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h. On Application of Defendant, 12. 
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y. Date of Appointment, 13. 
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( 8 ), 20 . 
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• ^^.'^S^peciai Cases. 

a. Ad^nistifition Action, 24. 
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d. Debenture Holders Actioms, in. — See 
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/. Equitable Execution, by way of, 31. 

g. Heir-at-iiaw or Devisea 33. 

h. Infant, 35. 
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j. Litigation Pending, 36. 


h. Lunacy, .37. 

l. Mortgage, 27. And see MORTGAGE. 
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ship. 

n. Partition Action, 38. And see 
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0 . Probate Actions, in, 38, 
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r. Rates, 39. 

s. Recovery of Land, 39. 

t. Tenants in Common, 39. Ayid^ see ' 

Estate. 

u. ToUs, 41. 

v. Vendor and Purchaser, 42. And see 

Vendor and Purchaser. 

w. In other Cases, 43. 

IV. Sureties and Security. 
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2. Form and Amount of Security, 49. 
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1. Generally, 68. 
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4:- Title to Delts^and Remits dfie, 72. 

5. Tfaases hij^ 72. 

6. jointress hyr, 7?r. 

7. Ajpplicatlon for Directions^ 77. 

Legal Proceedings 5?/, 78. 

9. hy^ 81. 

10. Purchases hy^ 81. 

11. Payments hy. To Wlwm.^ 81. 

12. Costs, 82. 

TX. Receiver MANi^CER. See Company 
(DEBE-N:TURES)^ ancl Rartnership. 

X. Accounts. And see Accounts and In- 

quiries. " 

1. Loss or Misappropriation, 83. 

2. Liability for Interest, 85. 

3. Llalility of Rhpresentatices, 86. 

4. Passmg, 88. 

6. JRerieio, 89. 

6. Costs of Passmg, 89. 

XI. Discharge and Removal. ^ 

1. Generally, 89. 

2. Practice, 92. 

3. Costs, n. 

XII. Remedies Against. 

1. Generally, 93. 

2. Payment into Court, 91. 

3. Other Matters, 94. 

I. APPOINTMENT. 

1. G-enerally. 

a. Where no Cause Pending. 

Judicature Act, 1873.]-— By the Judicature 
Act, 1873, s. 25 (8), a receiver may he appointed 
hy an interlocutory order of the court in all 
oases in which it shall appear to the court to he 
just or convenient that such order should he made, 
and any such order may he made either uw‘07i- 
dltionally or upon such terms as the court shall 
tlvlnh just. 

“ Just or convenient” must be read as just and 
convenient. iV. L. Ry. v. G. JV. Ry., 52 L. J., 

Q. B. 380 ; 11 Q. B. D. 30 ; 48 L. T. 695 ; 81 
W. R. 490. 

Section 25 (8) has enlarged very much tVe 
powers which courts of equity formerly possessed 
of granting injunctions and receivers — per Jessel, 
M.R. Anglo-Italian Ranh v. Dafies, 47 L. J., 
Ch. 833 j' 9 Ch. D. 275; 39 L. T. 244; 27 
W. R. 3. 

As to the jurisdiction generally under this 
sub-s., see Beddow v. Beddow, 47 L. J., Ch. 588 ; 

9 Ch. D. 89^; 26 W. R. 570 : Gashin v. Balls, 13 
Ch. D. 324 ; 28 W. R. 552 : Day v. Brownrigg, 
48 L. J., Oh. 173 ; 10 Ch. D. 294 ; 39 L. T. 553 ; 
27 W. R. 217 : Foxwell v. Van Grutten, 66 L. J., 
Ch. 53 ; [1897] 1 Ch. 64 ; 75 L. T. 368 : Aslatt 
V. Southampton Corporation,^^ L. J., Ch, 31 ; 16, 
Ch. D. 118 ; 43 L. T. 464 ; 29 W. R. 147 : CooI^y. 
Rooney, 7 L. R., Ir. 191. And see col. 22. 

Cases before the Judicature Act.] — The court 
has not a jurisdiction to appoint a receiver un- 
less a cause be depending, ^^itfield, JEx parte, 
2 Atk. 315. ^ 

Order for the appointment of a person to act 


as guardian (the father being living), and for a 
reference as to maintenance, but iS'Ot for ro 
receiver, upour a petition, without^ any'^ suit 
instituted^ Mountford, JEx parte, 15 Ves. 44.>.. 
But see Id., n. 

When the result of a suit in the probate court 
to set aside a will had been, in cfCect, to put the 
property comprised therein in such a p/>'^itinn 
that no person ^had a legal right to deal with 
it, and litigation was impending in the same 
court, as to who ought to be the legal personal 
representative of the testator, a caveat having 
been also entered : — Held, that although there 
was no litigation actually pending, under 
the circumstances, the ccuft had ]uristliction to 
make an order for the appointment of a receiver. 
Grimston v. Turner, 22 L. T. 292; LS W. R. 
724. And see 22 L. T. 046 ; 18 W. R. 747 ; 18 
W. R. 781. 

^ On Ex parte Application.] — A manager and 
receiver appointed, on a motion ex parte, to 
carry on the business of an intestate before 
grant of letters of administration had been ob- 
tamed. Blacliett v. Blachett, 24 LJC»276; 19 
W. R. 559. r 

Ex parte applications for a receiver ought not 
to be granted even after judgment, e^icept in 
cases of emergency. Lucas v. Harris, ,5(>L. J.-^, 

Q. B. 15 ; 18 Q. B. D. 127 ; 55 L. T. 685 ; 35 
W. R. 112— C. A. And see Caillard v. Calllardy 
25 Beav. 512. 

b. Before Service. 

Bankrupt Trustee.] — When bankruptcy, and 
consequent loss to a trust estate, is expected, a 
receiver may be appointed before the service of 
the writ in an action. H., In re, H. v. AT.,. 
45 L. J., Ch. 749 ; 1 Ch. D. 276 ; 24 W. R. 317. 

Absconding Debtor.] — When a dcfcndariT had 
disa})peared after failing to arrange with his 
creditors in bankruptcy, and a bill was tiled by 
the plaintiffs as equitable mortgagees, service of 
which could not be effected, the court a])p()iuted 
a receiver of the mortgaged ])ro])erty on an 
ex parte motion. London and South Western 
Banli V. Facey, 24 L. T. 126 ; 19 W. R. 676. 

c. Before Appearance or Answer, 

Leave to Serve Notice of Motion.]— An injnfic- 
tion may be obtained before appearance upon 
personal service of tlie notice of motion, but a 
receiver cannot, except leave be given to serve 
the notice personally. Ramshottom v. Freeman, 
4 Beav. 145 ; 10 L. J., Ch. 362. 

Such leave wdll not be granted unless it ap]jear 
that the plaintiff has used due diligence to compel 
appearance. Ih. 

On Affidavits.] — Receiver appointed,, on 

affidavits before answer. Duchworth v. Trapford, 
18 Ves. 283. c 

Defendant Absconding A^oid Service.] — 

Order for^'a receiver made before appearance 
against a defendant, who h^ absconded to avoid 
service. Dowling Y^^JL^^son,''!^ Fcav. 423, 

A receiver appointed, on application of a 
plaintiff, over the csti^e <rf a defendant who 
absconded, to^avoid being served with a sub- 
pdtna to answer. Maguire yJ Allen, 1 Ball & 
B. 75. 
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Defendant Staying out of Jurisdiction to 
Avoid ^ervice.]-— Receiver will be appointed 
ove^ possession of grantor of ];ent-charge, who 
resides out of jurisdiction, on an affidavit that he 
stayed out of jurisdiction to avoic? service of 
process. Quin v. Gunn^ 1 Hog. 75. And see 
Gibhins v. Mainwaring^ 9 Sim. 77. 

Purchaser Pendente lite.J-^Receiver granted 
before answer upon the bill of a purchaser pen- 
dente lite, viz. a suit instituted by the wife of 
the vendor, claiming under a settlement volun- 
tary, as being after marriage. Metcalfe v. Ful- 
vertoft^ 1 Yes". &: B. 180. 

Trustee Declining to Act.] — Receiver appointed 
before answer in a case of a devise to four trus- 
tees, of whom two declined to act, all parties 
being before the court, and consenting. Bvodie 
V. Sarry, 3 Mer. 695. 

% 

Receiver to Compel Appearance — Simple Con- 
tract Creditor.] — A receiver to compel the 
appearance of the defendant, will not be granted 
in a suit instituted by a bond or simple con- 
tract cT^?^tor for payment of his debt, out d 
the real estate ^f his debtor. Conolly v. Codd^ 
Hay. ic J. 62. 

Specific Charge or Lien,] — A receiver 

will not be appointed over a defendant’s pro- 
perty, to enforce his appearance in the cause, if 
he resides out of the jurisdiction, unless the 
plaintiff has a specific lien on the land, or there 
is danger of immediate loss of the property. 
Artlinrs v. Arthur^ 1 Hog. 95. 

Where a defendant resides out of the jurisdic- 
tion of the court, and a bill is filed against him 
to raise a charge specifically affecting his lands, 
a receiver will be appointed over them in order 
to compel appearance. Mash v. Hughes^ 1 Hay. 

6 J. 400. And see Bennett v. Bayley, Geoghe- 

gan v. , Greene v. Kernon^ Id, 401, n. 

Waste, in Action for.] — Motion for a receiver, 
in a strong case of waste, granted before answer. 
Vann v. Barnett, 2 Bro. 0. C. 158. 

Joint Stock Bank Stopping Payment — 
Bankers’ Act.] — Upon a creditors’ bill, founded 
on the equity of the 83 Geo. 2 (Bankers’ Act), 
against the public officer of a joint stock banking 
company, consisting of a very large number of 
persons, incorporated and registered pursuant to^ 
the provisions of the 6 Geo. 4, c. 42, the bank 
having stopped pa3rment, an injunction was 
granted to restrain the directors, &:c., from 
interfering, and a receiver to collect the joint 
property, &c., was appointed before answer, 
the defendant having made an affidavit for the 
purpose of resisting the motion, and going into 
the merits of the case. Acheson v. Hodges, 3 
Ir. Bq. R. 516, 523. 

fornt cff order in such case, authority, and 
duties, of receiver, ^is recognisance, sureties, and 
remunerafiA, see Ih. 

Receiver ippointed by Puisne Jncumbrancer# 
— ^Prior^Incumbrancer.] — VYhere a receiver has 
been apptintdh pui sne incumbrancer, the 
court will not extenoTBSa to the suit of a prior 
incumbrancer b^ore answer, upon the consent of 
the inheritor, as thefjuisne incumbrancers would 
be thereby deprived of the rents receive#, until 
the receiver could be extended after answer. 
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Lynch V. 10 Ir. Eq. R. 57. See col. 

Grrantor of Annuity < going Abroad.]— The 

grantor of an annuity secured by*an equitable 
charge on ceutain lands which are subject to a prior 
charge, goes to reside abroad, but by hi^gent 
continues in receipt of the rents and profits. 
The court, on the application of the annuitant, 
will appoint a receiver, though the grantor has 
not appeared to the suit. Tanjield v. Irvine, 2 
Russ. 149. 

Equitable Mortgagee — Leave Parties to 

Propose themselves. J-»Ui^on,^th^ bill of an 
equitable mortgagee, leave was given to serve 
the defendant, the mort^a^r, before appearance, 
with notice of motion for a receiver (the bill not 
asking for an injunction) ; and the order was 
made, upon affidavit of service, for the appoint- 
ment of the receiver, with liberty to the parties 
to propose themselves, according to the notice. 
Meaden v. Sealey, 6 Hare, 620 ; 18 L. J., Ch. 
168. • 

Infant Defendant’s Interest in Danger.] — 

The court, upon the application of the plaintiff, 
appointed a receiver over the lands of a minor 
defendant, before his appearance or answer, upon 
an affidavit that the rents could not be enforced 
from the under-tenants of the minor (who was 
not a ward in chancery), and that his interest 
was in danger of being evicted, the head-land- 
lord having served ejectments for the non-pay- 
ment of the head-rent. Whitehm v. Sandys, 12 
Ir. Eq. R. 393. 

Amendment of Bill between Notice of Motion 
^d Hearing.] — A motion, for an injunction and 
receiver, is irregular where the plaintiff amends 
his bill between the time of giving notice of 
moving and the time of bringing on the motion. . 
Gouthwaite v. Rlppon, 1 Beav. 54 ; 3 Jur. 7. 

The plaintiff amended his bill after he had 
given notice of a motion for a receiver. Motion 
refused with costs. Smith v. Dixon, 4 N. R. 
259 ; 12 W. R. 934. 

Agreement to Execute Bill of Sale — Chattels 
in Danger.] — In an action to enforce specific 
performance of a parol agreement to execute a 
bill of sale of personal chattels, upon an ex parte 
motion before appearance of the defendant, there 
being evidence of immediate danger of the 
chattels in question being disposed of, an order 
was made appointing the plaintiff (without 
security) interim receiver - for fourteen days, or 
until a ri^eiver should be appointed under a 
reference to chambers for that purpose which 
the vice-chancellor had directed. The plaintiff 
undertook to deal with the property only under 
the direction of the court, and to abide by any 
order which the court might mak« as to damages 
or otherwise. Taylor v. BcJtersley, 45 L. J., Ch. 
527 ; 2 Ch. D. 302 ; 34 L. T. 637 ; 24 W. E. 450. 

d. Before Hearing or Decree. 

Interlocutory Application.] — Receiver and 
manager of the property of a limited mining 
company appointed on an interlocutory applica- 
tion. Peeh V. Trlnisaran Goal and Iron Go., 45 
L. J., Ch. 281 ; 2 Ch. D. 115 ; 24 W. R. 361. 

“Interlocutory Order#»] — The words “inter- 
locutory order ” in s. 25, sub-s. 8, of the Judica- 
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turc Act, 1873, are not confined in Chlir meaning 
to an orclt^ made bctt^^ecn writ and final jud#^- 
ment, but mean an orcipr other f^an final judg- 
ment in an £^tion, fs^hctlier sixch order be made 
before judgment or after. Smith v. Cotoell^ 50 
L. B. 38 ; 6 Q. B, D. 75 ; 43 L. T, 528 ; 29 
W. K. 227— G. A. 

On Motioif for Judgment.] — The court has 
jurisdiction on motion for judgment to appoint 
a receiver. Capper. Li re. liobertson v. Capper. 
26 W. R. 434. 

t' 

Biscretion^ Courts] —In all cases where the 
court interferes )ff appointing a receiver of pro- 
perty in the possessicgi a defendant before the 
title is established by decree it exercises a discre- 
tion to be governed by all the circumstances of 
this case. In such a case the court expects the 
plaintifi to proceed with the most complete and 
honest diligence to obtain a decree. Owem v. 
Monmn, 4 H. L. Gas. 997 ; 1 Eq. Rep, 370 ; 17 
Jur. 864. 

Suit Wrongly Framed no Bar.] — The court 
will interfere on an interlocutory application to 
appoint a receiver, notwithstanding grave doubts 
as to the propriety of the frame of the suit, and 
the necessity of making additional parties. 
JbMpp V. Chard By., 11 Hare, 241 ; 1 Eq. Rep. 
503 ; 22 L. J., Oh. 1084 ; 17 Jur. 887 ; 1 W. R. 
477. 

Possession not Bisturbed because Plaintiff a 
Good Title.] — The court will not, before the 
hearing of the cause, appoint a receiver of the 
rents and profits of real estate, on the mere 
ground that the party making the application 
has a good title, no fraud or spoliation being 
alleged against the party in possession. Tolder cy 
V. Colt, 1 Y. & Coll. 621 ; 5 L. J., Ex. Eq. 25. 

Mining Property.] — Receiver and manager of 
the property of a limited mining company ap- 
pointed on an interlocutory application. Peek 
V. Trimsaran Coal, Iron, cf Steel Co., 45 L. J., 
Oh. 281, And see Porter v. Lopes, 37 L. T. 824 ; 
L. R. 7 Ch. D. 358. And see COMPANY. 

Enforcing Becree — Debts Secured by Trust 
Deed.] — An application by creditors, whose 
debts, secured by a trust deed, had been estab- 
lished by a decree of the court of chancery in 
England, to appoint a receiver over the trusty 
estates in possessioiT of defendant, the debtor, 
refused, it being doubtful, as the record was 
framed, -whether at the hearing of^ the cause 
the plaintiffs would be entitled to a decree. 
Eor the record to carry the English decree into 
execution was so imperfectly framed, that the 
defendant, by joining issue on the original record, 
would he at liberty to impeach the securities so 
established ; which he could not do on a bill 
filed solely and exclusively to aid the execution 
of the English decree, Soulditoh v. Donegal 
(Lo7*d'), Beat. 146. 

Administration Suit — Personal Estate.] — •' 

Where it appears by the answer that the real 
estate must be responsible, as that there is no 
personal estate to be first applied to debts, a 
receiver will be granted in the first instance. 

. Williams v. jW’Kamara, 8 Ves. 71. 

Profits of Ofiice Assigned— Receiver Pending 


Decision &s to "Validity.] — Tjie profits of the 
ofiice of clerk of the peace being ass^pied for 
payment of creditors, a receiver was appoiiTted, 
pending the question of the validity of the 
assignment^ Palmer v. Vavghan, 3 Swanst. 
173. 

Assignment of Allowance to Treasury Counsel.] 

The court will ifot appoint a receiver of the 
annual allowance i)aid to the assistant paidia- 
mentary counsel to the lords of the treasury 
before the hearing. Whether the allowance be 
assignable, qurere. Cooper v. Belli y, 1 Russ. & 
M. 560. See 2 Sim. 5(i0. 

Compelling Partners to Sceep within Deed.] 

— The court will entertain a bill to compel part- 
ners to act according to tiie provisions of instru- 
ments into which they have entered ; and where 
it will interfere for that purpose, will take care 
tlrit the decree shall not be defeated by any- 
thing done in the meantime. Thus, where in 
1812, the then proprietors of Covent Garden 
Theatre executed a deed, by which they cove- 
nanted and agreed, that the profits of the 
(theatre should be exclusively appro^r^mted to 
particular purposes, and that tne treasurer for 
the time being should bo irrevocably dirCoted so 
to apply the profits ; and in 1822, ‘parties, then 
entitled under the former proprietors to 
seven-eighths of the theatre, entered into an 
agreement, which provided, in some respects, for 
a different application of the profits, and other- 
wise affected the rights of a party interested in 
the remaining eighth, who was not consulted on 
the subject ; the court, upon a bill filed by that 
party, for the specific performance of the cove- 
nants and agreements contained in the deed of 
1812, appointed a receiver. Const v. Harris, 
Turn. & R. 496 ; 24 R. R. 108. 

Decree of Foreign Court— Enforcing.] — An 

application by the plaintiff for a receiver after 
answer, but before hearing, in a suit to carry 
into execution a decree of a foreign court, re- 
fused ; for this court cannot do any act to dis- 
turb the existing possession, until it shall, by a 
regular adjudication, have taken cognisance of 
the whole subject, and have made a declaratory 
decree that it ought to carry into execution the 
foreign decree against the pro})erty of the defen- 
dant within its jurisdiction. Iloulditch v. Done- 
gal {Lord), Beat. 390. ^ 

Suit for Appointment of New Trustees.] — 

Receiver appointed upon motion in a suit for the 
appointment of new trustees, reasons being 
assigned for the delay in bringing the cause to a 
hearing. Bartley v. Bartley, 9 Jur. 224. 

Suit for Receiver — Pendente lite — Non-Prose- 
cution.] — A suit for a receiver pendente lite is 
never brought to a hearing ; therefore a motion 
to dismiss for want of prosecutiofi V.^as 
with costs. Edwards v. Edtlards, 22 L. 'J., Ch. 
1055 ; 17 Jur. 826. And see ^Ai^dermm v. 

Guicliard, 9 Hare, 275. ^ 

Probate Suit iu Ecclesiastical Coj^rt. ] — A 

suit for a receiver pend ing a J ^tf^ation for probate 
in the ecclesiastical cofinlj is never brought to a 
hearing, and therefore cannot dismissed for 
want of pijpsecutSon, but after the litigation is 
ended*> in the ecclesiastical court, •'the court will 
on motion dispose of the costs of the suit. 
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Barton v. Rocli, 22 Beav. 81. Soe now Probate 
Act^20 ^ 21 Yict. c. 77) ss. 70, 71. 

Before Probate.] — Where ai* executor 

had, before probate, and without the assent of 
his co-executor, intermeddled in the estate, and 
made preparations to dispose of a portion of it, 
the court gave leave to the co-(ixecutor to issue a 
writ against him claiming an Injunction, and 
praying for the appointment of a receiver. 
Moore^ In the Goods of\ 57 L. J , P. 37 ; 13 P. D. 
36 ; 58 L. T. 386 ; 36 W. R. 576 ; 52 J. P. 200. 

8se Will. 

t 

e. Alteic Decree. 

Final Judgment — Whether New Action 
Necessary— “ Cause or Matter Pending.”] — So 

long as the final judgment in an action remains 
unsatisfied, the action is a “cause or matter 
pending” within the meaning of s. 21:, sub-s.^, 
of the Judicature Act, 1873, and consequently, 
in an action by a creditor against a debtor in 
which the plaintiff has obtained final judgment, 
the courthas power, under that siib-s., in «rder 
to satisfy^re ju^lgment, to grant equitable exe-^ 
cution against the defendant by appointing a 
receivef upon motion in that action, although 
►the writ may not have been indorsed with a 
claim for a receiver ; it being unnecessary in 
such case to bring another action for the pur- 
pose. Salt V. Cooper^ 50 L. J., Ch. 529 ; 16 Ch. 
D. 544 ; 43 L. T. 682 ; 29 W. K. 553— C. A. See 
also Peace and Waller^ In re^ 24 Ch. D. 405 ; 
31 W. R. 899 — C. A. And Anglo-ltallan Bank 
V. Babies, 47 L. J., Ch. 833 ; 9 Ch. D. 275 ; 39 
L. T. 244 ; 27 W. R. 3— C. A. 

When Granted.] — A receiver may be granted 
on motion, notwithstanding the reservation of 
ail m.atters under the decree, for this is a mere 
provisional order. Coolie v. Gioyn^ 3 Atk. 690. 
And see Barker v. Boe^ 1 L. & T. 655. S, (7., Ir. 
Eq. R. 692. 

Urgency.] — A receiver appointed after 

decree upon motion, in an urgent case. Thomas 
v. Bavies, 11 Beav. 29. 

Decree for Sale.] — Receiver appointed 

after a decree for sale. BywateCs Bstate^ In 
re, 1 Jur. (N.S.) 227. 

« Executor Allowing Ground Rents to get 

into Arr ear.] — A receiver* appointed where the 
executrix, being in possession of certain lease- 
hold and other personal estate, had allowed 
ground rents to be in arrear, although the plain- 
tiff had already obtained an order equivalent to 
a decree for sale and administration. By water's 
Estate, In re, 1 Jur. (N.s.) 227. 

Collection of Rents and Payment of Out- 
goings.] — In a suit praying the declaration of 
fe&^TTfhts 5f ‘parties, but not praying for a 
receiver af tern decree, matters having occurred 
showing a .^rocessity for arrangements for the 
collection of ri^tSj»and for making provision for 
outgoings, the court granted a receiver. Wright 
V. Vernom 3 Brew. 112. , • 

— — Creditor’s Su1^55S^ceiver not Prayed by 
Bill.] — Motion b^ plaintiff in a creditor’s suit 
after decree, but befofe report, ^’or tfi^ appoint- 
ment of a rec?iiver, the bill not praying <or a 
receiver. Refused with costs. Fallows v. 
Dillon {Lord), 1 W. R. 101. • 


• f. Indorsement of Writ and Player 
• of B:yH. ^ 

Plaintiff should Indorse Writ fof.] — A plain- 
tiff should indorse his writ with a claim for an 
injunction or for a receiver when the obtfiming 
of either is a substantial object of his action. 
Colehourne v. Colehouroie, 45 L. Js, Ch. 749 ; 
ICh. B. 690; 24 W. R.235. 

Receiver not asked — Power to Appoint at 
Hearing.] — A prayer for a recover is not neces- 
sary to get a receiver^ap^nointecl^f the facts 
stated authorise the appointment of a receiver. 
Malcolm v. Montgomery,^ j^oll. 500. 

A receiver may be appointed at the hearing, 
though not prayed for. Oshorne v. Harvey, 
1 y. & Coll. G. C. 116 ; 11 L. J., Ch. 42 ; Bow-^ 
man v. Bell, 14 Sim. 392 ; 14 L. J., Ch. 119. 

On Interlocutory Motion.] — The court 

will not appoint a receiver upon an interlcnutory 
motion, unless the appointment of a receiver is 
prayed for by the bill. Pare v. Clegg, 7 Jur. 
(N.s.) 1136 ; 3 L. T. 648 ; 9 W. R. 216.' 

Partition Snit — Preservation of Property.] — 

In a suit for determining the right as between 
the plaintiff and defendant to certain estates, a 
decree was made declaring the right of the plain- 
tiff and one of the defendants to two-thirds ; 
owing to a previous partition suit, the decree 
contained no specific direction that the defen- 
dant, against whom the decree was, should de- 
liver up possession. The bill did not pray nor 
make a case for a receiver, nor did the decree 
af:^oint a receiver. After the decree from which 
an appeal was pending, the defendant did not de- 
liver up possession ; there were charges and out- 
goings to be provided for, and owing to disputes 
between the parties, the tenants refused to pay 
their rents, either to the plaintiff or to the de- 
fendants. A receiver was appointed of the 
lands let to tenants, but not of the mansion- 
house and land in the personal occupation of 
the defendant, the court expressly refusing tO' 
make the appointment of a receiver ancillary to 
the exclusion of the defendant from possession, 
and granting it only to provide for the due 
receipt of the rents, and providing for the pre- 
servation of the property, and the payment of 
liabilities and outgoings. Wright v. Vernon,, 
% Brew. 112. • 

& 

RepreBeujjp-tives of Estate out of Jurisdiction.] 

— The court will not appoint a receiver, in a 
cause, where the persons representing the estate 
are out of the jurisdiction, and have not ap- 
peared in the suit. Shaw v. Shore, 6 L. T., Ch. 


gr. By Summons in Chambers. 

Since Judicature Act — Originating Summons.]* 

— Semble, that a receiver may be appointed 
under an originating summons. Gee v. Bell, 
35 Ch. B. 160 ; 56 L. T. 305 ; 35 W. R. 805. 

In an administration action, commenced by 
originating summons, a receiver may (in a 
proper case) be appointed immediately after the 
service of the summons and before any order for 
administration has been nip,de. Fran eke, In re, 
Drake v. Francke, 57 L. J., Ch. 437; 58 L. T. 
305. 
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A mortgagee issued a writ asking for tke 
usual order for foreclosure, andf> moved for the 
appointment^ of a ^I'eceiver, and on the motion 
being heard a receiver was appointed. A state- 
menti^f claim was delivered, but the mortgagor 
having become bankrupt, the plaintifE withdrew 
his claim for payment : — Held, that the plaintiff 
should have ‘'proceeded by originating summons. 
The court made the usual foreclosure order, but 
directed the taxing-master to allow such costs 
as the plaintiff would have been entitled to if he 
had proceeded originating summons and no 
more. JBar^, Har^ina^ 58 L. T. 74 ; 36 W. R. 
216. 

Service of Summons on Foreigner out of Juris- 
diction.] — There is no jurisdiction to give leave 
to serve a summons for appointment of a receiver 
on a judgment debtor who is a foreigner residing 
out of the jurisdiction. Weldon v. Gounod^ 15 
Q. B. D. 622. 

C 

Before Judicature Act — Supplying place of 
Receiver already Appointed,] — ^When the appli- 
cation for the appointment of a receiver is made 
for the first time in the cause it must be heard 
in court ; but where the application is only to 
supply the place of a receiver already appointed, 
and whose office has become vacant by death or 
otherwise, it may be made in chambers. Grote 
V. Bing^ 9 Hare (App.) 1 ; 1 W. R. 80. 

Appointment by Consent.] — Application for 
appointment of receiver by consent should he 
by summons at chambers. Blachborough v. 
BaxenUll, 16 Jur. 1085 ; 1 W. R. 56. 

Management of Property — 16 & 16 Viet. c. ^0, 
s. 26.] — In an administration suit, where an 
order had been made that the trustees of the 
estate of the testator in the cause should con- 
tinue to receive the rents and profits and pro- 
ceeds of the estate, and keep down the annuities 
bequeathed by his will, and from time to time 
pass their accounts in chambers, and pay in 
their balances, an order appointing a receiver 
was made in chambers by a vice-chancellor per- 
sonally, upon the application of some of the 
beneficiaries, upon the ground that the trustees 
had made default in passing their accounts. 
The trustees and other parties opposed the ap- 
plication: — Held, that this was a matter con- 
nected with the management of property within# 
the 15 & 16 Viet. c. ^6", s. 26, and that the judge 
had jurisdictidfi to make the order in chambers. 
Booth V. Coulto7^ 16 W. R. 683. ^ 

After Elegit returned.] — A creditor who had 
recovered judgment in an action sued out a writ 
of elegit, to which writ the sheriff returned that 
there were norgoods or lands of the debtor which 
he could deliver. It appearing, however, that 
the debtor was entitled to an equity of redemp- 
tion of certain land, the creditor, without com- 
faencing any fresh action for the purpose, made 
an application to a judge at chambers for the 
appointment of a receiver: — Held, that such*" 
application was rightly made in the original 
action, and that it was unnecessary to commence 
a new action for the purpose, Sm'ith v. Cowell^ 
50 L. J., Q. B. 38 ; 6 Q. B. D. 75 ; 43 L. T. 628 ; 
.29 W. R. 227—0. A. 

Motion or Summons— Chancery Division.] — A 
motion was made in an action for the appoint- 


ment of a receiver by way bf equitable exe- 
cution of the property of two defendant in 
an action, for the purpose of obtaining pay- 
ment of co^ts which they had been ordered to 
pay. It was contended on the part of the two 
defendants that the application should have 
been made by the less costly method of sum- 
mons in chamhefs, according to the practice 
of the queen’s bench division, and that such 
an appointment should not be made unless it 
was shown to be absolutely necessary in order 
to obtain payment of debt : — hleld, that the ap- 
plicants were justified in proceeding by njotion 
according to the practice in the chancery 
division, but that it was wbrthy of considera- 
tion whether such an application should not 
be made in chambers in the future, and that 
where such an application was made by motion 
it w^ould be a question for consideration whether 
the applicant should have the whole of his costs ; 
and the appointment asked for was made, as it 
did not appear that the defendants possessed 
sufficient property available for obtaining pay- 
ment of the costs in any other way. Hartley^ 
rrj/i re, Knttall v. Whittahor, 66 L. TrlJBS. See 
col. 31. 

b. On Application of Defendant. 

Judicature Act, Under. ]— Under Judicature 
Act, Ord. LIl. r. 4, a defendant in an action 
may, before judgment, apply for an injunction 
and a receiver. Sargant v. Bead, 45 L. J., Ch. 
206 ; 1 Ch. D. 600. 

A defendant may do so notwithstanding that 
the plaintiff has already served notice of motion 
for the like purpose ; and in such case one order 
will be made on the two motions, but the conduct 
of the proceedings will in general be given to the 
plaintiff. Ib, 

A receiver may now be appointed in a part- 
nership suit at the instance of the defendant. 
Ib. 

Executor against Co-executor.] — A motion by 
a defendant for a receiver is irregular, even in a 
case where one executor filed a bill against the 
co-executor, insisting that a rcccivi t was neces- 
sary. Bobimon v. Iladleg, 11 Beav. 614 ; 18 
L. J., Ch. 428. 

Redemption Suit, in.] — Qiirere, whether on 
petition, by the defendant in a suit for rcdemjT- 
tion, a receiver can '' be granted against the 
plaintiff, the mortgagor in poftsession, none being 
asked by the bill. Barlow v. Gains, 8 Beav, 
329, 

Cross Bill.]— Semblc, defendant seeking to 
appoint a receiver before decree must file a 
cross-bill. Grote v. Bury, 1 W. R. 92. 

i. Form of 0:|?d.er. 

Should state over what Prope*^ Receiver 
Appointed.] — An order for a *i‘ecej[ver ought to 
state distinctly on the face of it over what 
property the rece^'ver is appointed, ^irow v. 
Wood, 13 Beav. 271. ^ ^ 

Further Consideration— Mimxtes.] — Where a 
receiver hs« beefi appointed generally in an 
actioif it is unnecessary, when tin? action comes 
on upon further ermsideration. to insert in the 
minutes a cKrection to continue the receiver. 
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Underwood, In re,, Underwood v. Undirwood, 60 
L, T. 384»; 37 W. K. 428. 

j. Date of Appointment^, 

Giving Security.] — An order was made at the 
•suit of an equitable mortgagee “ that C. E, M., 
upon his giving security, be appointed receiver,” 
of certain chattels comprised in the security. 
After this order, but before security had been 
given, an execution creditor of the mortgagor 
took the chattels in execution : — Held, that the 
receiver was not constituted receiver till he had 
given^ security, and that the taking the chattels 
in execution was not ^ contempt of court. Ml- 
wards' V. Miivay'ds, 45 L. J., Ch. 391 ; 2 Ch. D. 
291 ; 34 L. T. 472 ; 24 W. K 713—0. A. 

But when the security is given the order 
relates back to the date when it was made. 
JSoam, Mv parte^ In re^ 49 L. J., 

Bk. 7 ; 13 Ch. D. 252 ; 41 L. T. 565 ; 28 W. tl. 
127— C. A,- 

Validity of Execution.] — An action 

was brought by debenture-holders to realise 
their seUa^ity. On the 10th Jan., 1885, A.t 
was appointed ’*interim receiver, with power 
to talAi possession of the property of the 
^-company. On the 12th Jan., 1883, he wms con- 
tinued as receiver. In neither order was there 
jany direction as to his giving security. The 
receiver entered into possession and remained, 
and was in possession on the 18th March, 1888, 
when a judgment creditor of the company levied 
■execution on the goods and chattels of the 
■company, then in the possession of the receiver. 
The receiver gave notice of his claim on behalf 
of the debenture- holders, and an interpleader 
issue was directed. On the 21st April, 1888, the 
ordinary judgment in a debenture-holders’ action 
was taken, and the receiver was continued and 
was directed to give security : — Held, that the 
’ receiver had been duly appointed with directions 
±0 take possession ; that he was therefore validly 
in possession ; and that the judgment creditor 
was not entitled to the goods. Morrison v. 
.Sherne Ironworlis Oo,^ 60 L. T. 588, 

Liability of Receiver.] — The principle 

that the appointment of a receiver is merely 
-conditional until his security is perfected, applies 
only to cases where the question is as to his title 
^s against third parties. It has no application 
where the question is asjio his own liability, or, 
that of his sureties, in respect of moneys received 
and expended by him as receiver. Smart v. 
Mood, 49 L. T. 467. 

k. Costs* 

Debtor in Person — Court not Properly As- 
isisted.] — On appeal by the defendant to the lord 
■chancellor, his lordship ordered the plaintiff’s 
% receiver and manager before the 
master of the rolfe to be dismissed, but refused 
the costs o^hat motion, on the ground that the 
■defendantfwho had appeared in person, had in 
■so doing pre’^eni^d the court below from having 
all the assistance which v^s necessary for a 
Tight decision* the case, and had thus led to 
the plaintiff’s obtafllfciiiiiiihe order appealed from, 
and which his lordship discharged. Mall v. Mall, 
3 Mac. & O. 7^ ; K) L. J., *Ch. 685; 15 Jur. 
363. . • ^ 

Costs of Appointment of Receiver and Land- 


I * 

lord’s Claim fc^ Rent.] — The petitioner is entitled 
to»be paid the costs of tffe appointn^ent of a 
receiver out of affund realj^ed by him in priority 
to the landlord’s claim for r^t. I^ad v. Cor- 
coran, 1 Ir. Ch. R. 235. 

In Partnership Suit.] — A motion for a receiver 
made by a plaintiff in a partnership suit was 
ordered to stand over till the heih-ing of the 
cause, and no order was made as to the costs of 
the motion. Afterwards the common order was 
made for dismissing the bill for want of prosecu- 
tion : — Held, that the defendant’s costs of the 
motion must be allovv(^ l^im as^^^sts in the 
cause. Corcoran v. Witt, 41 L.M., Oh. 67 ; L. R. 
13 Eq. 53 ; 25 L. T, 653. ^ . 

Receiver Pendente life in Probate Suit — 
liability of Executors.] — When a will had been 
proved and afterwards impeached and declared 
void, the executors condemned in costs, and a 
suit instituted for a receiver pendente lite wdiich 
had failed, a motion to make the executors pay 
the costs of the suit for the receiver was refused. 
Grimston v. Timms, 22 L. T. 646 ; 18 W. R. 
747. 

1. Receiver and Managrer, of. 

See Company (Debentures) — Partnership. 

2. For Whose Benefit. 

Receiver of Court Holds on Behalf of AIL] — 

A receiver appointed by the court is appointed 
on behalf of all parties. Davis v. Marlhorough 
(^Dulie'), 2 Swanst. 118. 

Money in a receiver’s hands is in custodid 
]^is, for whoever can make out a title* to it. 
When a puisne incumbrancer obtains the appoint- 
ment of a receiver, any prior creditor may file a 
bill, and attach the rents in his hands. Delamj 
v. Mansfield, 1 Hog. 234. 

H. and P., incumbrancers, moved that their 
reported demand should be paid out of the rents 
paid in by the receiver, which they insisted 
should, as to T., an incumbrancer to whose 
cause the receiver was extended, be considered 
as bygone rents, having been collected by their 
diligence in causes to which T. was not a party, 
and long before T. had obtained a decree or 
receiver : — Held, that the fund could not be 
paid out without regard to the priority of T., 
and that it should accordingly be extended to all 
' the causes ; that a fund in court is never to be 
considered as bygone rents, but in custodia legis 
for the persons entitled in priority. Murtagli 
v, Tlsdall,^ Ir. Eq. R. 41. 

An Officer of the Court.] — The rights of 

parties are not affected by the appointment of a 
recei ver by the court. The receiver is an officer 
of the court, holding the property for the party 
who may ultimately appear to be entitled to it. 
Portman. v. Mill, 8 L. J., Ch. 161. 

A receiver, who had been appointed, in con- 
sequence of the misconduct and incapacity 1?f 
trustees under a will, discharged upon the ap- 
pointment of new trustees by the court. Dain- 
brifjge v. Blair, 3 Beav. 421 ; 10 L. J., Ch. 193. 

A receiver is appointed for the benefit of all 
parties interested, and will not therefore be dis- 
charged merely on the application of the party 
at whose instance he was appointed. Ib, 

A receiver appointed Wj the court of chancery 
in an adverse suit, is . not the receiver of the 
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inheritoT within the meaniiig of the I & 5 Will. 4, 
c. 82. Anon.^ 3 Ir. Bq. R. 501. 

rt- 

Iiicum'bra 2 xcers,]f‘^ — ’I'he appointment of re- 
ceiver is for the benefit of incumbrancers only 
so far as expressed to be for their benefit, and 
the^T^oose to avail themselves of it. Gresley 
V. Adderley^ 1 Swanst. 579 ; 18 R. R. 146. 

*) 

Specific Performance.] — ^Where a receiver is 
appointed in a suit for specific performance, if 
the purchaser is compelled to take the title, the 
receiver is to he considered as his receiver. 
Boehm v. Tur^i. & R. 345. 

<r 

Possession of Receiver.] — Money in the hands 
of a receiver is nof in custodia legis in the 
same way as it is when in the hands of a 
sequestrator. JSoare^ In Iloave v. Oioen, 61 
L. J., Ch. 541 ; [1892] 3 Ch. 94 ; 67 L. T. 45 ; 
41 W. R. 105. 

A receiver was appointed by the court of an 
estate ;p^hich had been mortgaged to A. By a 
decree dated in December, 1827, the receiver 
was ordered to be discharged, and pay the 
balance in his hands to A. The receiver con- 
tinued to receive the rents until 1830, but paid 
them over to A., and, after that time, the rents 
were paid by the tenants to A : — Held, that the 
possession of the receiver after December, 1827, 
was the possession of A., and that, therefore, A. 
had been in possession from that time. Ilo-rloch 
V. Smithy 11 L. J., Ch. 157 ; 6 Jur. 478. 

The trustee and executor of A. B., the owner 
of one moiety of a plantation in Jamaica, took a 
lease of the other moiety from E. and F., the 
owners of it, at a certain rent, and with cove- 
nants to keep it in repair, &c. A suit was subse- 
quently instituted in England, by the parties 
interested under the will of A. B., for the execu- 
tion of the trusts of the will, and certain parties 
in Jamaica were appointed receivers and managers 
of the estates of A. B. These parties entered into 
possession of the entire plantation, and remitted 
the proceeds to the consignees in England ap- 
pointed in the suit, who paid the sums received 
into court. No rent having, for many years, 
been received by E. and F. in respect of their 
moiety of the plantation, a petition was pre- 
sented by them for payment out of the funds in 
court of the arrears of rent due, and also of a 
sum which they claimed in respect of dilapida- 
tions during the receiver’s occupation. E. and 
F. were not parties to the suit : — Held, that, 
notwithstanding th^ some of the parties in- 
terested under *the will of A. B. wei-e under 
disability, yet that they were boujid by the 
occupation of the receivers, and that E. and F. 
were entitled to an order for payment of the 
arrears of rent, and to a reference in respect of 
the dilapidations. JS'eate v. Pvnlt, 3 Mac. &; G-. 
476 ; 21 L. J. Qh. 574 ; 16 Jur. 69. 

Inspectorship Deed.] — When a receiver is ap- 
pointed under an ordinary inspectorship deed, the 
ii!!spectors, though they appoint and may remove 
him, are not responsible for his default, as if he 
were their agent. Holson v. Imes. 39 L. J., Ch. 
245 ; L. R. 9 Eq. 456 ; 22 L. T. 143 ; 18 W. R. 
477. 

3. Other Matters. 

' Application under 4^5 Will. 4, c. 55.]— The 

receiver in the cause is the proper person to 


present the petition, and to inake the verifying 
affidavit for a receiver under the 4 & p WiU. 4,. 
c. 55, upon a tenant’s recognisance. '' Bcdy v. 
Lynch ^ 9 Ir. Eq. R. 2. 

Affidavit going beyond Allegations in 
Bill.] — Where facts, not founded on allegation 
in the bill, are introduced into affidavits in 
support of an aJ>plication for a receiver, the 
court will disregard them, and a defendant acts 
properly in not answering them. Baioson v* 
Yates^ 1 Beav. 301 ; 2 Jur. 960. 

Interference with Receiver — Contempt.]— Any 

interference with a receiver appointed by the 
court is a contempt. Helmore v. Smith. See 
col. 62. 

Administration Action, in.] — See Executor 
AND Administrator. 

^Debenture-holders’ Action, in.] — See Com- 
pany. 

Equitable Execution, by way of,] — See col. 31, 
^nd Execution. 

■ r 

Mortgagee, by.] — See Mortgage, 

Partnership Action, in.] — See Partnership.. " 

Railway Companies Act, TTnder.] — See Rail- 
way. 

II. WHO MAY BE. 

1. General Principles. 

Nominee of Person having Carriage of Order,} 

— The nominee of the party who has the carriage 
of the order for a receiver, will be appointed, 
unless some other party shall propose a more 
eligible person. Wilson v. Poe^ 1 Hog. 322. 

Receiver undertaking to Act under Direc- 
tions of Expert.] — The appointment of a person 
as receiver over a kind of property, the manage- 
ment of which he does not understand, with an 
undertaking to act under the direction of a 
person who does understand it, is proper. 
LnpUm V. Steph(mso7i, 11 Ir. Eq. R. 484. 

The appointment of a receiver, who acts under 
the direction of a defendant, is objectionable. Ih. 

A reference to appoint a receiver sent back- 
fto the master, thongii tjic master's selection had 
been affirmed by the master of the rolls. I h. 

Lunatic’s Estate — Nominee of Master.] — The 

person whom the master has ajjproved for the 
office of receiver of lunatic’s estate must, to 
reject him, be shown incompetent, not merely 
another person more eligible. Banyor (^Lord^^ 
In re, 2 MoU. 518. 

Discretion of Court — Appeal.]— I’lic. court ui " 
appeal will not, except in 'an extreme case,, 
disturb the selection of a receiver^ a judge,, 
unless there is some objection, i#n ];pint of ])rin- 
to the person appointed. Cno'ltes v. Cookes, 

2 De G. J. & S. 526 .V ^ 

How objections in noi ui^ f *^)iTnciT ? e are to 
be treated wffiere the orcier gives the person 
objected to liberty to propose hini^elf as receiver.. 
IT). ^ ^ ^ 

Liquidator appointed Receiver. ]-— An order- 
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having been inad§ for continuing untler super- 
vision tlie voluntary winding-up of accompany, 
uncUr which a liquidator had be^n appointed, an 
equitable mortgagee of property of tlje company 
filed a bill to enforce his security, and obtained 
an order for a receiver. The company proposed 
the liquidator as receiver, but the judge in 
chambers appointed another ^person, who had 
been proposed by the plaintifl: : — Held, that the 
liquidator, inasmuch as no personal objection 
was alleged against him, ought to have been 
appointed receiver, since the appointment of 
another person would cause great and unneces- 
sary iixpense ; and that this was a matter of 
principle, so that an«appeal from the appoint- 
ment by the judge could be entertained. JPen'if 
v. Oriental JSotSu Co., L. R. 5 Ch. 420 ; 23 L. T. 
525 ; 18 W. E. 779. Sea Company. 

Appointment without Salary — Security — 
Premiums paid to Guarantee Society — How •to 
he Borne.] — Where a receiver is appointed with- 
out salary, but has to find security, premiums 
paid by him to a guarantee society for joining in 
the security will be allowed to him i«i his 
accountsT^t sugh payments will not be allowec? 
in the case of a receiver appointed with salary, 
Harri^x. Sleep, 66 L. J., Ch. .511 ; [1897] 2 Ch. 
• 80 ; 76 L, T. 458 ; 45 W. E. 536. 

Extra Work — Wages — Allowances — 

Time of Application.] — A person who agrees 
to act as receiver and manager without salary, 
and does not at the time of his appointment 
obtain the sanction of the court to his receipt of 
wages for extra work done for the business, runs 
a risk of losing those wmges altogether ; but the 
court will in a proper case make allowances for 
extraordinary services. Harris v. Sleep, 66 L. J., 
Ch. 596 : [1897] 2 Ch. 80 ; 76 L. T. 670 ; 45 
W. E. 680— C. A. See col. 58. 

2. Particulae Persons. 

Barrister.] — The master’s judgment is con- 
clusive in appointing a receiver, unless some 
substantial objection is shown. It is no objec- 
tion to a receiver that he is a practising bar- 
rister ; but the solicitor in the cause cannot be 
receiver. Garland, v. Garland. 2 Ves. J. 137. 

Petition to change a receiver. The master’s 
judgment not absolutely conclusive, but the 
aDurt interferes with reluctance. The recom- 
mendation of the testato*’, and the respect due 
to a considerable family, are to be attended to 
in the appointment. The circumstances of the 
person proposed (in this instance a relation of 
the family), a resident, distant from the estate, 
being in parliament, and a practising barrister in 
town, though no absolute disqualification, are to 
be considerably regarded. Distinction wfith refer- 
ence to such circumstances, between an auditor 
and ^a r eceivei’ with powers to let and manage, 
*^^'^yjynne v. HeT^horovgh (^Lurd')^ 15 Ves. 283. 

ClergymE^!^ — Motion that receiver being a 
clergyman (h»viil|^ cure of souls), may be dis- 
charged, as he cannot now ^ct under the late 
stat. 5 Get). 4, 4»1, s. 2. Ordered. Mayne v. 

Mayne, 2 If oil. 362. 

Heir-at-Law.]-#-Tlig heir-at-law may be ap- 
pointed the receiver, but, except consent, 
without poundage. A direction that the*heir- 
at-law should be at liberty to oflter himself to 


the master, Sas no effect further than to put 
atide the disability undet which a* party or- 
dinarily is of bitioming receiver in the cause in 
which he is a party. Fingal {Eanl) v. Blahe.^ 
2 Moll. 60. 

Next Eriend.] — Prochain ami of infant plain- 
tiffs not permitted to act as receiver. Stone 
IViskart, 2 Madd. 64. * 

Partner.] — A retired partner, who had ad- 
vanced all the capital, and was liable to the. 
partnership debts, appointed ^receiver of . the 
partnership assets on hi.% own ^pl^tion. Hoff- 
man v. Duncan, 18 Jnr. 69. Partnership. 
• • 

•Peer.] — Peer not to be a receiver. Att.-Gen.. 
V. Gee, ^ Ves, & B. 208. 

Solicitor.] — A solicitor is eligible as receiver^ 
but lie cannot act as solicitor in any of the pro- 
ceedings which it may be necessary for him to 
take as receiver. Wilson v. Poe, 1 Hog. ^22. 

Solicitor under a commission of lunacy not to 
be appointed receiver of the estate of the lunatic. 
Pinclte, Ex parte, 2 Mer. 452. 

The 143rd general order, forbidding any 
clerk or agent of a solicitor to be appointed a 
receiver, is general, and not confined to clerks; 
or agents of the solicitors in the cause or 
matter. Stokes, In re, IJo. & Lat. 675 ; 7 Ir. Eq. 
R. 450. 

The 143rd general order applies as well to the. 
extension as to the appointment of a receiver ; 
and therefore where a solicitor’s clerk was ap- 
pointed a receiver before the making of the 
order, he will not be extended to other lands of 
ti^e debtor on the application of another judg- 
ment creditor. MecCra v. Egan, 9 Ir. Eq. E, 
269. 

A., who was a member of a firm of solicitors,, 
was appointed executor of a will, probate of 
which was contested. Immediately after the 
testator’s death A. commenced against his widow 
an action in the chancery division to administer 
his estate, the writ in which was by leave of the 
court amended by asking for a receiver pending 
the litigation in the probate division. A.’s firm 
appeared for both the plaintiff and defendant in 
the chancery action, and an order was made ap- 
pointing A. to be receiver of the personal estate 
until the decision of the probate action, and also 
to receive the rents of the real estate, the only 
•security ordered being the pf^ment of 2,000^. inte 
court, though the rents were about 3,.5O0L per 
annum. The widow afterwardf obtained an 
order to ch«.nge her solicitors, and moved to dis- 
charge A. from being receiver. She denied 
having given the firm any authority to appear 
for her, and it was established, at all events,, 
beyond doubt that she had never sanctioned the- 
appointment of A. as receiver :--*Held, by the 
court of appeal, that the appointment of A. 
as receiver was improper, for that the appoint- 
ment of a member of the firm of the plaintiff’^ 
solicitors to be receiver makes it impossible to 
secure the proper checking of the receiver’s ac- 
•counts, and that a party to the action ought not,, 
except in an extreme case, to be appointed a re- 
ceiver without the assent of the other party^ 
A. was accordingly discharged from being re- 
ceiver and ordered to pay the costs both in the- 
appeal court and in the court below. Lloyd, In • 
re, Allan v. Lloyd, 12 Ch^. 447 ; 41 L. T. 171 
28 W. E. S—C. A. 
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Trustee.] — General that a trustee shall 

not be therreceiver, with emolument. Swtton 'v'. 
J’om*, 15 Ves. 584. ^ ^ 

Trustee noCi to be receiver, unless a special 
•case, and without emolument. SyhesY, Hastings^ 
11 V^63. 

The trustee cannot be receiver, Anon,^ 3 Ves. 
■515. r 

Where a trustee offers to act as receiver 
without salary, he will be allowed to propose 
himself, but the master is not bound to accept 
him. Banks v. Banks^ 14 Jur. 659. 

A trustee j^poihted upon his own undertaking 
in a suit to adf as^ecCivcTr of the trust property 
is not under ordinary circumstances entitled to 
n salary as receiver,*' Tilldngton v. Baker ^ 24 
W. K. 234. 

3. Paett to Suit. 

No Objection to Appointment of Party.] — It 

is no objection to a receiver that he is a party 
in ther cause. JDownskire v. Tyrrell^ Hayes, 
■354. 

Judgment Creditor.] — The plaintiff, who had 
obtained judgment against the defendants, hus- 
band and wife, was upon his application ex 
parte appointed receiver of the income of the 
wife’s reversionary interest under a will. F aggie 
V. Bland, 11 Q, B. D. 711. 

Married Woman — Separate Estate — Remunera- 
tion.] — In an action against a married woman 
alleged to be possessed of separate estate, no 
defence was delivered, and the master found 
that she was entitled to separate property vested 
in trustees and subject to certain charges. The 
plaintiff was appointed receiver without security 
of the residue of the income of the separate 
estate, after payment of the prior charges, the 
plaintiff undertaking to act without remunera- 
tion. Garry v. White, 16 L. R., Ir. 322. 

Mortgagee.]— A defendant, a mortgagee, in 
the absence of any direct authority to be found 
in the books, was appointed the consignee, man- 
ager, and receiver of the mortgaged estates. 
Davis V. Barrett, 13 L. J., Oh. 304. 

Partner.] — Pending the winding up of the 
business of a partnership, which had become 
dissolved by the death of one of the partners, it 
is a ground for appointing a receiver and mana- 
ger, and for not appo^ting the surviving partner 
to the office, th^t the latter has, while carrying 
on the business after his partner’s dea^h, so acted 
as to diminish the value of the assets by trans- 
ferring to a new business to be carried on by 
himself, the benefit of the custom and goodwill 
of the business. Yourtjg v. Buekett, 51 L. 3., Gh. 
504 ; 46 L. T. 266 ; 30 W. B. 511. See PAET- 
I^EESHIE, 

Plaintiff in Action for Specific Performance.] 

an action for the specific performance of 
an agreement to accept a lease of a farm, in 
which judgment had been given for the defen- 
dant, the plaintiff having appealed, the court of 
appeal (no previous application having been 
made to the divisional court or a judge) ap- 
pointed the plaintiff receiver and manager of the 
farm without security, on his undertaking to 
abide by any order wl^ch the court might make 
in the matter. Hyde v. Warden, 1 Ex. D. 399 ; 
25 W. E. 65. 


In an a/d-ion to enforce specific performance 
of a parol agreement to execaite a bill of sal^ of 
personal chattelsrupon an ex parte motion before 
appearanccc of the defendant, there being evi- 
dence of immediate danger of the chattels in 
question being disposed of, an order was made 
appointing the plaintiff (without security) 
interim receiver ff)r fourteen days, or until a 
receiver should be appointed under a reference 
to chambers for that purpose whicli the vice- 
chancellor had directed. The plaintiff undertook 
to deal with the property only under the direc- 
tion of the court, and to abide by any order 
which the court might make as to damages or 
otherwise. Taylor v. BrTersJe>i/, 4.5 L. J-, Ch. 
527 ; 2 Ch. D. 302 ; 34 L. T. 637 : 24 W, E. 450 
— C. A. 

Residuary Legatee.] — A testator devised all 
hi§.real and personal estate to his daughter and 
her husband for life, -‘with reversion at their 
deaths to his granddaughter S. L. E.,” and he 
appointed the husband of his daughter solo 
executor. On a bill by S. L. E. against the 
execufor, alleging irreparable waste injury 
to the testator's estate, some” parts of the 
testator’s personal estate having been taken in 
execution by the sheriff under a judgment, 
recovered against the executor for his own ^ 
private debt, and a threatened immediate sale 
thereunder : S. L. E. was appointed receiver 
in.stauter on waiving all salaiy, and giving the 
usual security. Iiaivso7i v. Ilumofi, 11 L. T. 
695. 

Enpaid Vendor.] — On the application of an 
unpaid vendor of the property of a company in 
voluntary liquidation, and unable from insol- 
vency to carry on its works, the vendor was 
appointed receiver without security or salary; 
Bogle V. Bettws Llantwit Colliery Co,, 45 L. J., 
Oh! 748 ; 2 Ch. D. 726 ; 34 L. T. 844. 

4. Mastbe’s Eepoet. 

Exceptions to— -Impeaching Propriety of Ap- 
pointment.] — Exceptions to a master’s report of 
a proper person to be receiver, ovcri’uled, as the 
report ought to stand till the party a[)proved is 
impeached as an impropei' person. Creaze v, 
London {Bii^hop), 2 Bro. 0.0.2.53; Dick. 687. 
Thomas v. Baiokin, 3 Bro. 0. C. 508 ; 1 Ves. 
^452. ^ ^ 

Proper way to bring feport appointing incciver 
before court, is by exceptions to it. S. (J., Dick. 
687. 

To maintain an exception to the master’s 
appointment of a receiver, a strong case of dis- 
qualification is necessaiw. Tharpe v. Tluirpe, 

12 Ves. 317 ; Wilkitis v. Williams, 3 Ves. 588 ; 
Anon., 3 Ves. 515. 

HI. m WHAT CA'^ES A>D OVER IVHAT 
PEOPEETY. % 

1. GENEEAL PEI>"O^PL.fc:S. 

a. Before Judicajture Act, 1873, s.^5 (8). 

Receiver against Le«®><ritle ,] — a receiver 
wnll not be appointed whore the rights, as be- 
tween the plaintiff and dei'^mhiiit, are doubtful, 
if the^ defendant has obtained the legal estate 
without fj'aud. and no case of danger as to his 
security is alleged. The plaintiff sued as heir, 
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and the answer heithor admitted rfcr denied 
thalPhe lield that character : — Held, that this 
alone was not a sufficient ground for refusing 
a receiver. Lancashire v. LctncasliWe^ 9 Beav. 
120 ; 15 L. J., Gh. 54: ; 9 Jur. 956. 

The authorities as to the jurisdiction of the 
court of chancery to interfere, where parties are 
claiming real estate under a fegal title, by ap- 
pointing a I'eceiver and restraining waste, consi- 
dered. Talhot {Earl) v. Scott , 4 Kay & J. 96 ; 
27 L. J., Ch. 273 ; 4 Jur. (N.S.) 1172 ; 6 W. R. 
269. 

It is settled beyond doubt that the court will 
not ifiterfere, at the instance of a person merely 
alleging a legal title to realty, to grant a receiver 
as against other persons who are in possession of 
the estate. And the fact that the amount of the 
rents at stake is very large does not alter the 
case. Ih, 

The court will not grant a receiver of r§al 
estate pending litigation between adverse 
claimants where the claimants are merely legal, 
notwithstanding the possession at the time of 
filing the bill is vacant. Dunn v. Ferrior^ 37 
L. J., Cln*569; L. B. 3 Ch. 719; 18 L. t*. 65, 
606 ; 16 W. B.*454, 922 ; Ci'cmen v. Haialtcs, 2 
Jo. & iat. 674 ; 8 Ir. Eq. E. 503. 

* There is no jurisdiction in lunacy to interfere 
between adverse claimants to the real estate of 
a deceased lunatic ; therefore, the lords justices 
sitting in lunacy will not entertain an applica- 
tion for the appointment of a receiver after the 
death of the lunatic, but will impound the title- 
deeds in the hands of the committee of the 
lunatic’s estate pending the litigation, and will 
leave the, matter to be dealt with under the 
original jurisdiction of the court below. Ih. 


I ^Receiver at Instance qf Heir-at-Law.] — A 

receiver of rent^ of real estate will nht be ap- 
pointed at the instance of*a ^rson who has been 
I found to be the testator’s heir-at-law . by the 
chief clerk’s certificate, on a reference for that 
purpose in a creditor’s suit. Topping v. &^%on, 
6 L. T. 449. 

Mine — Laches in Raising Claim, ]L~Motion for, 
a receiver on a mining concern refused, upon a 
.claim of partnership in the equitable interest, 
not raised until the concern, at a great expense, 
became prosperous, and deified by answer. 
Norway v. Bowe^ 19 Ve% 144 ; 12 ^ E. 157. 

b. Since Jnc^c^ture Act. 

Judicature Act, 1873, s. 25 (8).] — A reeewer 
may 1)6 appointed hy an interlocutory order of 
the court in all eases in which it shall appear to 
the court to he just or convenient that such order 
should he made^ and any such order may he made 
either unconditionally or upon such terms and 
conditions as the court shall thltik just. * 

Section 25 (8) has very much enlarged the 
powers which courts of equity formerly possessed 
of granting receivers. Anglo-Italian Banh v. 
Davies, 47 L. J., Ch. 833 ; 9 Ch. D. 275 ; 39 
L. T. 244 ; 27 W. R. 3. 

Discretion of Court — Interlocutory Applica- 
tion.] — Under sub-s. 8 of s. 25 of the Judicature 
Act, 1873, the court has a discretion as to the 
appointment of a receiver. The power given 
by sub-s. 8 of s. 25 can be exercised at the 
trial of an action, as well as upon an interlo- 
cutory application. Brythereh, In re, Prytherch 
V. Williams, 59 L. J., Ch. 79 ; 42 Ch. D. 5^0 ; 61 
I.. T. 799 ; 38 W. E. 61. 


Property in Danger.]-— Where the right to 
property, which is the subject of litigation, 
depends on questions to be decided at law, the 
jurisdiction in equity to grant a receiver is only 
to be exercised when there is a reasonable pro- 
bability of success, and the property, the sub- 
ject of the suit, is in danger. Bainhrigge v. 
Baddeley, 3 Mac. & G. 413. Reversing, 20 L. J., 
Oh. 139. 

Fraud.] — A receiver may be appointed against 
the legal title in a strong case of fraud upon affi- 
davits ; but under the circumstances of this 
^iase, an application after answer for that pur- 
pose, an injunction against committing wastes 
and disposing of the estate was refused. 
Lloyd V. Passingham, 16 Yes. 59 ; 3 Mer. 697 ; 
StiUoell V. Wiliiams, 6 Madd. 49. 

Abused Confidence.] — Receiver upon motion 
against the legal estate under a conveyance, upon 
a strong suspicion of abused confidence arising 
upon the answer. JLuguenin v. Baseley, 13 Yes. 

R. R.^148, 276. 

Rents in Danger.] — The court will not order 
the receivolftf an estate where the matters in 
dispute depend a mere legal title, except strong 
ground of ti^e is shown, and the rents are in* 
danger. Mor daunt v. Hoopm’, Ambl: 311. 

Danger of Evictiu5!?7*“ The court will inter- 
fere by a receiver to preserve a property where 
there is danger of Eviction, even ^though the 
plaintiffs demand is disputed, if he has %prima 
facie right. Fetherstone v. Mitchell, 9 Ir. Bq. R. 
480. # 


Just and Convenient.] — ‘‘Just or convenient’’ 
must be read just and convenient. N. L. By. 
V. G. N. By., col. 3. 

Title to Property in Dispute.] — The 

court has power under the Judicature Act, 1873, 
s. 25, to appoint a receiver where the title to the 
property is disputed. Dunn v. Ferrior (L. R. 
3 Ch. 719) and Talhot v. Hope-Scott (4 Kay 
& J. 139) are no longer law. Berry v. Keen, 
51 L. J., Ch. 912. 

The plaintiff in an ejectment action which 
was set down for trial, but had been stayed 
until another action affecting the same pro- 
perty, and brought by the defendant in eject- 
ment against the plaintiff* and others, should 
be ready for trial, moved foi^a receiver and 
for attoriynent to him. The . defendant in 
ejectment set up a defence that in equity the 
plaintiff was only a sub-mortgagee. The evi- 
dence in support of the motion showed that 
the property was wasting, and that, even if 
the plaintiff was only sub-moilgagee, it was 
insufficient for the original mortgage upon it ; 
and this evidence was not met to the satis- 
faction of the court : — Held, that under the 
circumstances it was just and convenient 
within the Judicature Act, 1873, s. 25, sub-s. 8, 
now to appoint a receiver ; and an order was 
made accordingly, unless the defendant elected 
within four days to pay an occupation rent 
into court, the amount to be settled in cham- 
bers. Beal and Personal Advance Co. v. 
McCarthy, 27 W. R. 706. 

Legal Mortgagee — Properties Mixed.] — The 
plaintiff was legal mortgagee over some property 
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and equitable mortgjigee over other, the pro- 
perties being mixed, and the whole comprised in 
one security. On r^otiron for the^ appointment of 
a receiver over the whole : — Held, that the 
Judicature Act, 1873, s. 25, sub-s., 8, gave the 
coui^«^ower to appoint a receiver over the legal 
as well as the equitable property, where, as in 
this case, it "^as “ just or convenient ” to do so. 
Pease v. Fletcher, 45 L. J., Ch. 2G5 ; 1 Oh. D. 
273 ; 33 L. T. 644 ; 24 W. R. 158. 

Mortgagee in Possession.] — A receiver 

may be appointed at the instance of a legal mort- 
gagee, but h^has no abs^jjlute right to a receiver. 
A mortgagee wCTo has once taken possession 
of the mortgaged property cannot relinquish 
possession at his pleasure ; having once assumed 
the responsibilities attaching to a mortgagee in 
possession, he cannot at his own pleasure get 
rid of them, and as a general rule the court 
will not by appointing a receiver assist him to 
do so. Mason v. Westuhy (32 Ch. D. 206) con- 
sideredf Prytherch, In re, Prtjtlierelh v. Wil- 
liams, supra. 

Legal Mortgagee prevented from Taking Pos- 
session.] — A legal mortgagee of business premises 
such as an hotel, who is prevented by the mort- 
gagor from taking possession under the mortgage, 
may obtain, upon an interlocutory application, 
an order for the appointment of a receiver and ^ 
manager, and an injunction restraining the 
mortgagor from interfering with the manage- 
ment of the business and the possession of the 
premises. Form of order appointing a receiver 
and manager, with an injunction. Truman v. 
Redgrare, 50 L. J., Ch. 830 ; 18 Ch. D. 547 ; 
45 L. t. 605 ; 30 W. R. 421. 

Receiver in Lieu of Sequestration.] — Plaintiff 
in an action, which had been followed by a cross 
action, obtained an order in both actions that his 
costs of the cross action should be paid by the 
defendant in the action, a married woman, en- 
titled for life, for her separate use, to the divi- 
dends of a sum of stock, standing in the names 
of trustees, who were not parties to either action. 
Plaintiff had endeavoured to obtain a sequestra- 
tion, but failed from not being able to find the 
defendant’s address, so as to serve the subpoena 
for costs. He then moved the court for a 
receiver, under s. 25, sub-s. 8 of the Judicature 
Act, 1873. After service of the notice of motion, 
but before the motion was heard, the defendant 
made an affidavit, in*\\dhch her address was set 
forth : — Held, tbatthe principle of Anglo-Italian 
Banliy, Davies (9 Ch. D. 275) applied, and that 
the plaintiff wms entitled to a receiver. Bryant 
V. Bull, 48 L. J., Ch. 325 ; 10 Ch. D. 153'; 39 
L. T. 470 ; 27 W. R. 246. See also Partnership 
Act, 1890, s. 23 (2). 

Defendant iSefore Judgment.] — Under Ord. 
LII. r. 4, a defendant in an action may, before 
judgment, apply for an injunction and a receiver. 
S^rgant v. Read, 45 L. J., Ch. 206 ; 1 Ch. D. 600. 

A defendant may do so notwithstanding that 
the plaintiff has already served notice of motion 
for the like purpose ; and in such case one order 
will be made on the two motions, but the conduct 
of the proceedings will in general be given to 
the plaintiff. Ih. 

A receiver may now be appointed in a partner- 
ship suit at the instaneq^of the defendant. 11). 

Enforcing Order of another Branch of the 
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Court — 4’ilimony.]— The juobatc and divorce 
division ordered a husband, against wlujfjn it 
granted a divorch, to pay alimony. The divorced 
wife broug’it an action in the chancery division 
against her late husband, and the trustees of a 
post-nuptial settlement made him during the 
continuance of a former marriage, to enforce 
payment of arrca*i‘s, and recurring payments of 
alimony, by the appointment of a receiver of his 
life interest under such settlement : — Held, that 
she was entitled to the appointment of areceiver^ 
and that the court would not take into (considera- 
tion the injury done to the children of the former 
marriage, by depriving their father of his power 
to consent to their advancement out of the 
settlement funds. Oliver v. Lowther, 42 L. T* 

47 ; 28 W. 11. 381. 

Real Estate in Ireland-— Discretion of English 
C(jpirt.] — On an application for the a|)point- 
inent of a receiver of real estate in Ireland great 
weight ought to be given to the provisions of the 
legislature for dealing with .sucli matters under 
the Supreme Court of Judicature Act (Ireland),, 
J.877,^and s. 57 thereof. But where tlu^ipplicants. 
were willing that the present ai^ent of the Irish 
estates, who had never experienced any difficulty 
in collecting the rents, should be appointed re- ^ 
ceiver, the court considering that the difficulties 
attending the appointment of a receiver of Irish 
estates by the Hnglish court were considerably 
modified by that circumstance, appointed him re- 
ceiver. Bolton V. Curve, 70 L. T. 759. 

Where Interpleader Issue directed.] — An in- 
terpleader issue being ordered to try the right 
to goods seized in execution, the coiu’t or a judge 
may, under the Judicature Act, 1873, s. 25, sub-s. 

8, and Ord. LVII. r. 15, order that, instead of a 
sale by the sheriff, a receiver and manager of the 
property be appointed. Howell v. Dawson, Hi 
Q. B. I). 67. 

2. Special Cases. 
a. Administration Action. 

The court will not appoint a receiver against 
an executor unless due cause is shown. Rieh- 
•mond V. White, 48 L. J., Ch. 798 ; 12 Ch. D. 
361 ; 41 L. T. 570 ; 27 W. R. 878. And sec 
Wells, In re, Molony v; Broolte, 59 B. J., Ch. 
810 ; 45 Ch. D. 569'; 63 L. T. 521 ; 39 W. 

139 ; and Harris v. Harris, 56 L. J., Ch. 754 ; 

56 L. T. 507 ; 35 W. It .'710. 

Consent Proceedings in Mayor’s Court — Re- 
ceiver in Chancery Division.] — A ti-adm’ in the 
city of London against whom j)ro(jec( lings in 
bankruptcy were pending died insolvent before 
adjudication, leaving all his property to his wife 
and appointing her his executrix. A creditor 
immediately filed a bill for a receiver until a 
personal representative should ber (y:>nstb<iitii<l^*^ 
The wife proved the will beffpre a receiver had 
been appointed, and the creditoi^thereu])Oii 
amended his bill, praying administration of the 
^estate and a receiver. On the cTay (Tn which the 
amended bill was so;:ved a bill for administration 
was filed by another creditovi^-inp the inayor's 
court, a decree taken by^ "Lfetit for acTministra- 
tioTi, and a receiver appointed. The creditor in 
that suit was a friend of tl^e testator, who had 
just bejforc tue testator’s death supported a pro- 
posal made by him for a composition with his 
creditors. Paj^t of the assets was out of the 
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jurisdiction of the mayor’s court : — Keld, that i 
although the coui’t will not generally interfere 
wit]* the proceedings of another, court which has 
power to do complete justice, yet, in the peculiar 
-circumstances of the case, it was righf to appoint 
a receiver in the chancery suit. Nothard v. 
Proctor, 45 L. J., Ch. 302 ; 1 Ch. D. 4 ; 33 L. T. 
709 ; 24 W. R. 34— C. A. 


Charge If *A 2 iiiuity on Benefice.]— A receiver 
mil be appointed over th« tithes anc^ glebe of 
the grantor of »n annuity who lias charged it on 
the benefice he had at the •time qt the grant, 
and covenanted to charge it on any benefice he 
might thereafter possess, on his being pimn^ted, 
if a suificient arrear of annuity is due. Strange 
V, Ormshy, 2 Hog. 55. 


Proceedings in two Courts.]— An action was 
commenced in the court of one of the vice- 
chancellors for the administration of the estate of 
a testator, against the administrator with the will 
annexed. The administrator, being interested 
in thit capacity in th^ estate of another testator, 
commenced an action for the administration of 
his estate in the court of a difierent vice- 
chancellor, and then became bankrupt. The 
plaintiff in the first suit moved in that suit that 
a receiver of the estate might be appointed, and 
that the plaintiff might bo permitted to proseciAe 
the second action in the name of the adminis- 
trator : — Held, that the plaintiff was entitled to 
the order asked for, and that it was properly 
made in the court to which the first actioi^ was 
attached, ^n sujh a case it is not the modern* 
practice to perrnit the receiver to carry on an 
action the name of a bankrupt executor or 
, administrator. Hopldns, In re, Dowd v. Hawtin, 

19 Ch. D. 61 ; 30 VV. R. 601— C. A. 

Action commenced in District Registry.] — 

In a creditor’s action for the administration of 
a testator’s real and personal estate, which was 
commenced in a district registry, it was held, 
that the court had jurisdiction to appoint a 
receiver. Cajwer, In re, Bolertson v. Cajwer, 26 
W. R'. 434. 

After Grant of Administration.] — When ad- 
ministration has been granted the court wifi, 
not exercise its jurisdiction to appoint a receiver 
of personal estate, unless a special case is made 
— a rule which will be strictly enforced, since the 

20 & 21 Viet. c. 77, enables the court of probate 
to appoint an administrator pendente lite, with 
powers similar to those of a receiver. Hitchin v. 
Birlis, L. R. 10 Eq. 471 ; 23 L. T, 335 ; 18 W. 


Repairs of Church.]— Where a receiver is ap- 
pointed over tithe rent-charge, the funds realised 
by him are applicable, in the first instance, to 
the repairs of the church. Ckllen v. Klllaloe 
{Dean and Chapter'), 2 Jr. ph. R. 

• 

Charge on Canonry— Ju^ic Policy.]— Where 
I a canon was entitled to a share of the revenues of 
lands, &c., vested in the corporation, in considera- 
tion of future duties to be performed during the 
year, for his owm and not for the public benefit, 
and he had assigned his canom^y by way of 
mortgage : — Held, that such security was valid, 
and a case for the appointment of a retJeiver. 
Principles of public policy on which pay, pensions, 
&:c., are held to be inalienable. Grenfell v. 
Windsor {Dean), 2 Beav. 644. 

Judgment against Incumbent.] — Where a 
creditor has obtained a judgment against an 
incumbent, the court can, on a case for a 
receiver being made, appoint a receiver of the 
profits of the living. Haidldm v. Oathevcole, 

1 Sim. (N.S.) 63 ; 20 L. J., Ch. 59; 14 Jur. 
1103. 

Motion by judgment creditors for the appoint- 
ment of a receiver of the profits of an ecclesias- 
tical benefice so as to put a subsequent judgment 
creditor who had obtained a sequestration out of 
possession : — Refused, on the grounds, first, that 
the court would not disturb a subsequent in- 
cumbrancer, who had got in aid a legal right by 
his greater diligence ; and secondly, that the 
plaintiffs had, by express contract with the in- 
cumbent, renounced in his favour their right to 
receive the ecclesiastical profits. Dates v. Dro^ 
thers, 2 Eq. Rep. 321 ; 23 L. J., Ch. 150, 782 ; 
17 Jur. 1174 ; 18 Jur. 715 ; 2 W. R. 116. 


B. 1015. 


b. Benefices and Offices. 

Charge of Annuity by Vicar — Exchange of 
J^vings.] — ^A vicar, whilst the 13 Eliz. c. 20, 
against charging benefice^ was repealed, charged 
his living with an annuity, and covenanted, if he 
should exchange his living, to secure the annuity 
by charging and devising the new living, and 
that, in the meantime, it should be charged with 
the annuity. He afterwards exchanged his living, 
but did not execute any deed until after the 
revival of the 13 Eliz. : — Held, that the covenant 
was a subsisting charge on the new living, and a 
receiver was appointed to provide for the annuity. 

(ArehUshop), 6 Sim. 224 ; 1 
Myl. & 6 L? J., Ch. 65. 

lucumbraucers^u Rectory.] — A third incum- 
brancer on a rectory having obtained a seques- 
tration, a^eceiver was appoin^d at the instance 
of the sec^d fnftnaah rauc er. White V. Peter- 
borough {Bishop), SfewSfi. 109 ; 19 R. R. 183. 

A receiver app^nted of the (profits of a rectory 
under sequestration, and an itjunct:^n granted 
against enforcftig sequestration. Silver y. •Nor- 
wich {Bishop) 3 Swan. 112, n. 


Charging of Benefices — 13 Eliz. c. 20. ]-In 

1803 the act 43 Geo. 3, c. 84, repealed the act 13 
Eliz. c, 20, which prohibited the charging of bene- 
fices. In 1817 the act 43 Geo. 3 was repealed, and 
the effect of such repeal was to revive the act of 
*Eliz. In 1811 an incumbent duly charged his 
then present benefice witlf an annuity, and 
covenanted, that if he should •afterwards be 
preferred t% any other benefice, he would fully 
charge the same with the annuity ; and that in 
the meantime, the same should be charged and 
chargeable with the annuity. In 1814 the in- 
cumbent was preferred to another benefice, but 
no legal charge upon it was executed until 1818 : 
— Held, in the court below, and upon appeal, 
that the deed of 1811 constituted a good equit- 
able charge, which attached upon the new 
benefice, as soon as it was acquired. There bein^ 
subsequent incumbrancers, an order for a re- 
ceiver was made at the hearing, and affirmed on 
appeal. Metcalfe y.Yorh {Arch'bislwpi), 1 Myl. & 
0. 547 ; 6 Sim. 224 ; 6 L. J., Ch. 65. 

Master Forester of Royal Forest.] — Receiver 
granted, at the suit of a judgment creditor of the . 
office of master forester^of the royal forest. 
Blanchard v. Cawthor/ie, 4 Sim, 566. 
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FeUowsMp, Emolumeafs of— Aeslgnment.]— 

An assignment of tht emoluments of a fellow^f 
a college In the university is vaUd in equity, ami 
effect will be giveft. to a security thereon, out of 
the dividends apportioned to such fellow from 
tim£ to time, in respect of his fellowship. 
Fehtl^ V. F’kig's College^ Cartihridge^ 10 Beav. 
491 ; 16 L. J., Ch. 339 ; 11 Jur. 506, 

Motion by an incumbrancer on a fellowship 
for a receiver and injunction refused with costs. 
Berlieley v. Mng's College^ Cambridge, 10 
Beav. 602. 

Clerk of geace, Office of.] — The profits of the 
office of clefk ^ tfie peace being assigned for 
payment of creditors, a receiver was appointed, 
pending the questif)a*of the validity of the 
assignment. Palmer v. Vaughan, 3 Swan. 173. 

Assistant Parliamentary Counsel.] — The salary 
of the assistant parliamentary counsel to the 
treasury is not assignable, and the court will 
not appoint a receiver of it. Cooper v. Reilly, 2 
Sim. ^0 ; 1 Buss. & M. 560. 

0. Charges and Incumbrances. < 

Legal Mortgagee.] — A receiver may be ap- 
ointed at the instance of a legal mortgagee, but 
e has no absolute right to a receiver. Prytherch, 
In re, Prytherch v. Williams, 42 Ch. D. 590 ; 38 
W, B. 61. And see Pease v. Fletcher, 45 L. J., 
Ch. 265 ; 1 Ch. D. 273 ; 33 L. T. 644 ; 24 W. B. 
158. 

Pirst Incumbrancer — Power to Appoint Be- 
ceiver.] — The court will, on the hearing of an 
incumbrancer’s suit, appoint a receiver, although 
the first incumbrancer has, by his deed, a power 
to appoint one. Bord v. Tollemache, 1 N. B. 
177 ; 5 L. T. 526. 

Life Estate— Arrears accrued during prior 
Life Estate.] — A receiver will not be appointed 
over a life estate, to raise arrears of interest 
which accrued due during the time of the 
former ten ant for life. Garnett v. Pratt, Hay . & J . 
303. 

Tenant for Life subject to Term to raise 
Portions.] — Beceiver granted against tenant for 
life subject to a term to raise portions, he re- 
fusing to produce title-deeds necessary for raising 
such portions. Brigstache v. Mansel, 3 Madd. 47. 

Annuitants.] — A? prior annuitant may obtaiif 
a receiver over the possession of a enstodee. 
a Neill V. W(Prd, 1 Hog. 111. 

Extension to other Property.] — On bill 

to raise arrears of annuity charged on lands 
named and on all other property of defendant, a 
receiver was appointed over the named lands ; 
on discovery; of other property, his power was 
extended over that also on motion. Lyne v. 
Zochicood, 2 Moll. 498. 

English Annuity — Trust of Beal Estates in 
Ireland — Annuity Act.] — ^An annuity granted 
in England, secured by a trust of real estates in 
Ireland, is regulated % the provisions of the 
Annuity Act in England, in respect of the trust, 
as well as the personal covenant. If it is void, 
the collateral grant, being subsidiary, falls along 
with it. But a receiver was appointed, the 
plaintiff having priced facie evidence in the 
deed executed by the defendant, though now 


impeached by the answer, llichards v. Goold, 1 
Moll. 22. 3 

Orantor of Annuity allowing Arrear of Stead 
Bent.] — H, a grantor of an annuity allows an 
arrear of head rent to fall due, it is sufficient 
ground for an application by the annuitant Cora 
receiver, without regard to the anioiuit of 
arrear of the aquiiity wliicli is due. On a 
motion for a receiver, on the defendant’s 
answer, the plaintiff may use an affidavit to 
ascertain the exact aniotnit of arrears of an 
annuity due to him. Slogan v. Bodliln, 1 Hog, 
374. 

Grantor of Annuity going Abroad.]— The 

grantor of an annuity secured by an erpiitabie 
charge on certain lands which are subject to a 
prior charge, goes to reside a])road, but by his 
agent contfnues in receipt of the rents and profits. 
The court, on the application of the annuitant, 
vfill appoint a receiver, though the grantor has 
not appeared to the suit. TanfieUl v. Innne, 2 
Buss. 149. 

Ireland — ^Beceiver on Answer.] — In a suit for 
.payiSent of an annuity, the court ot exchequer 
(Ireland) will appoint a receive!!’ on the answer, 
and an affidavit of the sum due, tlumgh an 
Issuable term and vacation have elapsed since^ 
the answer was filed. F'ay v. Fkiy, 2 Jones, 350. 

Matters in Derogation of Blaintiffia 

Title.] — The court, in the exercise of its con- 
current jurisdiction, decreed the appointment of 
a receiver to raise the arrears of an annuity 
charged on lands held for a term of years, 
where there were questions which could at 
least he raised in a court of law, which 
might interfere with the right of the plaintiff 
to recover. Beamish v. Austen, Ir. R. 9 Eq. 36 L 

Three Half-Year’s Interest in Arrear,] — 

By an act of Irish parliament 1772, a mortgagee, 
when three half-years’ interest is in arrear, may, 
by summary application, get a receiver of estatij, 
in order to keep down arrear, &c., of intei’cst. 
An application of this kind was macie by ]’es]»on- 
dent in Irish chancery ; and tliougli aiipellant 
held office of chief remembrancer in exchequer 
there, he was held incapable of pleading any 
privilege of office against application. Clan- 
hrassill v. Taylor, 5 Bro. P. C. 319. 

Annuity Deed Impeached as Evasion of Usury 
Laws.] — The defendtyit executed a deed ])ur- 
porting to grant to the plaintiff an nniinity of 
o2l. for the defendant’s life, in consideratioji of 
350^. paid by plaintiff to defendant upon the 
execution of the deed. The annuity being in 
arrear, the plaintiff filed a bill to raise tlie amount 
due by sale of the premises charge<l, and for a 
receiver in the meantime, and now moved on tlm 
hill for a receiver. The defen<laiit, by her 
answer and affidavit, impeached the gran t of the_ 
annuity on several grounds, ant?’ fnsisteTTTTTaTr 
the deed was not bona fide, out merely an evasion, 
of the statutes against usury ; Tuit the ^real 
agreement was an usurious IViUp^tlie repayment 
of which was secured by an insurance on the 
defendant’s life, t5 be kept mj at herveost ; and 
referred to the letters of tln^ ltuim ifs-own agent, 
in which the transactmn \was treated as a loan, 
and not as a purchase ; alf#<> denied that the 
considerat^n wiTs duly paid. The court held, 
there was a prima facie case for receiver, as the 
defendant’s unproved allegations could not avail 
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against her solemn deed, ielly 
Eq. R. 435. 

Fee-farm Rent — Power of Distress and 
Ue-entrv.l— Where the deed reserving a fee-tarm 
rent oufof certain lands thereby conveyed in fee 
was of ancient date, and 

mesne assignments, was ^s^^d m the plaintiff ^ 
assignee, and was in arrear ; and the estate con 
veved by the deed, after various mesne assign- 
nSats was vested in the defendant as assi^ee , 
upTa bill by the assignee of the rent, praying a 
receiver, &c.. and the defendant s answer aclmi 
ting the plaintiff’s title, but insisting that his 
remedy was at law, t^e court granted a receiver 
over the premises conveyed by ^ [ 

the arrears and future aecriiing f 
although the deed contained clauses g digress 

and re-entry in case of non-payment. J ■ 

Murj^hy, 2 Ir. Bq. E. 448. And see Jd. 4ol, n. 


Annuitant with. Power of Self-help.] —A 

testator gave an annuity, which he directed to 
be naid by his son, and, subject to and ohaiged 
with the nayments of his debts pd the legacies 
and annufty thereinbefore mentioned, he devise 
and beoueathed his real and personal property 
to hX absolutely. The annuity fell in arrear 
after having been paid for twenty years, and the 

annuitant filed a bill ’uSy 

moved for a receiver ; — Held, that the annuity 
hein<' charged upon land, with a power of disti ess 
Sradded by 4 Geo. 2, c. 28, he had power to 
Tefp hi4elf. Ini was not entitted to a recover. 
SoUory V. Leaver, L. E. 9 Bq. 22 , 21 L. 1. 4 , 

18 W. E. 59. 

Lady Annuitant becoming a Nun.] — The 
doctriL of civil death by by 

law at the reformation, and was ’^o\^®7J®'^gJ 
the Eoman Catholic Emancipation Act (10 Geo. 
Ac?') Therefore the court granted a receiver 
on a bill filed to raise the arrears of anM'^ 
devised in trust for a lady who after war(^ 
became a nun, during such period o£ ber nataral 
life as she should continue unmarried. Mans v. 
Cassidy, 11 Ir. Bq. E. 242. 

Mortgage-Undivided Share ]-Areoeiver may 

be aonointed over the whole of a property at the 
tosK of a mortgagee ^ an undivided share. 
Samsion v. Crutwell, 31 W. E. 399, 

* Mortgagee of Busingsa Premises.]— A legA 
mortgagee of business premises, such as an hotel, 
Xo is frevented by the mortgagor from, taking 
possession under the mortgage, °Xfor 

L interlocutory application, an order foi the 

aoDointment of a receiver and manager, ap an 
iniXtion restraining the mortgpor trp inter- 
fering with the management of b-^iness and 
the possession of the prenaises. Form ot ^der 
appointing a receiver t 

'iwTuiictioil * Truman v. Hedgrave,, rir t?’ 
CnsXi^ Ch.%. 547 ; 45 L. T. 606 ; 30 W.E. 

421. ^ 

Priorities* of ’Mortgagees and Annuitants.]-^ 

A having chamed his esta^s by mortgages and 
other ii»um!)i4»(ia,^ a very large amount, 
annointed B. to be his steward or receiver of all 
his^' estates, wgh i^rbal directions to pay the 
interest to the mortgagees, to •pay ^® 
surnlus of tUe rents to himself ; on the nfeking a 
fifth mortgage, A., by deed, appointed B. receiver 


of the estatSs comprised in that mortgap, m 
%-ust to keep down the initerest of tlpmortpg^ 
mrl to pay over the residue of the rents to 
himself A. afterwards granced several annuities,, 
which he charged on all the mortgaged premises, 
and demised the same to a trustee for seeding 

the said annuities in manner X®'Xecel^rth4 
and subject thereto, to permit A. to receive tue 
Xptos for his benefit. At the t m% o granting 
theL annuities, A. representedrihe estat^ to be 
fr^e from all incumbrances. On a bill filed by 
the annuitants against A. and B. (without makm| 
any of the prior incam bran«ers paitie^), the 
court will restrain B. f^m,paying;^ver any pait 
of the rents to A., and will il^pomt a 
without prejudice to theppor mortgage^ taking 
possession. Laliner v. Dasliwood, 2 Cos, 378. 

Mortgage of Mines— Eeceiver and Manager^ 

The ^urt has jurisdiction, at the mstnnoo of 

^mrtgaX of collieries held under leases con- 
tainino’ working covenants, to appoint a recei\ e 
Sanager of the property and b™ not- 
withstanding that the latter is not ®P®“b^y 
referred to in the mortgage security. Campbell 
V. Lloyds SanTt, 58 L. J., Oh. 424. 

A managing partner of a esoenses 

to defray all the necessary and proper expenses 

incidental to the beneficial working 
out of the joint profits <ieriv^ from the sale 
the minerals. Il>. And to,e 
L. J., Ch. 770 ; L. E. 20 Bq. 373 ; 33 L. T. 2Jo r 

23 W. E. 786. 


Newspaper— Mortgage of.]— On motion by a, 
morteaaee of a newspaper, a receiver and 
SSr of the mortgaged property was ap- 
I nointed until the hearing of the cause, on unde 
'itofrprmt, publish, and edit the paper in 
the meantime, and forthwith to register himself 
as proprietor. Chaplin v. Youny, 6 L. T. 9T 
— L. C. 

By Part Owner— Sale.]— K. obtained a. 

decree that he was entitled to a moiety of 

hrcKerH.f and 

canerwas carried on, nor in the plant used m 

S3;'“e t.! aU M.Vw 

every^ obstacle they could lytbe 

Xo&iu^K'^e X»\|b S 

SX ™XtS S“ht |eXeated as^ 
XnlemS to the first suit :-Held, that a 


Notice of Motion— Amending Title.]— The 
notiXof motil for a receiver and manager 
having been entitled only in the 
vice-chancellor amended it by 
top first suit and made the order in both suit? . 
—Held, that it was oo*petent to the 
ceUor to make the order in both suits. Ib. 
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Effect of Statutory Provisions.]— The comniis- 
isioners aj^ointed urfder a local act were erc- 
powered to raise mc^ney upon tbs' security of the 
rates for thO' purposes of local improvements. 
Of the money so borrowed the sum of lOOZ. at 
the isoi^t in every year was to be repaid to such 
of the mortgagees as should be selected by ballot. 
The interest upon the mortgage was duly paid, 
ttnd annual instalments were paid in the pre- 
scribed manner, though not with complete regu- 
larity. The mortgagees gave notice to the 
•commissioners, requiring them to pay ofi their 
mortgage (800Z.)«'in six months. The commis- 
sioners refu^^d to d(j’ soj, whereupon the mort- 
gagees filed a bin to establish their right to be 
paid of^, and for a reoeii^er of the rates Held, 
that they had no right to have their mortgage 
debt paid off, except under the provisions of the 
•act, and that the court had no jurisdiction to 
appoint a receiver of the rates. Fveston v. Gteni 
Yarmouth GormraVum^ 41 L. J., Oh. 700 ; L. B. 
7 Oh. 665 ; 27 L. T, 87 ; 20 W. R. 875. 

Mortg-AGE. 

d. Debenture Holders Actions, In. 

Sea Company (Debentures). 

e. Djectment Action in. 

See col. 86. 

T. Equitable Execution, by -way of. 

See R. S. G. 1888, Ord. L. r. 15A. 

“ Equitable execution is a process which the 
^ourt allows for the purpose of enabling a judg- 
ment creditor to obtain payment of his debt 
when the position of the real estate is such that 
ordinary execution will not reach it”~peir 
Chitty, J. Wills v. L%f\ 57 L. J., Ch. 568 ; 8S 
-Oh. D. 197 ; 36 W. R. 671. And see Shephard, 
1% re, AtldQis v. Shephard, 69 L. J., Ch, S3 ; 43 
Oh. D. 131 ; 62 L. T. 337 ; 38 W. R. 133. 

Judgment Creditor y at Suit of.]— In an action 
brought by judgment creditors claiming a decla- 
ration that they were entitled to a charge upon 
the property of the debtor, and for a I’eceiver smd 
an injunction, tliey had sued out an elegit 
against the debtor’s lamls, but were unable to 
obtain delivery by the sheriff by reason of the 
legal estate being outstanding, the debtor being 
only entitled to an equity of redemption therein": 
— Held, that any equitable rights which judg- 
ment creditors had previously to 27 & 28 ATct. 
c. 112, were not affected or taken away by that 
act or by the Jil^licature Act, 1878 ; and that the 
plaintiffs were entitled to have, befoiO decree, a 
Teceiver apiiointed for the protection of the pro- 
perty available to answer their judgment. 
Anglo-Italian Banh v. Baries, 47 L. J., Oh. 833 ; 
9 Ch. D. 275 ; 39 L. T. 244 ; 27 W. R. 3— C. A. 

Plaintiff m an action, which had been foRowed 
by a cross action, obtained an order in both 
actions that his costs of the cross action should 
]ie paid by the defendant in the action, a mar- 
ried woman, entitled for life, for her separate 
use, to the dividends of a sum of stock, standing 
in the names of trustees, who W’ere not parties to 
either action. Plaintiff had endeavoured to ob- 
tain a sequestration, but failed from not being 
able to find the defendant’s address, so as to 
serve the subpoena for costs. He then moved the 
court for a receiver, under s. 25, sub-s. 8 of the 
Judicature Act, 1873. ^tcr service of the notice 
of motion, but before the motion was heard, the 


defendanttmade an affidavit, in^which her address 
was set forth ; — Held, that the principle of 
Anglo-Itnliaii Bank v. Btiries (supra) apjffied, 
and that tl^e plaintiff was entitled to a receiver 
Bryant v. Bull, 48 L. J., Ch. 325 ; 10 Ch. D. 
153 ; 30 L. T. 470 ; 27 V7. R. 246. 

Bo long as the final judgment in an action 
remains imsatisfiqfl, the action is a “ cause or 
matter pending ” within the meaning of s. 24, 
sub-s. 7 of the Judicature Act, 1873," and con- 
sequently, in an action by a creditor ngainst a 
debtor in which the plaintiff has obtained final 
judgment, the court has power, under that sub- 
section, in order to satisfy the judgmervt, to 
grant equitable execution against the defendant 
by appointing a receiver upon motion in that 
action, although the writ may not have been 
indorsed with a claim for a receiver : it being 
unnecessary in such case to bring another action 
for the purpose. Salt v. Oiuwer, .50 L. J., Ch. 629 ; 
le^Ch. D. 544 ; 43 L. T. 682 ; 29 W. R. 553—0. A. 

M., a married woman, by her next friend, 
applied to tax the bill of costs of her solicitor, 
incurred in a suit relating to her separate estate. 
After eihe taxing-master’s certificate had been 
filed, an order was made, on thfj application of 
the solicitor, directing an inquiry of what M.’s 
separate estate consisted at the date of the filing 
of the certificate, capable of being reached by ^ 
the judgment and execution of the court, and 
appointing a i)erson to receive it until the 
amount found due on taxation was paid : — Held, 
that this order was projier, and that it was not 
necessary to take separate proceedings by action 
to enforce the demand against the separate estate. 
Peace and Waller, In re, 24 Ch. D. 405 ; 31 W. R. 
899—0. A. 

A judgment debtor was entitled for his life to 
the income arising from a fund vested in trustees, 
payable half-yearly in February and August. 
Upon application by the judgment creditor in 
November for a garnishee order, it appeared 
that the August instalment had been paid : — 
Held, that the money could not be attached, but 
scnible, that the proper course for the judgment 
creditor to adopt was to apply for the ap] (oint- 
ment of a receiver under the pracliee in Iho 
chancery division. Wehh y. Stento'n, 52 L. J., 

Q. B. 584 ; 11 Q. B. D. 618 : 49 L. T. 482—0. A. 
And see JMcOarry v. White, 16 L. R., Ir. 322; 
Wnteon v. Arundel, Ir. R. 8 E(p 824. 

Evidence of Property.] — Where a pIain-<^ 

fiiff obtained judgment and issued execution, and 
the sheriff returned nulla lion a, the court will 
not appoint a receiver on the ground that since 
the return the defendant lias been found to be 
possessed of a patent the value of whicli did not 
appear from the evidence before the court. 
Smith V. Carter, 52 J. R. 615. 

After Writ of Elegit sued out.]— A judg- 
ment creditor who has sued out clegi t^ap d ^ 
obtained a return from the she;ftii thaAbc debtor 
was entitled to a life estate in ^alty, and 
registered the writ, may file a bill fS^a receiver 
of that estate. Tillett v. Pcarrm.,A'^ L. J., Ch. 

"93 ; 22 W. R. 209. ^ 

A judgment ci-edSor of a raij^'qy coiT^iiany to 
whom the company’s If^jj^^^cluding'^the line) 
lias been delivered under an elegit, is entitled to 
a receiver of the (plls and rtarn'tngs, and is'"not 
accountable *hs a mortgagee in po'^session, if he 
has noC obtained beneficial possession. Kmgsion 
v. Cowhridge Jly,, 41 L. J., Ch. 152. 
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A judgment creditor who has sudl out an 
«elegit, but is unalole to obtain deliveiy by the 
isherSE of the debtor’s lands reason of the 
legal estate being outstanding and th^ existence 
of i)rior incumbrances, is not bound to redeem 
suck prior incumbrances, but may obtain a de- 
cree for the appointment of a receiver and a sale 
in a suit to which the debtor a:^d subsequent in- 
cumbrancers only are parties. WelU v. KHpin^ 
41 L. J., Ch. 184 ; L. R. 18 Eq. 298 ; 22 VV. B. 675. 

A creditor who had recovered judgment in an 
fiction sued out a writ of elegit, to which writ 
the sheriff returned that there were no goods or 
lands the debtor which he could deliver. It 
appearing, however, that the debtor was entitled 
to an equity of redemption of certain land, the 
creditor, without commencing any fresh action 
for the pui’pose, made an application to a judge 
at chambers for the appointment of a receiver : 
— Held, that such application was rightly made 
in the original action, and thart it was unnecef- 
sary to commence a new action for the purpose. 
Smith V. Cowell^ 50 L. J., Q. B. 38 ; 6 Q. B. D. 76 ; 
43 L. T. 628 ; 29 W. B. 227--C. A. 

« 

Title of Hecei'ter.] — A receiver’s title is not 
completed till he has given security. Edwards v. 
Edward, 45 L. J., Oh. 391 j L. B. 2 Ch. D. 291 ; 
^4 L. T. 472 ; 24 W. B. 713. 

Relation Back on Security G-iven.] — The ap- 
pointment of a receiver of the rents of land at 
the instance of a judgment creditor, though con- 
ditional upon the receiver’s giving security, 
operates as an immediate delivery of the land in 
execution. When the security is afterwards 
given the order relates back to the date when it 
was made. Emm^ Ex pao'te^ WatUins^ In rr, 
49 L. J., Bk. 7 ; 13 Ch. D. 252 ; 41 L. T. 565 ; 
28 W. B. 127 — C. A. And see Smart v. Elood^ 

49 L. T. 467. 

Security Dispensed with.] — Whei-e a 

judgment creditor, in an action for equitable 
execution, obtained the appointment of a re- 
ceiver for the purpose of creating a charge upon 
the debtor’s property subject to prior incum- 
brances, but not for the purpose of entering into 
possession or receiving the rents and profits, the 
receiver was not required to give security, the 
plaintiff and the receiver undertaking not to act 
without the leave of the court. Hewett v. 
lUorray, 54 L. J,, Ch. 672 ; 62 L. T. 380. 

Person Prejudiced — Mode of Proceeding.] — 

A pemon who is prejudiced by the conduct of a 
receiver appointed in an action by way of equit- 
able execution, ought not, without leave of the 
court, to commence a fi’esh action to restrain 
the proceedings of the receiver, even though the 
act complained of was beyond the scope of the 
receiver’s author!^, but ought to make an appli- 
cation for such relief as he is entitled to in the 
action wfiiSh the receiver was appointed. 
Searle v. ChoaL 63 L. J., Ch. 606 ; 25 Oh. D, 723 ; 

50 L, T. 470<'^ 32 W. B. 397—0. A. And 
Execution. , ^ 

g. Heii^-iPfc-Law or Devisee. 

Contested Heirship.] — T’Se court of chancery 
has nef^ jurisdiction tc^ appoint a receiver in a 
simple case of contested heirship. ISitclien v, 
BirU, L. B. 10 ifeq. 471 3 23 L. T. 335 3 18 W! B. 
1015. 


Devisee against Heir — Probability of Success.] 

— receiver will not be appointed at th« instance 
of a party clainh’ng as demse^ under a will, the 
validity of which is to be determined by an 
issue, unless the claimant satisfies the court that 
there is a reasonable probability of his siyiGged- 
ing on the issue, and that the property wiLL be 
endangered by being left in the possession of the 
heir-at-law. Clarke v. Dew, 1 Buss. &; M. 103. 

A receiver will not be given against the heir 
pending the issue, except in a strong case, where 
the court feels clear from evidence that there is 
no ground to impeach the wil?, or where the 
heir throws a doubt u|)OE? his '^^n title by 
moving to postpone the trial. 2^ingal {Earl) v. 
Blake, 1 Moll. 158. « 

A receiver appointed at the instance of a party 
claiming as devisee in trust under a will, the 
formal execution of which was admitted by the 
heir-at-law, but the effect controverted on the 
ground that there was no effectual devise so as 
to disinherit him. Tlie trustee of the real estate 
being made a co-plaintiff with the exe<?utors, 
the pleading is proper in form 3 and the suit 
being properly framed, the court will, notwith- 
•standmg doubts as to the person to become 
beneficially entitled, and the effect of the dis- 
positions, and whether the heir-at-law may not 
in the result be entitled, take the possession, 
S. a, 2 Moll, 60. 

Allegation of Dndue Influence.] — Devise for 
life of mansion-house and demesne lands in 
occupation of testator to testator’s wife, who, on 
death of testator, continued in possession 3 the 
heir-at-law disputing the validity of the will on 
the ground of undue influence, and on an oissue 
directed having got a verdict 3 by private 
arrangement with the trustees of a prior legal 
estate evicting the devisee and getting the 
possession, a receiver at the instance of the 
devisee, refused 3 whether the trustees might be 
compelled to give security for the rents, qusere. 
Lloyd V. Trimleston {Lord), 2 Moll. 81. 

lands in Possession of Heir-at-law.] — 

receiver will not be appointed over lands in 
possession of heir-at-law, unless he admits the 
will, or it is proved against him. Dokhin v. 
Adams, 8 Ir. Eq. E. 167. 

Heir-at-law against Devisee.] — Beceiver not 
appointed on behalf of heir-at-law as against a 
devisee unless there are stregag circumstances. 
The heir must try the question at law. Knight 
V, Dwplessis, 2 Ves. 360. * 

Allegation of Forgery. ] — Where a bill was 

filed by an heir-at-law against devisees, alleging 
that the will was forged, and praying that it 
might be set aside, that the devisees might be 
directed to convey the estate to himf and that, if 
necessary, an issue devisavit vel non might be 
directed, the court, on motion by the plaintiff 
for an issue, or that he might be at liberty to 
proceed by ejectment, and for a receiver, made 
the order for an issue, but directed the motion 
f(?r a receiver to stand over, till the hearing. 
Bonsor v. Bradshaw, 4 Jur. (N.s.) 1011 3 6 W. B. 
427. 

Pending Bill by Heir-at-law against Devisee.] 
— Semble, where a bill is fikd by an heir-at-law 
against a devisee, to try the validity of a will of 
real estate, the court under special circumstances 
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t I ' 

will appoint a receiver of the real estate. 
Middletoy^ v. Shsrhu fnc^ 4 Y. & Coll. 35S. r' 

No Perso:^al Estate.] — \\ here it appears by 
the answer that the real estate must be respon- 
sible (as that there is no personal estate to be 
first applied to debts), a receiver will be granted 
in the first instance. Will/ a ms v. Macnamara^ 

8 Yes. 71. " 

Validity of Will in Question.] — Semble, under 
special circu in stances tlie court will appoint a 
receiver of the r(;ial estate where the validity of 
a will is in -auestion^and an issue devisavit vei 
non IS granfed^ MidUlcton v. Slierhurne^ 4 
Y. & Coll. 358. 

« r 

Issue Devisavit Vel Non.] — After a verdict 
upon an issue devisavit vel non, the court 
appointed a receiver against the party to whom 
possession of estates had been given by the 
trustees of the lefjal estate under an order of this 
court, though an order nisi had been obtained for 
a new'^trial. Bainlyujga v. Babibngge^ 20 L. J., 
Ch. 139. 

In. Infant. 

Before Bill Filed.] — The court will not appoint 
a receiver of an infant’s estate where there is no 
bill filed. Anon.^ 1 Atk. 489, 578. 

In Ireland.] — The Lord Chancellor of Ireland 
has power under the stat. 4 & 5 Will. 4, c. 78, 
s. 7, to appoint a receiver over the estate of a 
minor upon petition, and without the filing of a 
bill for that purpose. Gooda, hi re^ 1 Ir. Ch. B. 
356. 

On Petition Without Suit.] — A receiver of tlie 
rent of real estates descended on an infant 
appointed on petition, without suit, heeming, 
hi re^ Gascoy7w, In re, 20 L. J., Ch. 650. 

Immediately on Bill Filed.] — Receiver ap- 
pointed of infant’s estate immediately on filing 
hill. Pitcher v. helliev^ Dick. 680. 

lands of Infant Defendant,] — ^Tlie court, upon 
the application of the plaintifi, appointed a 
receiver over the lands of a minor defendant, 
before his appearance or answer, upon an 
affidavit that the rents could not be enforced 
from the under-tenants of the minor (who was 
not a ward in chancery), and that his interest 
w^as m danger of b^ing evicted, the head landlord?, 
having served ejectments for the non-pa^unenl of 
the head-rent.'" Wliitelaio v. Sandys, 12 Tr. Eq. 
R. 393. 

After Appointment of Testamentary Guardian.] 
— The appointment of a testamentary guardian 
of an infant by his father, does not, under the 
stat. 12 Car.-S, c. 24, constitute any objection to 
the appointment of a receiver of the estate of the 
fant. Gardner v. Blcuie, 1 Hare, 381. 

One of two Trustees for Infant Declining to 
Act.] — Where one of two trustees of real estate 
declines to act, the court will appoint a receiver 
on behalf of infant cestuis que trustent, but 
wath liberty to either of the trustees to oJTer 
himself. Bait v. Jenkuis, 1 Y. (fc Coll. C. C. 
492. 

Keeping Down Inf-rest on Mortgage.] — Court 
will not order receiver of infant’s estate to 


keep doifn interest of mortgage debt, unless 
master refjorts it due. Anun.* 6 Madd. 9. 

• 

Infant Tenants in Common — One coming of 
Age.] — A* receiver appointed for the benefit of 
two infant tenants in common, not discharged 
on one coming of age. Smith v. Lyster, 4 Beav.. 
227 ; 10 L. J., Ch. 344. 

• 

Sale of Real Estate for Payment of Debts.] — 

Bill for sale of real estate for payment of debts. 
The heir-at-law being an infant, the parol 
demurred. The court will appoint a receiver, as, 
in other cases. Sweet v. Partridge, 1 Cox, 433 
Dick. 696. And see Leg v. Ikirnhull, 2 P.*Wms. 
409. 

i. Inspectorship Deed. 

Court of Bankruptcy no Jurisdiction.] — A 

bill having been filed by inspectors under a deed 
of inspectorship against the debtor, charging him 
with obstructing them in their duties as in- 
spectors and with collecting assets and applying; 
them to his own purposes, the plaintiffs moved 
for an injunction and the appointment of a 
4 ’ecefver : — Held, that as the court ofJiankiTiptcy 
had, apparently, no jurisdicti'^n to appoint a 
receiver, the court of chancery coulcL do so. 
Biches v. Oiveii, 16 W. R. 9(53. Affirmed L. R. S 
Ch. 820 ; 16 W. R, 1072. 

j. Litigration Pending:. 

Disputed Title — Recovery of Leaseholds.] — 
The court has power, under the Judicature Act,. 
1873, s. 26, to appoint a receiver where the title 
to the property is disputed. B2in7i v, Perrier 
(L. R. 3 Oh. 719) and Talhot v. Ilogye Scott (4 
K. & J. 139) are no longer law. Berry v. Keen, 
51 L. J., Ch. 912 — C. A. And see Gwathm v. 
Bird^ 52 L. J., Q. B. 263, col. 39. 

Ejectment Action — Jurisdiction.] — 

Under s. 25, sub-s. 8, of the Judicature Act,. 
1873, the court has jurisdiction to appoint a 
receiver wherever it shall appear just or con- 
venient so to do, and consequently in an eject- 
ment action where the title to real property is in 
dispute. Poxtvell v. Van Grutten, 66 L. J., Ch. 
53 ; [1897] 1 Ch. 64 ; 75 L. T. 368~C. A. 

Defendant in Possession— Judicial Discre- 
tion.] — It is not a proper case for the exercise of 
this ]udicial discretion where the defendant in •n 
action for ejectment in the admitted heir-at-law 
of the last owner, and has as such taken posses- 
sion of the property in dispute, and there 
appears to be a question to be decided between 
tiie parties, and the pi'oporty is safe, and tiiere 
IS no evidence of waste ; and the mere fact that 
such defendant is iniiiccunious is not a ground 
for the appointment of a receiver, Ih. 

Form of Order.]— Pflr Kbkewich, J.— An 

order appointing a receiver in a (!hb'b of dTsjniteT? 
title to the real estate shoula be rnude subject to 
the rights of any incumbrancer, 

Actual Pendency of Litigatio'Si.] — When the 
result of a suit ii#lhc probate court ^ set asule 
a will had been, m effedy^t^ ffut yio property 
comprised therein in ^IfCna position that no per- 
son had a legal right to deal w^li it, and by gat ion 
was impciidmg *ii thesanfo court, as to who ought 
to ]*c the legal personal reproseu^alive of the tes- 
tator, a caveat having also been entered : — Held, 
• 
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that although there was no litigatiof^ actually 
pending, yet, under the circumstances, |the court 
had jurisdiction to make an order for the ap- 
pointment of a receiver. Grimstoii v. Ttnims^ 22 
L. T. 292 ; 18 W. K 72i. * 

The appointment of a receiver in such a suit 
is a matter entirely within the discretion of the 
court. Qrimston v. 18 W. E. 781. 

Probate Suit — Caveat by ^eir.] — The de- 
fendant as heir-at-law of a testator entered a 
caveat against the grant of probate of the will, 
and also forcibly took possession of part of the 
testator’s real estate. No further proceedings 
were |^aken in the probate court beyond entering 
the caveat. Upon a motion by the executor of 
the will for a receiver of all the real and personal 
estate : — Held, that the court had jurisdiction to 
appoint a receiver of the real estate (except that 
part in the possession of the defendant) as well 
as of the personal estate. Parkin v. 

42 L. J.,Ch. 470 ; L. R. 16 Eq. 34 ; 28 L. T. 35?; 
21 W. E. 538. 

To keep Business going — Receiver and 
Manager.] — In a suit by a purchaser of a coal^nine 
to rescind tb^ contract on the ground of fraudulent - 
misrepresentatioilfe, it being essential that the mine 
should Ije kept in a going state, the court, upon 
the application of the purchaser, who was in 
•possession of the colliery, appointed a receiver 
and manager until the hearing. Gihhs v. Pavid^ 
44 L. J., Ch. 770 ; L. E. 20 Eq. 373 ; 33 L, T. 
298 ; 23 W. E. 786. 

The existence of disputes between different 
members of the governing body of a company 
which prevents its affairs being carried on pro- 
perly, is a ground for the intervention of the 
court by injunction and receiver to protect the 
property of the company, but the interference 
of the court will be continued only until a 
governing body is duly appointed. Trade 
Auxiliary Co. v. Yiekers, L. E. 16 Eq. 298 ; 21 
W. E. 836. 

Probate Action, Pending.] — See Will. 
k. liTiiiacy. 

See Rules in Lunacy, 1892, and Winkle, re, 
63 L. J., Ch 641 ; [1894] 2 Ch. 519 ; 70 L. T. 
710 ; 42 W. R. 613. Also f.TOACY. 

1. Mortgrage. 

See col. 27 and Mortgage. 

* m. Partnejrship. 

At Instance of Defendant.] — A. receiver may 
be appointed in a partnership suit at the instance 
of the defendant. Sargant v. Read, 46 L. J., Ch. 
206 ; 1 Ch. D. 600. 

Dissolution not Claimed.] — In an action 
between partners, the writ filed in which claimed 
— (1) an injunction to restrain the defendant 
from drawing out of the partnership funds more 
^-han the amauiit stipulated in the articles by way 
of subsistence mon(^ ; (2) a receiver ; and (3) 
an account ; did not claim a dissolution of 
partnership : — Held, on an interim motion for a 
receiver, that tSe court could appoint a receiver, 
not being ^Iso a manager o4 the partnemhip 
business, althoughn ^ssolution was not claimed. 
Medwin v. Pitoliam, 47 L.'^. 250. 

Wh^e tenants ^ common of a mine have been 
working it in pai’tne?ship, or •vvhere^the mine 
itself is the parfeuership property, the courttwill 
not appoint a receiver or manager at the instance 


* 

of one of the ‘partners, in a suit which does not 
s^k to dissolve the paijtnershi]). Roberts v. 
Mherliardt, 1 I^ay, 148 ;^23 L. J., Cli. 201 ; 2 
W. E. 125. • 

Nor even in a suit to dissolve the partner- 
ship will the court appoint a receiver on-, an 
interlocutory application, merely upon evidence 
that the partners do not co-operate m the 
management of the business : but to*sustain such 
an application it must be shown that one 
partner has interfered so as to prevent the 
business being carried on. 11). 

See PARTifEESHip — E states 

I* •* il* 

n. Partition Action. 

In a partition action ^here one of the co- 
owners is in occupation, though not in exclusive 
occupation, of the property, the court has juris- 
diction under the Judicature Act, 1873, s. 25 (8), 
to appoint a receiver until the hearing. Porter 
V. Lojges, 7 Ch. D. 358 ; 37 L. T. 824. 

o. Probate Actions, In. 

See Will. 

p . Property out of Jurisdiction. 

Personal Property in Foreign Country.] — A 

receiver will be appointed to collect personal 
estate in a foreign country, and not only to get 
in rents, but also to sell the real estates in such 
foreign country, and receive the produce thereof 
when sold. Hinton v, GalVi, 24 L. J., Ch. 121 ; 

2 Eq. E. 479. 

Irish Estates — Suit in England.] — As to the 
mode of giving effect over Irish estates to the 
appointment of a receiver in a suit in England, 
and generally to the proceedings in that suit. 
TToulditeh v. Wallace, 6 Cl. & F. 629. 

A court of equity in England will appoint a 
receiver over estates in Ireland ; and although 
the court has no power of sending its officers to 
Ireland, to enforce its orders and decrees, yet if 
they be resisted by a party to the cause such 
party will be guilty of contempt. Langford v. 
Langford, 5 L. J., Ch. 60. 

Estate in India — Receiver in England acting 
by Agent.] — Appointment of a receiver of an 
estate in India ; the receiver to he in England, 
acting by an agent. v. Lindsay, 15 Ves. 91. 

Remitting to England — Inquiry.] — ^A 

receiver had been appointed of the testator’s 
estate, part of which was in I^idia ; and, it 
having become necessary to have it remitted : — 
Held, that t?ie proper course was to refer it to 
the master, to inquire what would he the most 
advantageous course for receiving and remitting 
it to England. Keys v. Keys, 1 Beav, 425. 

West India Estate.] — Plaintiff, wititled to a 
legacy, charged on a West India estate, subject 
to prior debts and legacies remaining unpaid, 
not entitled to have a receiver appointed over ^ 
the estate. Faulkner v. Daniel. 3 Hare, 204, n. 

Circumstances under which motion for appomt- 
ifient of a receiver and consignee refused. 8. C., 
10 L. J., Ch. 33. 

Italy — Real Estates in.]— In a creditor’s suit 
a receiver was appointed of the rents of real 
estates situate in Italy and elsewhere, and of the 
produce of the sale of suelwreal estates. Hinton 
V. Gain, 24 L. J., Ch. 121; 2 Eq. E. 479. 

2—2 
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CL* Railways, in Case of. 

See ISailway. 
ikates. 

i’uture.] — A court of equity will not appoint a 
receive!' of rates which are to be assessed by 
commissioners, and collected at a futuie period. 
Di^ewry v. Barnes, 3 Buss. 91 ; 5 L, J. (o.s.) 
Oh. 47. 

Borrowing on — Right of Creditor to Receiver.] 

— A corporation was authorised by act of parlia- 
tnent to raise money for local improvements upon 
the securit/'pf the borc^igh rates. The act con« 
tained a iirovisicfa that the corporation should in 
every year pay off at l^ast lOOZ. of the principal 
of the borrowed money together with the interest 
due thereon, and that the creditors to be paid off 
should be determined by ballot : — Held, that the 
creditors were entitled to be repaid their principal 
only in the way mentioned by the act, and that 
a creditor who was unpaid could not by giving 
noticerto the corporation to repay his principal 
entitle himself to have a receiver of the rates 
ajipointed by the court. Brest on v. Great Yar- 
nnoiitli Gorporatwn, 41 L. J., Ch. 760; L. E, 7 
Ch. 656 ; 27 L, T. 87 ; 20 W. E. 875. 

In Action for Specific Performance of Agree- 
ment. ] — In an action to enforce specific perform- 
ance of a parol agreement to execute a bill of sale 
of personal chattels, upon an ex parte motion 
before appearance of the defendant, there being 
evidence of immediate danger of the chattels in 
question being disposed of, an order was made 
appointing the plaintiff (without security) 
interim receiver for fourteen days, or until a 
receiver should be appointed under a reference to 
chambers for that purpose which the vfcG- 
chancellor had directed. The plaintiff undertook 
to deal with the property only under the direc- 
tion of the court, and to abide by any order 
which the court might make as to damages or 
.otherwise. Taylor v. Ecltersley, 46 L. J., Ch. 
527 ; 2 Ch. D. 302 ; 34 L. T. 637 ; 24 W. E. 450 
A. 

In an action for the specific performance of an 
agreement to accept a lease of a farm, in which 
judgment had been given for the defendant, the 
plaintiff having appealed, the court of appeal 
(no previous application having been made to 
the divisional court or a judge) appointed the 
plaintiff receiver and manager of the farm with- 
out security, on his undertaking to abide by any 
order which the cotirt might make in the matter. 
Hyde V. Waivlen, 1 Ex. D. 309 ; 25 W. E. 65 — 
0. A. e 

s. Recovery of Land. 

In an action for recovery of land brought by a 
landlord against his tenant under a proviso for 
re-entry for ^breach of covenant in a lease, a 
O'eceiver of the rents and profits of the land 
pending the trial of the action, may be appointed, 
on the plaintiff’s application. Gxootldn v. Bird, 
^^52 L. J., Q, B. 263. And see col. 36. 


Motion Xby tenant in common for a receiver 
against hl,s co-tenant in possession refused ; if 
not amounting tp a case of exclusion. Mil^anh 
V. Bereft, 2 Mer. 405. 

The couit refused, on the application of one of 
several equitable tenants in common, to appoint 
a receiver over the whole estate, against anequit- 
a])le tenant in common in j^ossession, there being 
no exclusion, buC limited the appointment of 
receiver to the .share of the plaintiffs only. 
Sundford v. Ballard, 30 Beav, 109. 

A receiver of a moiety of an estate claimed by 
the plaintiff as tenant in common with the 
defendant who was in possession of the whole, 
granted under the circumstances. Hargrhce v. 
Hargrare, 9 Beav. 549 ; 15 L. J., Ch. 280. 

Security — In default Receiver.] — Tenant in 
common in possession ordered to give security 
for payment of the proportion of rents to his co- 
tenant ; otherwise a receiver. Street And erton, 
4 Bro. 0. G. 414. 

Equitable Title.] — In appointing a receiver, 
the court will not proceed further upon the 
^equiCable right of a tenant in common, than it 
' 'would upon his legal right, vlinowles v. Clay- 
ton, 2 L. J. (o.s.) Ch, 181. ^ 

On a bill by one of several equitable ‘'tenants 
in common against his co-tenants, the court, at'' 
the hearing of the cause, and upon evidence of 
exclusion, appointed a receiver over the whole 
estate. Sand ford v, Ballard, 33 Beav. 401 ; 33 
L. J., Ch. 450 ; 10 Jur. (N.S.) 251, 

Infant Tenants in Common — Receiver — 
Majority of one Tenant.] — A receiver appointed 
for the benefit of two infant tenants in common, 
not discharged cm one coming of age. Smith v. 
Lyster, 4 Beav. 227 ; 10 L. J., Ch. 344. 

Partnership at Will Dissolved.] — ^Where a 
partnership at will had been dissolved by one 
partner by notice, the court restrained that part- 
ner from excluding the other partner from the 
partnership premises pending the winding up of 
the concern, and from taking any advantage of 
his position with respect to the joint clients of 
the firm. Where two persons are owners or 
tenants in common of a mine, and have agreed to 
work it together, the tourt will not, on a bill not 
asking for dissolution of the partnership, and in 
a case where one of the tenants in common has 
not taken any active steps to obstruct the olhf^r, 
grant a manager and receiver of the mine. 
Boherls v. Jikcrliardt, 1 Kay, 1 18 ; 23 L. J., Cli, 
201 ; 2 W. E. 125. 

Disputes — Appointment of Joint Receiver.] — 

Where there was a dispute between tenants in 
common of real estate in reference to the receipts 
of rents, the court appointed one of the disputants 
who had an estate for life of one- fifth of the 
property, and another peison nominated by the 
other parties, joint receivers of tfe cwholc e 3 ta.to^ 
Bamsden v. Fairthrog), 1 N.Ql. 389. 

And see Estate. 


t. Tenants in Common. Mortgage of Undivided Shar§,] — A receiver 

may be a])pointeC over the whole oSr^a jiroperty 
i at the instance of a mortgajj^eH'f’undfvidcd share, 
I Sumsnon v. CrntmaU, W. E, 399. 

Action /or P^rtition-iJudicature Act]— In 
shown, Spratt Y.m^Ahearno, 1 Jones, 60. | an action for partition,'whcrconc'bftlic co-owners 
Tyson v. iairclongli, 2 Sim, & S. 144. • i is in occupation, though not in exclusive occupa- 


Ezclusion of one Tenant in Common by 
another.] — receiver will not be granted on a i 
bill of partition filed by one tenant in common 
against another, unless a case of exclusion is I 
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tlon, of the prope?ty, the court has jurisdiction > 
und#r the Judicature Act, 1873, s. 23, sub-s. S, to | 
appoint a receiver until the hearing. Porter v. 
Popes, 7 Ch. D. 358 ; 37 L. T. 821. ’ 

In a suit for partition of a leasehold estate, 
a receiver of the rents of the whole estate 
granted, under the circumstances. Tyson v. 
Fairclouyli (2 Sim. & S. 112*; 25 E. E. 175), 
remarked upon. Searle v. Sinccles, 3 W. B. 437. 

Mining Concern.] — Eeceivcr appointed of 
mines in which several persons were interested, 
the concern, from the nature of the subject, 
being* a species of trade, and not a mere tenancy 
in common in land. Jefferys v. Smith, 1 Jac. ^ 
Walk. 298 ; 21 E. B. 175 ; Prei^e v. Hiherniaii, 
Mining Co,, 2 Hog. 30. 

When part owners of a mine cannot agree on 
a plan for working it harmoniously, the court 
will interfere to appoint a manager and receiver, 
and wiE do so, if the circumstances seem to 
reader such a course advisable, when a sale has 
been directed. Lees v. Jones, 3 Jur. (N.S.) 954. 

Mortgage of,] — A mortgage of turnpike 
tolls and toll-houses which are leased and are 
^ subject also to other mortgages, may apply to 
have a receiver appointed, instead of taking 
steps to obtain possession at law. Crewe 
(Xard) v. Edlesion, 1 De G. & J. 93 ; 3 Jur. 
(if.S.) 1061. 

No Express Power in Act to Appoint Re- 
ceiver.] — Where an act of parliament authorises 
a corporation to mortgage its tolls, the court 
has jurisdiction to appoint a receiver of 
them, though no such express power is given by 
the Act. But the receiver over such property 
ought not to have committed to him any powers 
of management which ought pioperly to be exer- 
cised by the corporation itself. Le Win^ton v. 
Breeo7i Corporation, 26 Beav. 533 ; 28 L. J., 
Ch. 698. 

Canal Company, by — Refusal to Repay 
Principal.] — A canal company, under the 
authority of various acts of parliament, raised 
money on mortgage of the undertaking. The 
instrument of mortgage assigned the navigation 
and the rates and tolls to the lender, his 
^ecutors, administrators, and assigns, to hold 
till principal and intere^ were paid and satis- - 
fied ; and the acts provided that all the 
mortgages should be satisfied pari passu. A 
mortgagee gave the company six months’ notice 
requiring to be paid off, and the company refused 
to do so : — Held, that he was entitled to have a 
receiver of the rates and tolls appointed by the 
court. Hophhyis v. Worcester and Birmingham 
Canal Bacigatiun Co., 37 L. J., Ch. 729 ; L. B. 6 
Eq. 437. 

« . • • 

Interest Sol Arrear.] — Where several 

mortgages wZtq made, under the authority of an 
act of parliament, of a canal navigation and 
undertaking, %na the works, lands, heredita- 
ments, an4 capital subscripti«i calls, debts, sums 
of money, ^ropftSly^state, and effects belonging, 
due, or owing, or therelifter tu belong, or be 
due, ai' owing tj^ereto, and all tolls, rates, and 
duties arising by virfue of the«acts ijnder which 
the company ifras formed, the mortgagees-%being 
equally entitled, one with the other, to their 
proportions of the tolls and premises, the court, 


a4 the suit of one of the mortgagees, whose interest 
had been a lc#ig time ,, unpaid, appointed a 
receiver of the tolls, rates, aifd duties, and of the 
estate of the company. Pripp v. Chard Bg., 11 
Hare, 241 ; 1 Eq. E. 603 ; 22 L, J., Ch. 1084 ; 

17 Jur. 887 ; 1 W. B. 477. 

Judgment Creditor — leave to Lety subject to 
Mortgage.] — A canal company was incorporated 
by a special act of parliament, which author- 
ised them to purchase lands for the purposes 
of the act, and for no other purpose, and cm« 
powered them to levy rates,^ tolls, dues, and 

to borrow money on mortga:ge tliereof, and 
contained a provision that all persons whatso- 
ever might navigate upon the canal upon pay- 
ment of the rates and dues thereby authorised to 
be taken. The company made several mortgages 
of the rates, tolls, and dues under the act. 
One of the mortgagees, on behalf of himself and 
all others, obtained the appointment of a 
receiver of the company’s rates, toEs, anj. dues, 
who was ordered to pay thereout the expenses of 
carrying on the company’s business, and then 
the interest on the said mortgages, and to pay 
tlie balance into court in the cause. A judg- 
ment creditor of the company presented a 
petition in the cause before the hearing, praying 
that he might be at liberty to sue out and 
execute a fi. fa. and elegit against the goods 
and lands respectively of the company: — Held, 
that he might execute a fi. fa., but that all he 
could take under the elegit would be such right 
in the lands as the company had, namely, subject 
to the mortgages and to the right of user of the 
canal by the public, and subject also to the 
powers of management of the company. Potts v. 
l^anoich and B irmhigham Canal Co., 1 Kay, 142. 

Ultra Vires Lease of Tolls.] — The commis- 
sioners of a canal make an agreement for letting 
tolls not warranted by the act under which 
they derive their authority, and prejudicial ta 
an interest expressly reserved by the act to the 
public. This agreement is acquiesced in for 
forty-seven years without complaint on the part 
of any of the shareholders, and during that 
period the lessee remains in undisturbed posses- 
sion of the tolls ; the court will not, at the suit 
of the shareholders, disturb his possession by the 
appointment of a receiver. Gray v. Chaphn, 2 
Buss, 126 ; 3 L. J. (o.s.) Ch. 47 ; 26 B. B. 22. 

Bock Company — ReceiVfer-manager.] — An 
order made in a mortgagee’s ^it, appointing 
the chairn^an of the trustees of the Birken- 
head docks receiver of the rates, tolls, and 
property, with powers to defray the expenses of 
carrying on the undertaking, following the form 
in Potts V. Warmiclt and Birmhujliam Boch Co. 
(Kay, 142), supported ; and a juct|fment creditor 
of the trustees restrained from proceeding against 
the rates and toEs due to the trubtees by attach- 
ment and execution under the Common Law 
Procedure Act, 1854, ss. 60 to 67. Ames v*?" 
Bivlienliead Boch Co., 1 Jur. (N.S.) 529 ; 3 W. B. 
.381. 

V. 'Vendor and Purchaser. 

Bill to Set aside Purchase.] — On a bill to set 
aside a purchase, the answer of the defendants, 
the devisees of the purchasers, admitting great 
inadequacy of price, an^^stating th ir ignorance 
as to other circumstances of fraud alleged ; a 
receiver appointed. Stdwell v, Williams, 
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Jac. 280. ^ S. C,, noir^. Stltioell v. Williams, ^ 
Madd, 49 ; 23 R. 

Keeping Mine G-oing.] — In a suit by a pur- 
chaster of a coal mine to rescind the contract on 
the grcmud of fraudulent misrepresentations, it 
being essential that the mine should be kept in 
a going state, the court, upon the application of 
the purchaser, who was m possession of the col- 
liery, appointed a receiver and manager until 
the hearing. Gibbs v. David, 44 L. J., Ch. 770 ; 
L. R. 20 Eli. 373^ 33 L. T. 298 ; 23 W. U. 786. 

PurchaseiT^Hking Assignment of Term prior to 
Judgment.] — A 7mrchasei’, without notice of a 
prior judgment, took ai?' the time of the purchase 
au assignment to a trustee for himself of an out- 
standing mortgage, prior to the judgment upon 
the petition of the judgment creditor, under the 
5 & 6 Will. 4, s, 56 ; the court refused to appoint 
a receiver. Cliavnum v. Dunbar, Fi. & A. 86 ; 

3 Ir. Eq., E. 202." 

Purchaser with Notice of Judgment.] — M 
toeing entitled to the equity of redemption incer- 
ftaiu estates confessed a judgment. Afterwards 
he and the mortgagee, by his direction, conveyed 
the estate to a purchaser who had notice of the 
judgment The court would not, at the instance 
• of the judgment creditor, appoint a receiver 
over the estates in the liands of the purchaser. 
Darrrtt v. Mevricli, 2 Jones, 193. 

Costs of Discharged Purchaser.] — If a pur- 
chaser has been discharged on a report that a 
good title could not be made out, and there is no 
iund in court to pay his interest and costs ; a 
receivin' will be appointed over the lands, with 
directions to apply the rents in discharge of Irfe 
interest and costs. Hill v. lurioan, 1 Hog. 176. 

Suit for Specific Performance — Purchaser’s 
Receiver.] — Where a receiver is appointed in a 
suit for specific performance, if the purchaser is 
compelled to take the title, the receiver is to be 
considered as his receiver. Doelini v. Wood, 
Turn. & Euss. 332, 345. 

Pending Reference as to Title,] — Receiver ap- 
pointed on the motion of the vendor pending a 
reference of title. Doeluii v. ]Vood, 2 Jac. & 
Walk. 236 ; 22 E. E. 109. 

Receiver after Answer of Purchaser.] — Re- 
ceiver appointed after answer of purchaser under 
'Circumstances. Ha^l v. Jenhinson, 2 Yes. & B. 
125 ; 13 E. E. 3^6. 

Purchaser refusing to Pay Eqnii^hle Rent- 
'/sharge.] — If a purchaser of the legal estate in 
lands, subject to an equitable rent-charge, refuse 
to pay the rent-charge, a receiver will be ap- 
pointed, Diatohavd v. Fleetwood, 1 Mer. 64. 

Unpaid Vendor of Company in Voluntary 
Liquidation.] — On the application of an unpaid 
vendor of the property of a company in voluntary 
liquidation, and unable from insolvency to carry 
on its works, the vendor was appointed receiver 
without security or salary. Doyle v. Dettwsr 
LldRtwit Colliery Co., 46 L. J., Ch. 748 ; 2 Ch. D. 
726 ; 34 L. T. 844. 

And see Vendor and Porch aser. 

w. In o^er Cases. 

Discretion — Whole Circumstances.] — The 
granting of a receiver is a matter of discretion, 


to be governed by a view of Tbc whole circum- 
stances of the case, one of such circumsta7ices 
being the probability of the plaintiff being ulti- 
mately entitled to a decree. Thus a receiver 
was refused in a case u'hore important point.s 
arose upon the construction of deeds, that con- 
struction being atteiuled with considerable doubt 
and difficulty. 6tvni v. Homan ^ 3 Mac. k G-. 
378 ; 20 L. J., Ch. 314 ; 15 Jur. 339. Ee versing 
on this point 13 Beav. 196. 

Qusere, whether the court will interfere, by 
tlie appointment of a receiver, with the legal 
possession of property, at the instance of a 
general creditor who has no specific claim 
against the property : and further, whether the 
circunisiaiiccs of the defoudant being a married 
woman, and having separate property, can 
make any difference in the consideration of the 
case. S. a, 4 H. L. Cas. 997 ; 17 Jur. 861. 

creditor of a partnership, consisting of two 
persons, had received from one of them joint and 
several promissory notes, accepted by himself 
and a third [larty, a married woman, having a 
sepai¥:ite estate. The partnership was afterwards 
ollssolved by deeds, by vh'tue of j^vhiclrthc second 
partner, on giving up certain title-deeds, was 
altogether exonerated from liability to thC credi- 
tor, who, however, expressly reserved his rights 
on all notes and otlier securities he held in his 
hands at the time of the exccuiion of these 
ileeds. These transactions were wholly unknown 
to the third party, wlio was the surety on the 
notes. There were various circumstances which 
might have awakened the suspicion of the cre- 
ditor, and he had not taken any steps to inform 
the surety, as tlie notes became due, that she liad 
become or continued liable upon them. In a 
bill for an account and a receiver, filed by the 
creditor, the surety put in an answer detailing 
these circumstances, and alleging fraud : — Held, 
aftirming the decree of the lord chancellor (who 
had reversed an order of the master of the rolls), 
that this was not a case in which the court would 
interfere by appointing a receiver, Ih. 

Bankruptcy.] — A commission of bankrujj can- 
not supersede a decree for a receiver, wliich is 
Lhscretionary in the court and as useful a power 
as any that belongs to it. and it is provisional 
only, not affecting the rights of the parlies. 
tSli/jj V. Harioood, 3 Atk. 664. 

Trust Property,— Assignees to Account.] 

— Where assignees have possessed themselves of 
effects which belonged to bankrupts as executors 
only, the court, upon an apj)lication of testator’s 
creditors, will, for securing his effects, apj)oint a 
receiver, to whom the assignees shall account for 
so much as they have got in of the testator’s 
estate. Fills, Mv y^arte, 1 Atk. 101. 

Evidence of Debts.] — A plaintiff hawng been 
appointed the assignee of an insS’lfent a con- 
siderable time after the in.sofvency, is not suffi- 
cient proof of there being debts ro justify the 
court in granting a receiver ov<^;r the insolvent’s 
property upon bill, and answer wfien it i.s sworn 
by the answer, tll^t the plaintiff a^l all the 
creditors have been paid. FofJ^^ty tp. Durhe, 1 
Con. k L. 665 ; 2 Dr. £ War. o80. ' 

tf' ^ 

Creditor ’c Deed*^ Subsequent Elegit Creditor,] 
— A (debtor vests all his estates ^n trustees for 
payment of debts, reserving to himself an an- 
nuity for his'ownlife : — Held, that a subsequent 
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elegit creditor, who had extended a raotety of the 
anDfjiity, is entitled to have a receiver*ai3poiT)ted 
•over the moiety, or a competent part of it. 
JPlaslwt V. Dillon (Xe?YZ), 1 Hog. 324.'* 

Breach of Trust hy Trustees of Benefit Society.] 

— In a suit by persons interested in the funds of 
u benefit society against the trustees, claiming a 
lien on the funds, and charging the defendants 
with breach of duty, the plaiutitfs moved for an 
injunction and a receiver. The motion was re- 
lEused by vice-chancellor Kmdersley, but on 
appeal the application was granted by the lords 
■justKjes, who held, that it was no objection to 
the motion that the bill was multifarious or defi- 
•cient for want of parties, the funds being really 
in danger. JEvans v, Coventry, 3 Drew. 75. And 
•on appeal 3 Eq. K. 5-15 ; 3 W. II. 149, 

Married Woman Executrix— Husband of ITn- 
“sound Mind.] — The court vviU not restrain^ a 
married woman whose husband is of unsound 
mind from taking out probate of a will of which 
•she is named an executrix. Semble, the court 
will restrain her, if she does prove, from inter- 
meddling ^ith #lier testator’s estate, YetU vf 
Falmei, 2 E. 255 ; 8 L. T. 528 ; 11 W. E. 765. 

Powers of sale over real estate, and of re- 
ceiving the rents in the meantime, Vv^ere, under a 
will, vested m a married woman, her husband 
being of unsound mind, as a trustee Held, that 
u receiver ought to be appointed. 1 h. 

To get in Insurance Moneys,] — Demurrer to a 
bill by principal against agent, stating the pen- 
dency of the suit for an account between the 
same parties before a foreign tribunal : and pray- 
ing an injunction to restrain proceedings at law 
by the agent against underwriters, with whom 
the agent had insured on behalf of the principal ; 
the appointment of a receiver to get in the in- 
surance money, and for all necessary accounts 
and inquiries. Demurrer overruled. Trans- 
atlantLG Co, v. Pit'tro?ii, 1 Johns. 604; 6 Jur. 
<N.S.) 532. 

Custodee— Prior Judgment Creditor.] — A re- 
ceiver will be put over the possession of a custodee 
at the suit of a prior judgment creditor. Seymour 
V. Montgomery f 1 Hog. 329. 

Of Annuity — Doubtful Character of Eecipient.] 
-;|-A. had acted in some manner as the agent of 
both parties in negotiating a loan, by way of, 
annuity, secured upon a rent-charge for the life 
•of the grantor, and afterw^ards in paying the 
annuity and keeping up a policy of insurance. 
A. received from the grantor a sum of money for 
the re-purchase of the annuity, and persuaded 
the grantee to execute a re-assignment without 
'.signing any receipt for the consideration-money, 
which re-assignment was to be kept by A. until 
it should he paid ; A, falsely representing that 
• the grantor wished to delay the payment for 
some time ; and Without the grantor’s know- 
ledge the annuity was paid regularly to the 
iinuaitant by A.,^intil lie died insolvent ; — Held, 
that the question in what character A. received 
the money for re-purchasing the annuity was 
;sufficientl)^cloii^iil to warrant the appointment 
•of a receiver upon motion.'*F(awi?fi/c'wry.-E^^rym re, 
2 Juirl76. ^ ^ 

^ fft 

Sale of West Indian Estate — Proceeds Con- 
signments.] — In a suit for the specific perform- 
.ance of a contract for the sale an estate in 


the West Indies, hgainsfc a purchaser who resided 
tSere, and had got into possession without 
pajuiig the purch.tse-moiiey? and to which the 
consignees of the estate were also defendants, 
an application for a receiver of the proceeds of 
the consignments was refused, the psincipal 
defendant, the purchaser, having never been 
served with a subpoena. StrattoiuY, Davidson, 

1 Euss. & M. 484. 

Of Separate Property — Application by Married 
Woman.] — An application by a married woman 
for a receiver of her separal^ estate granted 
without a reference, n(^w?thstan(ii1ig a strong 
affidavit of unfitness of the person nominated. 
Djgot v. Bagot, 2 Jui\ 1^63. 

Adult Plaintiff's Own Estate.] — An adult 
plaintifi cannot obtain an order for the appoint- 
ment of a receiver over his own estate. B^ers v. 
Latouche, 1 Hog. 310. 

Stranger cannot Propose Eeceiver.] — pucere, 
whether master can propose a receiver, or an 
application should be made to the court, when 
parties neglect to propose one before the master. 

A stranger cannot propose a receiver. In this 
case, the neglect being accounted for, master 
was directed to review his report and receive pro- 
posal for receiver. Att,-Qeii. v. Day, 2 Madd. 246. 

Eepresentation as to Settlement on Marriage 
— Purchaser ] — The plaintiff, previously to his 
marriage with A.’s daughter, wrote a letter to 
A., inquiring what fortune his daughter was 
entitled to, A. in reply wrote to the plaintiff, 
and stated that certain houses were entailed on 
his daughter after his decease, A. died leaving 
life daughter, his only child, and having devised 
all his real estates to his wife. It was then dis- 
covered that A. was tenant in tail male, of the 
houses, with reversion to himself in fee In 
January, 1816, the plaintifi and his wife filed a 
bill against A ’s widow (who was in possession 
of the houses) to have the houses conveyed to 
the plaintiff’s wife, conformably to the represen- 
tatiofi m the letter, and for a receiver, and an 
injunction to stay proceedings at law. An 
injunction was granted, and, the widow having 
put in her answer, the injunction was, in 
January, 1818, continued on the same day the 
plaintifi obtained an o’der to amend, but did not 
act upon it, or take anv further proceedings till 
^May, 1820. In April, 1818, the widow mortgaged 
the houses for 600 years, 1?o H, and in May, 
1819, she sold an annuity to M.^aiid secured it 
by a Gonve;^anGe of the houses to trustees m fee ; 
and in May, 1819, she sold and conveyed the 
houses, subject to the mortgage and annuity, to 
W. in fee. Neither H., W., nor M. had then any 
notice of the suit, or of the plaiutifT’s claim. In 
January, 1820, at which time M. ha<l notice, the 
houses were purchased by M., anfl conveyed to 
him by H, and W. In May, 1820, the bill w\s 
amended. The widow having gone abroad 
without answering the amended bill, a decree^ 
was taken pro confesso against her in November, 
,1822. In December following, the jdamtiff had 
notice of the conveyance to„ M., but did not 
make him a party to the suit, and opposed his 
attending the master upon the inquiries directed 
by the decree. In March, 1831, the plaintiff 
filed a bill against M., stating the proceedings in 
the original suit, and pr^^ing that M. might be* 
decreed to convey the houses to plaintiff’s wife, 
and for a receiver. M. put in his answer, and 
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relied on the delay in the procecdi^igs in the j 
original svit, the decfse having been taken I 
confcsso, the want fiotice m3., and W., and | 
in himself when he purchased the annuity, and 
on the plaintiff not haying made him a party to 
that si^it ; but the court, on motion, granted a 
receiver. Ldndoii v. Morru, 5 Sim. 217. 

Costs of Dismissed Bill.] — An order dismissing 
a bill with costs, for want of prosecution, is 
' an order within the meaning of the 3 & d Viet, 
c. lOo, s. 27 ; and the court will, after taxation 
of such costs, and without any further order, 
appoint a reagiver uiiden that section. Madden v. 
JJaMs, FI. & K. ^75. 

Bill of Married Woman,] — Quiere, whether, 
if a bill by a married woman suing by her next 
friend, be dismissed with costs, the conit has 
jurisdiction, on petition under 8 it 4 Viet. c. 105, 
or otherwise, to appoint a receiver for payment 
of the costs over separate property of the 
married woman, which was not the subject of 
her suit. Hacliett v. Fa.vveV^ 4 Ir. Fq. li. 515 ; 
FI. &. K. 549. See Husband and Wife. 

Waiving Costs at Law — Elegit— Receiver.] — 

Where the petitioner issued an elegit, and oh- 
tained a finding on the inquisition, the court 
would not appoint a receiver, unless he consented 
to waive the costs at law. Ilvdsoii v. Williams^ 
1 Jones, 6B0. 

Specialty Creditor.]— Receiver appointed m a 
suit by a specialty creditor, the assets being 
admitted by the answer to be insufficient to 
meet the demand. Challi v. Bahie^ 1 Hare, 393 ; 
18L. J., Ch. 472; 13 Jiir. 981. 

T>c 

Interference of One Court with Another.] — 

Although the court will not generally interfere 
with the proceedings of another court Avhich has 
power to do complete justice, yet, in peculiar 
circumstances, it may be proper to do so by the 
appointment of a receiver. Notluird v. Precter^ 
45 L. J., Ch. 302 ; 1 Ch. D. 4 ; 33 L. T. 709. 

Ship’s Husband — Dismissal — Detention of 
Machinery.] — Upon the purchase of a steam- 
vessel, it was agreed among the purchasers that 
two of them should be the ship s husbands, and 
should not be removed except on certain grounds 
specified in the agreement. The ship’s husbands 
thus appointed obtained a charter-party for her, 
and they privately stipulated for a weekly pay-'" 
ment, by way of commission for themselves, in 
addition to thc'-weekly sum payable by the terms 
of the charter-party. In the morfth of May 
following, the captain, who was a part owner, 
had a conversation with a clerk of the charterers, 
ill which an observation of the latter led him to 
suspect that there was some underhand bargain ; 
but ‘ the subsequent part of the conversation 
removed the suspicion. In October he acquired 
correct knowledge of what had been done, and, 
_ t ogether with the other part owners, except the 
Ship’s husbands, gave the ship’s husbands notice 
of dismissal. The ship’s husbands denied the 
right to dismiss them, and they possessed them-" 
selves of some of the machinery of the ship, 
which was at an engineer’s for repairs. The other 
part owners thereupon filed a bill, and moved for 
an injunction to restrain the ship’s husbands 
jErom interfering with her sailing by detention 
of the machinery, anC for a receiver of the 
maohineiy : — Held, that the application was not 
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j too late ; hnd, on it appearing that a decree of 
I possession^could not be obtained iu the court of 
I admiralty, by reason of the plaintiffs being in 
possession r>f the hull, or at all events could not 
be obtained in time to enable the vessel to fulfil 
her engagement : — Held, that the couit of 
chancery had jurisdiction, upon motion, to 
appoint a receiver of the machinery, and tO' 
direct possession of it to be delivered to him ; 
and an order was made accordingly, the captain 
being appointed receiver ad interim. JJrenan 
Peeeton^ 2 He Gr. M. k Gr. 813. 

Protection of Dntenanted Property — Grantees 
of Rent-charges — Disputes,] — In a suit on 
behalf of a number of grantees of rent-charges 
on the same property, who had powers of distress 
and entry, a receiver was appointed to protect 
the property pending the litigation, it being un- 
tenanted, and it being impossible to olitain 
teSiants, for want of protection against the 
powers of the several grantees of the rent- 
charges, White V. Sinale^ 22 Beav. 72. 

, '"iv. SUEETIES AND SEODJllTY. 

r 

1. Generally. 

Appointment of Receiver — Condition — Relation., 
Back of Title.] — The appointment of a receiver 
of the rents of land at the instance of a 
judgment creditor, though conditional on the 
receiver giving security operates as an imme- 
diate delivery of the land in execution. When 
the security is afterwards given the order relates, 
back to the date when it was made. Pnins^ 
Ex ihirte^ Watliim^ In re^ 49 L. J., Bk. 7 ; 13 
Ch. H. 252 ; 41 L. T. 565 ; 28 \V. R. 127— C. A. 

The principle that the appointment of a 
receiver is merely conditional until Ins security 
is x^Grfected applies only to cases where tlie 
question is as to his title against third jiarties. 
It has no application where the question is as. 
to his own liability or that of his sureties in 
respect of moneys received and expended by 
him as receiver. Smart v. Floods 49 L. T. 467^ 
And see Edwards v. Edwards, 45 H. J., Ch. 391 ; 
2 Ch. H. 291 ; 34 L. T. 472 ; 24 W. R. 713— C. A. 

Surety Dying or Going Abroad.] — Where one 
of the sureties of a receiver died, not leaving 
any property, the court directed a new smety 
to be appointed. Averall v. Wade, Fi. & K, 311. 

Wheie one of a receiver’s sureties dies or goes, 
abroad, and the recerver is unable to proeurn 
another surety, it is not the practice to charge 
the receiver with the expense of his discharge 
or the appointment of a new receiver. Lane v. 
Townsend, 2 Ir. Ch. R. 120. 

Assets in India — Sureties in England,] — 
Receiver appointed, on application of executor,, 
to collect assets in India ; but receiver to fiml 
sureties in England. CoohlJimi 
bim. & S. 453 ; 25 R. E. 244.'" 

Appointment without Salary Security — 
Premiums Paid to Guarantee' Society — How 
' to be Borne.] — Where a receiver K appointeil 
without salary, buAa.s to find S;i^y^iri(y 7 \)reiuium 3 
paid by him to a gua^i:ante(?^ society '-fur joining 
m the security will be allowed to him in hiV 
accoiuits, but such paymeiy^s wf 1 not be anowed 
ill thecase"of a receiver appointed with salary. 
IfarEis V. Sleep, 66 L. J., Ch. 5] 1 ; [1897] 2 Cln 
80; 76L. T.^58; 45 W. R. 636. 
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Attending Takijig of Receiver’s Account.] — A 

surety is not entitled serable to atttfad on the 
taking of a receiver’s accou7at except at his own 
expense. Birminqliam v. Bree 6'!., 31 W. R, 
415. 

2. Form and Amount of Security. 

• 

Recognisance and Two Sureties.] — The course 
of the court requires a surety by the receiver, 
and two sureties in a recognisance ; and taking 
the assignment of a mortgage belonging to a 
receiver instead, is very improper, and ought not 
to b^done. Mead v. Orrery (Zord), 3 Atk. 237. 

Guarantee Society accepted as Surety.] — A 
receiver, being required to give security, named 
as his sureties two guarantee societies : — Held, 
that their security was sufficient. Colnwre v. 
Xortli, 42 L. J., Ch. 4; 27 L. T. 405; 21 W.R. 43. 

The security of a guarantee society may %e 
taken m the case of a receiver in a probate 
action. Carpenter v. Suheator to the Treusunj^ 
Stolies\ In goods oI\ 51 L. J., P. 91 ; 7 P. H. 235 ; 
46 L. T. 821 ; 31 W. R. 108 ; 46 J. P. 663. • 

* • * 

Freehold Qualification not Necessary.] — The 
surety^of a receiver need not qualify out of free- 
hold estate. Tottenham v. Tottenham^ Hayes, 675. 

tTninrolled Recognisance.]-— A recognisance 
not inroUed shall be looked upon as a bond, 
and paid as a debt by specialty. Bothomly v. 
Fairfax^ 1 P. Wins. 334 ; 2 Vern. 750. 

So a recognisance, not regularly taken, may be 
sued as an obligation. Ih. 

Enrolment nuno p‘X iuno.] — Surety in recog- 
nisance of receivei mscharged ; fresh recognisance 
entered into ; time for enrolment, elapsed, entered 
nunc pro tunc. Vanglian v. Vaughan^ Dick. 90. 
S. P., Blots V. Betts^ id. 336. 

Conusor borrowing before Enrolment.] — A 

recognisance being inrolled by the .special order 
of the court, after the time for inroliing it was 
elapsed, the conusor, betwixt the date of the 
recognisance and the inroliing of it, borrowed 
money of S. upon a 3 udgment, which was now 
over-reached by the , recognisance ; and the 
estate of the conusor was in mortgage prior to 
the recognisance, so that neither the recognisance 
nor the judgment could reach the estate without 
me aid of equity. The ^lourt inclined to give 
the preference to the judgment creditor. Fotiwr- 
gill V. Kendrieh, 2 Vern. 234. 

Receiver in England having Property in 
Ireland.] — On affidavit that the proposed surety 
for a receiver has sufficient property in Ireland, 
but resides in England, he will be allowed to 
acknowledge the recognisances by letter of 
attorney. Mahon v. Dawson^ 2 Hog. 269. 

^ ^ 

Receiver of Irish^states appointed by English 
Court — Inrolment in Ireland.] — A receiver 
having been appointed by the court of chancery 
in England wef estates in Ireland, and the 
recognisan^ directed to be laken and inrolled 
in the court, tlwc^urt refused to do so, having 
no jurisdiclion without a* bill filed here. Bor- 
tavViT^oif^ In re^% 1^ Eq. R. 369. 

Extension ofi Receivership— Additional Secu- 
rity.] — When a receiver is extended over addi- 
tional lands he must perfect additzqjaal security, 


qr be removed from the r|iceivership altogether. 
If in such a the receiver be reifioved, and 
seeks the costs incident co original appoint- 
ment, he must make a special case for them. 
Wise V. Ashe^ 1 Ir. Eq. R. 210. 

% 

Receiver and Manager without Salary — 
Extra Work — Wages — Allowances — Time of 
Application.] — A person who agrees to act as 
receiver and manager without salary, and does 
not at the time of his appointment obtain the 
sanction of the court to his receipt of wages for 
extra work done ifor the business, runs a risk of 
losing those wages altog^th^Sr ; Jput^Jlie court will 
in a proper case make aUowances for extra- 
ordinary services. MarMs v. Bleep^ 66 L. J., Ch. 
596 ; [1897] 2 Oh. 80 ; 76 L. T. 670 ; 46 W. R. 
680—0. A. 

3. Sureties, When Dispensed with. 

Receiver not Appointed on his Own Security.] 

— The court of chancery will not in aity case 
appoint a receiver upon his own security only. 
Bathe v. BalUe^ 1 Ir. Eq. R. 413, 

Application for leave to Act without Security. ] 

— Where a reference has been made to appoint 
a receiver, the court will not, by consent even of 
the parties, dispense with the usual security. 
The proper course is for the parties, of their own 
authority, to nominate a recei\^er, and then to 
apply for liberty for him to act without security. 
Manners v. Fiorze^ 11 Beav. 30 ; 17 L. J., Ch. 70 ; 
12 Jur. 129. And see Ridonty, Blyotonth {Lord')^ 
Dick. 68 ; Carlisle (^Coniitess) v. Berheley 
Amb. 699, and Conolly v. Codd^ Hay. & J. 624. 

'Parties Not Competent to Consent.]— A re- 
ceiver wiR not be appointed without sureties, 
though not objected to, if persons not competent 
to consent are interested. Tylee v. Tylee^ 17 
Beav. 583. 

Receiver to get in Assets — Indemnity to 
Executor.] — A receiver appointed to collect in 
assets, and to bring actions in the name of an 
executrix, must give security to indemnify the 
executrix on account of such actions. Taylor v. 
Allen^ 2 Atk. 213. 

Form of Order.] — As to form of order dispens- 
ing with secui'ity, see Hewett v. Murray^ 52 
,L. T. 380, 381. 

4. Extent of Sureties’ Ikability. 

Rents and Profits of Real Estate — Recog- 
nisance.] — The sureties for a receiver of rents 
and profits of real estate upon a recognisance 
drawn in the usual form (R. S. C., 1883, Appendix 
L., No. 21), are, notwithstanding the limited 
wording of the security, answerable up to the 
amount of their bond for all moneys for which 
the receiver himself is liable to account. BraJiaiii , 
In re, Graham v. Noahes, 64 L. J., Ch. 98 
[1896] 1 Ch. 66; 13 R. 81 ; 71 L. T. 623 ; 4a 
,W. R. 103. 

Moneys Received Before and After Perfecting 
Security.] — A receiver is liable to account as 
such for ah moneys coming to his hands in that 
capacity at any time, whether before or after 
the date of the perfectijjg of his security. A’ 
surety who has undertaken to account for 
what the receiver “ should receive and become 
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liable to pay as su^jh receiver,’’ is liable ii6) 
account all sugh ^^mnneys fi.s above men- 
tioned. The principle that the appointment 
of a receiver is merely conditional until his 
isecunty is perfected, applies only to cases 
where fhe question is as to his title as against 
third parties. It has no application whore the 
question is eCs to his own liability, or that of 
Ills sureties, in respect of moneys received and 
expended by him as receiver. Smart v. Floody 
49 L, T. 467. 

Amount of Recognisance the Limit.] — A re- 
ceiver’s sureties not Kablo beyond the amount 
of the recognisance. The sureties having paid the 
amount of the recogni(vmcc into court : — Held, 
that they were not liable to the costs of removing 
the receiver, who was in default, anti of appoint- 
ing a new receiver, nor for the costs of a sci. fa. 
against themselves or their piincipal. Walters 
V. Walters^ 11 Ir. Eq. K. 335. 

Interest on Balance.] — A receiver, who had 
<omitted to account regularly, became bankrupt, 
being indebted to the trust estate in a large sum, 
and for some time no steps were taken to have 
the accounts duly passed : — Held, that under the 
particular circumstances of the case, his sureties 
v^^ere not liable to pay interest on the balance 
found due from him, though he himself, if solvent, 
would have had to pay such interest. Semble, 
that ill general the sureties of a receiver are 
answerable for such interest, as well as for such 
principal as the receiver himself is liable to pay. 
Dawsoti Y- Mai/nes, 2 Eiiss. 466 ; 26 H. R, 149. 

A judgment* having been entered on a bond 
executed by two sureties for a land agent ; — Held, 
that interest on the balance due by him coidd 
mot be claimed under the 3 & 4 Viet. c. 105, a 26. 
Tem;plet(m (Loi'd') v. Murdoch^ 7 Ir. Eq. II. 470. 

Defaulting Receiver — Liability of Guarantors 
— Costs of Orders against Rece^iver.] — ^A re- 
<ceiver made default in accounting for which his 
sureties admitted liability. Orders were made 
'(1) discharging the receiver, (2) directing him to 
lodge his balance in court, and (3) appointing a 
new receiver. The petitioner having carriage 
was declared entitled to the costs of these orders, 
but the receiver was not specifically directed to 
pay them : — Held, that the sureties were liable 
Sor these costs. JFvgent's Mstate^ In [1897] 

1 Ir. B. 464. 

Costs of Attachm'ent of Receiver.] — A surety 
in a receiver’ srrecognisance is to the extent of 
the amount of the recognisance ansffrtmrable for 
the costs of an attachment against the receiver 
for not accounting, the costs of appointing a 
new receiver, and the costs of the order on 
the tenants to pay their rents to such new re- 
<ieiver. Mau^ell^ Fx jgartP^ 3 Jo. & Lat. 261 ; 9 
Ir. Eq. B. 283, 

A receiver not having passed Ins account was 
attached, and subsequently discharged, and a 
"^ew^ receiver appointed : — Held, that the first 
receiver’s sureties were liable under the recogni- 
sance to the costs of the attachment, and to alb 
*costs of discharging the defaulting receiver, and 
.appointing the new one. Maumll v. Eqan. 8 
Tr. Eq. B. 372. 

Costs of Enforcing Payment. ]^The sureties in 
'*he recognisance of committee of a lunatic 
ior his obeying the orders of the lord chancellor 
with respect to the lunatic’s estate : — Held, 


liable, on Jliia making defaiiltfnot only for the 
balance reported due from him, but also for^^^the 
costs of th(j proceedings taken for enforcing the 
payment or such balance, although they may 
have had no notice of the default of their princi- 
pal until after such proceedings taken. Locke 
I)i re, 1 ?h. 509 ; 14 L. J., Ch. 164. 

Costs of Orders against Receiver.] — A 

receiver made default in accounting for which 
his sureties admitted liability. Orders wore 
made (1) discharging the receiver, (2) directing 
him to lodge his balance in court, and (3) ap- 
pointing a new receiver. The petitioner hf'ving 
carriage was declared entitleii to the costs of 
these orders, but the receiver was not specifi- 
cally directed to pay them — Held, that the 
sureties were liable for these costs. AugeM's 
Estate, Li re, [1897] Hr. B. 464. 

5, Indemnity to Sureties. 

Surety stands in place of Receiver.] — A surety 
for a pceiver is entitled to stand in the place of 
^he receiver, to be paid sums ordo;,‘ed to the 
receiver out of funds m court, ic respect of dis- 
buivsements made by him, the money for ^lakiiig 
such disbursements having been advanced by 
the surety, and the same giving him therefore a 
lien on the money ordcied to be paid to the 
receiver. Glossoj) v. Harrison, Coop. 61 ; 3 Vcs. 

6 B. 134. 

Surety getting Receiver over Receiver’s 
Estate,] — The surety of a defaulting receiver, 
having paid the sum due, obtained leave to 
proceed against him on his recognisance for 
recovery thereof, and having obtained judgment, 
presented a petition under the 6 k 6 Will. 4, c, 55, 
and 3 to 4 Viet, c, 105, for a receiver over his 
estate. The court granted the prayer of the 
petition. Henderson v. Skerrett^ 5 Ir. Eq. B. 404. 

Property Mortgaged to Surety.]— A., having 
been appointed receiver in a cause, mortgaged 
property to his surety by way of indemnity, and 
excepted from such mortgage his interest in 
certain shares in a testator’s properly which was 
in course of administration in the cause A. made 
default, and his surety had to make good A.’s 
deficiency to the amount of his recognisance. K. 
was subsequently afljudicated bankrupt, and his 
a.ssignees sold Ids interest in the shares whicl;i 
were excepted from tfic mortgage. Kindorsley, 
vice-chancellor, made an ortlcr declaring, that, 
after making good to the other parties interested 
in the testator’s estate the whole loss occasioned 
by A.’s default as receiver, the shares excepted 
from the mortgage were liable, as between the 
surety and the purchaser of such shares to make 
good to the surety the amount paid liy him by 
reason of A.’s default. Appeal by the purchaser 
from so much of the order of the vice-chancellor 
as declared that the purchase^ shal^f?’ were liabbr 
as between the surety and the purchaser, to make 
good to the surety the amount pa'id by him m 
consequence of A.’s default, disiuissod. Erufidon 
V. Brandon, 28 L. J., Cli. 147 ; 6 dur, (N.s.) 256 ; 

7 W. B, 250— L.J^. ^ 

Recovery of Interest.] — When oim of two 
sureties has paid the full ijpioup.t of a reviver’s 
recognisanf»e, he its entitlea to use the rccogni- 
sanciT' for the purpose of recovering, out of the 
estate of his co-surety, not only one-half of the 
sum so paid*" by him, but also interest thereon 
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from the date of p'Hyment. Swan^ Infe^ Ir. E. 4 
Eq5209, 

6. Vacating- Eecognisakces. 

ISot Vacated on Eeceiver’s Discharge.] — The 

court will not vacate a receiver’s recognisance at 
the same time he is discharged, even upon the 
consent of all the parties in the cause. Mtz- 
^erald v. Hill^ 2 Ir. Eq. B. 398. 

Not Vacated during Continuance of Beceiver- 
iship,] — A person entering into a recognisance as 
a surety for a receiver, cannot get it vacated 
during the continuance of the receivership, 
unless underhand practice proved, and the 
})erson secured shown to he connected with 
such practice. HaiinlUm v. Br&whtei\ 2 Moll. 
407. 

Sureties of receiver not discharged at tl^ir 
own request. Griffith v. Griffith^ 2 Yes. 400. 

One Surety discharged with Consent of 
Others.] — ^t'Vhere one of the sureties of a re- 
ceiver seekg to be discharged, a consent, verified 
hy affidavit anA signed by the receiver ana 
remainjng surety, must be lodged with the 
registrar, stating that they consent that the 
* surety shall be discharged without prejudice 
to their liability as to the past and future acts 
of the receiver, and a declaration that they will 
not rely on the vacating of the recognisance 
as to one of the parties in any proceetlings 
against them on the recognisance. O'Keeffe v. 
Arimfrong^ 2 Ir. Ch. R, 115. 

Receiver’s Pinal Account passed.] — Where it 
appeared that the receiver had passed his final 
account in 1829, when there was a small sum 
due to him ; that the purchaser under the decree , 
m the cause was put into possession the same 
year, and that the receiver had not received any 
of the rents since his last account, the court 
granted an order to vacate the receiver’s re- 
cognisance, although the receiver had not been 
formally discharged. The injunction to put the 
purchaser into possession amounts to a discharge 
of the receiver. Anon., 2 Ir. Eq. B. 416. 

Receiver Insane — Surety passing Pinal 
Account.] — The receiver being insane, the court 
made an order that his surviving surety might 
^ass the accounts, and that on the balance being 
lodged the recognisance l^hould be vacated, and 
gave the surety the costs of the motion, and of 
vacating the recognisance, Wehh v. Caaliel, 11 
Ir, Eq. B. 558. 

Payment of Balance by Surety.] — Proceedings 
were commenced in the common law side of this 
court against the surety of a receiver, to compel 
the payment of the balance ordered to be paid 
to the plaintifi. The surety paid the amount to 
solicitor *pros^utmg the proceedings, and 
then a[)phed to have his recognisances vacated. 
The petition was served on the plaintiff, "s^ho 
did not appcaj. •The court refused to make the 
order, but^lirected the ])laijgtiff to he served 
wnth a notice tl^ the order would be made on 
n. given da;>*, unlSsthe plaintiff showed cause to 
the contrgR-y. The plaintiff not then appearing, 
the oWer was nAde. mMaim Y^Stemiett, 8 Beav. 
189 ; 9 Jur. 98* • ^ 

Rules — Balance to be paid into Court.] — Buies 
of practice upon applications to flischarge re- 

• • 


(?«ivers and vacate tbeir ^cognisances. Zairson 
V. JHchetts, 11 43eav, 627-? ^ * 

If the balance is to be paid into court, the 
same order may direct the recognisances to be 
vacated ; but, if the balance is to he paid in 
any other mode, a second application becomes 
necessary. 1 i. 

7. Eneoecing Becognisanoes. 

Proceedings.] — Proceedings on the recogni- 
sance of a receiver. Thurloio j. Thurlow, 4 Jur. 
962. ^ * ^>9 

9 

Money due a Debt of Record,] — Money not 
accounted for and due^ioin a receiver under 
the court is, by his recognisance, made a debt 
of recoid, although the balance due has not been 
ascertained, Seagram v. Tiiclt, 50 L. J., Ch. 572 ; 
18 Ch. E. 296 ; 44 L. T. 800 ; 29 W, B. 784. 

Inquiry as to what Due and Payment by 
Instalments.] — Recognisance of surety for re- 
ceiver being forfeited, and action brought against 
surety, on apph cation, reference directed as to 
what was due, and order made for payment by 
instalments, and injunction to staj" proceedings 
granted by consent on ].»aying costs of applica- 
tion, and proceedings consequent on order. 
Walker v. Wild, 1 Madd. 528. 

Dnascertained Balance.] — The court will not 
allow a receiver’s recognisance to he put in suit 
on a report showing merely that something is 
due from the receiver. The precise amount of 
what is due must he stated. Ludgaier v. 
Ckaniiell, 15 Sim. 479 ; 16 L. J., Ch. 2'4S ; 11 
Jur. 273. 

Where in the lifetime of a receiver an un- 
ascertained balance was found by the master’s 
report to be due from him, and he died without 
payment of such balance, the court ordered, 
upon petition, that his recognisance should be 
put in suit against his real and personal re- 
presentatives, and against his sureties. .iS. C,, 

3 Mac. & G. 175. 

Defaulting Receiver concealing Himself.] — 

Where a receiver against whom an order for an 
attachment had been made, conceals himself so 
that his residence is unknown, service of an 
order to put his recognisance in suit will he 
.substituted on his solicitor, with whom he is in 
communication. O' Farrell 2FCan, 7 Ir, Eq. 
B. 63. « 

Scire Pacias, Pleading to,] — A receiver, who 
has gone into receipt of rent under the court, 
will not be allowed to plead to a scire facias 
upon his recognisance, that the recognisance was 
taken by an unanthorised person^ Wellesley y. 
2Lornmjio)i, 13 Ir. Ch. B. 559. And see Be^ v. 
LUhveil, 1 Dr. & Wal. 26. 

Statute of Limitations.] — The Statute of" 
Limitations is not pleadable to a scire facias 
a receiver’s recognisance. Beg. v. Bayly, 

1 Dr. & War. 213 ; 4 Ir. Eq. B. 142. 

A recognisance to the crown is not within the 
operation of the 8 Geo. 1, c. 4. Ih. 

The period from which the twenty years 
specified in that statute arc to be reckoned, is^ 
the issuing of the writ,^md not the day upon 
which it hears teste. Ik. 

The receiver is a trustee of such money for 
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the persons entitled thereto, ^End cannot, 
against tbffem, avail h’^self of ^the Statute of 
Limitations, althou|h his final accounts have 
been passed and the recognisances vacated. 
Seaffva't^i v, Tnoli, 50 L. J., Ch. 572 ; 18 Ch. B. 
296 ; U L. T. 80U ; 29 W, R. 784. 


V. SEVERAL AND EXTENBINL ORDERS 
(IRELAND). 1 

Only oneEeceiy^r appointed over same Estate.] 
— Only one egeeiver jvill be allowed to act over j 
the same estate^ and if the courts of chancery 
and exchequer have bot.h appointed a receiver i 
over the same estate, one or other must be dis- 
charged. Biddulpli V. Illchman, 1 Hog. 244. 

There ought not to be two receivers over the 
same land. Therefore this court will order that 
a receiver already appointed by the court of 
chancery, be extended to a cause here, upon Ins 
giving fSecurity proportionate to the additional 
lands, over which he may be appointed. Down- 
Biire V. Tyrrell, Hayes, 354. 

Petitioner in Second Matter, Receiver in 
Pirst] — The petitioner in the second matter 
was receiver m the first. The court refused to 
extend him to the second matter, though the 
respondent consented. Ilaremj v. Wallace, 11 
Ir. Eq. R. 339. 

An order for appointment of a receiver 
should state that the court has been informed 
by the petitioner’s solicitor that no order of a 
receiver has been made over any part of the 
lands of the respondent either in this court or 
in the court of exchequer, unless a special erpse 
is made for the appointment of a second re- 
ceiver. Clarhe v. M^^Talwn, 9 Ir. Eq. R. 402. 

Where by appointment of different receivers 
over distinct portions of the defendant’s estates, 
the entire is extended, the court will remove all 
the receivers except one, who wiR be retained 
for the benefit of all parties. Xelly v, Rutledge, 
8 Ir, Eq. R. 228. 

Extension of Receiver.] — A receiver will not 
be appointed over the possession of another re- 
ceiver ; but the proper motion is, that the re- 
ceiver already appointed shall be extended to 
the cause in which it is sought to appoint one. 
And a defendant who appears on the motion, 
and makes the ob]jpction, may get the costs of^ 
his appearance, though in contempt. Valle v. 
O'" Reilly, 1 Hog. 199 ; Weldon v. O'liedly, 
EL & K. 320. • 

Confining Receiver to portion of Estate suffi- 
'Oient for Incumbrancers.] — It a receiver has 
been appointed over a larger estate than is 
necessary to ^^tisfy the demands of the incum- 
brancers, the debtor may have him confined to 
such portion of the estate as will he sufficient 
^or that purpose. Magrath v. Veitcli, 1 Hog. 
110 . 

Rents before Extension — Priorities.] — When 
a receiver appointed on the petition or in the 
suit of a puisne incumbrancer, is afterwanis ex- 
tended to the matter or suit of a prior incum- 
brancer, the rents received before the extension 
'of the receiver beloi^ to the puisne incum- 
brancer. Alihott v, Stmtten, 3 Jo. &: Lat. 603 : 9 
Ir, Eq. R. 233. 


But rents due at the date^of the extending 
order, and^not received until afterwards, belong 
to the prior incumbrancer. Ih. 

And rents due at the date of the order ap- 
pointing a receiver under the Judgment Acts, 
but received afterwards, belong to the judgment 
creditor, and not to the debtor. 1 h. 

An equitable mortgagee is entitled to priority 
over a subsequent creditor, by judgment affecting 
the legal estate, who is in possession by a re- 
ceiver, though the judgment was obtained 
without notice of the mortgage. II. And 
Murtagli v. Ttsdall, 2 Ir. Eq. R. 41, and Salt v. 
Donegall, LI. & G-. t. Sugd. 82, and Moore v. V)orp- 
gal QMarguis of"), 11 Ir. Eq. R. 364. Affirmed/^. 
412. 

A receiver was appointed in an annuity cause, 
and was afterwards extended to the matter of a 
petition presented by a prior mortgagee under 
tliqc mortgage act ; — Held, that rents received by 
the receiver before the conditional order for ex- 
tending the receiver to the matter was made, 
and which were still in court, belonging to the 
annuitant. JDavoreti v. Collnis, 2 Jones, 806. 

^ Receiver of Judgment creditor— Removal.] — 
A judgment creditor of a tenant for l^e pre- 
sented a petition and obtained an order for the 
appomtmeut of a receiver. Subsequently the' 
trustee of the settlement filed a bill in chancery 
against the tenant for life, the infant tenant in 
tail, and the petitioner, alleging that there were 
incumbrances affecting the inheritance prior to 
the judgment of the petitioner, and that the 
rents were insufficient to keep down the interest 
on them, and prayed for the appointment of a 
receiver, and that he might be ordered to keep 
down the interest, A receiver having been ap- 
pointed in that suit, the plaintiff in it applied 
to have the receiver of this court removed — 
Held, that the right to remove the receiver first 
appointed, if it at all existed, was a right which 
belonged to a prior creditor ; and that the 
plaintiff was not in that situation. Burke v» 
Broione, 6 Ir. Eq. R. 213. 

Funds realised by Separate Creditors.]- — D., 
tenant for life of estates in Ireland, by a deed of 
1799, conveyed them for tlie payment of his 
debts to trustees, who issued del)entures to the 
creditors. H., a debenture creditor, suing on 
behalf of himself and the other creditors, ob- 
tained a decree in the court of chancery fn 
England, to carry info execution the trustvS of 
the deed of 1799, and afterwards filed a bill in 
the court of chancery in Ireland, to enforce that 
decree ; that bill was dismissed, but the decree 
of dismissal was reversed by the bouse of lords 
on appeal, which declared that the court of 
chancery in Ireland was bound to give effect 
to the English decree, and appoint a receiver 
over all the trust estates for the benefit of all 
the creditors. Before the bill wa^ ffiled in 
land by H., other debenture^reditors had taken 
proceedings in this country, and subsequently, 
through the medium of receivers, realised a fund 
out of portions of the trust estates, which was 
lodged in court teethe credit of Ihc^ causes : — 
Held, that H., not having mai^ those creditors 
parties to the bill fil(?d by him in Ireland, was 
not entitled to any part of the fund by 

them, priqi’ to ^e decref disfhissing his bill ; 
but to the fund which accrued subsequently, 
he was entitled to come in, pari passu, with the 
other creditors ; as, had the decree in his cause 
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been rightly pronounced by the cour^ below, he 
would have obtained a receiver at tiiat time. 
SalP^, Bonegall^ LI. & G-. t. Sugd. 82. ^ 

Order of Priority.] — Lord L. was 'tenant for 
life of certain estates subject to a charge on the 
inheritance of 15,000^. vested in S. A bill was 
filed by Lord D.’s creditors, claiming under a 
deed of the 20th of April, 17^, and a receiver 
was appointed over the life estate of Lord D. 
S. filed a bill to raise the charge of 15,000Z. 
vested in him, which was created by a settle- 
ment of the 12th of J^fovember, 1761. Lord D., 
the tenant for life, died on the 5th October, 
1844, ‘and S. obtained an order on the 27th of 
January, 1845, from the last master of the rolls, 
that the receiver should be extended to ^ S.’s 
cause, so far as related to the rents due at the 
time of the decease of Lord D., and then re- 
maining uncollected, a sum being in the re- 
ceiver’s hands, consisting of rent due in Lofd 
D.’s lifetime, part of which was collected before, 
and part after, the order of the 27th of January. 
1845 : — Held (affirming the master’s allocation 
report), that the creditors of Lord D.’a life 
estate were«entitled to the rents received before,# 
and S. to the re:^ts after, the order of the 27th 
of January, 1845. Moore v. Donegal {Margnh^. 
^11 Ir, Eq. B. 364, Affirmed id, 412. 

Persons to be Heard.] — On motions to extend 
receivers, the only persons entitled to be heard 
are the petitioner and the debtor, and not the 
parties who have appointed or previously ex- 
tended the receiver. Walsh v. WaUh,^ 11 Ir. 
Eq. B. 607. 

Title of Suit.] — Where an application is made j 
to extend a receiver from one cause to another, 
the notice of motion and affidavit should be 
intituled in both causes. Tenant v. Watso7i, 4 
Ir. Eq. B. 700. 

VI. BEMIJNEBATION. 

1. Bate and Amount. 

See K. S. C. 1883, Ord. L. r. 16. 

Percentage on Bent.] — A receiver is usually 
allowed bl. per cent, upon the rents and profits 
of freehold and leasehold estates, and 2Z. 5^. per j 
cent, on gross sums : but this allowance will be 
increased or reduced at the discretion of the 
faster, in cases of unusual difficulty or facility. 
Day V. Oroffij 2 Beav. 488 ; 9 L. J., Oh. 287 ; 4 
Jur. 429. See, however, Prior v. Dagstei\ 57 
L. T. 760. 

Where the master had allowed the receiver bl, 
per cent, on a total amount, consisting partly of 
gross sums received by him, and partly of rents 
and profits which had been received with little 
trouble, such allowance was deemed too great, 
and it was referred back to the master to review 
^^report. 

A receiver is enBtled to the usual poundage 
on all rent which is brought to his debit, and 
charged as received by him. TIo;pkms v. Dead, 
2 Hog. 267. • • 

The testa^r, who had devised his real estates 
to his inff^nt appointed as trustee and 
executor of his will D., w^io had for many years 
acte(]^ j^eiver and manager of the property at 
a salary. The court ft)ntinued«D. as^receiver of 
the property at a salary of three per cent.^^apon 
the rental; N'ew;port v. Bwry, 23 Beav. 30. 


Appointment Trustee as — Order not Pro- 
vijding for.] — Though a general it is not an 
inflexible rule ihat no remuneration will be 
allowed to a trustee appointed by the court 
receiver of the trust estate. The court has a 
discretion to grant or refuse it. The fact that 
nothing is said about remuneration in thS judg- 
ment appointing a receiver does not preclude 
the court from subsequently allowiilg remunera- 
tion. Blgnell, In re, Bignell v. Chapman, 61 
L. J., Ch. 334 ; [1892] 1 Ch. 69 ; 66 L. T. 36 j 
40 W. B. 305— C. A. 

Trustee Appointed on his Undertaking,] 

— A trustee appointed uponliis ^wi? undertaking 
in a suit to act as receiver of the trust pinperty 
is not under ordinary cir(?limstances entitled to a 
salary as receiver. Blllmujtoii v. Balter, Brxfish 
Mutual Investment Co. v. Pilltlngton, 24 W. B. 234. 

Compensation for Attending Survey.] — A re- 
ceiver is not entitled to any compensation for 
bis trouble in attending a survey of the minor’s 
estate, there being no order for his atteiJdance. 
Ormshy, In ve, 1 Ball & B. 180 ; 12 B. B. 13. 

Journeys to Poreign Countries.] — A. receiver 
is not entitled to be reimbursed the expenses of 
journeys to and residence in a foreign country, 
for the purpose of prosecuting proceedings for 
the recovery of property belonging to the estate, 
before the tribunals of that country, unless he 
has the express authority of the court for such 
journeys, Ac. Principles and practice of the 
court with respect to allowances made to re- 
ceivers for extraordinary services. Malcolm v, 
O' Callaghan, 3 Myl. &: G. 52 ; 1 Jur. 838. 

^Special Orders as to Bemuneration.] — Special 
order made by the lord chancellor, that instead 
of the further fee payable under the order of the 
23rd October, 1852, for the certificate on passing 
a receiver’s accounts, such fee should be paid as 
the judge to whose coui’t the cause is attached 
should think reasonable. Neave v. Douglas, 26 
L. J., Ch. 756. 

Special order made by the lord chancellor 
that, instead of the sum payable under the 6th 
Order of 25th October, 1852, as a further fee for 
the certificate upon the passing of a receiver’s 
and manager’s account, there should be paid 
such a fee as the judge to whose court the cause 
was attached should think reasonable. Wells 
V. Wales, 4 De G-. M, & G-. 816 ; 3 W. B. 217. 

R In another case the lord chancellor directed 
the fee under the same order'' to be paid on each 
lOOZ. of the net profits of the busii.ess over which 
the receiver«^.nd manager had been appointed. Ih, 

In the case of a receiver who was managing a 
business under the direction of the court, a 
special order was made that, instead of the 
further fee payable under the Order of the SOtli 
January, 1857, in respect of his gross receipts, 
the fee should be payable in respect of the net 
profits ; and a sum previously paid in respect of 
gross receipts was directed to be allowed in the 
payment of subsequent fees, Buohniaster v, 
Buehmaster, 28 L. J., Ch. 564. 

• 

Appointment without Salary — Security.] — 

Where a receiver is appointed without salary, 
but has to find security, premiums paid by him 
to a guarantee society for joining in the security 
will be allowed to him in his accounts, but such 
payments will not be al4s»wed in the case of a ' 
receiver 'appointed with salary.. Marris y, Sleep, 
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66 L. J., Ch. 511 ; [1897^ 2 Ch. 80 ; 76 L. T. 
468 ; 46 W. R. 536. ^ ^ 

Extra Wort.]— A person who agrees to 

act as receiver and manager without salary, and 
does not at the time of his appointment obtain 
the sanction of the court to his receipt of wages 
for extra work done for the business, runs a risk 
of losing su(^h wages altogether ; but the court 
will, in a proper case, make allowances for extra- 
ordinary services. Hams v. Slrej)^ 66 L. J., 
Ch. 596 ; [1897] 2 Ch. 80 ; 76 L. T. 670 ; 45 
W. R. 680— C. A. 

Partnerslfif.] — A '’receiver and manager ap- 
pointed by partSers to wind up their business is 
in the absence of expr<?ss stipulation entitled to 
a quantum meruit remuneration, not to remune- 
ration according to the scale laid down for 
official receivers or under the 5 per cent, rule in 
Day V. Croft (2 Beav. 488). Prior v. Bagstei\ 
57 L. T. 760. 

* 2. Disallowance of. 

Receiver not Passing his Accounts Regularly.] 

— Receiver who does not pass his accounts regu- 
larly, not to be allowed poundage. White v. 
lAneoln (Zady')y 8 Yes. 371 ; 7 R. E. 71. 

Receiver of *the personal estate of the testator, 
not passing his accounts and paying in the 
balances, deprived of his salary and charged 
with interest, not upon each sum from the time 
it was received, according to the strict rule, 
applicable to a receiver of annual profits and 
rents, but as an executor would be charged. 
Potts V. Leighton^ 16 Yes. 273. 

^ Charging with Interest.] — A receiver, 

who neglected to pass his accounts according 
an order made in the cause, but brought in on 
the same day the account for four years, was 
disallowed his poundage, and charged 6Z. per 
cent, upon the balances during the time they , 
were in his hands. Bristoioe v. Keedliam^ 9 Jur. 
(N.S.) 1168 ; 8 L. T. 652 ; 11 W. R. 926. 

Neglect of Duty — Pees — discharge— Costs.] — 

When a receiver was discharged, owing to gross 
dereliction of duty, the order disallowed his fees 
and poundage on all accounts not passed within 
the prescribed time, and directed him to pay 
interest on the balance (if any) from time to 
time in his hands, and to pay the costs of the 
motion to discharge him, of his own discharge, 
and of appointing ehis successor. St. George's 
Estate^ In re, 19 L. R., Ir. 566. 

Poundage, on what Account I^sallowed.] 

— Where a receiver neglects to lodge the balance 
due on foot of his account in the time directed 
by the 147th General Order, the poundage which 
he is to be disallowed on passing his next 
account is to the poundage on this last, and 
not on the preceding account, the balance of 
which he has neglected to lodge. Maxwell v. 

^Oate, 7 Ir. Eq. R. 281. 

Additional Gale of Rent got in by Delay.] 

— Additional gale of rent got in by a receiver by« 
delaying a short time to pass his accounts. 
Poundage and costs allowed. Flood v. Aldhorovgli 
(LoM), 8 Ir. Eq. R. 103. 

Allowance of Remuneration by Consent.] — 

Whiere a receiver has^ot accounted within the 
proper time, his fees may, nevertheless, be 


allowed tcT him upon the consent of the parties 
in the cause, if they be competent to consent, 
but whcrchsome of them arc minors, this cannot 
be done, pease v. O'Bellhj, 2 Con. &; L. 441 ; 4 
Dr. & War. 2S4. 

The masters are not themselves actors in 
ajiplying the General Order of the 23rd ApriR 
1796, against defaulting receivers ; and the court 
will not open accc^unts against such receivers for 
the purpose of depriving them of their poundage, 
and the costs of passing their accounts, when the 
parties beneficially interested have not raised 
any objection to the allowance of such poundage 
and costs before the master. Ward v. Swift, S 
Hare, 139. o' 

Attachment — ^Accounting under.] — A receiver 
who -accounts under an order for an attachment 
against him, must pay the costs of passing his 
account, and will only be allowed an abated 
ra^e of poundage, at the discretion of the master, 
Hapaud v. Cormiah, 1 Hog. 245. 

3. Other Matters. 

Cre'^itor in Possession as Quasi Mortgagee.] — 

^Creditor going into possessioii^ as Quasi mort- 
gagee, not entitled to receiver’s fees. Trunleston 
V. Hamill, 1 Ball & B. 384 ; 12 R. R. 38, 

r 

Deduction from Rents and Profits.] — The ex- 
penses of a receiver are not to be deducted from 
rents and profits decreed to the parties from the 
time of the agreement. MHjCod v. Phelps, 2 Jur, 
962. 

Tenant for Life bears Receiver’s Poundage.] — 

Where a receiver had been appointed both of the 
real and personal estate : — Held, that the tenant 
for hfe must bear the receiver’s poundage. 
Shore v. Sho7%\ 4 Drew. 601 ; 28 L. J., Ch. 940. 

Trustee Acting as Receiver.] — A trustee ap-^ 
pointed upon his own undertaking in a suit to 
act as receiver of the trust property is not under 
ordinary circumstances entitled to a salary as. 
receiver. PUMngton v. Baker, British MaUiaX 
Investment Co. v. Pilhlngton, 24 W. R. 234. See 
col. 58. 

Costs of Winding-up and Receiver’s Remunera- 
tion-Priority.] — See Company. 

YII. POSSESSION, 

c 

1. Right to and Attornment. 

When a turning of the Party out of Posses- 
sion.] — The appointing a receiver is not in all 
cases a turning the party out of possession where 
a receiver is appointed of an infant’s estate ; in 
such case, the receiver’s possession is in the 
possession of the infant ; but on the appointing 
a receiver in an adversary’s suit, as where the 
plaintiff in ejectment has recc’-'Sf'ed a verdwW 
here the receiver’s possessiofi seems to be the 
possession of him that has a right to it. Sharp 
V. Carter, 3 P. Wms. 379. _ 

* 

Delivery of Poisession to Receiver.] — The 
course of the court is, th^ #4 a receiver is 
appointed, and the owner of the estate is in 
possession of part of the premises, ^plj^tion 
should be ^ade 40 the court %at the owner 
should deliver possession to the •receiver, who- 
cannot distrain on the owner in possession, as 
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he is not tenant to him. If, therHore, loss 
arises, it was the party’s fault in not applying 
for Griffith v. Griffith^ 2 Ves, 4(ll. 

Order of Proceedings,] — Three defendants 

were ordered to deliver up to a receiver certain 
premises, within a week, or in default to stand 
committed ; but no writ of execution v as taken 
out ; they refused to deliver r^, and a serjeant- 
at-arms was ordered to go against them. Upon 
being brought up, two of them expressed con- 
trition, and were ordered to be discharged, upon 
payment of costs ; the third still persisting in 
bis contempt, was committed to the T'leet ; the 
costs <iiot being paid by the other two, they 
remained in custody of the serjeant ,* the orders 
were, upon motion, chschargecl with costs, and 
the persons liberated. Upon a motion, sub- 
sequently, that the defendants might be ordered 
to deliver up possession within a week after 
service of the writ of execution of the order 4o 
be made on that application, the court stated 
the course of proceeding to be, that there must 
he, first, an order to deliver possession, then a 
writ of execution of that order must be servj^d on 
the defendajjts ; and until that is done, no further^ 
order can be m^cle, and refused the motion 
with co^ts. Green v. Green^ 2 Sim. 394, 430. 

• Receiver already in Possession of Part.] — A 
receiver appointed to get in property, part m 
the possession of another receiver, cannot deprive 
the latter of the possession without the authority 
of the court ; and where the object of the motion 
is merely to compel the payment of costs, after 
the question with respect to the possession is 
decided, it ought not to be for committal on the 
ground of disturbance. Ward v. Smithy 6 Hare, 
312 ; 12 Jur. 173. 

Refusal to Deliver or Attorn.] — Where a re- 
ceiver is appointed, and the person in possession 
refuses to attorn, or to deliver up possession, it 
not appearing in what right the jioasession is 
held, the proper course is to move that the per- 
son may attorn. It is not necessary, m the first 
instance, to make such person a party to the 
suit. Reid V. Middleton^ Turn. & R. 456. 

Liberty to Let to Tenant for Life,] — In order 
to give effect to the claim of the tenant for life, 
the court, in contravention of a previous letting 
by the trustees of the will to a person who had 
r^tice of the trusts, granted a receiver of the 
property, with a direction.,to let it to the tenant 
for life upon the terms of giving security for the 
fulfilment of the objects of the testator’s will. 
Rayhes v. Raylies, 1 Coll. 687. 

Occupation Rent.] — A defendant who is the 
owner and occupier of an estate subject to a 
charge which the suit seeks to enforce, will be 
compelled to attorn to a receiver, and a reference 
will be directed to the master to fix an occupation 

•spsfft. RverdfS"^. Relding^ 22 L. J., Ch. 76 ; 1 
W. R. 44. 

Occupation rent prior to Appointment of 
Receiver.] — TlJe^court will not, by an inter- 
locutory o?^r before the Isearing, charge a 
party who in'^ssession of an estate, and who 
has heeiwp’dered to pay'lin occupation rent to 
the r^(i«i‘fer, with the amount of such rent for 
any period antdcedeiib to the oiate ^ the order 
for fixing the fCnt and appointing tne reviver. 
Lloyd V. Mason^ 2 Myl. & 0. 487. 


Arrears of Rent. ]-^- A tenant who had not 
attorned to the i^eceiver, ordered to pay him the 
arrears of rent fourteer/days, and tffe costs of 
the application. JLolson v. T^herioood, 19 Beav, 
575. 

Attornment — ^Effect of.] — ^An attornmont to a 
receiver appointed by the court of chancery does, 
not enure to the benefit of the person who shall 
ultimately he found to have in him the legal 
estate. Loans v. Matthias^ 26 L. J., Q. B. 309 : 

3 Jur. (KS.) 793. 

Fund in Discretion of Trustees — Order against 
Trustees for Payment. ]t-Ai 4 order ^s made, in 
an action in a county couit, appointing a receiver 
to receive the interest of ^ sum of money in the 
hands of trustees, and ordering the trustees to 
pay a specific amount out of the interest to the 
receiver half-yearly until the judgment in the 
action should be satisfied. The trustees were 
trustees of a will, by which they were directed 
to set apart and invest the sum in question, and 
were authorised, at their absolute discretion, 
from time to time, and at such time or times as 
they should think proper, to pay or apply the 
whole or any part of the income to or for the 
benefit of the judgment debtor in such a manner 
m all respects as they should think proper. The 
trustees applied for a prohibition : — Held, that 
as it depended on the discretion of the trustees 
whether anything should be paid to the judg- 
ment debtor, the receiver could not be entitled 
to receive the interest in their hands, and that 
an order for payment could not he made against 
the trustees, who were strangers to the action^ 
and therefore the county court judge had ex- 
ceeded his jurisdiction, and the proper remedy 
was by prohibition. Reg. v. Lincolnshire Counts 
Court .Judge, 67 L. J., Q. B. 136 ; 20 Q. B. D. 
167 ; 68 L. T. 64 ; 37 W. R. 174. 

Money iu hands of.] — Money in the hands of 
a receiver is not in custodia legis in the same 
way as it is when in the hands of a sequestrator. 
Lloare^ In re, Hoare v. Owen, 61 U. J., Oh. 541 ; 
[1892] 3 Ch. 94 ; 67 L. T. 45 ; 41 W. R. 105. 

Costs.] — On a motion that tenants may attorn 
and pay their arrears of rent to a receiver, it is 
not the course of the court to order the tenants 
to pay the costs of the motion. SJolhouse v. 
JToUconihe, 2 De Gr. & Sm. 208. 

A motion was made that a tenant might attorn 
^to the receiver or stand committed, and notice 
being only served on the ten'Jint’s solicitor at his 
request, stood over, and he did nqj: subsequently 
appear, bu^ personal service was effected ; — 
Held, that 'the receiver was not entitled to his 
costs. WUUams v. Williams^ 11 W. R. 635. 

2. INTEBFERENOE WITH. 

Not Permitted.] — A receiver i? an officer of 
the court, and any interference with him or -with 
property under his protection amounts to a con- 
tempt of court, and is punishable accordingly.'^ 
Hehnore v. Smith (No. 2), 66 L. J., Ch. 146 ; 35 
X!h. D. 449 ; 66 L. T. 72 ; 35 W. R. 157. And 
see Rroolis v. Greathed, 1 Jac, & Walk. 178 ; 
Randfield v. Randfield, 1 Dr. & Sm, 310 ; Johnes; 

V. Claughton, Jac. 573. 

An interference with the receiver in possession, 
by a person claiming to be entitled to the pro- 
perty, will not be pernai^ted after such person 
has been warned of the position in which the 
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property is placed, nor will ^lie intention of 
taking iil|ierior proceedings to assert his title k) 
the property prevent h’m from ^^sts 

of an application to commit him for contempt. 
JS'ripp Y. Bridgewater and Taunton Canal Co.^ 
3 W. B. 356. 

ISTo one may interfere with money or pro- 
perty in the hands of the court without the 
•consent of trie court, w'hethcr such interference 
is with the consent of a receiver appointed in 
the cause or in any other way. Be Winton v. 
Brecon Coriioration^ 6 Jur. (n.s.) 1046 ; 8 W. B. 
385. 

Where, uC)4cr thp garnishee clauses of the 
17 & 18 Viet. 125,^ an order had been ob- 
tained at law against a receiver appointed in a 
-cause pending in the Court, by his consent for 
payment to a judgment creditor of the moneys 
clue or accruing due from him as such receiver 
to the defendants, a corporation, and the re- 
ceiver had, without the consent of the court, 
paid over certain moneys which he had re- 
ceived-in the cause, and which by an order of 
the court he was directed to pay to the de- 
fendants : — Held, on motion made to that effect, 
that the persons to whom the same was paid 
were bound to refund it. Ih, 

It is no answer to such a motion to say that 
it IS premature, because the receiver not having 
passed his accounts, it is unascertained whether 
the court will aUow him the payment which 
he has made. II). 

Though Order Erroneous.] — The court 

will not permit its receiver to he interfered with 
or dispossessed of the property, nor will it allow 
payment to him to be intercepted, although the 
order appointing him may be perfectly erroneous. 
An application must first be made to the cotTrt 
for leave. Ames v. Birltenhead Boclis (^Tnistees)^ 
20 Bcav. 332 ; 24 L. J., Ch. 640 ; 1 Jur. (N.S.) 
.629 ; 3 W. B. 381, 

Commitment.] — Where a person takes forcible 
ossession of estates, over which a receiver has 
een appointed, an order for his commitment 
will he made without an order nisi being 
previously obtained. Broad v. Wiekliam^ 4 Sim. 
611. But in Ireland it has been held that a 
tenant who rescues a distress by a receiver will 
not be attached, but must be proceeded against 
at law, or under the statute. Fitzpatrich v, 
Byre^ 1 Hog. 171. 

SeiiuestratioE.] — JJnder an order of the court, ‘ 
made in a suit in which it was held that a judg- 
ment was a chiSrge on an ecclesiastical benefice, 
a receiver was in possession of the fhnds of the 
benefice for the benefit of the plaintiff, subject 
to a due provision for the service of the church. 
A subsequent incumbrancer, with notice of the 
appointment of the receiver, issued a seques- 
tration and proceeded up to publication, but 
did not take or receive any funds of the living : 
— ^Held, that this ought not to have been done 
— .without the leave of the court, that it was an 
interference with the possession of the receiver, 
and was a contempt. Bawliins v. Gathero.ole^ 
1 Drew. 12 ; 21 L. J., Oh. 617 ; 16 Jur. 6.59.' 
And see S. C7., 1 Sim. (N.s.) 63 ; 20 L. J., Oh. 59 ; 
14 Jur. 1103. 

Performance of Beligious Service in District 
€hapel.] ■— Charity property, over which a 
receiver had been appointed, inclucLed a chapel, 
where service had fur a long time been performed 


by the nominee of the master of the charity. 
The churchwarden of the ' adjoining parish 
alleged that the chapel was the parish chifrch, 
and an />cclesiastical benefice distinct from 
the charity, and, in order to try the right, 
prevented the master’s nominee, who had no 
license from the bishop, from performing the 
service. An injunction was granted to restrain 
him from further interference, with liberty to 
take legal proceedings to establish his claim. 

! Att.-Gen. v. St. Cross Hosj}ital, 2 W. K. 642. 

Eailway Company taking Land under Lands 
I Clauses Consolidation Act.]— A railway com- 
I pany, without the leave of the court, " took 
^ proceedings under the Lands Clauses Consoli- 
dation Act to take possession of lands in the 
possession of the receiver under the court. On 
an ex parte motion, they were restrained. link 
V. Bundle^ 10 Beav. 318. 

Seizure by Sheriff.] — A seizure of partnership 
assets in the possession of a receiver appointed 
by the court, of which the execution creditor had 
notice : — Held, to he a contempt on the part of 
-the execution creditor and of ^ the pheriff ; and 
the court ordered both responaents to pay the 
costs of the seizure, and of a motion to Commit 
for such contempt. Jadw v. Sterne, 3 Giff. 629 ; 
9 Jur. (N S.) 320 ; 10 W. B. 555. 

A sheriff seized the goods of a tenant of 
lands over which a receiver had been appointed. 
He retained half a year’s rent, and paid over 
the balance to the judgment creditor. The 
receiver claimed the rent, and the plaintiff 
brought an action against the sheriff, who ap- 
plied to the court for protection as between 
these adverse claims. The court declined to 
interfere. Trye v. Tryc, 13 Beay. 422 ; 20 L. J., 
Oh. 368 ; 16 Jur. 809. 

Ejectment.] — Where a receiver is in possession, 
an ejectment cannot be brought without leave of 
the court. Angel v. Smith, 9 Ves. 335 ; 7B. B. 214. 

Defending.] — Upon motion that receiver 

may he at liberty to defend an ejectment, the 
parties interested being adults, and consenting, a 
reference was made whether it was for their 
benefit. Anon., 6 Ves. 287. 

Landlord’s Application for Leave to 

bring Ejectment — Non-payment of Rent — 
Jurisdiction to impose Terms.] — Where a ror 
^ ceiver has been appointed over lands held at a 
rent, the landlord must obtain leave of the court 
before he can commence an action to recover 
possession for non-payment of rent ; and, in 
granting such application, the court has juris- 
diction to impose terms, such as that the 
proceedings shall not be commenced for a 
specified time. In disposing of such applications 
the court will be slow to interfere with the rights 
of the landlord, and will only impose conditions 
when necessary for the benfj^t'’S^lTc estate TuT 
sale, and not likely to occasion! the lancllord any 
appreciable injury. Battevshifs Bstate, In rc, 
81 L. R., Ir. 73. ^ 

Copyholds, J— In suits ^ <^lituj‘s and 

legatees, a i-cccivcr was ap|«)i!Sbd %f the rents 
and profits of real estate, jiart of s?itjjc]i was 
copyhold. The death of tli^ las(^ tenant ^RHdiig 
been duly f|)rcscn'%cd at the court baron of the 
mano9, proclamations were mad^ for the next 
tenant to come in and be admitted, and no person 
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appearing, tlie baili:^ of the manor was orclereJ 
to sei< 2 e the lands quonsque. Declar^ition in ^ 
•ejectment, at the suit of the lord, was afterwards | 
served on the ter re-tenant ; but, on the motion 
of the receiver, the lord was restrained by in- 
junction from prosecuting the action. Ui‘ely}i v. 
Lewis ^ 3 Hare, 472. 

(f 

Receiver in Bankruptcy and Bill of Sale 
Holder,] — When a receiver has been appointed 
by the court of bankruptcy, it is a contempt of 
court for the holder of a valid bill of sale of 
^oods of the bankrupt to oust the receiver 
from possession which he has taken of such 
goods. Goehr aw, LJx parte, Mead, la re, 41 
L. J., Bk. 87 ; L. R. 20 Eq. 282 ; 23 W. R. 726. 

, A receiver appointed by this court being 
in possession of property under that order, the 
sheriff seized the property on a writ of fieri 
facias, and, upon motion to commit him fori 
contempt, justified his seizure and subsequent 
conduct by alleging that the order appointing 
the receiver was an order that ought never to 
have been made, and that, in fact, it had been 
obtained by collusion between the plaintiffs 
and defendaiils in» the suit : — Held, ordering 
the sherig to withdraw from possession, and 
pay the costs, that the court could not, upon 
sneh a motion, enter into the question of the 
propriety or impropriety of the order appoint- 
ing the receiver, but was bound to vindicate 
its authority and protect its officer ; and that, 
at the utmost, circumstances could only be 
looked at in administering the amount of 
punishment. Upon the submission of the 
sheriff, he was not committed, and the order 
was made without prejudice to any application 
which the execution creditor might be advised 
to make to be heard pro in ter esse suo. Russell 

V. AngliaaRy., 3 Macn. &Gr. 104 ; 20 L. J 
Oh. 257 ; 14 Jur. 1033. 

Sheriff under 1 & 2 Viet. c. 110, not in 
Position of Receiver.] — A sheriff, who has levied 
under a writ of fi. fa. issued by the court of 
chancery under 1 & 2 Vict. c. 110, is not 
entitled to an injunction to restrain proceedings 
against bim by strangers to the suit, by analogy 
to the case of receivers or sequestrators appointed 
by the court, or to the practice at law under the 
Interpleader Act, or otherwise, Roche v. Coohe, 

2 Be Gr. & Sm. 493. Affirmed, 2 Ph. 691, 

After an order for, but before the actual 
appointment of, a receiver a suit for disso- 
lution of partnership, the sheriff had taken 
possession of part of the partnership property 
under a fi. fa., and afterwards refused to quit 
possession when the receiver was appointed ; a 
motion to commit the sheriff for contempt was 
refused with costa. Befries v. Creed, 34 L, J., 
Oh. 607 ; 11 Jur. (N.s.) 360 ; 12 L. T. 262 ; 13 

W. E. 632. 

rffStTn Inju?e^15^i^poiBtineiit— Application 
to Court,] — A third person claiming an interest 
in lands over which a receiver has been ap- 
pointed, should, if.,lfe is injured by the appoint- 
ment, apply to>?te court; not tc^interf ere with 
the tenants. Wardi^ v. Lloyd, 2 MoU. 388, 

It is not accofding td^the ci^urse of the court 
to refuse to try a right which is claimed 

against i^ff^receiverj'^unlefs it is cleur tha^ there 
is no foundation for the claim. Randfield f. 
Ran-djieU, 3 Be G, P. & J, 776 ; 31 L, J., Oh. 113 ; 

8 Jur. (2s\S.) 161 ; 6 L. T. 698. And se9oo\. 67. i 


^ 3. Distress by Partids. 

Landlord,] — The only person wfiio may inter- 
fere with The possession of a receiver is a land- 
lord distraining for a year’s rent. Any other 
person who claims a better title than tSe re- 
ceiver ought to apply to the court for leave to 
enforce his rights. Coekrane, Ex parte. Mead, 
In re, 44 L. J., Bk. 87 ; L, R. 20 Eq. 282 ; 23 
W. R. 726. 

A receiver, having been appointed to realise a 
testator’s estate, advertised the fi^miture for sale. 
The day before the sale the J-andior^^ gave him 
notice of his claim for rent, but ^ok ho farther 
steps . — Held, that the landlord had no lien on 
the proceeds of the sale in'*priority to the other 
creditors. Suttori, In re, Sutton v. Rees, 1 K. R. 
464 ; 9 Jur. (N.s.) 456 ; 8 L. T. 343 ; 11 W. R. 
413. 

The appointment of a receiver does not affect 
the rights uf a landlord ; but he cannot exercise 
them without first obtaining leave of the c^urt. 
Ih. 

, Receiver appointed in Bankruptcy.] — A 

lantllord distrained for one year’s arrear of rent 
on goods of a debtor in the hands of a receiver 
appointed by the court of bankruptcy. On an 
application by the receiver to the county court 
judge for an injunction, the landlord was re- 
strained from proceeding with the distress, and 
was also committed for contempt- of court. On 
appeal : — Held, that the landlord could distrain 
as against the receiver without the leave of the 
court ; and further, that the position of a receiver 
in bankruptcy is not the same as that of a re- 
ceiv(jr in chancery. Till, Ex parte, Maykew, In 
re, 42 L. J., Bk. 84 ; L. R. 16 Eq. 97 ; 21 W. R. 
574. 

Leave of Court to Distrain.] — When pro- 
perty over which a person claims a right to dis- 
train is in the hands of a receiver the court of 
chancery will give leave to distrain, unless it is 
clear that the property is not within the power 
of distress, Eyton v. Denbigh, Ruthm and Corwen 
Ry., 38 L, J., Ch. 74 ; 16 W. R. 92*8. 

Annnities Secured on Real Estate.] — In a suit 
relating to two annuities secured on real estate, 
and to which the grantor was not a party, a 
receiver was appointed “of the incomes of the 
outstanding trust property” ie. the pleadings 
mentioned. The receiver entered and continued 
in possession of j!:he real estate for six years. The 
court refused to restrain the grantor by injunc- 
tion from distraining on the tenants. An order 
for a receiver ought to state distinctly on the 
face of it over what property the receiver is 
appointed. Crow v. Wood, 13 Beav. 271, 

Rents of Land subject to Rent-charge.] — ^A 

rent-charge of lOOZ. was granted out of certain 
lands, part of which was let to two tenants, 
whose rents amounted to 155L, and who by tue 
samg deed attorned to the grantee. A receiver 
having been appointed over the rent-charge on 
petition, under the Judgment Acts, the grantor 
distrained the tenants for 55?., the balance of 
their rent over the rent-charge : — Held, that the 
court, by appointing the receiver, had attached 
the whole rent payable by tenants, and an 
attachment was awarded in the petition matter. 
Hayden v. Shearman, 2 Ir. Oh. E. 137. 
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4. OTiJEE of Thijld Pabties. ^ 

Judgment Creditor — Goods — Leave to Levy.] 

— ^Where an order of the court has, by mistake, 
put a ];ecelver in possession of goods, the proper 
course for a judgment creditor, seeking to levy 
execution against them, is to move to discharge 
the order, or to apply to be examined pro 
interesse suo. Foioler v. Haynes^ 2 K. R, 156. 

Judgments — Liability of Land in Possession of 
Receiver.] — Lanids are liable to judgments, not* 
withstandi% the co*irt pf chancery has appoinied 
a receiver to i^ceive the rents and keep down 
the incumbrances, anc^ to pay the surplus to the 
owner. Zeiois v. Zou>ch {LorcC)^ 2 Bim. 389. 

Costs — Leave to Levy Execution.] — A. B. had 
obtained an order in the exchequer for payment 
of coats against a party to a suit in this court, 
who was tenant for life of certain property over 
whick a receiver had been appointed, with 
directions to pay her the rents. The court gave 
leave to A. B., notwithstanding the appointment 
of receiver, to sue out and execute such writs 
he might be advised. Guoch v. ILcmovtli^ 3 
Beav. 428. 

Receiver Delegating to Solicitor — Reimburse- 
ment.] — k. was appointed receiver, but the 
solicitor in the cause alone acted, and paid over 
the rents to the tenant for life. An incumbrancer 
compelled the receiver to pay the same amount 
into court \ and after payment of his claim, there 
remained a surplus, which was paid to the tenant 
for life : — Held, that A. could not, on petition, 
obtain repayment by the tenant for life, or out of 
the estates. Gurden v. Jdadoocli^ 6 Beav. 157 ; 
12 L. J., Ch. 62. 

Order on Receiver — Petition-Bill.] — A., being 
entitled, undc'x a decree, to an annuity, which 
she was to receive from the receiver in the cause, 
borrowed lOOZ. from B., and signed a memorandum 
of agreement to the effect that her said annuity 
should he a security for that sum and interest, 
and also gave an order upon the receiver for 
payment to B. of lOOZ. Upon B. presenting the 
order to the receiver, the receiver stated that he 
would not pay it, because A. had desired him to 
pay to no person but her agent. Upon the peti- 
tion of B., praying an order upon the receiver for 
payment : — Heldp, that as A. appeared ai^ 
opposed the petition, the court had no jurisdic- 
tion to make the order upon petition, but that 
B. should have come by bill W^Mell v. Leslie^ 
Carter^ JEioparte^ 11 Jur. 29. 

Eirst Ineumbraxicer — Leave to Enforce Se- 
curity.] — The priorities of incumbrancers upon 
an estate wgre declared, and a receiver appointed, 
to which a first incumbrancer was no party ; and 
he subsequently filed a bill against them and the 
receiver, to establish his priority, pmying that 
his suit, “ if necessary, might be taken as supple- 
mental,” and ho moved in that second suit for 
an injunction to restrain the receiver fi^im 
maldng further payments : — field, irregular, and 
that his 'course was to liave applied in the first 
suit for leave to enforce his security. Svuth v. 
Zffingham (&rZ), 2 Beav. 232, 

Right of Way— Obstruction — Leave to Abate.] 
— It is not the course of the court to refuse 
liberty to try a right claimed against its receiver, 


unless it is perfectly clears that there is no 
fuundati(|a for the claim, Lam v. Cajjntx^i, 61 
L. J.. Cli.fe55 j [1891] 3 Ch. 411 ; 65 L. T. 375 
4U W. E. 87. 

Pajunent of Money.] — A person who is not m 
party to an action is not entitled to a])ply by 
motion for payment of money to him by a re- 
ceiver appointed in the action, even thouirh his. 
claim is made in respect of a debt properly pay- 
able out of the funds in the receiver’s hands. 
Broclilebanli v. Mubt London i2y., 48 L. J.. Ch. 
729 ; 12 Ch. D. 839 ; 41 L. T. 205 ; 28 W. 11. 30. 


Yin. EIGHTS, DUTIES, AND MANAGE- 
MENT. 

1. Gei^eeally. 

p. An Officer of the Court.] — A receiver is not an 
agent for any other person. He is not a trustcj. 
He is an officer of the court, appointed by it, and 
responsible to it. Baoup Corporation v. Smithy 
69 k. J., Ch. 518 ; 44 Oh. D. 395 ; 63 L, T. 195 * 
38 W. E. 697. 

in 

Powers and Authority ofi^ — A receiver in 
chancery has a right, without any aut^.ority or 
direction from the court of chancery, to issue a 
debtor summons to compel payment of a debc 
due to him in his character of receiver. Harris^ 
Mx parte ^ Lewis, In re, 46 L. J., Bk. 71 ; 2 Cb> 
D. 423 ; 34 L. T, 261 ; 24 W. E. 851. 

Where a receiver in a cause, without obtain- 
ing leave from the court, proved against the 
estate of a bankrupt legatee, who was a debtoi* 
to the estate : — H eld, that the receiver must be 
treated for this purpose as having authority, and 
that the effect of the proof was to discharge the 
debt and entitle the bankrupt whose bankruptcy 
has been annulled to his legacy. Armstronq v. 
Armstrong, L. E. 12 Eq. 614 ; 26 L. T. 199 ; lt> 
W. R. 971. 

Money in Hands of.] — Money in the hands of 
a receiver is not in custodiil legis in the same 
way as it is when in the hands of a sequestrator. 
LLoare, 1% re, llonre v. Owen, 61 L, J., Ch. 541 \ 
[1892] 3 Ch. 94 ; 67 L. T. 45 ; 41 W. E. 105. 

Collection of Rents.] — A receiver ought not to 
do any acts which may involve the estate in 
expense without first applying to the court for 
leave. Swahy v. Bi^Jum, 5 Sim. 629. • 

It is the duty of a receiver to collect the 
rents, but not to assume the management of the 
cause. Callaghan v. Beardon, Sau. & Sc. 682. 

Assistant or Driver — Reference.] — It will 

not be referred, whether for the l)euefit of the 
minor, that a driver or assistant to the 
receiver in enforcing payment of the rents 
shoulil be employed at the minor’s expense. 
Such assistant ought to b^yjjiiikkjf the re^^gy^r. 
lieddington, In re, 1 MolirSofe. 

Plantations— Caret a]|j^er.] — The master 

has jurisdiction to appoint a rwit bailiff to assist 
the receiver orm caretaker of tat ions, if he 

conceives it for the betu^t^I the estate. The 
court will not entertain such a motion. A'cwton 
V. Ohre, Sau. k Sc. 137. ^ 

ft 

fihooting.]— Ecceiver autheffisod to let the 
shooting upon certain terms, pending an injunc- 
tion, imtirtrial of issues respecting the right of 
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warren. Blanchard y. CawtUorn^ Coop. temp. 
Brough. 113. I 

Timber Blown Down.] — Where timoer trees 
were blown down on an estate over which a 
receiver had been appointed, the court ordered 
the receiver to sell them to the best advantage, 
and to keep a separate accouniJ of the produce 
of the sale, with liberty to the parties to apply 
at any future time, as they might be advised. 
Crofts V. Poe^ Jon. k 0. 193. 

Custody of Court Rolls— Infant Lord.] — The 

right t» the custody of the court rolls of a manor 
is in the lord, and not in the steward. Rawes v. 
Rawes^ 7 Sim. 621 ; 6 L. J., Oh. 111. 

In a cause where the infant plaintiffs were 
lords of a manor, the court, on motion, ordered 
the court rolls to be delivered up to the receiver 
in the cause. Id, i 

Head Rent — Payment of.] — The receiver over 
a leasehold or other derivative interest or estate, 
should pay the head rent regularly. If* the 
landlord is obhged to apply for leave to proceed, 
the court wil? make the receiver pay the costs 
of the ^plication if he had funds to pay the 
rent ; or otherwise, give the landlord the costs 
Of his application against the funds in the 
causes. Semble, that in such a case the land- 
lord might proceed for his rent without asking 
the leave of the court. Walsh v. Walsh, 1 
Ir. Eq. R. 209. 

The primary duty of a receiver over a lease- 
hold is out of the sub-rents to discharge the 
head rent, and this he is bound to do without 
an order of the court for that purpose. Accord- 
ingly, where a receiver had suffered the lessee to 
be evicted by ejectment for non-payment of 
rent, and it appeared that he had received rent 
from a sub-tenant more than sufficient to pay 
the head rent, and applied it in payment of 
other demands, amongst which were the annual 
premiums upon certain policies of insurance, in 
which as a creditor of the estate be was in- 
terested, and although he was directed to make 
those payments by an order of the court, he 
was compelled by the court to pay to the land- 
lord the arrears of head rent. Balfo v. Blalie, 
1 Ir. Oh. E. 365. 

Assignees of Insolvent — ^All Debts Paid,] — 
Tift representatives of a surviving assignee of 
an estate that had paid 2f)s. in the pound, all 
the commissioners being dead, were ordered to 
execute a power of attorney to a receiver, ap- 
pointed under a decree of the court, in a cause 
in which the surviving assignee was a defendant, 
to collect and get in the said estate, they 
being indemnified. Tmgood v. Hanltey, Buck, 
66 . 

yiaim of Salary — Discharged 

Receiver.] — A biLLaJleged that the defendant 
had been appointed receiver in a certain suit, 
and that as such receiver he was bound to pay 
the plaintiff a cerllin salary j that the defendant 
ought to hav<»^aid the plaintifitthis silary from 
January, 1834, to ^.nuary, 1839, but that he had 
paid the plaifttiff noming ii? respect of it ; and 
that tb^di^ffr)rla.Tit. had since been discharged 
from being receif'er. ^The bill* pray for an 
account of the ,?am due to the plaintiff fiom 
1834 to 1839, and for paymentby the defendant ; 
— Held, that this bill was open tcf a general 


demurrer. Bit Pfe v. JDunsooibe, 14 L. J., Ch. 

403. 1 # , * 

Liability of Inspectors appointing Receiver.] — 

When a receiver is appointed under an ordinary 
inspectorship deed, the inspectors, though they 
appoint and may remove him, are not responsible 
for his default as if he were tkcir agent. 
Hohson V. Jones, 39 L. J., Ch. 24.6 ; L. E. 9 Eq. 
456; 22 L. T. 143 ; 18 W, R. 477. 

Licence— Renewal of.] — ^An hotel and restau- 
rant were sold in July, 1891, ^he narticnlars 
stating that a retail liceiKje \\as ^ttsched, that 
the premises were in possession of the receiver 
appointed by the court, that the licence 
would be handed to the purchaser. Owing to 
delay, caused by the purchaser, the conveyance 
was not completed till Hay, 1892. The licence 
expired in October, 1891 : — Held, that there was 
no failure of duty on the part of the receiver 
in not applying for a renewal, and that the 
purchasers could not sustain a claim for compen- 
sation for the loss of the licence. Hay's Bstate, 
In re, 31 L. E. Ir. 63. 

Carrying on Trade.] — See Company (Deben- 
tures). 

2. CONTEAOTS BY. 

Receiver and Manager — Debenture-holders, 
Action — Liability on Contracts.] — Receivers and 
managers appointed by the court at the instance 
of the debenture-holders of a limited company 
to receive and manage the assets and business 
of the company are officers of the court, and are 
not, by virtue of their appointment, the agents 
of -ffhe company to make contracts on the com- 
pany’s behalf. Semble, they are not the agents 
of the debenture-holders. De Crelle, Houdret 

(70. V. Bull, 10 R. 97 ; 1 Hanson, 118. 

They may be personally liable on their con- 
tracts made as receivers and managers. If they 
purport to contract on the company’s behalf, 
they may be liable for breach of warranty of 
authority. Ih. 

And see Gosling v, Gashell, 66 L, J., Q.B. 
848 ; [1897] A. C. 675 ; 77 L. T. 314 ; Burt v. 
Bull, 64 L. J., Q. B. 232 ; [1895] 1 Q. B. 276 ; 
71 L. T. 810 ; 43 W. B. 180 ; and Given v. Oro?ih, 
[1895] 1 Q. B. 265. See also Company (DEBEN- 
TURES) and Principal and Acent, 

3. Disbursements and Repairs. 

Sums laid vnt without Order — Reference.] — 
Formerly a receiver was not entitled to any 
allowance for sums of money laid out by him 
on the estate, without a previous order. But 
according to the present practice, a reference is 
directed to the master to inquire ^vhether the 
transaction is for the benefit of the parties inte- 
rested. Tempest v. Orel, 2 Her. 56. 

Receiver not permitted to lay out more than 
a very small sum at his discretion. Waters v. 
Taylor, 16 Yes. 26 ; 13 R. R. 91. 

• 

Repairs— Discretion of Receiver,]— Receiver 
is not to lay out money in repairs at his own 
discretion ; but, under circumstances, an inquiry 
was directed; and the report stating that ex- 
penditure was for lasting benefit of estate, and 
by the direction of trustees, order for thau 
allowance was made. Blmt v. Cliilhevow,^ Yes. 
799. 


8—2 
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EeceivQrs and con^ittees not to apply tVc 
imst fund in repaii’^j Vo any considerable extent 
without previous application. Upon a receiver’s 
Mipplication to be allowed for repairs done, an 
inquiry was directed whether repairs were rea- 
sonable. Att.^Oen.Y. Vlgo)\ 11 Yes. 503. 

A reference as to whether any sum should bo 
laid out in the re})airs of certain ])remises, 1 eld 
under the court, was refused ; because prim a 
facie a tenant is bound to repair, anti the motion 
was a voluntary application on the part of the 
receiver in the cwise. Lonct (^Duke) v. Croshle^ 
San. & Sc, ^ 

The directiorf' in an’ order appointing a re- 
ceiver that lie shall manage as well as set and 
let the estate, authorises him to propose to the 
master, from time to time, to make ordinary 
repairs to the buildings on the estate. Thornhill 
V. T?i.ovnh}ll^ 14 Sim. (iOO. 

Family Mansion,] —riopairs of the family 

naansipin, and continuance of the family charities, 
and accustomed bounty to the poor, arc reason- 
able and proper objects. Lord chancellor ex- 
pressing no doubt of the authority of thei 
chancellor in the management of minors’ for- 
tunes, extending to mere ohai’ity and bounty, 
having regard to the circumstances of the 
country, and especially in relation to no com- 1 
pnlsory provision for the poor. Bcddiwftoo^ Jn \ 
re, 1 Moll, 256. ‘ ] 

Glebe House.] — The expenses of repair- 
ing the glebe house are the first charge upon 
profits of the benefice received by the receiver. 
BterVmj v. Wynne ^ Hay. & J. 817. 

Employing Poor Tenantry in Time of Bistress.] 

— In a time of general scarcity and distress, the 
receiv'd' of a minor’s estate will be authorised 
to lay out a sum of money in relieving and 
employing the poor tenantry. Jachson v. Jack- 
son, 2 Hog. 238. 


position ; but the tenent ought to have notice 
of such 4)plicatiou. Ifaicltes v. Smith, Sixu. & 
Be. 326. \ 

4. Title to Rents and Debts due. 

Rents in Arrear.] — A receiver appointed by 
the court is entitled to receive rent,-, then in 
arrear. Codrinrjton w Johnstone, 1 Bcav. 520; 
8 L. J., Ch. 282'; ,3 Jur. 528. 

A tenant who had refused to pay rent to the 
receiver, on the ground of having received from 
the defendants notice not to ilo .so, was on motion 
made upon notice to him ordered to pay the 
arrears to the receiver, with the costs of the 
motion. Ilultson v. Sherwood, 19 Beav. 575. 

Order to Pay Debt to Receiver— Jurisdiction.] 

— Qmere, when a receiver has been appointed to 
(^llecb and get in outstanding personal e, state, 
has tlie court jurisdiction to order a debtor to 
the estate to pay the sum due by him to the 
receiver. ICirli v. Houston, 5 Ir, Eep R. iPS. 

Tl^ court declined to make such an order, 
where the debtor had paid the money to the 
personal representative beforef>be ITad notice of 
the order appointing the receiver. Ih. ^ 

Payment by Tenant — Subsequent Payments — ^ 
Demand.]— If a tenant has once paid rent to a 
receiver, a personal demand of rent subsequently 
accrued due is unnecessary, and a demand by 
letter, or by a third ])erson, is sufficient. IJrown 
v. 0 Connor, 2 Hog. 77. 

Solicitor receiving Rents without authority 
of Court.] — A solicitor who receives rents in a 
cause, without the authority of the court, will 
be ordered to pay them over to the receiver, and 
cannot retain them on the ground of lien, or set 
them off against costs alleged to be due to him 
from the plaintiff. Wiolwns v. TownsJmid, 1 Russ. 
& M. 361. 


Poor-rate Judgment.] — A judgment for poor- 
rate against the immediate lessor, under the 
6 A 7 Viet. c. 92, s. 2, does not deprive the poor- 
law guardians of their remedy against the occu- 
piers, under s. 3 of the same act. Therefore the 
court directed the receiver to pay a rate struck 
before his appointment, and the costs of a pay- 
ment olitained for it against the immediate 
lessor. He Montmorency v. I^ratt, 12 Ir. Eq. R^ 
411. ^ 

Stamp — Tithe Composition,] — When a tenant 
held lands under an unstamped accepted proposal, 
which rendered him liable to the payment of 
tithe composition, the court on motion directed 
the receiver over the landlord’s estate to stamp 
the same, aud that the expenses thereof should 
be allowed to him in passing his account. Lang- 
ley T. Langley, 1 Dr. &Wal. 252. 

Tithe Rent-charge,] — The general order of the 
court, directing the receiver to pay the tithe 
rent-charge, amounts to an order to pny in ca^h 
particular case. Brown v. Brown, 2 Ir. Eq. R. 
409. 

Upon the application of a tithe owner, under 
the 4 Geo, 4, c. 99, s. 38, a receiver in a minor's 
: ausc directed to pay over one year’s arrear of 
lithe composition outifof the proceeds of a dis- 
tress for rent made by him upon a tenant who 
was primarily liable to the payment of the com- 


Payment into Court to save Receiver’s Pound- 
age.] —A receiver being appointed to get in the 
outstanding estate of a testator, the court gave 
leave to a party who was willing to pay a sum 
duo to the estate into court to do so, in order to 
save the poundage, which would have been in- 
curred if it had passed through the hands of the 
receiver. Ilaigh v. Grattan, 1 Beav. 201 ; 8 
L. J., Ch. 249. 

Retainer hy Executor against Receiver.] — 

The retainer of his debt by an executor as against 
a receiver appointed by the court is improper. 
Havengwrt v. Moss, 14 L, T. 133 ; 14 W. R. 463. 


Payment of Debts obtained adversely to Re- 
ceiver.] — Upon an application of the receiver in 
a cause supported by an affidavit founded on in- 
formation and belief only, the court ordered a 
defendant, who had obtaii>f?«^'^cymcn-t 
tain debts adversely to ' the receiver, withm one 
W’^eek to make an afiiiLavit of the amounts as 
received hy him, and to pay' the same to the 
receiver, or in default to be conirmttcd. Barlicr 
V. Poooch, 30 L. T. 458. ^ 


0. ijEASES BY. 


Receive^ to ir3t to besf Advantage.]— Motion 
by remote remainderman and tenants to 
restrain receiver from ejecting tenants, refused 
with costs,'*" their interest not being sufficient. 
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Eeceiver is to let, the estate to the best aJvan- 
tagei but be cannot raise the rents upon slight 
grounds, nor turn out tenants, nor leif even for 
one year without application to the master. 
Wynne v. Newboroiigli (LorcV)^ 1 Ves. J. 164, 165. 

Application to Court,] — ^Receiver here gives 
security duly to account ; -inot for faithful 
management. He cannot set and let, nor make 
expenditures, without application to court ; 
manager in West Indies may. Morris v. Elme^ 
1 Ves, J. 139. 

Eejerence to Eegistrar.] — An application 
being made by the receiver of real estate, 
appointed by order of the court, for general 
directions as to letting and management of the 
estate of the deceased, and for leave to grant 
leases for the term of three years, the court 
ordered the matter to be referred to the registrar 
for his report. Neale v. 23 W. E. 418. 

Infant Remainderman.] — No instance of power 
being given by court to receiver to grant lease 
which would bind infant remainderman, Gtbhins 
v. Howell, 3»Mad^. 469. ^ 


t^e to time, as*! may he necessary. Dean v. 
Jjonovan^ Hay. ^ J. 218. | ^ «* 

Reletting Recovered Lands.] — A receiver 

need not apply to the court for leave to let 
for six months, subject to redemptioij, lands 
which have been recovered in an ejectment 
for non-payment of rent. Vhicent^ v. Gullbis^ 
Hayes, 29. 

Application by Plaintiff not Receiver,] — 

A motion to let lands in the actual occupation of 
the defendant or respondent ii^ cause or matter, 
should be made by the. pkintiff ^ petitioner, 
and not by the receiver in 8uch*cause or matter. 
If such motion be made by the receiver, and be 
unopposed, the court will not make any order 
u])on it ; and if it be opposed, it will be refused 
with costs. Wrlxon v. Vize, 5 Ir. Eq. R. 276. 

Affidavit in Support.]— An affidavit made 

by a receiver in support of an application for 
liberty to let lands, must show clearly that the 
lands are not in the possession of under-tenants. 
An order for letting will not be made upon 
consent. Sealy v. Munns, 1 Ir. Eq. R. 332. 


Inquiry as to Length of Term.] — ^Appointment 
of a receiver of an estate in India ; the receiver 
to be in England, acting by an agent. Inquiry 
directed what should be the term, beyond which 

he should not be permitted to let. v. 

Llndaay^ 15 Yes. 91. 

Twenty-one Years’ Lease,] — S. B. being in 
possession of a manufactory held under a college 
lease for twenty-one years, with general covenant, 
dies ; and a suit being instituted, a receiver is 
appointed, who provisionally agrees with I. to 
let the premises to him for twenty-one years, 
subject to certain covenants with special excep- 
tions as to repairs and damage by fire. After 
this agreement the old lease is renewed, and in 
the renewed lease certain new buildings erected 
by I.) and excepted in his covenant to repair, are 
inserted as part of the parcels. 1., wishing to 
give up possession, proceeds to remove his new 
buildings, is enjoined from so doing, an<l 
eventually a reference is directed to chambers, 
and the chief clerk certifies that a lease can be 
granted to I. On an appeal from such certifi- 
cate : — Hold, that the receiver was not in a 
condition to grant such lease, and that the 
(^^rtificate was not correct. Whitehead v. Bennett^ 
5 W. R. 419. 


Letting to Tenant for Life.] — In order to 
give effect to the claim of the tenant for life, 
the court, in contravention of a previous letting 
by the trustees of the wdll to a person who had 
notice of the trusts, granted a receiver of the 
property, with a direction to let it to the tenant 
for life upon the terms of giving security for the 
fulffi ment of the objects of testator’s will. 
'I^aples V. MayiteS^l Coll. 587. 


Lease of Tarm — ^Removal of Straw.] — ^Y^hcre 
the receiver h^fi let to a party, not in the 
cause, a faia??, part of the ^tates in question, 
the court, by or^^r in a summary way, restrained 
him from caiTying ^raw, c^c,, therefrom. Walton 
V. Sim. 352 ; 12 Jur. 299. 

Ireland — Premises of SmaAl Value,] — ^^^here 
the premises are of small value, the receiver 
will be permitted to let and to ilistrain from 


Costs.] — Costs of letting, refused with 

costs, to a receiver. Payne v. Lamh^ 8 Ir. Eq. R.., 
517. 

New Letting Directed.] — Where the 

master in chancery refused to take a bidding, 
for the inheritor and a party in the cause, at the 
letting of the lands, on the ground that he had 
not obtained the previous permission of the 
court, and declared as tenants, bidders of a less 
r^t ; the court, upon obtaining a certificate of 
their practice from the masters, directed a new 
letting of the lands. Sjjroicle v. Sj)roulei 7 
Ir. Eq. R. 633. 

Mortgage.]— Upon a motion for letting 

' in a mortgage cause, if there is a receiver upon 
I answer, the order is absolute in the first instance, 
i but only conditional if the receiver is upon 
I process. Surris v. Perse, 2 Moll. 327. And see 
I Seymour v. Seymour, LI. & G. t. Plunk. 424 ; and 

1 Mansfield {Lord') v. Hamilton, 2 Sch. &; Lef. 28. 

Mortgaged Lauds not Producing Rent.]- - 

The court is not in the habit of ordering any 
lands to be let under a mortgage petition, which 
»were not producing rent at the time the receiver 
was appointed. Frere v. HTberiilan Mining Co., 

2 Hog. 3U. ^ 

Letting Subject to Interest of Resident • 
Tenants,] — The court will not set up land to be 
let subject to the interest of the tenants resident 
thereon. Anon., 2 Jones, 630. 

Surrender and Renewals.] — U];^il an affidavit 
of the receiver setting out the facts fully, and' 
notice to all the parties in the cause, and no 
objection raised ; an order will be made for the- " 
receiver to accept a surrender, &:c., from an in- 
solvent tenant without putting the parties to the 
expense of a reference. Pavidson v. Armstrom, 
Sau. k Sc. 135. 

An order that certain tenants of a minor 
should be at liberty to execute a surrender was 
granted, upon the motion of the receiver made 
by the direction of th(^ master, and it being 
plainly for the minor’s benefit that a surrender 
should be accepted, but the concurrence of the 
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minor’s guardian was rcquireclT. JDavls v. Cot^r^ 
San. & So. 686. ^ ^ 

How a receiver should proceed where the lands 
arc held for lives, renewable for ever, and some 
of the lives have dropped. Palmer v. Newport^ 

1 Hog^ 133. 

The receiver is the proper person to apply to 
the court f(n’ a reference as to renewal fines, and 
the execution of a renewal by the parties, hut it 
win be made on the application of the tenant, on 
his offering to pay up the lines. Morgell ' v. | 
Poyee^ 2 Hog. 235. 

Upon affidavit by the receiver stating an 
application*to ^he head landlord, and disclosing 
the other necessary facts, the court will, without 
any reference, make ?fn order for the receiver to 
obtain a renewal of a lease. Miilhall v. O'JBrien^ 
San. & Sc. 150. 

6. Distress by. 

Receiver may Distrain without Leave.] — A 

receiver appointed by the court has a powder to 
distrain for rent, and need not apply for a par- 
ticular order for that purpose, unless there be a 
doubt who had a legal right to the rent. Pitt 
Srumden^ 3 Aik. 750. 

Eeceiver may distrain for rent due one year 
without an application to the court. Brandon v. 
Brandon^ 6 Madd. 473. 

As to restraining receiver from distraining, see 
Powe7*s, In rt% Manidy v. ArcUdale^ 63 L. J. 
626 ; 39 W. B. 165. 

Attornment of Tenant.] — Held, that if a tenant 
attorns to a receiver, the receiver may distrain 
without an order. Itamoocli v. Smpson., Dick. 120. 

Mortgage,] — By a receivership Seed 

executed contemporaneously with a mortgage in 
fee, which it recited, the mortgagor and mortgagee 
appointed a receiver, and constituted him their 
agent and attorney to receive the rents of the 
mortgaged property, and to use such remedies 
by way of entry and distress as should he 
requisite for that purpose. By the same deed 
the mortgagor attorned as tenant from year to 
3’ear to the receiver, and there was a proviso 
that, if default should be made in payment of 
the mortgage money or interest at the times 
appointed, the mortgagee might enter and 
avoid the* tenancy created by the attornment. 
There was also a proviso that nothing therein 
contained should lessen the rights, powers, <?r 
remedies of thc^inoitgagee under the mort- 
gage. On tl^e mortgagor being found bankrupt 
— Held, that the relation of landlftrd and tenant 
had been crented between the receiver and mort- 
gagor by the receivership deed, and that the re- 
ceiver was entitled to distrain, and take the 
goods 'Which had beionged to the mortgagor on 
the mortgaged premises. Jolly v. Arlrnt/mot, 
i De G. & J: 224 ; 7 W. R. 532, 

Order to Distrain.] — Tenants directed to pay 
their rents m a given time on the first applica- 
tion, or to stand committed, or the receiver to be 
at liberty to distrain on one tenant. Mitclicl \\ 
Manclieder (Phtliei)., Dick. 787. 

Order on petition of a receiver, answered with- 
out an attendance, that he might distrain in the 
name of the trustees not only tor arrears of rent, 
but as there should he occasion. Sed quaere 
Shelly V. Di^t. 120. 

Order for recen'cr to distrain. IBighcs v. 
JIuglies, 3 Bro. C. 0. 85 ; 1 Yes. J. 161. 


Liberty to Distrain — Perspnal Demand by Re- 
ceiver. ]|~A distraining order will not be gjjanted 
unless it appear by affidavit that the receiver 
personally demanded the rent to be distrained 
for, from the tenants ; but it is not necessary 
that the affidavit should state in terms, that he 
personally demanded the rent, if it state facts 
from whence it'? appears to the court that the 
demand was personally made. Langley v. Aylmer^ 
3 Ir. Eq. R. 492. 

Ireland — Particular Act or Time. ] —liberty for 
a receiver to distrain, or a creditor to proceed at 
law', is not confined to any particular act (?vr time. 
Anon.^ 1 Hog. 335. 

Discretion as to Time,] — A receiver, -who 

has obtained an order for liberty to distrain, may 
exercise his own discretion as to the time of en- 
^nrc’ng the rent, but he must not act oppres- 
sively. Lucas V. Mayne^ 1 Hog. 394. 

Land subject to Ejectment.] — A receiver 

willgbe allowed to distrain land under ejectment 
for non-payment of rent, provided he leaves a 
sufficient arrear to sustain th^^ ejectment. Com* 
ivalls^ Ex parte ^ 1 Hog. 146. ^ 

Sale of Premises.] — When the premises 

were sold, and the purchaser was about to get 
into pos.session, the receiver on swearing that one 
half-year’s rent was due, and that if he did not 
distrain, the rents would be lost, was aliow'cd to 
distrain. Ano^i.., 1 Jones, 613. 

After Fruitless Attachment.] — A dis- 
training order will not be granted against 
tenants after attachments have been acted upon 
and found fi’uitless, except upon terms that the 
costs shall be no charge upon the estate. Ryder 
V. L)iclt. 3 on^ Hayes, 36. 

A receiver wdll not be allow'ed to distrain a 
tenant for rent 'v\'hich he has endeavoured to en- 
force by attachment ; unless the order for the 
attachment is first set aside. The existence of a 
general distraining order is good cause against a 
conditional order for an attachment for non-pay- 
ment of rent. A^ujent v. A'ugent^ 1 Hog. 169. 
And see Eyre v. A7/re, 77 a, 1 .52. 

A receiver 'will not be allowed to proceed by 
distress and attachment at tlu* same tunc, for 
the same gale of rent. Eyre v. Eyre., 1 Hog, 
2.52. c 

r 

Wrongful Distress — Action for Trespass — 
Restraining.] — The receiver in the cause having 
distrained for rent due by a tenant W'ho held in 
reality for the defendant, as it was alleged by 
the defendant, on lands in the possc.ssioi] eff fiie 
defendant, and not those over which the rccjejver 
was appointed, the court restrained an action of 
trespass brought by the defendant, and granted 
the usual reference to the mast^ there b enig n o 
good reason to suppose tlirt^'^ie "f ccervefliBed 
maliciously or maid fide, or that any sulwtaiitial 
damage w'as sustained by the defendant. Purr 
V. Bell. 9 Ir. Eq, R. 5.5. ^ ^ 

Ill-treating distress — Sta^ ^ Proceedings,] 
— xVn application q?! the^'fiart nf^a receiver to 
stay proceedings in an action b^*«fe£r.M against 
his bailiij, forn, .ill-treat I'lig distres^was le- 
fust^d wuth cosl!ife, tliere being no affidavit or 
distinct nclniLysion by the recti ver that he had 
I authorised (<^ he bailiff to do the act complained 
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of. Birch t. Oldis^ Sau. & Sc. 146. And see 
Troiier v, iS., 149, n. 

Semble, a receiver can authorise a a bailiff to 
make a distress. Ih. 

Rescuing Distress.] — In Ireland it has been 
lield that a tenant who rescues a distress by a 
receiver, will not be attached, ^ut must be pro- 
ceeded against at law, or under the statute. 
Fitzpatrick v. Fyr(\ 1 Hog. 171. 

Where parties who rescued a distress made by a 
receiver were solvent, the court granted a con- 
ditional order for an attachment against them. 
intinKiting that the receiver should also proceed 
iit quarter sessions. Makon v. Makoriy FI. & 
K. 18. 

Where a respondent interferes with rents over 
which a receiver has been appointed, the court 
will, upon notice to the party, grant in the first 
instance an absolute order for an attachment. 
Thomas v. TkomaSy FI. &: K. 621. ' 

Where tenants have, without leave of the 
court, replevied distresses for rent made by the 
receiver, the court will restrain them from pro- 
ceeding in the replevin suits, and direct a 
reference a? to 4he rent due. Pej'ssCy In rCy S* 
Ir. Eq. R. 111. 

The court will not attach tenants who have 
- rescued distresses for rent, hut will leave the 
receiver to his remedy at law. Ford v. Head, S 
Ir. Eq. R. 371. 

7. AppLiaATioN FOR Directions. 

Should be by Plaintiff.] — A receiver ought not 
to present a petition or originate proceedings in 
the cause ; any necessary application ought to be 
made by the parties to the suit. There are 
exceptions to the rule ; as where a receiver had 
incurred costs in the execution of his duties, 
which the parties had long neglected to provide 
tor, it was held that he was justified in presenting 
SI petition for their payment. Ireland v. Fade^ 
7 Reav. 55 ; 13 L. J., Ch. 129. 

Generally, the receiver in a cause ought not to 
make any application to the court ; if he finds 
liimself in circumstances of difficulty he should 
apply to the plaintiff to make the necessary 
application, and on his default the receiver may 
then properly apply to the court, Parker v. 
PunUy 8 Bcav. 497. 

• Reference to Registrar.] — An application 
being made by the rec«iver of real estate, ap-* 
pointed by order of the court, for general direc- 
tions as to letting and management of the estate 
of the deceased, and for leave to grant leases for 
the term of three years, the court ordered the 
matter to bo referred to the registrar for his 
report. Neale v. Baihjy 23 W. R. 418, 

A reference as to 'whether a receiver over 
Impropriate tithes should proceed against the 
defa ulter a by bil l in equity or otherwise, was 
motion of the receiver, with 
the concurrence of the plaintiff. CollagUan v. 
Peardorty Sau. & 3c. 682. 

# 

Tenant ui^er Court Repudiating Agreement.] 
— A person liajjng become fenant under court, 
in trust foi» another, ancVcpudiating the trust, 
iniu nc ^jifl^Q put cestui que trust in possession, 
rcfiibcS. Comers yPCroshie, § Ir, Eq. R. 519. • 

Tenants under the court refusing to abide by 
their agreements, leave given to receiver^o pro- 
ceed as he might be advised. I'b.^olS, 


Proof without ^Leave,] — Where a receiver in 
a%3ause, without obtaining leave from the court, 
proved against t'4e estate a bankrupt legatee, 
who was a debtor to the estate : — Held, that the 
receiver must he treated for this purpose as 
having authority, and that the effect of the 
proof was to discharge the debt and enifttle the 
bankrupt whose bankruptcy had been annulled 
to his legacy. Armstrong v. Armki'ong, L. R. 
12 Eq. 614. 

8. Legal Proceedings by. 

Issue of Debtor’s Summor^s ^ithoi^ Leave.] — 
A receiver in chancery has a rig^ht,^ without any 
authontj'" or direction L’om the court of chancery, 
to issue a debtor’s summ^s to compel payment 
of a debt due to him in his character of receiver. 
Harris, Ene parley LewiSy In re, 45 L. J., Bk. 71 ; 
2 Ch. D. 423 ; 34 L.T. 291 ; 24 W.R. 8oL And 
see Swabeg v. Dickin, 5 Sim 629. 

A receiver is not entitled to credit in his 
account for costs incurred in proceeding under 
an order of reference until he procures the 
master’s report. Bctagh v. Concannon, 2 Hog. 
205. 

Proceeding Oppressive to Creditors,] — Court 
will not empower a receiver to sue for debts clue 
to the estate, v/here the proceedings would be 
oppressive to creditors, or it is unlikely any 
advantage would be derived from it. Bacie v. 
John, ML'lol, 575. 

Receiver- Solicitor — Actions against wishes 
of Trustee.] — Receiver, who is solicitor, will not 
be permitted to bring actions against tenants for 
arrears of rent, with the approbation -of the 
master, in the name of a trustee of the. estate, 
hut in opposition to his wishes. Hor in such 
circumstances will the court refer it to the 
master to see whether it W’ould be proper for 
receiver to proceed in his own name. Bella 
Cainea v. Hayward, M^Clel. & Y. 272. 

Receiver-Partner giving Security without 
Knowledge of Co-receiver.] — a partner in a 
firm of solicitors, received money from R., a 
client, for the purpose of investment ; but the 
money was not invested. On the death of 
another partner, his executors brought a partner- 
ship action, and H. was ajipomted one of the 
receivers. H., without the knowledge of his co- 
receiver, gave R. a memorandum stating that he 
held the title-deeds of certain property, on which 
the firm had an equitable mortgage, on behalf of 
R. as security for her money, an^lie subsequently 
placed the?leeds in a box marked with R.’s name. 
R. afterwards obtained po.ssession of the box 
and deeds and claimed to retain them. H. was 
subsequently removed from the receivership 
and L. appointed in his place. The action was 
originally brought by the recei^rera against R. 
alone, but was amended by adding H. and the 
executors of the deceased partner as defendants : 
— Held, that the action wms properly consti-^ 
tuted by making the new rcceiveis plaintiffs 
and R. a defendant. Hills v. Reeces, 31 W. R. 
209. 

In Ireland — Motion whether Proceedings for 
Benefit of Parties.] — A motion on the part of 
the receiver for a reference as to whether it 
would be for the benefit of the parties, that pro- 
ceedings sliould be ta^en to impeach certain 
leases, wms refused, it being no part of a receiver’s 
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duty to bring forward sucb a potion. 

Msher^ S^u. & Sc. G8|. 

Motion to Set Aside a letting ] — A 

motion to set aside a letting made in a cause or 
matte:^ should not be made by the receiver,' 
and the court will refuse such motion by the 
receiTer, with costs. Jlieliards v. GoM^ 7 
Ir. Eq. B. 2t)9. 

As to Lunatic’s Liability to Renew 

Lease.] — A receiver having applied to the court 
for a reference tj) the master as to the liability of 
a lunatic *1^ renew the lease of the land over 
which the rectriver was appointed, was ordered 
to pay the costs of the inquiry, as he had not 
previously applied to the committee to make the 
application to the court. Voolan^ In rc\ 2 Con. 
& L. 232 ; 3 Dr. & War. 442. 

Interference in Litigation.] — Receiver 

ought not to interfere in any litigation between 
parting ; and if he do so, will not be allowed 
costs of motion for such purpose. Comijn v. 
Smithy 1 Hog. 81. 

Defence of Ejectments — Direction of 

Court.] — The court will not direct the receiver 
what course he ought to pursue as to taking 
defence to ejectments brought against the lands 
over which he is appointed, but will leave 
him to act on his own responsibility. Anon., 
Hayes, 16. 

Abandonment of Misconceived Proceedings — 
Costs.] — Receiver of estate of lunatic proceeding 
in a wrong form of action, which he was advised 
to abandon and adopt another form of actior^ in 
which he succeeded for the lunatic, refused the 
costs of the abandoned proceeding, although the 
master reported that he had acted bouCi fide, and 
ought to be allowed the costs. Montgomery^ In 
1 Moll. 419. 

Proof in Bankruptcy by,] — Where a receiver 
in a cause, without obtaining leave from the 
court, proved against the estate of a bankrupt 
legatee, who was a debtor to the estate : — lield, 
that the receiver must be treated for this pur- 
pose as having authority, and that tlie efiect 
of the pi oof was to discharge the debt and 
entitle the bankrupt whose bankruptcy had been 
annulled to his legacy. Armstrong v. Annstvonc/. 
L. R. 12 Eq. 614. 

Investment Balance — Motion by Receiver.] 

— A receiver should not move that hir balance may 
be invested, as such is not properly his motion. 
As the petitioner under the 11th General Order 
of Eebruary, 1839, may have his balance invested, 
without apxilying to the court, the costs of the 
motion will n;pt be allowed unless the ap^olicant 
shows satisfactorily why he had not the money 
invested under the rule. Coogmr v. Coojgcj\ 2 Ir. 
Eq. R, 155. 

Recovering Proceeds of Sale after Notice.] — 

Where goods of a defaulting tenant had beer: 
seized by a third person under a civil bill decree, 
and w^ere sold, notwithstanding a notice by the 
receiver of the claim for rent due, the receiver 
was permitted to take proceedings to recover the 
produce of the sales, the court considering that 
an action would he unlcr 9 Anne; c. 8 (Irisii). 
The receiver was not permitted to oppose the 


discharge of the tenant as an insolvent in order 
to induce the insolvent couft to compel g, sur- 
render of his lease, the court considering that 
the insolvent court has no jurisdiction to enforce 
such surrender. Ilawltes v. Smith, Sau. & Sc. 
712. 

Eor Waste — Urgency,] — If wmste has beem 
committed and the case is pressing, the receiver 
may file a bill. for an injunction without waiting 
for an order for the purpose, but if time will per- 
mit, he should first apply for a reference to 
inquire what proceedings he ought to take. 
Nangle v. Fhigall QLord), 1 Hog, 142, 

Prayer for Relief.] — A bill filed by a 

receiver for an injunction, against committing 
waste, should contain a prayer for relief, if the 
defendant is solvent. Chohe v. Coolie, 1 Hog. 
182. 
r 

One Tenant Quarrying on Private Road.} 

— Injunction granted upon the application of the 
receiver to restrain one tenant of the estate f romi 
qualifying on a private road, part of the premises,, 
and which was common to all ^the tenants.. 
Borman v. Borman, 3 Ir. Eq.Hl. 385. 

Conditional Order on Motion without 

Bill.] — The court will, upon motion by the 
receiver, grant a conditional order to restrain 
tenants under the court from committing waste 
without a bill being filed for the xiurpose. 
Cronin v. McCarthy, FI. & K. 49. 

Quarrying Stone for Public Works.] — 

The court will not grant an injunction upon the 
application of a receiver, to restrain a contractor 
under the 6 & 7 Will. 4, c. 116, s. 162 (Grand 
Jury Act), from quarrying stones, for the purposes 
of public works, ou the lands over which the 
receiver is appointed. 0" Kelly v. Gregg, Jon. & 
C. 76. 

Costs — Action Defended without Leave.] — 

A receiver having, without the sanction of the 
court, defended an action arisingout of a distress, 
for rent, made by him on a tenant of the estate,, 
the court refused to allow him his costs of the 
action. Swahy v. Biehm, 6 Sim. 629. 

Where a receiver, having obtained the leave of’ 
the court, brought an ejectment, and the defen- 
dant filed a bill in equity to restrain the proceed- 
ings in the ejectment action : — Held, that the- 
receiver was not entiflcd to the costs of defend- 
ing the suit, ho not having first obtained the 
leave of the court to take defence to it, Conyers^ 
V, Crosbie, 6 Ir. Eq. R. 657. 

Successful Defence.] — A receiver who,. 

without the sanction of the court, defends an 
action brought against him by a party to the 
cause, is not on that account disentitled to the 
assistance of the court in rec overing fro m^uch 
party the extra costs of tl»rf' nCulm : 
if his defence had failed he would not, under suchi 
circumstances, have been entitled to reimburse- 
ment. Brhtowe v. JVeedham, 19U. 

Costs Incvirred in Execution of Duty.} 

— Although a recei);er oughf^ never to pre- 
sent a petition nor originate proceot^ ftgs i n his- 
own name, but sn^h applicrtlioui^houldof^y the 
parties in fine cauhO, yet where he had incurred 
costs fin the execution of hi.s duty, which the 
I parties had l/^ng neglected to provide for, his- 
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petition allowed. Ireland y. Eade^ 7 Beav. 55 ; 
13 I» J., Oh. 129. And see 2lontgomevm^ In re, 
1 Moll. 419, and col. 82. if 

9. Sales by. 

Renewal of Licence — Befault by Pur- 
chaser.] — An hotel and restaurant were sold in 
July, 1891, the particulars stat'ng that a retail 
licence was attached, that the premises were in 
possession of the receiver appointed by the court, 
and that the licence would be handed to the 
purchaser. Owing to delay caused by the pur- 
chaser, the conveyance was not completed till 
May, *1892. The licence expired in October, 
1891 : — Held, that there was no failure of duty 
on the part of the receiver in not applying for a 
renewal, and that the purchasers could not sus- 
tain a claim for compensation for the loss of the 
licence. Hin/s Estate^ In re^ 31 L. R., Ir. 66. 

% 

Competition by Receiver.] — On the sale of a 
business by the court the receiver and manager 
of it cannot be restrained from carrying on a 
similar business. Insli^ In re, 58 L. J., Ch.C79 ; 
40 Gh. B. 49 .j 60 L. T. 224 ; 37 W. K 231. 

• 10. Purchases by. 

Contrary to Policy of Court.] — It is contrary 
to the practice and policy of this court to permit 
the receiver in the cause to bid at the sale of the 
lands over which he had been appointed. Ander- 
son V. Andersoii^ 9 Ir. Eq. E, 23. 

Purchase in Trust.] — A purchase in trust for 
a receiver, of lands over which he had been ap- 
pointed receiver, will not be permitted to stand, 
unless it has been had wdth the leave of the court. 
Ahen v. Eond^ FL & K. 196 ; 3 Ir. Eq. E. 365. 

Reversion in another Right.] — A receiver 
over the estate of a reversioner is not incapaci- 
tated from purchasing the interest in a lease of 
the same lands wdiich the reversioner has in 
another right. King v. O'Evien, 15 L. T. 23. 

Tenancy of Receiver ] — Neither can a receiver 
without the special leave of the court, become the 
tenant of any part of the lands over which he 
has been appointed. 224. 

Upon consent of the parties in a cause claiming 
substantial interests in the lands in litigation, the 
receiver over those lands was permitted to become 
a tenant of part of them, the adoption of such a 
course appearing to be for the benefit of the estate. 
Stannus v. French^ 13 Ir. Eq. E. 161. 

11. Payments by. To Whom. 

Year not Elapsed since Last Account.] — A 
receiver will not be ordered to pay money in his 
hands to any person who could compel him to 
account, if a year has not elapsed since he last 
accou fi|tqd . V. Gragdon^ 1 Hog. 123. 

To Judgment Creditor.] — A receiver who had 
been appointed in an administration action and 
ordered to pay to ft legatee a sum quarterly out of 
moneys in or .^^rning to his hands, was, on the 
application of ci^itors who h5cl in an action in 
a common -laiv wiifon ol;^ained a judgment 
against tlm^atee, ordered, under rules of court 
1875, tmT NL'\jp, to f)ay them ^ their debt and 
costs. Cowan's •Estate, In re, Kuper^. Wright, 
49 L, J., Oh. 402 j 14 Ch. B. 638 ; 42 L. T. ?66 ; 
28 W. E. 827. 


^Payee named m Order.] — A receiver is only 
justified in paying The jjc^son named in the 
order for payment, or on a power of attorney 
duly executed by him. Express authority for 
payment in any other mode must be shown by 
the receiver, on peril of being disalloweci credit 
therefor in vouching his accounts. The solicitor 
having carriage of the proceedings* has not, as 
such, and in the absence of special authority in 
that behalf, power to give a valid receipt for 
moneys ordered to be paid by a receiver to his 
client. Browne's Estate, In re, 19 L. E., Ir.. 
183— C. A. * * 

Person not Party to Action.]— A person who 
is not a party to an action ^s not entitled to apply 
by motion for payment of money to him by a. 
i receiver appointed m the action, even though his- 
claim is made in respect of a debt properly pay- 
able out of the funds in the receiver’s hands^ 
Brochlebanh v. East London By., 48 L. J., Ch. 
729 ; 12 Ch. D. 839 ; 41 L. T. 205 ; 28 W. R. 30. 

• 

To Owner of Estate by Consent of Parties.J 

— The defendant, the owner of an estate, may, 
*by consent of the parties in the cause, obtain 
money from the receiver, without any reference- 
being made to the master to inquire whether 
there are any creditors, not parties, w^ho have a 
right to itjSemble. Bay v. Biitlev, 1 Hog. 381. 

To Attorney of Inheritor.] — The court will 
not order a receiver to pay to the attorney of the 
inheritor the amount of expenses which he had 
incurred, without the authority of the court, im 
legal proceedings in respect of the lands. 
Dudgeon v. Bowen, Hay. & J. 717. 

foreclosure Suit — Moneys in Receiver's. 
Hands at Conclusion of.] — In a foreclosure suit 
the court will not stay proceedings on the applica- 
tion of a defendant, except upon the terms of his- 
paying down, or having previously paid or ten- 
dered, to the plaintiff his principal and interest, 
and all the costs of the suit. Other incum- 
brancers, who are parties to the suit, have not 
such an interest in it as to enable them success- 
fully to oppose a motion to stay proceedings, 
because the plaintiff might at any time dismiss- 
the bid against them upon payment of their 
costs. The court will not make an order to stay 
proceedings upon payment of principal, in- 
terest, and costs on a future specified day, how- 
ever near, because the right of a mortgagee is- 
to pursue any or all of his remedies without hin- 
drance, until he actually obtains payment of his 
demand, W^ien a suit is brougm to a conclu- 
sion upon a motion of this kind, moneys in the 
bands of a receiver appointed in the suit belong 
to the person who was in possession of the estate* 
when the receiver was appointed. Paynter v. 
Carew, 1 Kay (App.) xxxvi. ; 23 L. J., Ch. 596 
IS Jur. 417 ; 2 Eq, R. 496 ; 2 W. R! 345. 

12. Costs. 

Objections to — ^Action for.] — Where items- 
have been included in a receiver’s bill of costs, 
vraich are charges for work done outside the 
scope of the receivership, objection must be 
made to their being included in the taxation at 
the time ; and no action will lie for the subse- 
quent recovery of the mon-^y due on such items. 
Terry v, Duljois, 32 W. R^lo. 

Accounts— Of Passing.] — 8ee col. 89. 



83 EECEIVEE. 84 


f 

Disdiarg-e of.] — See col. 92 r ^ 

Miscouduct — In^cise of.] — Lee col. 93. 

IX. EECEIVEK AND MANAGER. 

DelTentureliolders’ Action, in.] — See Com- 
pany (DEi^.NTURES). 

PartnersMp Actions, in.] — See Raetneeship. 

X. ACCOUNTS. 
i.«JjOSS^OI^ Misappropeiation. 

Money due from, a Debt of Record.] — Money 
not accounted for and due from a receiver under 
the court, is by his recognisance made a debt of 
record, although the balance due has not been 
ascertained. Seagram v, Tuch^ 50 L. J., Ch. 572 ; 
18 Ch, U. 296 ; 44 L. T, 800 ; 29 W. R. 784. 

Statute of Limitations no Defence.] — 

The 'receiver is a trustee of such money for the 
persons entitled thereto and cannot as against 
them avail himself of the Statute of Limitations, 
although his final accounts have been passed anQ 
the recognisances vacated. Ih. 

Banker Failure.] — Receiver not liable by 
the failure of the testator’s banker at Bristol, 
with whom the receiver, when going to London 
to pass his accounts, deposited the money, 
intending to draw for it. Iiowth v. Howell^ 3 
Ves. 666. 

A. is appointed receiver of an estate, out of 
which he is to pay B. an annuity quarterly. 
A. acquaints B. who his banker was, and that 
the money should be deposited in his hands 
for his use. B. names another, being a person 
he used to deal with, and oi’ders him to pay it 
into his hands, wLich A. did several times : 
but the money payable on Michaelmas being 
paid on July before ; on Michaelmas day the 
tianker stopped payment, and became a bank- 
rupt ; it was held, that the loss should fall wholly 
on the receiver ; B. having no right to the money 
before that day. Shaftesbury (Lady) Case^ Pi'c. 
Ch. 5,58. 

Receiver remitting to his own Credit.] — 

Receiver, charged with a lohs by the failure of 
the banker, having iiiatlc the remittances to Ins 
'own credit and use, and not to a separate ac- 
count for the trust. Wveu v. A'n’jJd?/, 11 Ves. 37f7, 

r 

Time not arrived for Passing Account.] 

— Where a '7‘eccivcr was in the ii^xbit of paying 
the moneys he received into a banker’s hands, 
and receiving interest on the balances, he was 
held liable for the lo^s occasioned by the bankers 
bankruptcy, although the time for passing his 
accounts had not arrived at the time of the 
baiikruptcyC Dr ever v. Maiodeslrg^ 13 L. J., Ch 
433 ; 8 Jur. 547. 

Arrangement by Receiver to obtain 

Sureties,] — A. receiver, in order to obtain sureties, 
■enters into an agreement with them, that A., 
the partner of one of the sureties, shall atteiKt 
upon the receipt of the rents of the estates, 
find that they shall be paid into a bank at L., 
in the name of the sureties ; and that all 
moneys to he applied for the purposes of the 
receivership, shall be drawn for by cheques 
prepared and writtSi by A., and signed by 
the receiver. This agreement having been 


acted upon, the bank at L. failed, and a loss 
was sustained. The account was then trans- 
ferred m another bank, under the same agree- 
ment, when another loss ensued by failure of 
the bankers : — Held, upon petition, that the 
receiver was responsible for the amount of 
losses, Ac. White v. Bauqh^ 2 Eli. (N.S.) 181 ; 
3 Cl. & F. 44. r 

Loss not owing to Wilful Default.]— A 

receiver appointed by the court shall not 
make good a loss which was not owing to 
his own default ; for where the rents in hand 
w'ere large, it is a necessary precaution ^on his 
part to remit them by bills to London, rather 
than in specie. Where a receiver pays money 
to a tradesman, and takes bills for the sum, if 
he was in credit at the time, though he failed 
soon after, it shall not afiiect the receiver. But 
if the money had been lost by his wilful default 

placing it in hands notoriously improper, he 
shall make good the loss. Kuight v. Plymouth 
(Jjord^^ 3 Atk. 4S0 ; Dick. 120. 

Defaulting Receiver — Liability of Share of 
Estate. ] — ^Although the court will<piot order pay- 
ment to a defaulting receiver of his share in 
an estate under administration untik he has 
made good his default ; yet the same principle 
does not apply as against his assignees to the 
case of a share devolving on such defaulting 
receiver in his ■ character of next of kin of a 
person originally entitled to a share in the 
same estate, notwithstanding that such share 
may have been paid into court with the assent 
of the personal representative of the person 
so originally entitled to the share, but in the 
absence and without the assent of the assignees 
of such defaulting receiver. Bnnidon v. Bran- 
doii^ 1 Dr. & Sm. 16 *, 8 W. R. 112. 

Loss by Neglect.] — ^A receiver must make 
good to the estate any rent which has been lost 
by his neglect. Sherrelts, In re, 2 Hog. 192. 

The receiver in a minor matter paid rent due 
up to a certain period in respect of lands held 
from year to year, which had been bcciueathcd to 
the minor. The bequest had not been assented 
to by the executor : — Held, that the minor was 
liabic to tlie subsequent reni only to tlie exieiit 
of the profits received out of tiie lands, notwitli- 
standing the payment of tlie former rent by the 
receiver. Pair, In re, 13 Jr. R. 278, ^ 

Dp to what Date.*] — A receiver only accounts 
for the rent winch fell dne before the gnle clay 
immei batcly preceding the i inic of his accoiinting. 
Betagh v. Concannon, 2 Hog. 2U5. 

Commencement of Liability.] — ^A receiver is 
liable to account as such for all moneys coming 
to his liands in that capacily at any time, 
whether before or after the date of the perfecting 
of his security. A surety w ho has u n dertake n to 
account for what the fTiouiir^C'Wve 

and become liable to pay as such receiver,'’ is 
liable to account for all such moneys as above 
mentioned. The principle llr.t the apiioiiitraent 
of a receiver is merely comti^nal until his 
security is peiT^Sited, ajiplies only to ca«es where 
the question is as^o hisniUc ai^ against third 
parties. It has no applicai ion u hcw^tlm (question 
is as to his owr^ liability,'^!’ tMt of hfr^iureties, 
ill Tcspecc of moneys received and exjiendcd by 
hin^ .as receiver. Smart v. Flood, 49 L. T. 467. 
See cols. 12 b 13. 
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Liability of Inspectors under Inspector- 1 

shipfcLeed.] — When a receiver is appointed under 
an ordinary inspectorship deed, the ijispectors, 
though they appoint and may remove him, are 
not responsible for his default, as if he were their 
agent. SohsonY.Joiies^ 39 L. J,, Ch. 246 ; L. B. 
9‘'Eq. 456 ; 22 L. T. 143 ; 18 W. E. 477. 

• 

Discharge — Surcharge notwithstanding.] — 

Notwithstanding the discharge of a receiver, the 
court has jurisdiction to surcharge his accounts. 
Edwards^ In re^ 31 L. R. Ir. 242. 

• 2. Liability foe In-teeest. 

Balances Improperly Retained.] — receiver 
who improperly retains a balance in his hands, 
must pay interest on the amount when he passes 
his next account. Harman v. Foster^ 1 Hog. 
SIS. 

Receiver must pay in his money yearly, and 
must pay nothing out without an order ; he shall 
pay interest for money kept in his hands, even 
a quarter of a year after it ought to have heeji paid 
in. Inquiry directed as to that, though he had 
passed his a'Scourit, and all parties had declared'’ 
thems^ves satished. Fletcher v. Dodd, 1 Ves. J. 

A receiver who had been discharged, did not 
pay in his balance on the day fixed by the 
master. Ordered that bo should pay in the 
same, and also the amount allowed for his 
salary, with interest. Harrison v. Boijdell, 6 
Sim. 211. 

A receiver, who neglected to pass his accounts 
according to an order made in the cause, but 
brought in on the same day the account for four 
years, was disallowed his poundage, and charged 
67. per cent, upon the balances during the time 
they were in his hands, Dnstowc v. Heedham, 

9 Jur. (if.S.) 1168 ; 8 L. T. 652 ; 11 W. R. 926. 

Receiver not passing his accounts shall always 
pay interest upon the balances in his hand. 
V. Jolland, 8 Yes. 72. 

Deprival of Salary.] — Receiver of the 

personal estate of the testator, not passing his 
accounts and paying in the balances, deprived of 
his salary and charged with interest, not upon 
each sum from the time it was received, accord- 
ing to the strict rule, applicable to a receiver of 
annual profits and rents, but as an executor 
ITould be charged. Potts v. Leighton, 15 Yes. 
273. col. 69. * 

Infant’s Surplus Rents — Non-investment — 
Interest at 4 per cent.] — A receiver, during the 
infancy of the plaintifi, who had no guardian, 
was directed to place out the surplus of the rents, 
when the same should amount to a competent 
sum, on government or other securities ; having 
never placed it out at interest according to the 
'decjee,thecou^ directed that he should pay 
TntSest at ?^r c•^^^t. from the time of the decree, 
till the infant came of age. It is no excuse for 
the receiver that the master did not give any 
directions abouj^it, for it was his duty to remind 
the master to4ay out the surj^lus rents when it 
amounted to a ^mpetent sum. That buildings 
and farms jA'e in rifmous #ondition, and tenants 
often bji^wffing, will not justify a receiver’s 
keepi^^he balance fti his lianas, for^it is not to 
be supposed he* could exhaust the whole r^eived 
Horn the rents of the estate. Hichs v. IHchs, 3 
Atk. 274. I 


Settlement Tw4> Days after Infant’s Coming 
of Age.] — The receiver’s ^^ettling thetaccounts, 
and delivering tlie vouchers fo the plaintiff when 
he came of age, and his admitting the balance, 
and receiving it without objection, had no weight, 
as this transaction was two days only ^fter he 
came of age. 11?. 

m 

Receiver making Interest for His Own Bene- 
fit.] — A receiver of a public trust having a 
salary, making interest of balances in his hands, 
is accountable to the trustees for interest made 
ultra, notwithstanding priori accounts settled 
without demanding it, Lonsdah? (^Farl') v. 
Church, 3 Bro. C. C. 41. See 7^Price, 45. And 
see Adams v. Gate, 2 At]|. 106. 

A receiver, though he passes his accounts and 
pays his balance regularly, is not entitled to 
make interest for his own benefit of moneys 
which come into his hands in his character of 
receiver during the intervals between the times 
of passing his accounts, Shaw v. Rhodes, 2 Russ. 
539. * 

Wilful Non-compliance with Order to Pay.] — 

Semble, a receiver who has been ordered to pay 
a sum of money to a party, and who has that 
sum in his hands at the time when he is served 
with the order, but who wilfully and improperly 
refuses to pay it, will be ordered to pay interest 
on it from the date of the service of the order on 
him ; and also all costs to which the party has 
been necessarily put, by reason of bis disobedi- 
ence of the order. Fetnam v. Kirhg, 4 Ir. Eq. R. 
320. 

3. Liability of Refeesentatiybs. 

% 

Summary Remedy — Jurisdiction.] — The court 
has no jurisdiction to order, in a summary way, 
the executor of a deceased receiver to bring in 
and pass his testator’s accounts, and pay the 
balance to be found due out of the assets. 
Jpvhins V. Driayit, 7 Sim. 171 ; 4 L. J,, Ch, 2. 

The court has no jurisdiction to order the 
personal representative of a receiver to account 
for the receiver’s receipts without a bill being 
filed. Ludgater v. Cliamiell, 15 Sim. 479 ; 16 
L.J., Ch, 248; 11 Jur. 273. 

Submission to Account.] — ^The personal repre- 
sentative of a receiver having submitted to account 
for the rents received by the receiver in his life- 
time, the court has jurisdiction to order him to 
pay in the sum appearing t8 he due on foot of 
the account. Form of the ord^' in such case. 
Mag an v. Ballon, 6 Ir. Eq. R. 490. 

Neglect to Pay in Balance.] — In 1812 

the executors of a receiver applied to pass his 
accounts and pay in the balance ; this was 
ordered, but payment was not qjade. In 1841 
they were ordered to pay in the balance without 
interest, and it was hold that they could not 
object the want of assets. Qurden v. BadoocKt, 
6 Beav. 157 ; 12 L. J., Ch. 62. 

* Executors admitting Assets.] — Executors of a 
receiver admitting assets, bound to answer what 
was upon a subsequent inquiry found due for 
interest, Hcopy v, Blahman, 4 Yes. 606. 

Admission of assets to answer rents by the 
executor of a receiver, makes him liable to in- 
terest if made. Foster %, Foster, 2 Bro. C, C. 
616. 
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Executors not like Eeceiyers.] — Guardians 
and receivers obliged to account on application 
by petition or mo'enm, being^bound by recog- 
nisance to account regularly, or when called on, 
and are considered as officers of the court, which 
is not the situation of executors. In 

1 Balf& B. 7t. 

Irregulanty in Bringing in Account — Day 
Eixed.] — A receiver had been accustomed to 
bring in his accounts very irregularly in point 
of time, and thereby the actual balances 
in his hands m^ver clearly appeared. He was 
specially cfT^lercd ta^ bring in his accounts before 
a given day Ki every year, accompanied with 
an affidavit showing the actual balance in hand. 
Inquiries were also directed as to former 
balances, and be was ordered to pay the costs on 
the application. Bertie v. Abingdon (^Lord), 8 
Beav. 53. 

Application by Third Person.] — Application 
of a third person that a receiver shonkl pass his 
accounts, and applicant be at liberty to attend, 
refused. Colburn v. Coojjcr^ 8 Ir. Eq. R. 510. 

Creditor may have Summons to Account.] — A^ 
creditor who has proved his debt under a decree, 
is entitled to apply to the master for a summons 
on the receiver to account. Locho v. Aslie^ 1 
Plog. 143. 

Eeceiver only Entitled to one Summons.] — 

A receiver is only entitled to one summons to 
account. The master’s certificate that he did 
not account pursuant to summons, should not be 
granted on the day for which the summons 
issued. LaxolorY. Lowry ^ \ Hog, 14U ; McBride 
v. ClaliQ, 1 Moll. 233. 

Order to Pass after Bill Dismissed.] — Order 
made in a cause after the bill had been dismissed, 
that the receiver should pass his accounts, and 
pay the balance to the defendant. Pitt v. Bomicr, 
5 Sim. 577. 

Reporting Pacts Specially.] — In passing a 
receiver’s account the remembrancer cannot 
report facts specially without the order of the 
court. Roberts v. liendriclten^ Hay. & J. 39G. 

Master’s Report of Account— Excepting to.] 

— A master’s report of receiver’s account does 
not require confirmation, and cannot be excepted 
to. But the court will enter into the consKlera-r 
tion of objections'* to the general principle on 
which the master has proceeded in taking such 
account, but iTot of objections to particular items 
of it. Shcwcll V. Jones, 2 Sim. & S. 170 ; 3 L. ,1. 
(o.S.) Ch, o4-. And see S. C., 3 Russ. 522, and 
Cowjyer v. Cowper {Bari), 2 P. W. 729. 

Order to lodge Money pending Passing of 
Account.] — Pending the passing of a receiver’s 
account, the remembrancer onlcred him to lodge 
600^. to the credit of the cause within a limited 
time, which he did not do. The account not 
being yet passed, and it not appearing that 
such sum was in his hands, the court refused tp 
act upon the order. La mj risk v. Cottenhanf, 

2 Jones, 507. 

Receiver Quitting Residence noar Estates,] — 

Receiver quitting his residence near the estates, 
executors consenting ordered to act, and receiver 
to pass his accounts. tDary v. Grunoie, 14 L. J., 
Oh. 1.34. 


Concealment of Marriage — Re-taking Ac- 
counts.] — An executrix, Hie widow ofi the 
testator,^who died in 1783, was, under his wiR, 
entitled, ‘during her widowhood, to 400Z. a year 
for the maintenance of herself and children, but 
only to GOZ. a year for herself if she married 
again. She was aiipointed receiver of her 
childrens fortunes, and in 1791 she married 
B. but, concealing her marriage, passed her 
accounts as a widow. On her death in 1794^ 
B. administered to her and the testator, and 
passed his accounts in continuation of the 
widow’s, without acknowledging their marriage. 
All the children having attained their majority 
disputed B.’s accounts, which were then referred 
to arbitration. Catlierino, the eldest child,, 
married before the award was made, and one of 
the arbitrators was a trustee of her settlement ; 
her marriage was concealed from the court, and 
B. paid her husband sum.s which ought to have 
Seen paid to her trustee. In 183G 0. and her 
children filed a bill against B. and the trustee : — 
Held, that aR the accounts should be taken 
agaip without regard to the award or to the ac- 
counts passed subsequently to the marriage of 
Catherine. ISP Can v. O'Fcrr^ill, 8^ Cl. & E. 3U ^ 
West, 593. 

r- 

4. Passing. 

As to the form of receiver’s accounts and 
leaving in chambers, see Rules of Supreme Courts 
1883, Old. L. rr. 18—22. 

Accounts not Piled— Presumption.] — Where 
a judgment creditor filed a bill stating that a 
receiver, who had been appointed in a foreclosure 
suit instituted by A., had never perfected his re- 
cognisance ; nor accounted in the office, although 
he had been thirty years in receipt of the rents ; 
that, having remitted all sums received to A.,, 
and having furnished accounts to him, he ought 
to be treated as his private agent, that A. ought 
to be treated as mortgagee in possession ; and! 
prayed also an account of all sums which had 
come to the hands of the receiver : — Held, that 
the lord chief baron’s certificate to that effect, 
which Avas produced, disproved the allegation 
that the receiver had not perfected his recog- 
nisance, and that an order of the court would be 
presumed, directing the receiver to remit the 
rents, &c., to A. Held, also, that the receiver’s- 
never having filed accounts was justifiable by the 
practice of the court, which only required a Te- 
Gciver to account when called on by its order ,* 
and that after such a length of time, and under 
the circumstances of the case, tlie executrix of 
the i-eceivcr slionbl not bo called on to account 
for the sums received by him, and that A. ouglilr 
not to be treated as mortgagee in possession. 
Aiwmtage v. Forbes, Hayes, 222. 

Separate Accounts of Real and Personal 
Estate.] — A receiver will be ^or il ^rcd 
separate accounts of the -n eal ' and personal 
estates when necessary. Hill v. Illbhit, 18 
L. T. 553. 

Mixed Fund— Accounts how^'^aken.]— There 
being a mixed ffuid in the hmuls of the court 
by its receiver, conjjisting ^tif '^puri^ personalty, 
rents of real estate, and money proitti^by sale 
of real estate, th^ accoiin tar runs’ll be tax^ upon 
the footing- of the decree in C<i)ofr v. Miltown 
{TjOTu^ 1 Jo. & Lat. .501. Shore v. Shore, 2G L. J., 
Ch. 386 ; 5 W* B- 250. 
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Payment of Balances into Court, As to .] — Sen 
Supi’^e Court Funds Eules. 189-i. r. 30^ 

5. Be VIEW. 

Account Allowed by G-uardian of Infant.] — 
A receiver to the guardian of an infant who has 
his account allowed him by the guardian, shall 
not be obliged to account over again to the infant 
when he comes of age. Clcivifs Case^ Pre. Ch. 
535. 

On Application of Infant Coming of Age.]— 

Beceiv^r’s accounts which had been passed, 
ordered to be reviewed on application of the 
person, late a minor, who had attained his age. 
Wildidge v. MKane, 2 Moll. 645. 

Settlement by Infant Two Days after Coming 
of Age,]— "Where a receiver settles his accounts, 
and delivers the vouchers to the infant, oni^^ 
two days after he came of age, it shall have no 
weight, though the infant admitted the balance, 
and received it without objection. Hwlis v. 
melts, 3 Atk. 274. ’ 

6. Costs of Passing-. 

« 

Irregularity in Bringing in Accounts.] — A 

receiver bringing in his accounts irregularly, and 
the actual balance in his hands never clearly 
appearing, ordered to bring them in before a 
g'iven day in every year, with an affidavit show- 
ing the actual balance in his hands : an inquiry 
also directed as to former balances, and that he 
•should pay the costs of the application. Bertie 
V. Abingdon {Lord')^ 8 Beav. 53. 

Receiver Accounting after Order for Attach- 
ment.] — A receiver who accounts under an order 
for an attachment against him, must pay the 
<;ost3 of passing his accounts ; and will only be 
allowed an abated rate of poundage, at the 
discretion of the master. Tvapaud v. Comlclt, 
1 Hog. 245. 

Same Solicitor appearing for Receiver and 
Party.] — When a receiver, appointed in a suit, 
passes his accounts in chambers, and the same 
solicitor appears both for the receiver and one 
of the parties to the suit, only one copy of the 
account can be allowed between them on taxa- 
tion. Sharp T. Wright^ L. R. 1 Eq. 634 ; 14 
Lj»T. 246; 14 W. B. 552. 

• 

Cost of Scheme of Property for Receiver’s 
ITse.] — Held, that an item of IZ. 65 . 8 i^. for draw- 
ing out for the receiver a scheme of the property 
and the hoklmg of the tenants was properly dis- 
allowed, and that it ought not to have been 
struck out from the bill of costs. Such an item 
would even be disallowed to a receiver who is 
remunerated by a percentage. Gatlin^ In re^ 
8,8 Beav. 511. 

AfWuh^ AND INQUIBIES. 

XI. HISCH^BaS AND REMOVAL. 

Genebally. 

• 

A receiver wil^ n^t be discharged merely on 
the application of the partj%t whose instance he 
was apjgifijiKCefL Babibrlgge v. Blair ^ 3 Beav. 421. 

0 • ^ # 

Must be Reasonable Cause for Discharge.]— 
When a receiver is appointed, and has given 
security, he must show a reasonable cause to 


enj^tle himself tc? be discharged. Smtli v. 
Vaughan^ Eidgw..-Ji51. ? ^ ♦ 

Commission in Bankruptcy.] — A commission 
of bankruptcy cannot supersede a decree for a 
receiver, which is discretionary in the couiit, and 
as useful a power as any that belongs to it, and 
it is provisional only, not affecting the rights of 
the parties. Shig^x) v. Hariooad^ 3 Atk. 664. 

Abatement of Suit — ^Death of Co-plaintiff,] — 

An abatement by the death of a co-plaintiff is 
not cause for the removal of a i^ceiver who was 
appointed on process ; but it would ^otherwise 
if the cause bad abated by the’^death of the 
defendant, against wbom,^ the process Issued. 
Woods V. Creaglie, 1 Hog, 174. 

Receiver Wrongfully Appointed.] — A 

receiver who had been wrong! ally appointed over 
property belonging to a person not a party to 
the cause discharged, notwithstanding the abate- 
ment of the suit by the death of the sole defen- 
dant. Lavender v, Lamidefi\ Ir. B. 9 Eq. 693. 

^ Annuitant — Payment off.] — Receiver of rents 
of estates conveyed to secure an annuity, dis- 
charged on acceptance of the price of the 
annuity with interest, deducting the part pay- 
ments. Baris v, Marlborough iBulte^^ 2 Swanst. 
108. 

The order for a receiver obtained by the plain- 
tiff, discharged on payment of the sum due to 
him, although defendant’s prior incumbrancers 
opposed the discharge. J5., 168. 

Payment off of Arrears.] — A receiver had 

been appointed upon a bill by an annuitant on 
the^ estate. All arrears having been paid off, 
under the circumstances, the order appointing 
the receiver was discharged, Braliam v. Strath' 
more^ 8 Jur. 667. 

Annuitant entitled to sue in this court for 
arrears of his annuity, cannot have the receiver 
continued when the arrear is paid. Sanliey v. 
O^Maleij, 2 MoU. 491. 

One Infant Tenant in Common coming of Age.] 

— A receiver appointed for the benefit of two 
infant tenants m common, not discharged on one 
coming of age. Smith v. Lijster^ 4 Beav, 227 ; 
10 L. J,, Ch. 314. 

Purchaser put in Possession.] — An injunction 
to put a purchaser into possession, is in itself a 
discharge of the order for a receiver, as to the 
lands mentioned in the injunction.* Ponsonby v. 
Foimnby, 1 Hog. 321. 

Receiver of Life Estate — Death of Tenant for 
Life.] — ^Where a receiver has been appointed over 
the estate of a tenant for life, the remainder- 
man has a right, immediately on the death of a 
tenant for life, to go into possession, without 
making any application to the court. Stac\ In 
re, 13 Ir. Ch. E. 213. Britton v. M^Bonnell^ 5 
Ir. Eq. B. 275. 

^ Judgment Creditor— Life Estate.] — ^Upon the 
death of A. 0., a debtor, over whose freehold 
estate a receiver had been appointed on a judg- 
ment creditor’s petition, under 5 & 6 Will. 4, 
0 . 65, his eldest son, J. C., alleging that by virtue 
of certain articles prior to the judgment, and 
subsequent settlement ac^rding to the articles, 
his father was only tenant for life, and that he 
was entitled as tenant in tail, appEed for the 
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removal of the receiver. The^court declined ^ to 
make any rule upon the motiop: Afterwards the 
judgment creditor, insisting that the estate liable 
to the judgments was not determined by A. C.’s 
tleathj applied, under s. 32 of the act, to continue 
the proceedings ; that motion was refused with 
costs, having been resisted by J. C., of whose 
title (before stated) prima facie evidence was 
pi'oduced, and not rebutted. Kennij v. Clarlie^ 
5 Ir. Eq. E. 280. 

Expiration of Lease— Discharge — ^Notice.] — 
Motion to clischai'ge a receiver, the lease having 
expired, m^ikt be omnotice. Jolimtoii v. Hender- 
mi, 8 Ir. Eq. 3£ 521. 

Devise Subject to TPayment of Debts.] — A 

father, who died in 1844, devised to trustees a 
moiety of his real estates upon trusts for his 
son for life, with remainder to his grandson for 
life and his sons in tail, and to pay all his debts 
and sums of money as he should owe at the time 
of hisjdeath, whether by way of mortgage, bond, 
or othermse, including 8,000Z. charged upon the 
estates ; and he directed that the rents and 
profits of the estates should be received by the^ 
trustees and be applied in liquidation of the 
debts until the whole, including the 8,OOOZ., 
should be paid ; that no person to whom any 
estate for life or in tail was limited should be 
entitled to the rents and profits until the estates 
were totally disencumbered and clear of debts ; and 
that the trustees should invest the moneys which 
might come to their hands upon good security 
at interest until the same should be applied m 
payments under the trusts. A receiver had 
been ^appointed. The whole of the debts had 
been paid excepting the 8,000^., by sales of parts 
of the estates under orders of the court, and 
there was an accumulation fund in court suffi- 
cient to pay the 8,000?. : — Held, that the receiver 
must be discharged, and the tenant for life be let 
into possession of the estates. Tewart v. Lawson, 
43 L. J., Ch. 673 ; L. E. 18 Eq. 490 ; 22 W. E. 
822. 

Administration Actions.] — In administration 
actions a receiver may be discharged on his pass- 
ing his accu mts, and may be paid his rcnuinera- 
tion and costs without waiting to see whether 
the estate is sufficient to pay all costs. Baiteii 
V. Wedgwood Coal and Iron Co., 54 L. 0., Ch. 
686 ; 23 Ch. D. 317 ; 52 L. T. 212 ; 33 W. K. 203. 

Surcharge of Accounts Hotwitbstanding.]— 
notwithstanding the discharge of a receiver the 
court has juiusdiction to surcharge. Edwards, 
In re, 31 L. E. Ir. 242, p. 

Change of Eeceiver — Bankruptcy of Mort- 
gagor.] — ^A receiver and manager had been ap- 
pointed on an ex parte application by the plain- 
tiff in a foreclosure action under a mortgage of 
brewery premises. The mortgagor, the defen- 
dant, afterwards became bankrupt on his own 
petition. The official receiver opposed a motion 
by the plaintiff for the continufince of the 
original receiver and manager, contending that 
he ought to be substituted -Hold, that an order 
must be made confirming the previous appoint- 
ment, and continuing the person then appointed 
as receiver of the rents and profits of the 
premises comprised in the mortgage, and as 
manager of the business, he to be at liberty to 
use any of the vats, fi:^d motive machinery, and 
other property comprised m the mortgage, but 
nothing else, Deacon v. Arden, 50 L. T. 584. 
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Substitution of Liquidator ou Winding-up of 
Company.]— Company — Debentuees,''' 

V 

2. Practice. 

See Seton on Decrees, 5th ed., 085 — 687. 

Petition by Eeceiver — Irregularity.] — A 
receiver ought not to present a petition to; be 
discharged, to come on with the cause on further 
directions, as the court would make the order 
on further directions without any such petition. 
Stilwell v. Mellersh, 20 L. J., Ch, 356, 

Dismissal — Additional Directions.^ — On 

motion by petition in court below for the dis- 
charge of a receiver, the court refused the 
motion, and dismissed the petition with costs ^ 
but ingrafted on the order of dismissal certain 
directions, asked for by the defendants, and 
supported by their affidavits, in opposition to 
! fne motion : — Held, by the lords of the judicial 
committee, that such addition to the order was 
contrary to the practice of the court, and ought 
not to have been made ; and that, upon the facts 
disclosed, an order for the dismissal of the 
receiver ought to have been ^ad^: pursuant to 
the prayer of the petition. Palmer v. Barrett^ 
1 Moore, P. C. 416. 

3. Costs. 

Eeceiver Allowed.] — Eeceiver allowed costs 
of his application to be discharged. Riohard-> 
son V. Ward, 6 Madd. 266. 

Eeceiver Appearing Dnnecessarily.] — Upon a 
petition to discharge a receiver and pay over the 
money in court, the receiver, though served,, 
ought not to appear, and his costs were not 
allowed. Serman v. Dunbar, 23 Beav. 312. 

Eeceiver behind Back of Prior Creditor — Bill 
instead of Motion,] — Puisne incumbrancer ob- 
taining an order for a receiver behind the back 
of a prior creditor, the latter may come by 
motion to put out the receiver, or to have the- 
rents applied to its prior incumbrance ; therefore 
such prior creditor filing a bill, and making the 
puisne creditor a defendant, and praying to put 
him out of possession, the bill was dismissed with 
costs, as against liirn, reserving the question how 
far the plaintiff should have these costs over 
against the other defendants, or the fund. Mor- 
gan V. Smith, 1 Moll, 541. 

Expiration of Estate — Application to remove 
Eeceiver,] — Where the estate expires over which 
a receiver has been appointed, the reversioner or 
remainderman may enter, notwithstanding tlie 
continuance of tlie receiver, and is not to be 
considered as committing any contempt by so 
doing. If, under such circumstances, an ap})iica- 
tion be made to remove a receiver, or for leave 
to enter into possession, the cost must fall on the 
applicant ; and, on the other ^ 2 ^- p 
be made to attach the reversioner or remaindou’- 
man for interfering with the j^osscssion of the 
receiver, the costs which he thereby be put 
to will be awarded to him. Britton v. MPJonnall, 

5 Ir. Eq. E. 275. r 

tr 

Costs of Eemoval.]p— A receiver wLo had passed 
his final account, anil paid m the found 

against hiip, andrwho had’^oeen^heting for thirty 
year^ discharged without paying the costs of his 
removal, or of the apjDointment of a new receiver^ 
Coic V. MNctmara, 11 Ir. Eq. E. 356. 
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Receiver Appointed by Mistake.]— Costs 

of reimoYal not paid by a receiver appointed under 
a mistake. Hunter v. Pring^ 8 Ir. Eq. B. 102. 

XII. REMEDIES AGAINST. 

1. Generally. 

See R. S. C., 1883, Ord.t., r. 21. 

Money due from, is a Debt of Record.] — Money 
not accounted for and due from a receiver under 
the court is, by his recognisance, made a debt of 
record, although the balance due has not been 
ascertained. Seac/rauiY, Tuclt^ 50 L. J., Ch. 572 ; 
18 Gh. D. 296 ; 44 L. T. 800 ; 29 W. R. 784. 

Statute of Limitations no Defence.] — The 

receiver is a trustee of such money for the per- 
sons entitled thereto, and cannot, as against 
them, avail himself of the statute of limitations 
although his final accounts have been passed an(3 
the recognisances vacated. 11). 

Committal.] — Receiver, not paying in a balance 
under an order, may be proceeded against>per- 
sonally by ci^mmitment. A previous order, in 
the alternative, tUit by a certain day he shall 
pay or siancl committed, is necessary, though he 
was under an order for payment by a certain day 
upon his appearance by counsel, praying time. 
Davies v. Oracroft, 14 Ves. 143 ; 9 R. R. 264. 

Where a receiver makes default in payment 
of a balance due from him payment may be en- 
forced by committal. Dell^ In re, Foster v. Bell, 
L. R. 9 Eq. 172 ; 21 L. T. 781 ; 18 W. R. 369. 

Filing Account in Office.] — Filing an 

account in the office is not cause against a con- 
ditional order for an attachment against a re- 
ceiver for not accounting. Fetnavi v. KirVy, 4 
Ir. Eq. R. 320. 

Four-Day Order.] — Upon the master’s certifi- 
cate that a receiver is in default, the four-day 
order upon him is of course, and therefore a 
motion to discharge such order on the ground of 
error or irregularity in the certificate, but not 
directly impeaching the certificate itself, wiU be 
refused. Scott v. Flatel, 2 Ph, 229. 

A four-day order is the proper remedy against 
a receiver. Whitehead v. Dynes, 34 Reav. 161 ; 
34 L. J., Oh. 201 ; 11 Jur. (N.S.) 74 ; 13 W. R.'306, 

JFi. fa. Wrongly Issued against Receiver — 
Damages.] — Where a fi^ri facias had been 
wrongly issued against a receiver, the court 
directed an action to be tried to assess the 
damages sustained by the receiver. It, 

Bankruptcy Notice — Decree on.] — A bank- 
ruptcy notice in respect of a partnership debt 
cannot be served on a receiver and manager 
appointed in an action for dissolution of the 
partnership. Flowers, In re, Ware, Ese g)arte, 
6A [1897] 1 Q. B. 14; 76 L.T. 

306 ; 45 W. R. 118/ 

Service of Writ of Execution of Decretal 
Order.] — A recejfer need not be served with a 
writ of execution of a decrel^l order, but only 
with a copy ; ai^ if he disobeys, shall be com- 
mitted. M{9GarTy ^ Qibsom., Mos. 40. 

Rigirrti Way^-Ohfltruotion—Leave to Abate.] 
•^It is not the course of the courf to refuse 
liberty to try a right claimed against ih re- 
ceiver, unless it is perfectly clear ^hat there is 


no foundation for^the claim. Ia7ie v. Capsey, 
[1891] 3 Oh. 411 ;;6o L. T,^7^ ; 40 W. R. 87. 

Equitable Execution — Mode of Redress against 
Receiver.] — If a receiver appointed by way of 
equitable execution exceeds his powers, the per- 
son prejudiced should apply in the action, not 
commence a fresh action. Searle v. Choat, 53 
L, J., Ch. 506 ; 25 Ch. D. 723 ; 60 L. T. 470 ; 32 
W. R. 397. 

And see Execution. 

Costs — Misconduct.] — A ig^ceiver may he 
ordered personally to pay ^osts ia^urred by 
reason of his misconduct or ne^ect. Suffield 
arid Watts, Di re, Drown, Fx farte, 29 Q. B. D. 
693 ; 58 L. T. 911 ; 36 W. R. 303. 

2, Payment into Court. 

Without Passing through Receiver’s Hands.] 
— Payment of money into court, without passing 
through receiver’s hands. Weale v. Ireland, 5 
Jur. 405. ^ 

Saving Poundage.] — A receiver being 

lippointed to get in the outstanding estate of a 
testator, the court gave leave to a party who was 
willing to pay a sum due to the estate into court 
to do so, in order to save the poundage, which 
would have been incurred if it had passed 
through the hands of the receiver. Haigh v. 
Grattan, 1 Beav. 201 ; 8 L. J., Ch. 249. 

Purchase Money of Timber.] — The purchase 
money of timber belonging to a lunatic’s estate 
permitted to be paid to the receiver, in order to- 
be paid by him into court. Starlde, In-,re, 1 
Ru«s. 476. 

Without Reference to Possible Right of Set- 
off.] — If attorney (being concerned as weU for 
mortgagor as mortgagee) has been appointed 
receiver of rents and profits of mortgaged 
estates, and on order made for delivery of posses- 
sion there is found to be a balance remaining in 
his bands, beyond what is sufficient to satisfy^ 
the mortgagee, he will be ordered to pay such 
balance into court, notwithstanding the general 
report has not yet been made, on which there 
may possibly be found due to him a greater sum 
of money than the balance in his hands. Lewis- 
V. Morgan, 5 Price, 42 ; 4 R. R, 860. 

3. Other Matters. 

Examination pro interesse suo against 
Receiver,] — jjourt wiU order perSon to & ex- 
amined pro interesse suo, as well against receiver 
as sequestrator. Gomme v. West, Dick. 472. 

Continuation of Receiver.] — A decree that a. 
receiver previously appointed by the court should' 
be continued : — Held, correct unde’n the circum- 
stances, Bagot V. Bagot, 10 L. J., Ch. 110. 

Costs against Receiver at Suit of Executor,]' 

— A plaintiff having obtained orders for Gosts> 
against the receiver in the cause, died before the 
a^sts were taxed or furnished; the suit was. 
revived by a creditor against the executor of 
the plaintiff : — Held, inasmuch as the receiver 
was an officer of the court, the executor was^ 
entitled to recover costs against him. Betagh v. 
Ooncanon, Hughes v. Concanon, LI. & G, t.. 
Plunk. 355. 


E. M. 
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RECEIVER OP “STOLEN- 
PROlPERTY. 

See CRIMINAL LAW. 


" RECITALS. 

Estates by Implication from.] — See Will. 

Notice loy.]—See Notice. 

In Beed^^c.]— Deed and Bond— Ven- 
dor AND PUB'^^HASER. 


RECOGNISANCE. 

See CRIMINAL LAW— JUSTICE OE THE 
PEACE. 


RE-CONVERSION. 

See CONVERSION AND RE-CONVERSION. 


RE-CONVEYANCE. 

See MORTGAGE. 


RECORDER. 

See CORPORATION. 


RECOVERIES. 

See PINES AND RECOVERIES. 


RECOVERY OP LAND. 

See EJECTMENT. ' 


RECTIFICATION. 

of stare Register .] — See Cojil’-ilTT. 

Of Deeds.]— &e Deed and Bond— Settib- 
MBNT. 


RECTOR. 

See ECCLESIASTICAL LAW. 


REDEMPTION. 

Of Annuity.]— Nee ANNUITY. 

Of Laud Tax.] — See Revenue. 

Of Mortgage.] — See Moetga&b. 


REDUCTION INTO POSSES- 
SION. 

Of Wife’s Choses in Action.]— Husband 
AND Wipe. 


REFERENCE. 

See ARBITRATION. 


REFORMATORIES. " 

See SCHOOL. 


REFRESHERS. 

See COSTS. 


refreshment" HOUSES, 

See INTOXICATINO LIQUORS. 


REGISTRAR. 

See BANKRUPTCY— COMPANY— PRACTICE 
(DISTRICT REOISTRY}. 


REGISTRATION. 

1. Registeb op Births, Deaths, and 
Marriages. 

Appointment of Registrar.] — The acting in the 
office is prima facie evidence of the appointment 
as registrar of births and deaths, under G A 7 
Will. 4, c. 86. Reg. v. Price, 8 P. & D. 421 ; 11 
A. & E. 727 ; 9 L. J., M. 0. 49 ; 4 Jm-. 291. 

The appointment of a person who is registrar 
of births, deaths, and marriages, as overseer of 
the poor, is not void, and in order to render it so, 
the overseer must appeal to the sessions imdw 
43 Eliz. c, 2, s. 6. Rfig, v. Cheater JJ., 4 Jur. 
484. 

In eveiy case of vacancy of the office of super- 
intendent registrar of })irths, deaths, and mar- 
riages m any union, the power o£ fiLling up the 
vacancy is, by 6 & 7 Will. 1, c. SO, given to the 
guardians ; and the clerk to the guardians has 
no right to claim the appointment except in the 
case of the first appointment after the act first 
came into operation. Reg. v. Acaaon, 2 B. & S. 
79,5 ; 31 L. J., Q. B. 227 ; 8 Ti 

L. T. 535 ; 10 W. E. G91. 

Duties of.] — The snpei’intendent registrar has 
1 no power to grant his ccrtificaSU. pursuant to 
6 & 7 Will. 4, c. 8C7 s. 7, in cases where it is pro- 
i posed that the marriage shaB tYxe place out of 
his district, and without licence. %2h'adg, Bug 
\< pciTte, S D. P. C. 332 ; 4 Ju^^ 2(59^^ 

The courYwiR not direct a rogi-strar of births 
and deaths to erase the rcgistiy of the birth of a 
child, though ^acts are dopose(l to show that the 
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•child was supposititious, and the entry a fraud, 
and though the application is made by a party 
having a pecuniary interest in defeating the 
fraud. Stanford^ Ex i)arte^ 1 G-. & D. 428 ; 9 D. 
P. C. 927 ; 1 Q. B. 886. 

Payment of Fees.] — The guardians of the poor 
cf a parish in which a workhousip (not belonging 
to such parish) is locally situated, are liable to 
pay the fees for the registration of births and 
deaths therein, and may charge such fees to the 
parish to which such workhouse and its inmates 
belong ; and if such parish refuse to repay, the 
parish paying is entitled to a peremptory 
mandatnus to compel repayment. Iteg. v. St. 
Luke's^ Shoreditoh^ 4 W. It. 230. 

Evidence of Births, &c.] — See Evidence. 

Marriages,]— to Husband and Wife. 

2. Other Oases. 

Of Title Beeds to land.] — See Heed and 
Bond. ' 

Of Bills of 3ale.^to Bills of Sale. 

Of Copyright.]— 'to Copyright. 

Of Patents,] — See PATENT. 

Of Trade Marks.] — See Trade Mark. 

Of Voters.] — to Election Law, 

Of Ships, and of Agreements for Sale of Ships.] 

— See Shipping, 

Of Stocks and Shares.] — See Company. 

•Of Judgments.] — See Judgment. 

Of Land.]— to Land Begistry. 

Vacating Registration of Lis Pendens.] — See 
Lis Pendens. 


RE-HEARING. 

Generally.]— to Practice (Re-hearing). 
For Costs .] — See Costs. 

Bankruptcy Petition.] — S^te Bankruptcy. 


REJOINDER. 

See PRACTICE. 


RELATOR. 

to CROW.^ (LAW OFFICERS). 

^ • 

RELEASE. * • 

See HEED ANH BOKD. • 


R|!LIGION. 


1 . Roman Catholics. 

a. In G-eneral, 

i. Disabilities, 98. 

ii. Conformity, 102. 

h. Monks, 103. 

G. Nuns, 103. 

2. Dissenters, 104. 

3. Quakers, 106. 

4. Jews, 107. 

5. Gifts for Superstitions Wses, a'^d OhariU 

aUe Gifts. — See Ohari^TT^ 

See also Ecolbsiastical Law. 

j 

1. Roman Catholics, 
a. In General. 

i. Disabilities, 

Curtesy.] — A papist may be tenant the 
curtesy. WitliringUm v. Banks, Sel, Ch. Ca. 30. 
A7id see P. Wms. 49, n. . 

^ Power.] — A papist having a power of revoca- 
tion under a settlement made prior to the Irish 
Popery Acts executes that power after the acts 
passed : — Held, that the revocation was good. 
Frenoli v. Caddell, 3 Bro. P. C. 266. 

Will,] — Papists are not prohibited from 
devising lands to protestant trustee to be sold 
bon^ fide for pajunent of debts, &c. Ousach v. 
Gilbert, 5 Bro. P, 0. 465. 

Biscovery,] — On an issue directed to try the 
valicMty of a will it was a sufficient finding that 
the testator was a papist, such having been at 
the time incapacitated from devising. Farrell 
V, Croshle, Wall. Lyn. 162. 

Devisee from a papist by reason of the penal 
law, which would attach upon him from the 
incapacity in the devisor to devise, is not com- 
pelled to discover whether devisor was a papist. 
Smith V. Read, 1 Atk. 626. 

Plea to biU, to discover whether A. was not a 
papist upon conveying to defendant, allowed, 
Bar rt sou v. Southeote, 1 Atk. 628. 

Bill to set aside, for fraud, a decree which had 
been made in favour of a protestant discoverer, 
dismissed, and dismissal affirmed on appeal. 
Muleali^j V. Keunedg, 1 Ridgw. P. 0. 331. 

» 

Lease.] — A lease granted to a papist at the 
full improved ^^early value, but to ccJtumence at 
the next succeeding quarter-day, is not such a 
future or reversionary lease as papists are pro- 
hibited from taking. Power v, Wmdis, 5 Bro. 
P. 0. 472. 

By Irish act of parliament for preventing the 
growth of popery, papists are disabled from 
holding leases of lands for any term exceeding 
thirty-one years, and under a rent of not less 
than two-thirds of the improved yearly value at 
the time of making the lease. The court of 
chancery may upon evidence determine the 
question of value without sending it to a jury, 
and may also give fuR relief to a protestant 
discoverer under those acts without putting him 
to his remedy at law. Ousaelt v. Bulldeij, 6 Bro. 
P. 0. 369. 

Lands leased to a papist at^ess than two-thirds 
of improved value, or for any term above thirty- 
one years, are forfeited to the discoverer, being 
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a protestant. Mahe v. 5 Bro. P. p. 

38-t. " ^ ^ 

Where "bill is filed by protestant discoverer to 
have the benefit of a lease granted to a papist, 
on the ground of the rent reserved being of less 
than trvo'thirds of yearly value, the fact ought 
to be tried by jury, upon trial of proper issue. 
Kmley v. 5 Bro, V, C. 460. 

Trust.] — Devise of land to trustees, in trust, if 
the elder son of A. turn protestant, then to such 
eldest son : — Held, a good devise to a papist, but 
not to a^prote^ant. Carteret v. Carteret^ 2 
P. Wms. 15^ rv 

Creditor. ] — Wheth(fr a creditor who is a papist 
is entitled to be paid his debts out of money 
arising by sale of the real estate, under the ap- 
pointment in the wall, quaere. Foone v, Finlianl, 
Amb. 320. Foom v. Blount^ id, 767. 

Bond.] — If A. by a bond binds himself, his 
heirs,*" executors, kc., to a papist, who obtains 
judgment and makes out an elegit, such papist 
cannot maintain an ejectment, yet the bond 
binds the representative or obligor. jSorreshj v? 
IloClins, 9 Mod, 223. 

ConfesBing Judgment.] — Papist tenant in tail, 
in the year 1766, confessed judgments to a 
trustee, in trust, for the use of a settlement 
made on the marriage of his nephew, and after- 
wards, in 1770, suficered a recovery : — Held, that 
the judgments were not a fraud on the then 
existing disabling statutes ; that the recovery 
(not having any operation to defeat the pro- 1 
Yisiohs of those statutes) was valid ; and that the 
issue of the marriage claiming under the settle- 
ment had a right to raise the amount of the 
judgments out of the lands in the hands of a 
purchaser with notice, O'Fallon v. Billon^ 2 
{6ch. & Let 13. 

11 Sc 12 Will 3.] — Where trusts are made to 
papists they are void, and the legal estate will be 
void likewise, by 11 & 12 Will, 3. Ardlington v. 
Cann^ 3 Atk. 155, 

A papist by marriage articles, previous to the 
disabling statute, 11 & 12 Will. 3, covenants to 
lay out 12,000t on the purchase of land. The 
money is never laid out, and therefore shall still 
be considered as money, and go to the personal 
representative instead of even a protestant heir. 
Boueea v. 5 Bro. P. C. 14S. 

A papist, being tenant in tail, suffered a, common 
recovery, atrd declared tlie uses^lo him.self and ! 
Ins heirs ; this is not a purchase withm the 
statute 11 & 12 Will. 3, c. 4. Derwentwater 
(Xorrf), A}}peal oB 9 Mod. 172. 

By 11 & 12 Will. 3, c. 4, s. 4, a papist was not 
only disabled from purchasing lands himself, but 
also from taking either by devise or settlement ; 
but that statute is now repealed, in these 
respects, by 18 Grco. 3, c. 60. PapiaU (cam of), 
2 P. Wins. 3, 

A papist cannot take a freehold or leasehold 
estate by will, because taking by will is taking 
by purchase, and by the express words ofHhe 
statute 11 & 12 Will. 3, c. 4, a papist is illsablcd 
to take by purchase ; also terms for years arc 
expressly mentioned in the statute. (JD avers v. 
Deices, 3 P, Wms. 46.) Por this reason it has 
been held that a papist cannot extend land on a 
judgment, for that would give him an interest in 
the land, and it is the same where the judgment 
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IS given in trust for the papist. Lowthcr v. 
Fletcher, 3 P. Wms. 46 n. 

By 11 & 12 Will. 3, c. 4, a papist under eighteen 
is disabled from taking only tiU conformity ; but, 
if more than six months above eighteen, he is 
disabled for ever. Vane v. Fletcher, 1 P. Wms. 
353. 

The protestant' next of kin are only entitled 
to the profits in case of descents, for in case of 
a purchase or grant by a papist they are void by 
statute 11 A 12 Will. 3. Michaux v. Grove, k 
Atk. 210. 

A conviction of recusancy cannot be given im 
evidence against a third person, under Id & 12' 
Will. & M., c. 4 (an act against papists), but the 
facts must be proved. Manhury v. Bateman,, 

2 Atk. 65. 

2 Anne.] — T., papist, seised in fee of lands pur- 
chased before the statute 2 Anne, c. 6. by articles; 
on the marriage of his son in 1708, covenanted 
to settle not only those lands, but others acquired 
since the statute, in strict settlement : — Held, 
that#these articles had no operation ; neitlier on 
the lands purchased before the statute, because 
such a disposition was made vpid by that statute 
nor on the lands purchased afterwards, because,, 
by the statute, T. was disqualified front holding: 
an estate sufficient to support the covenants* 
Moore v. Butler, 2 Sob, & Lef. 249. 

Articles executed in 1714, and a settlement 
in pursuance thereof, in 1720, made between T.. 
and J., his eldest son (both being papists),, 
settling lands acquired since 1708, and resettling 
the former lands on J. for life, remainder to his 
then first and other sons for life, remainder to 
their issue in strict settlement : — Held, also 
inoperative, except as to making a provision for 
younger children, and not sufficient to put the 
son of J. to an election. Held, therefore, that,, 
under a Protestant Discovery Act, decree obtained 
m 1751 in trust for, and assigned to, J. the 
younger (the son of J., the settlor), J. the younger 
was not a trustee for the persons claiming under 
that settlement, but that the effiect of that decree 
was to subject the premises comprised therein to 
the mortgage of J. the younger. Ih. 

A papist seised in fee, previously to her mar- 
riage with plaintiff, a papist, in considcrationi 
thereof and of his covenanting to make u]) her 
dower SOOZ. per annum and provide for younger 
children, covenanted for her and her heirs to pay 
8,0C)0Z. as her marriage portion, to be appluis'l in 
pi ocuring assignments of charges on his estate, 
in trust for the heir male of the marriage ; but, 
if no issue male, then for the daughters ; if no- 
issue, for plaintiff ; 4,000Z. was paid ; the mar- 
riage took effect, and the wife ilied without 
issue ; whereupon her lands came to her sisters, 
as her heirs-at-law, against wdiom plaintiff filed 
his bill for the residue of the 8,OOOZ. Lifford, C., 
held he was entitled to recover in respect of 
the lands come to the heirs, for t hey a rc real 
assets, and there is nothing’ ilWRc pSl^I/laws 
(2 Anne, c. 6, and 8 Anne, c. 3) which prevents a 
papist from binding his heirs to a pafiist for a 
fair debt or a fair and valCiiblc con sitJ oration, 
or at all alter^ the law wifh respect to land-s 
descending being real assets m the hands of the 
heir. Aylmer v. Bellow,^ iS/'Scriv. 15. 

By an act of parliament m«^lQMn Ireland, 
2 Annfe^ to prevent tlfe grcr-vlh orijopery, no 
pei'son professing that religion can be the 
gnardian of the infant ; but such guardianship, 
where th^^ person entitled to it is a papist, 
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shall be disposed of by the court of chancery | 
in that kingdom to some near relation of the 
infant, being a protastant, and one to whom ] 
the infant’s estate cannot descend ; but, if there 
shall be no such protcstant relation, then to some 
other proper person who will use his utmost care 
to educate the infant in the protestant religion 
until the age of twenty-one. Pi'eston v, Farravd 
(LorcL')^ 4 Bro. P. 0. 21)8. 

17 & 18 G-eo. 3, c. 49.] — A decree obtained by 
a protestant discoverer under the popery laws 
was capable of being a trust for the papist who 
had bften antecedently seised, and the only effect 
was to make the former estate again discoverable. 
Such a decree, under the circumstances of this 
case, was held to be a trust, and a judgment 
confessed by the papist attached upon the lands 
by the force of the statute 17 & 18 G-eo. 3, c. 49. 
Inquiry directed whether the papist againsi 
whom the decree was obtained had an estate 
in fee, without sending the question to law. A 
moiety only can be sold for payment of a indg- 
ment debt. O’ Gorman v. Coviyn^ 2 Sch. ^ Lef. 
137. 

A papist, by articles on his marriage, in 1764, 
agreed ‘^to convey to trustees in strict settle- 
ment, in case he should at any time thereafter 
during his life be qualified by law so to do.” 
In 1778 he became qualified, by the statute of 
17 & 18 Geo. 3, to carry these articles into 
execution : — Held, that the lands were not 
specifically bound by these articles until 1778 ; ; 
and therefore judgments subsequent to 1764, | 
but before 1778, were prior liens ; for to hold 
that the articles of 1764 bound the lands speci- 
fically would defeat the intent of the parties, 
by giving a title to protestant discoverer : — Held, 
also, that judgment creditors were not bound by 
the articles of 1864, but that they were bound i 
from the passing of the statute 17 & 18 Geo. 3, | 
c. 49. Kennedy v. JDaly^ 1 Sch, & Lef. 356, 

Belief Act, 1829.] — A Roman Catholic entitled 
to real estate did not take the oath necessary : 
under the statute to qualify him to hold it, and i 
was not in enjoyment of the lands, nor were 
proceedings taken to enforce his title until after 
the passing of the Roman Catholic Relief Act 
(10 Geo. 4, c. 7) : — Held, that s. 23 of that act 
removed his former disability. 0^ Connell v. | 
OFallaghan^ 7 Ir, Eq. R. 596. 

%ie prohibition of monastic bodies in the : 
Roman Catholic Relief Act, *1829 (10 Geo. 4, c. 7) , 
applies to such bodies as settled in the realm ; 
after the passing of the act as well as to those ' 
who were then residing in it : — Held, therefore, I 
that a trust for the benefit of a church belong- 1 
ing to the Society of St. Vincent de Paul, who 
came to Ireland in 1838, having left it in 1690, 
and who ’are bound by religious or monastic, 
vows, is void. Liston v. Keegan^ 9 L. R. Xr. 
631., 

Tfie 10 Geo. 4, c. removed only such disabili- 
ties and restrictions as were imposed on Roman 
Catholics by the general law of the land, and 
therefore did not, operate to remove a prohibi- 
tion against the*^ alienation of #n estate, con- 
tained in a private^state act, settling the estate 
of a Roman Ciftholic mmiiy a^icording to certain 
limitationg^hfcTe being no general law in opera- 
tion at the time o? the^iassing oP the astate act 
to prevent Roman Catholics from aliening. 
Shrewshiry v. 8oott^ 6 C. B. (ir.s.) 1 ; 

29 L. J., C. P, 34 ; 6 Jur. (N.S.) 452, • Affirmed, 



ii. Conformity, 

Trust.] — Plaintiff, whilst a papist, assigned 
advowson to defendant for ninety-nine years, 
and, having conformed, brought ^is bill for 
reassignment of the term, suggesting he had 
only assigned it in trust for himself, to avoid the 
penalties of the statutes 3 Jac. 1, c. 4, and 1 Will. 
& M., c. 26. Semble, if the defendant had 
demurred, such a f rauduientw (!onve;^iftice would 
at the hearing have been absoltfte against the 
grantor. Oottlngton v. Fletcher^ 2 Atk. 156. 

The act of 12 Anne, c. A, does not, in the case 
of a papist, make the whole case void, but only 
the tarn upon the avoidance, which is vested in 
the universities. , Lh, 

Penalty.] — Papists on their conformity are 
freed from any penalties they might otherwise 
sustain in respect of their recusancy. IF 

^ Waste.] — ^Where the eldest son of a papist bad 
conformed to the Established Church, and 
thereby rendered his father tenant for life, 
under the 2 Anne, c, 6, a bill having been filed to - 
secure the benefit of his reversion in fee, and to 
restrain the father from committing waste, an 
injunction was granted upon the answer. Coc/i- 
durne v. Hussey^ Wall. Lyn. 234. 

Bequisites.]— The conformity of the eldest som 
for the purpose of making his popish father 
tenant for life, under the popery laws,* was 
invalid, unless it was had before the bishop 
of rhe diocese which the conformist did in- 
habit. Coclihurne v. Hussey^ 2 Ridgw. P. 0. 510- 

Certificate.] — The bishop’s certificate of the 
conformity of a papist must state, in the words 
of the statute, that he conformed, &c. A certi- 
ficate, stating the facts of the papist appearing 
in church, declaring his renunciation, &c., is not 
sufficient. Such certificate does not preclude 
evidence that the alleged conformist continued 
to be a papist. Mooi'e v. Butler ^ 2 Sch. Lef. 
249. 

In a certificate of conformity under the statute 
2 Anne, c. 6, the precise words of the statute need 
not be followed, the object of the act being fully 
satisfied if the fact be sufficiently certified ; 

, therefore, where a certificate was questioned i 
because that it did not in precis^ words state 
that the party’^ad conformed, it was held that 
the certificate was sufficient, though the word 

conformed ” was not in it, since it clearly 
certified the fact. Loveland v. Lyno\ 2 Dow, 324^ 

Purchase before Statutory CompB^nce.] — An 

Irish papist conforming anywhere out of Ireland 
cannot purchase lands in that kingdom before he 
had complied with the several requisites of the 
Irish acts, 2 Anne. c. 6, and S Anne, c. 3. Carrol 
V. Vicars, 6 Bro. P. C. 396. 

« 

31 Geo. 3, 0 . 32.] — An attorney, a papist, 
petitioned for leave to take the oath prescribed 
by statute 31 Geo. 3, c. 32, s. 22, instead of the 
oath of supremacy, on being admitted a master 
extraordinary in chancery ; but refused. Agar, 
Fx^arte, 3 V. & B. 160. • 

33 Geo. 3, c, 21 .] — K papist, neglecting to take 

4—2 
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the oaths ^orescribecl by the stafute 17 & 18 Ge«'. 
3, c, 41, withm six ^months, was not pro- 
tected by that statute from a pro testant informa- 
tion, nor enabled to sue ; but the consequences 
of such ^neglect axe removed by statute 33 Geo. 3, 
c. 21, upon his performing the requisites therein 
mentioned. Kennedy v. Daly, 1 >Sch. & Lef. 355, 
881. 

b. lyConk. 

Status.] — The doctrine of civil death, in con- 
sequence of profession as a monk or a nun, is not 
law. BUm. V. 4 Ir. Oh. R. 349. S. P., 

MetcaJfn, In, jT; 2 Do a. J. & S. 122 ; 33 L. J., 
Ch. 308 ; 10 Jur. (N.S.) 224 ; 10 L. T. 78 ; 12 
W. E. 538. " 

c. Nun. 

Status.] — A nun is not civiliter mortua, or 
incapable of holding property. Metcalfe, In re, 
supra,. 

A professed nun by deed assigned all her 
present property, and covenanted to assign all 
her future property, to trustees for the superior^ 
priest, for the time being, of the Broin])ton 
Oratory. She subsequently became entitled 
under a will to a sum of money, which was paid 
into court. She presented a petition for payment 
out of court to the trustees of the deed : — Held, 
that the money ought not to be paid out without 
proof of her free and unbiassed consent, but 
should be retained in court, and the dividends 
accumulated. Ily. 

Dividends of a fund in court ordered to be paid 
to a tenant for life, a professed nun, on petition, 
without inquiry into the circumstances under 
which the petition was presented, the court 
holding the solicitor who filed it responsible. 
JToldswortJd s Trusts, hi re, 2 Eq. Rep. 1090 ; 
2 W, R. 692. 

The court granted a receiver, on a bill filed to 
raise the arrears of an annuity granted to a lady 
who afterwards became a nun, the law as to 
civil death ceasing at the reformation, and not 
being revived by the 10 Geo. 4, c. 7. Keans v. 
Cassidy, 11 Ir. Hq. R. 243. 

Qumre, whether nuns who have vowed poverty 
and obedience are capable of acquiring property . 
JMCartliy v. McCarthy, 9 Ir. E<i. R. 620. 

Condition Against becoming.] — Testator gave a 
legacy in trust for ins daughter for life, remain- 
der m trust for hbr children who should attain 
twenty-one, g’emamder in trust for two of his 
sous absolutely ; and he gave thc^residue of his 
personal estal.e to his otlicr children. By a 
codicil he declared thiit, finding that his daughl cr 
intended to become a nun, he revoked the 
bequest in the event oC her carrying her inten- 
tion into e:^ct, and excluded tier from all rever- 
sionary advantages from his will. The daughter 
became a nun : — Held, that the condition an- 
nexed by the codicil was a lawful one, and that, 
though the bequest in favour of the daughter 
was merely revoked, and there was no gift over 
on breach of the condition, her interest under 
the bequest ceased on her becoming a nun. 
Dichson's Trust, Ex y}avte, 1 Sim. (N.S.) 37 j 20 
L. J., Oh. 33 ; 15 Jur. 282. 

Assignment by.] — An assignment of their 
distributive shares of their father’s assets was 
obtained from two nuns, in trust for the convent. 
Declarations of the assignors were proved, 


showing that the deeds were executed by them 
against their will, and under the influence nnd 
spiritual terror of their vows. The deeds con- 
tained a power to put in a a answer for them. 
The assignees filed a bdl to recover the shares, 
making one nun a plamtifi.' and the other a 
defendant, neither of whom objected to the deeds 
in this suit, but the same declarations proved it 
to be without their concurrence, and the objection, 
that the deeds were extorted, was made by the 
other defendant. The plaintifis declining an 
issue whether the deeds were freely executed, 
the bill was flismissed with costs. M^'Cavtlvy v. 
McCarthy, 9 Ir. Eq. R. 620. Hee FulhMn v. 
McCarthy, 1 H, L. Gas. 703 ; 9 Ir. Eq. R. 020 ; 
12 Jur. 757. On appeal, affirming the dismissal 
of the biU, but on the ground of misjoinder of 
CO -plaintiffs. 

Qurere, whether an assignment of property by 
ar nun in pursuance of a vow made on entering 
the convent is valid, Knlliam, v. McCarthy, 
1 H. L. Cas. 703 ; 9 Ir. Eq. R. 020 ; 12 Jur. 757. 

Where A., being about eighteen years of age, 
and if assessed of considerable real and personal 
property, entered a convent, wliether as postulant 
or pupil was controverted, bi^t u^lon an agree- 
ment on the part of the nuns that she should not 
be professed underage, or without their apprising 
her friends previously ; and it appeared that she 
was professed under age, and in the absence of 
all her friends ; and there was no evidence of any 
notice having been given to any of them, save 
an allegation in the answer of the defendants 
that they did communicate the fact to her sister ; 
and afterwards, when she arrived at full age, she 
assigned nearly all her property to the nuns, for 
the benefit of the convent ; and it appeared that 
previous to this she had been excluded from the 
society of her friends, and that the deed for this 
purpose was prepared by the professional agent 
of the convent, and that she had no friend of her 
own. present; and having, in some time after, 
quitted the convent, she filed a bill to set those 
proceedings aside, for a reconveyance of her real 
estate, and for an account : — Held, Unit the 
transactions in this case fell within the principles 
of the cases of guardian and ward, which decide 
that dealings between them ought not to stand. 
iYkyte V. Meade, 2 Ir. Etp K. 120. 

Convent,] — An English convent may be a 
devisee or legatee of real or personal estate. 
Cods V. Manners, 40 L. J., Cli.6 LO ; L. R. 12 
574 ; 24 L T. 869 ; H) W. Ji. 1053. 

2. Dissenters. 

Rights of Dissenting Ministers.] — Tf a dis- 
senting mimstcr is appointed minisler of the 
chapel by a part of the trustees of li, he cannot 
maintain an action agaiiast all the trustees for 
Ills salary ; and the fact of all of them liaviug 
signed a notice to him, demandi ng th e qiossessioii 
of the chapel, will not make^any luucreiice. 
Cooper V, Whitehniso, 6 Car. i: V. 545. 

The trustees of a chapel of dissenlers, which 
for want of a pastor had bcei? without a congre- 
gation, engaged^vith a new pastor for a year, at 
a salary ; he gave notice in th;|^ papers of opening 
the chapel, and oii»the firsi? day oir opening gave 
notice to the congregation thtTc Jliat they 
should pi;f’occech to the elCbtioir'Of a pastor after 
Dijfine service that day, and accordingly look 
votes, Upon being disposHessed by tlie trustees 
after the jCar, ho applied for a mandamus to bo 
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restored, tallegiug ^that he was elected by the 
coii|:i‘egation for life. The court refused to 
grant it, on the ground that, supposing there 
was a competent body to elect, there was not 
sufficient notice given of the election ; and, 
therefore, they left the party to try his right 
to an action. Rex v. Rnaaei^-layie Chivel. 2 
Smith, 20. * ’ 

Where the minister of an endowed dissenting 
meeting-house had been expelled by a majority 
of the congregation, the court refused a man- 
damns to restore him, applied for to enable him 
to justify his conduct, because it did not appear 
that* he had complied with all the requisites 
necessary to give him a prim^ facie title. Rex v. 
Jotham^ 3 Term Eep. 675 ; 1 E. E. 770. 

Trust Deed — ^Alteration of Trust.] — Under a 
deed dated in 1706, certain property was directed 
to be held in trust to be used as a meeting-hoifle 
for Protestant dissenters of the Presbyterian or 
Independent denomination, so long as the laws 
of Great Britain should tolerate Promstant 
Dissenters. For eighty years previouSy to 
February, 1881, the property had been enjoyed,, 
as the chapel of S congregation of Independents. 
On tha^- date a majority of the members passed 
a resolution to transfer the chapel and congre- 
gation to the Presbyterian Church of England : 
— Held, that the trust was for the benefit of 
Presbyterians and Independents — both or either, 
and for neither denomination to the exclusion of 
the other. Also, that, as there was such express | 
direction in the trust deed, Lord Lyndhurst’s Act i 
(7 & S Viet. c. 46), s. 2, had no application on 
the question of usage • — Held, further, that the 
proposed transfer to the Presbyterian Church of j 
England was an alteration of the trust, and was | 
a matter which could not be effected except by > 
the unanimous vote of the congregation. Att.- 
Gen. V. Anderstm, 57 L. J., Oh. 543 ; 68 L. T. 
726 ; 36 W. E. 714. 

Scotcii Parish Minister — Competent and Legal 
Stipend — Common Good — Contract or Trust — 
Measure of Liability.] — A decree of disjunction 
and erection was made on 15th July, 1741, by ' 
the court of session as the commissioiiei’s for ' 
the plantation of kirks and valuation of temds, 
whereby a specified portion of the town of 
Oreeuock was disjoined and made into a new or 
mid-parish, and it was further decerned **that 
tfle bailie, feuars, and i^ihabitants of the said 
burgh be bound .... to provide the minister 
of the new church with a competent and legall 
stipend not under nine hundred and fifty merks 
with fifty merks for the communion elements.” 
In an action by the minister of the new parish 
against the provost, magistrates, and town 
council of Greenock, claiming a fixed yearly 
stipend of competent and adequate amount, 
regard being had to the circumstances of the 
time M kb at the decree above mentioned 

imposed a contractual obligation on the town 
council, and that they were liable to provide 
out of the common good a sum not limited to 
the minimum oi nine hundred and fifty merks, 
but adequate according to the* cost of living at 
the present tim% and so from time to time, for 
the minister bf the Idrk in^ question, Greenooh 
4'c.) V. Peters^ [1893] A. 0. 268; 

1 K, 210— H. L.tSc.)* " • 

* 

Mandamus — ^To register Meeting-house.] — A 
mandamus will lie to register anef certify dis- 


senting meetinffhouses. Rex v. Berly JJ.. 
4 Burr. 1991; I 'W. 31.600? ’ ' 

To admit Teacher.]— So, also, to trustees 

of a meeting-house, to admit a dissenting teacher. 
Rex V, Barher^ 3 Burr. 1265 ; 1 Wm. Bl! 352. 

Toleration,]— As to the toleration act and 
doctrines of religion condemned by law, see Att.- 
Gen. V. Pearson^ 3 Mer. 353 ; 17 E. E. 100. 

Ho new right is given by the toleration act, 
but only an exemption from the penal laws, 
JDe Costa v. De Paz^ 2 Swab'S!. 490 j» Dick. 258 ; 
Amb. 228 ; 19 R. R. 104. 

The Act of Toleration (1 'Will. & M. c. 18) 
was made to protect persons of tender con- 
sciences, and to exempt them from penalties ; 
but to extend it to clergymen of the Church 
of England, who act contrary to the rules of 
discipline of the church, would introduce the 
utmost confusion. Prehec v. Keith, 2 Atk. 601. 

Extent of Act.]— The 1 Will.* & M. 

sess. 1, c. 18, s. 4, exempting persons who shad 
take the oaths and subscribe the declaration 
there mentioned, from prosecution in the eccle- 
siastical court for nonconformity to the GhurcE 
of England, extends not only to lay persons, but 
to clergymen who, after being ordained, dissent 
from the church. Barnes v. Shore, 8 Q. B. 640 ; 
15 L. J., Q. B. 296 ; 10 Jur. 688 ; S. P. and S. 0., 
1 Bob. Eco. Hep. 382 ; 11 Jur. 887. 

But a person ordained a priest in the Church 
of England cannot, in this manner or otherwise 
at his own pleasure, divest himself of his orders, 
so as to exempt himself from correction ,by the 
bishop for breach of ecclesiastical discipline. 
Ih. 

Performance, by such priest, of the church' 
service in an unconsecrated chapel, not licensedi 
by the bishop, and against his monition, is suoix 
a breach of discipline, and not a mere act of 
nonconformity protected by 1 Will. & M. sess. 1, 
c. 18, or by 52 Geo. 3, c, 155. Ih. 

Lutherans.] — A congregation of Lu- 
therans, using the German language in their 
service, are within the protection of the 
1 Will. & M. sess. 1, c. 18. Rex v. Muhe, Peake, 
132 ; 5 Term Eep. 542 ; 2 E, E. 669, 

— - Disturbing Congregations or Ministers.] 
k — It is no defence to an indictment on that act 
for disturbing a congregation of protestant dis- 
senters that the violence was coi?|mitted in the 
defendant’s asserting his right to the clerk’s 
reading desk. Ih. 

It need not be proved that the minister has 
taken the toleration oaths. Ih, 

If several are convicted on 1 Will. & M. sess. 1 
c. 18, for disturbing a dissenting congregation, 
each is liable to the penalty of 20l imnosed bw 
the statute. Ih. ^ ^ 

Methodists and dissenters have a right to the- 
protection of the court, if disturbed in their 
decent and quiet devotions. Rex v. Wroualiton 
3, Burr. 1683. ^ " 

3. Quakers, 

Marriage,]— There is no doubt of the legality 
of Quaker marriages. They were meant to he 
included in the remedy of the stat. 21 & 22 
Geo. 3, c. 25, though the 'WokIh of that act may 
seem not to apply to them. HaugUon v. Hauah^ 
ton, 1 MoU. 611. 
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Article^ of the Peace.] — A (junker cannot Ire 
admitted to exhibit ^articles of me peace against 
her husband upon her affirmation, as it is in 
nature of a criminal prosecution. Oumbleton^ 
JUoo^artey 2 Atk. 70 ; 9 Mod. 232. 

«" 4. Jews. 

Status.] — The Jewish religion not legal, but 
conniyed at. De Costa v, JJe Paz^ 2 Swanst. 
487 n. ; Dick. 268 ; Amb. 228 ; 19 B. R. 104. 

A Jewish synagogue is not an illegal establish- 
ment. V. 2 Stark. 356. 

An instituti^ for teaching the Jewish religion 
is illegal. Bedford Charity^ 1% ?‘c, 2 Swanst. 
622 ; 19 B. B. 107. " 

Maintenance.] — In the court’s allowance of a 
maintenance out of a Jew’s estate to his daughter 
turned protestant, it is not material though the 
daughter he above forty years of age, or married, 
or tho;igh the Jew be dead. Vincent v. Farn- 
andez^ 1 P, Wms. 624, 

Iegitimacy.]—A father, who was a Jew, by, 
his will gave his daughters benefits contingent 
upon their marrying according to the tenets of 
the Jewish religion, and determinable upon their 
marrying otherwise. By a codicil he gave his 
residuary estate to the children of his sons and 
daughters. The father at his death left a son 
who had eight children, of whom three were born 
before marriage, and were the children of his 
wife. He knew of the facts attending the birth 
of the eight children, all of whom were living at 
the date of his codicil. By the Jewish law, the 
subsequent marriage of parents legitimatises 
children born before marriage : — Held, that the 
children born before marriage did not take under 
the gift. Zevy v. Solomon^ 37 L, T. 263 ; 25 
W. R. 842. 

A. L. 


hemainders and rever- 
sions. 

Oenerally.] — See Vested, Contingent and 
P uTtrBE Interests — Merger — Estate. 

When Barred,]— Pines and Recoveries. 

Reversions as Assets,] — See Executor' and 
Administrator. 

Bights of Assignee of Beversionrj — See LAND- 
iiORD AND Tenant. 

Action hy Reversioner for Nuisance.] — See 
PTuisancb, 

Cross Remainders.] — See Vested. Contin- 
gent AND PUTUEE INTERESTS. 

Rights of Tenant for life and Remainderman.] 
— See Estate. 

Remoteness ot^^See Perpetuity. 


REMITTER. 

See ESTATE, 


REMOTENESS. 

See PBBPETUITY. 


REMOVAL. 

Of Paupers.]— PooE Law. 

From Offices.] — See Ceown Office. 


RENT. 

See LANDLOED AND TENANT. 


RENT-CHARGE. 

1. Creation^ 108. 

2 . Cesser^ 111 . 

3. Recovery of Arrears.^ 111. 

4. Other Matters^ 118. 

6. In Bar of Bower, — See Husband and Wipe. 

6. Jointure Rent- Charge, — See JOINTURE, 

7. Tithe,See Ecclesiastical Law. 

8. Sale of Lands in Consideration of, — See LANDS 

Clauses Act. 

1. Creation. 

Part of a rent may be granted, not a new rent 
reserved or granted out of the whole. Stafford 
V. Bucfiley^ 2 Ves. 177. 

A rent out of copyhold aliened by surrender 
and admittance for a valuable consideration, 
good in equity. Sphidlarr. Wi If nr cl, 6 Vern. 16, 
Lands were mortgaged in fee-simple to B., A. 
being owner in fee of the equity of redemption. 
By indenture of lease and release, dated the 24th 
and 2oth October, 1838, to which A., B., G, and 
D. were parties, B. conveyed, and A, granted and 
confirmed, the lands, to have and to hold to D., 
his heirs and assigns^ to the use of D., his hClrs 
and assigns for ever, subject to a proviso for re- 
demption by A. and his heirs, on payment of 
5,000Z. and interest ; and that if default should 
be made in payment and interest, and after six 
months notice in writing had been given by D., 
his heirs and assigns, to A. to pay, and payment 
not being made, it should be lawful for D,, his 
heirs and assigns, to make sale of the lands. 
There was a proviso for quiet enjoyment by A. 
until default. Also, in the AvRpj-, nflTL. ■Jxir h^irs 
or assigns, or any other person or persons claim- 
ing, or to claim, by, from, under, or in trust for 
them, under or by virtue of any power therein 
contained, entering into or otj^erwise becoming 
possessed of lands, it was 'Expressly agreed 
and declared, between and^bj^^the parties to the 
deed, that immedifitely alter tiuf lands should 
have been so entered into by IX, hia heirs or 
assigns, any bther person cla’^tning as aforesaid, 

thefsame should thenceforth for ever be, and the 
same were thenceforth, subjected and charged 
with payment to A., hi.s heirs and assigns, of the 
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anmial sum of 401, ^ncl the same should thence- 
forti* be recoverable, by distress or otherwise, 
upon and out of the lands, in such and the same 
way as I'ents of the like amount might be re- 
covered upon a demise for years, B. and A. 
executed this conveyance ; D. did not. Default 
was made in payment. D. entered into posses- 
sion for the purpose of executJng his power of 
sale, and by indenture conveyed the lands to E. 
■for 6,500^ , subject to the annual sum of 40?. E, 
fifterwards entered into possession, and paid the 
annual sum, and -afterwards conveyed the lands 
in fee-simple to the plaintiff, subject to the pay- 
ment* of the 40?. a year, but so far only as the 
tsame might be legally chargeable upon or affect 
the lands. Afterwards the rent became vested 
in the defendant. The plaintiff omitted to pay 
the rent, and a distress was made by the defen - 
<lant upon his goods: — Held, first, that the charge 
■of the rent was not well reserved as a ren% 
because the reservation was in favour of a person 
not vested with a legal estate in the lands. 
Siiyprtstm V. Uichards. 6 H. & K. 453 ; 29 L. J., 
JEx. 213 ; 6 Jur. (iT.S.) 672— Ex. Ch. ' 

Held, secondly, that at common law there was 
not a good cr^atioia of a rent-charge, for want of 
the execution, by the releasee in fee, of the in- 
denture of 1838. Ih, 

Held, thirdly, that there was a good creation 
■of a rent-charge by way of use, under the statute. 
Ih. 

Held, fourthly, that the declaration of' a use, 
notwithstanding it came after the limitations of 
the estate to D. and his heirs and assigns, to the 
use of B., his heirs and assigns, were not objec- 
tionable, as being a use upon a use. 1 h. 

Held, fifthly, that, assuming that the rent 
might arise at any period, however distant, stiU 
the limitation was not void, on the ground of its 
tending to a perpetuity. 

By Virtue of Statute of Uses.] — Though the 
grantee of a rent-charge under a grant at com- 
mon law is not entitled to be registered before 
lie has been in the actual receipt of the rent 
(since until then he has only ax^ossession in law, 
nnd not the actual possession required by 2 Will. 
4, c. 45, s. 26), it is otherwise where the rent- 
charge is by a conveyance operating under the 
-Statute of Uses (27 Hen, 8, c. 10, s. 1) ; for then 
the person to whose use the rent-charge is so 
limited is, by virtue of the statute of uses, at 
once in actual possession, and he may be entitled 
to be registered if the renf is of sufficient value, 
though lie has not received any part of it. liveV^i 
T. BUm, 18 0. B. (l^.S.) 90 ; 1 H. & B. 189 ; 34 
L. J., C. P. 88 ; 11 Jut. (it.S.) 18 ; 11 L. T, 480 ; 
13 W. E. 262. See also jjreoedivg case. 

Specific Charge.] — ^A testator seised of P. and 
other lands, directed all his just debts, funeral 
expenses, and legacies to be paid by his executors, 
-and devii^^d all his real and freehold estates, save 
a part aevised*to his wife, upon trust that his 
wife and her assigns should, after his decease, re- 
ceive a rent-charge, with power of, distress, and 
three of his dau^uters should receive rent-charges, 
with like remedy by distress #nd entry as pro- 
vided with respq^t to the rent-charge to his wife. 
The testator ^hen bSqueattftd pecuniary legacies 
to his c]ij.ldr^, and left all the residue and re- 
mainder of his^real,%eehold, and x^rsoiial es- 
tates, subject to his debts and the afomsaid 
legacies and annuities, to the trustees Held, 
that the rent-charges to the daughters were 


sx^cifically charged on the same lands as the 
rent-charge to t\‘k wife, anef had priority over 
the legacies which were charged by the residuary 
clause only. Weir v. Cliamley, 1 Ir. Ch. B. 
295. 

m 

Whether Amounting to Covenant.] — By the 
settlement made upon the marriag^ B. with 
vS., P. gave, granted, and confirmed unto S. and 
her assigns, in case she survived P. and B., a 
yearly rent-charge to be charged and chargeable 
upon certain manors of or to which. P. or any 
other person or persons in.,^3t f(^ him was 
seised or entitled for an estate of^^heritance at 
law or in equity, to hold the said rent-charge, 
bat subject and without ]prejudice as to such of 
the said hereditameuts as were charged with a 
mortgage for a certain term made to D. P. also, 
for himself, his heirs and assigns, covenanted, 
granted, and agreeil with S., her executors, ad- 
ministrators, and assigns, that in case the rent- 
charge should remain unpaid for certain periods, 
she should have powers of distress and entry. A 
term of one hundred years was also created for 
better securing this rent-charge. By his will, P. 
'gave his real estates, subject to D.’s mortgage 
ainl the rent-charge, to S., and the term for 
securing the same to trustees for a term of five 
hundred years, upon trust to pay his debts and 
apply the money so raised in exoneration of his 
personal estate. S. survived both B. and P., but 
no part of the rent-charge had ever been re- 
ceived by her. A decree had subsequently to 
the death of B. and P, been made in a suit, the 
effect of which was to cut down the interest of 
P. in the estates charged with the rent-chayge to 
a life interest, and withdraw them from the 
operation of the settlement. Upon a claim by 
S. as a creditor for the arrears of her annuity in 
the administration of P.’s estate : — Held, that 
the words used m the creation of the rent-charge 
amounted to a covenant, which S. could enforce 
against the personal estate of P. Moiiy penny v, 
ilonypenny, B De G-. & J. 572 ; 28 L. J., Ch. 303 j 
5 Jur. (N.S.) 253 ; 7 W. E. 276. 

Evidence of.] — Upon the admission of the 
heir-at-law that the will of the testator, which 
was lost, was duly executed and attested ; and 
that thereby certain lands were devised to him, 
subject to a perpetual rent-charge ; and upon 
evidence of the contents of the will by two wit- 
4 iesses who heard it read, but could not state 
that it was executed and attested as by law re- 
quired, further than that the person reading it 
read out the ^ames of the testator ^nd of certain 
persons, as if they had executed and attested it ; 
and upon proof of the payment of the rent- 
charge for thirty-five years up to the year before 
the filing of the bill, the court declared that the 
lands were well charged with the annuity, and 
that the heir-at-law, and the persons deriving 
title with notice under a settlement of the lands 
executed by him on the marriage of his son, and 
duly registered, and also the judgment creditor 
of the heir-at-law, were bound to give effect to 
tjie devise of the rent-charge. Wise v. TPJsfl, 2 
Jo. k Lat. 603. 

By deed of 1769 A, granted a perpetual yearly 
rent-charge of 134? , payable out of certain lands 
held by him for three lives, perpetually renew- 
able. That deed was lost, but it appeared from a 
memorial thereof thai A%had granted to B. and 
0., for the uses mentioned in the deed, a yearly 
rent-charge of 134?. for ever, issuing out of the 
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said lands. The rent- cliargef* was paid by tiJjie 
owners the lanfiS, from l'Ai9 down to 1860, 
when a petition was presented to the landed 
estates court for a sale of the rent-charge : — 
Held, that the memorial, coupled with evidence 
of the payment of the rent-charge down to 1860, 
was suliicieut evidence of a perpetual subsisting 
rent-charge^ so as to enable the court to sell, 
HardiTig^ In re^ II Ir. Ch. R. 23. 

2. Cesser. 

Under »siasper^ 4 on of a rent-charge by act of 
the particsTbln rent ceases pro tempore. Cooh v. 
Fountam^ 3 vSwanst. 696. 

A rent-charge of 2(?Z. granted in consideration 
of 240Z. redeemable on repayment of the con- 
sideration to the grantee’s heirs, within a year 
after notice of the death of his wife, ceases on 
repayment of the sum stipulated to his executors, 
the conveyance being considered as a security for 
monejr. Stokes v. Verrior, 3 Swanst. 634. 

By Bevise.]— A rent-charge is extinguished 
by a devise to the grantee of part of the 3 and 
out of which the rent-charge issues, notwith- 
standing the devise is expressly made over and 
above the rent-charge. Dennett v. Pass, 1 Ring. 
(N.C.) 388 ; 1 8cott, 218 ; 4 L. J., G. P. 70. 

Where, by the conveyance to a purchaser in 
fee of freehold property, certain outstanding 
rent-charges w^ere conveyed to a trustee in trust 
for the purchaser, his heirs and assigns, the fee 
being conveyed to the purchaser to uses to bar 
dower, and afterwards the purchaser specifically 
devised the property, but without mention of the 
rent- charges : —Held, that the property was de- 
vised free from the rent-charges, and the trustee 
was ordered to convey them so that they be 
legally extinguished in the inheritance. Vallance 
V. VaUanoa, 2 H. K. 229. 

Presumptioiu] — By a deed of 1709 the lands of 
S., together with twelve other denominations, 
were conveyed to J. B., subject to a rent of 126Z., 
which was to cease upon payment of 1,800Z. In 
the will of J. B., dated 1717, and in family settle- 
ments executed in 1756 and 1778, no notice was 
taken of the existence of this rent. In 1841 the 
lands of S. were sold under a decree in the fore- 
closure suit. In the rental and abstract the 
lands were described as fee-simple, and in a 
declaration made by the defendant, under 4 & ^ 
Will. 4, c. 62, he stated, that no part of the rent 
had ever been paid by him or any of his ances- 
tors out of th*^ lands of S. There w^s no evidence 
to show that the rent had not been paid out of 
the other denominations : — Held, that there were 
not siifflcient grounds to presume that the rent 
was either released or extinguished, and that it 
was a valid objection to the title. iFarren v. 
Datema% & K. 448. 

It is no objection to a title that two fee-farm 
rents, created by letters patent by James 1, are 
not shown to have been extinguished, it being 
proved that no claim had been made by the 
crown for the rents, from the year 1706, and j;io 
proof of any previous claim. Simpson v. Gutte- 
Pidge, 1 Madd. 609 ; 16 R. R. 276. 

3. Recovery op Arrears. 

Who Entitled.]-— A ^oman entitled to a rent- 
charge marries, and at the husband’s death there 
arc arrears due ; they shall go to the wife sur- 


iviving, notwithstanding she had a settlement,. 
I there being no express or implied intentioif that 
the husband should be a purchaser of all her 
fortune. Salwey v. Salwey^ Ambl. 692. 

Liability — Issue in Tail.] — A. is tenant in 
tail, subject to a rent-charge to B. for life ; A., 
dies, the rent-chftrge being in arrear ; the issue 
in tail not liable, by the stat, of 32 Hen. 8,. 
c. 38, to the arrears incurred in the life of his- 
ancestor. Fairfax {LoreV) v. Derlnj (^Lady\ 5^ 
Co. 118 a; 2 Vem. 612. 

Terre-Tenant.] — Eton college w »3 en- 
titled to 345. per annum, under a royal grant,, 
issuing oiit of certain lands, but the college did 
not know the particular lands. Decreed, the 
‘ executors of the terre-tenant should be answer- 
' able for the arrears. Eton College v. Dcauchaniu^ 
i Ch. Gas. 121. 

Where a statement of claim alleged that ana 
owner in fee had granted lands, by indenture 
of marriage settlement, to a trustee, to the use* 

, intef alia that A. (in case she should survive the 
settlor) should and might from time to time 
after his decease, take, receive^ ancf enjoy to her 
own use and benefit, an annual sum yearly 
rent-charge of 160Z., by way of jointure during 
her life, to be issuing and pa 3 "able out of the said 
lands, and that, subject to the said rent-charge,, 
the lands were limited to the use of trustees for 
a term of 100 years ; and subject thereto, to ther 
use of the grantor in fee ; and that it was de- 
clared by the indenture that the term of years 
was vested in the trustees, upon trust, when and 
so often as the jointure should be in arrear, by 
I mortgage or sale of the lands, to raise and pay 
the arrears and costs ; that the grantor of the 
rent-charge died, and that the defendant went 
into possession, under his will, of the lands, and 
the rents and pi ofits thereof ; and that certain 
arrears of the said rent-charge had accrued due 
to tlie grantee in her lifetime, whose executrix 
the plaintiff was : — Held, on demurrer, that the 
existence of the term was a bar to the absolute 
and unlimited personal liability of the defen- 
dant to pay the arrears, irrespective of the 
amount received or receivable by him from the 
lands, and that the action was not maintainable 
' at law. Swift v. Kelly, 24 L. R. Ir. 478 — 0. A. 

Owner of Part of Lands charged.] — The 

defendant was the owner and occupier of a p?^r- 
tion of certain lancls*^in the parish of B., which,, 
by a private act, were charged with the payment 
to the vicar of an annual sum of 270Z., in lieu oi 
tithes. The act provided that, if the annual 
rents were in arrear, the vicar was to have such 
and the same powers and remedies as by the laws, 
and statutes of the realm are provided for the 
recovery of rent in arrear ; and also, that if no* 
sufficient distress were found on the premises, 
the vicar might enter and take the- 

same until the arrears were satisnS. Four years’ 
arrears of the annual rent neerned in respect of 
the whole of the lands charged, during the whole- 
of which period the defendant the owner and. 
occupier of a poi^ion only of suffii lands : — Held,, 
that the vicar might maintoiivfl-n action of debt 
against the defendant for the whCle amount ia 
arrear ; the remedy by real actioS, wjjiich was a 
higher re^nedy than the of debt, having, 

beeij. abolished by 3 & 4 Will. 4, c. 27, s. 36 : — 
Held, further, that the defendant had his remedy 
in an actioif against the co-owners for contribu- 
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tion. Christie y. JBarhei\ 63 L. J., Q. B. 637 — 

C. A. 

Assignment of Lands.] — An action for 

debt lies for the recovery of arrears of an annuity 
charged upon land against the assignee of part of 
such land ; and it makes no difference whether 
the annuity was created by deed or will. Booth 
Y. Smith, 51 L. T, 396 ; 47 J. I"’. 769. 

Where an ecclesiastical augmentation by way 
of rent-charge which has been granted to a vicar 
and his successors under 29 Car. 2, c. 8, as 
extended by the Augmentation of Benefices Act, 
1831, is in arrear, the whole amount in arrear is 
reeccfVerable as a debt for which the assignee of 
the land so charged is liable, and is not limited 
to the extent of any profits which he may have 
received from the land. JPertwee v. Toionsend, 
65 L. J., Q. B. 659 ; [1896] 2 Q. B. 129 ; 75 L. T. 
104. 

Enfranchisement of Copyholds.] — Copy- 

hold lands were compulsorily enfranchised at the 
instance of the lord in 1880, in consideration of 
the payment of annual rent-charges. that 
date the boundaries of the copyhokl lands were, 
and had beer? for ^ome time previously, confused 
and incapable of identification, but no proceed- 
ings w^e taken on the enfranchisement, either 
by lord or tenant, under s. 24 of the Copyhold 
Act, 1852, to identify the parcels charged. The 
rent-charges were paid down to Bebniary, 1887, 
since which time no payment had been made : — 
Held, that the enfranchisement, while it put an 
end to the relationship of copyhold tenant and 
lord, and to all incidents of copyhold tenure in 
the future, did not relieve the former copyhold 
tenant from liability for any past breach or 
neglect of his duty as such ; that, accordingly, 
he remained liable in respect of the confusion of 
boundaries which had occurred during the sub- 
sistence of the copyhold tenure ; and that S., the 
owner of the rent- charges by purchase from the 
former lord, was entitled to a personal judgment 
for payment of the rent-charges and arrears, and 
to an inquiry to ascertain the parcels subject to 
the rent-charge, and, m the event lof the non- 
ascertainment of such parcels, to substitution of 
other lands of the defendant equal in value to 
the enfranchised lands ; and that the fact that 
the enfranchisement was compulsory, and at the 
instance of the lord, and that the lord had not 
availed himself of the statutory means of having 
tlie parcels identified, was no bar to the granting 
of such relief. Srarle v* Coohr, 69 L. J., Gh. 
259 ; 43 Ch. D. 519 ; 62 L. T. 211—0. A. 

When an Action for Beht lies.] — A 

testator devised lands in fee, after the determina- 
tion of certain life estates, to A., B. and C., as 
tenants in common, subject to and charged with 
the payment of 200Z., which he thereby be- 
queathed to, and to be equally divided among, 
the c hildren of his niece. A. and B., during the 
life 01 uhWi. tite tenants for life, granted their 
reversion in two undivided third parts of the 
, lands to mortgagees for 500 years : — Held, that 
an action of debt could not be maintained against 
the termors for a* share of the 2(1()?. so bequeathed. 
BralthioaUe v. Shmer, 5 M. & W. 313 ; 8 L. J., 
Ex. 240 ; 3 Jiir. TOSt. m 

An action di debt for arrears of a rent-charge 
upon lahtl in Au»straila is not mainljainable in 
this country. Whitaher v. Forbes, 45 X, J., 0. B. 
140 ; 1 C. B. B. 51 ; 33 L. T. 682 ; 24 W. K?241 
«-C. A. 


,, Therefore, when the executor of the grantee 
or a rent-charge /on lands situate in ’Australia,, 
sued in England the devisee of the lands in debt 
for its non-payment : — Held, that the action was. 
maintainable in that form, but that it was a local 
action (there being no privity of contract teetweeia 
the parties), and ought to be brought in Aus- 
tralia ; and a plea alleging that tin? lands were 
situate in Australia is a good plea in answer to* 
a declaration in this country in debt for non- 
payment of the rent-charge by the devisee to* 
the executor. Ib. 

Since the abolition of reaJ^ction% by 3 & 4r 
Will. 4, c. 27, s. 36, an action pi^Tisbt will lie 
; for the recovery of a rent-charge m fee. Thomas 
V. Sylredcr, 42 L. J., Q. B. 237 ; L. R, 8 Q. B. 
368 ; 29 L. T. 290 ; 21 W. R. 912. S. P., Christie 
V. Bavliev, supra. 

Release — Contribution.] — Gr. died in 

1875, having devised copyhold land to W. G-., 
charged with an annuity to the plaintiff. On 
the 24th of July, 1876, W. G. contracted ^to sell 
part of the land to the defendant, and on the 
31st of July, 1876, W. G. surrendered the residue 
•of the land in fee to W., and the plain tifi by 
deed released the land surrendered to W". from 
the annuity. In 1883 the plaintifi sued the 
defendant for arrears of the annuity : — Held, 
that under s. 10 of Lord St. Leonards’ Act, the 
defendant was liable to pay such a proportion of 
the rent-charge as was represented by his part 
of the land with regard to the whole land origi- 
nally charged. Booth v. Smith, 54 L. J,, Q. B.. 
119 ; 14 Q. B. D. 318 ; 51 L. T. 742 ; 33 W. R. 
142— C. A. 

« Apportiomnent.] — A., on his marriage^ 

settled a rent-charge on his wife for her jointure,, 
and afterwards devises to the wife part of the- 
land charged with the rent-charge : bill is, that 
the rent- charge might be apportioned. Bill dis- 
missed. Knight v. Calthorjje, 1 Vein. 347. 

TTneertaiuty as to Lands charged — ^Action tO’ 
Ascertain Lands — Costs. | — By three awards of 
enfranchisement made by tbe copyhold com- 
missioners in 1880, at the instance of the lord 
I of a manor, of copyholds of which the defen- 
dant was tenant, three rent-charges of 3Z. 15 a\ 
lOZ, ll5. 4£Z., and 2Z. 8.9. 9<7. were created. These* 
rent-ebarges were subsequently assigned to the* 
j)lamtif£ 8., and were duly paid down to Feb- 
ruary, 1887, but not since. « The plaintiff S., 
under his statutory powers, executed three deeds, 
by which he ^purported to demise tSie lands sub- 
ject to the rent-charges to his co-plaintifi P. for* 
500 years, upon trust by mortgage or sale to raise* 
tbe rent-charges, and all costs of so doing. An. 
action was brought to recover the arrears of the^ 
rent-charges, and to have the lands charged 
therewith ascertained ; or, if that was not possible,, 
to have land of equal value set out to secure* 
them ; and for execution of the trusts of the 
three deeds. The defendant admitted that he* 
was in possession of the enfranchised lands, but 
stated that they were intermixed with other* 
freehold lands of bis ; that the boundaries, 
were confused before the date of the enfranchise- 
ment ; that this was done without any neglect 
i or fault on his part ; and that he was willing 
to have them ascertained at the plaintiffs’ ex- 
pense. As to the two s^ialler rent-charges, it 
appeared that the lands out of which they issued 
were not ascertained ; but as to the larger rent- 
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charge, the land was ascertained by the evidence 
before tl>e court ^^Held, thab as to the tvvo 
smaller rent-charges, there must be an inquiry (to 
be conducted in chambers, if the parties were 
unable to agree) what were the lands charged 
therewjith respectively, with a direction that, if 
they could not be ascertained, land of the 
defendant <?f the same extent in each case as 
the land so charged must be set out under the 
direction of the judge in chambers : — That, as 
to the larger rent-charge, there must be a dccla- 
xation as to what it consisted of, and, further, 
that, as to^the ar^rs of the rent-charges, there 
must be a&e^er made for payment. Seavle v. 
Cooke, G1 L. T: 189 ; 37 W, E. 73(J. 

fj 

Proof on Winding up — Land in Possession 
of Liquidators,] — An unregistered company 
were mortgagees in possession of land subject to 
a rent-charge created by deed. The com- 
pany was wound up under s. 203 of the Com- 
panies Act, 1862, and the liquidators for some 
time r paid the rent-charge. Then, finding 
that the annual value of the property was not 
equal to the rent-charge, they obtained leave 
from the court to get rid of the land, and gaver 
notice to the tenant in occupation of the land and 
to the owner of the rent-charge that they re- 
pudiated the land. The owner of the rent-charge 
< 5 laimed to prove in the winding up for arrears 
w’hlch had accrued since the repudiation : — Held, 
that the company were only liable so long as they 
W'ero owners of the land ; that the liquidators 
had sufficiently repudiated the ownership of the 
land, and that no subsequent claim could bo made 
for the rent-charge. Thomas v. Sylrester (L. B. 

S Q. B. 368) explained and followeil. Blaehhurii 
Benefit Building Society, In re, Craham, fJSx 
jmrte, 59 L. J., Ch. 188 ; 42 Ch. D. 343 ; 61 L. T. 
745 ; 38 W. B. 178 ; 2 Meg. 1-~C. A. 

Contribution.] — Purchaser of one of several 
parcels, into which land had been divided, shall 
not be subject to the rent-charge on the whole ; 
other purchasers must contribute ; grantor re- 
strained by order. A7W7i,, Cary, 2. S. P., Dolman 
Y. Vavasor, id, 92. 

In a like case, where one tenant files a bill 
against grantee, he must make all who should 
contribute parties defendant, to show cause why 
they should not contribute. Arum., Cary, 23. 
;See also Christie v. Barker, supra. 

Taking Possess jpn.] — Devisee of a rent-charge 
-out of lands, with power of distress, dies ; his 
-executrix brkigs a bill for the arrears : decreed, 
that she may enter, and hold and enjoy till paid 
the arrears. Foster v. Foster, 2 Vern. 386 ; Pre. 
Oh, 122. 

— < — - Lien,] — The plaintiffi was entitled to a 
Tcnt-charge ^created by a deed of 1778, which 
contained a power on non-payment to enter upon 
the premises charged, and receive the rents until 
satisfaction of aB arrears of the rent-ebarge, 
‘together with all such costs, charges, ancl 
expenses as should be laid out and expended 
by him, or occasioned by reason of the no^h- 
payment thereof.” In 1844, the rent-charge 
' being in arrear, and the property so dilapidated 
as to be unproductive, the plaintiff entered into 
possession, and expended money in repairs : — 
Held, that he had no lien on the land for the 
moneys so expended, Whether the defendant, the 
owner of a subsequent rent-charge, had notice of 


such repairs and had acquiesced in the making 
thereof or not, and that the remedy of the pi^ain- 
tiff, if any, was at law, and de] tended on the 
construction of the deed of 1778. Hooper v, 
Cooke, 26 L. J., Ch. 467 ; 2 Jur. (N.S.) 627— L. C. 

Distress.] — A rent-charge is a ^'rent” within 
the Beal Property Limitation Act, 1833, and the 
owner thereof is barred from the remedy of dis- 
tress after the right to recover the rent-charge 
has become extinguished by non-payment during 
the period limited by the statute. And the 
statute is not prevented from running by the 
fact that the land subject to the rent-cha3,’ge is 
m the possession of a statutory corporation. 
Tones v. JVithers, 74 L, T. 572 — C. A, 

A testator devised his freehold estates to 
trustees, in trust, to permit his wife to receive 
the rents for her life, and after her decease, upon 
trust, to permit his nephew, his heirs and assigns, 
to hold and enjoy the said estates, and receive 
the rents and profits, subject to the payment of 
20^. yearly, and every year for ever, to his niece, 
her ijrxecutors, administrators, and assigns, ami 
the testator made chargeable his said freehold 
estates with the payment of ^le s£id sum. Tlie 
annuitant died, and her devisees contracted to 
sell the rent-charge, wliich was stated ^o have 
been given to the testator’s niece, her heirs, 
executors, administrators, and assigns . — Hehl, 
that the rent-charge might be legally distrained 
for, and that the tiling contracted to be sold was 
within the words of the contract ; and a decree 
was made for specific performance. Bamsaij 
V. Tlhorngate, IG 8im. 674 ; 18 L. J., Oh. 238. 

Sequestrators.] — Order made for payment of a 
rent-charge to sequestrators by a party out of 
whose estate the same was issuing, and which 
was payable to the person whose estate was 
sequestered. Wihon v. Metcalfe, 1 Beav, 270 ; 

8 L. J., Ch. 331 ; 3 Jur. 601. 

Beceiver.] — If a purchaser of the legal estate 
in lands, subject to an equitable rent-charge, 
refused to pay the rent-charge, a receiver will 
be appointed, Fritohard v. Fleetwood, 1 Mer. 
54. 

Interest.] — It is a general rule that where a 
party is prevented by court from proceeding to 
establish his right at law, it is the duty of the 
court to see no injury arise to him in consequence 
of its interference ; therefore, where an annuitant 
was restrained by injunction from proceeding at 
law to recover the arrears of rent-charge, interest 
was allowed. O'Donel v. Browne, 1 Ball & B. 
262 ; 12 B. E. 31. S. P., 6 Ves. 93 ; 6 B. B. 226. 
See also 2 Y. & J. 73 ; 1 Vern. 74. 

Sale of Lands Charged.] — A sale of lands de- 
creed to raise arrears of a rent-charge granted 
with powers of distress and entr y, there being 
nothing to distrain on, and thefO twenty 

other concurrent rent-charges with like remedies. 
White V, James, 26 Beav. 191 ; 28 L. J., Ch. 179 ; 
4 Jur. (N.S.) 1214 ; 7 W. B. 35^. 

When land near Manchester "Was subject to a 
chief rent, which, owing to t^e land being un- 
productive, had n(*t been^'paid fcr more than 
twenty years, the court, in a sui'^ for that pur- 
pose by yie persons entitled tip the chief rent, 
ordered the sale of the land for the payment of 
all he arrears of the rent. Horton v. Hall, 
L. B. 17 E^. 437 ; 22 W. B. 391. 
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The grantee of ^ rent-charge secured by a 
terrh*for years and a judgment' is not entitled to 
hare the lands sold discharged of a lease made 
before suit, and after the grant of the rent- 
charge, where it did not appear that the lands, 
if sold subject to the lease, would not produce 
sufficient to satisfy his demand, even though not 
enough to satisfy the incumbrances subsequent 
to his demand. Stamer v. Nisbitty 3 Jo. & Lat. 
447 ; 9 Ir. Eq. R. 9C. 

The court has a discretion to order a sale of 
land for the purpose of providing for arrears of a 
legal rent-charge issuing out of the rents and 
profit# of such land, whether the corpus is or is 
not charged with the rent-charge. Hamhro v. 
Uamlro, 63 L. J,, Oh. 627 ; [1894] 2 Oh, 564 ; 
3 R. 413 ; 70 L. T. 684 ; 43 W. R. 92. 

Parties,] — Suit by a grantee of a rent- 

charge, on behalf of himself and twenty otherf^i 
to raise the arrears by sale, sanctioned. , White 
V. James^ supra. 

A rent-charge for a certain period of time, 
in arrear, charged by an order made hj* the 
inclosure commissioners upon the inheritance 
of glebe land? of » rectory, under the provisions 
of the (^neral Land Drainage and Improvement 
Company’s Act of 1849 (12 &; 13 Viet. c. xci.), 
was, under the provisions of the same act, 
ordered to be raised by a sale of the glebe 
lands. In an action by the owners of a 
rent-charge, in arrear, charged on glebe lands, 
for a declaration that they were entitled under 
the order made by the inclosure commissioners 
to a charge on the lands for the sums due and 
to become due of the rent-charge, and asking for 
a sale of the lands, the ecclesiastical commis- 
sioners were made defendants : — Held, on de- 
murrer, that they were not necessary parties. 
Scottislb Widows' Fmd v. Cra/g^ 61 L. J,, Oh. 
363 ; 20 Ch. D. 208 ; 30 W. R. 463. 

Proceedings in Equity.] — Where the deeds by 
'which a rent-charge was granted were lost, and j 
the rent had been paid twelve years, equity I 
decreed the arrears and future payment to be ^ 
secured. Collet v. Jagites^ 1 Oh. Gas. 120. 

The court wiR entertain a suit to raise the 
arrears of a rent-charge, although the plaintiff 
may appear by his bill to have full legal 
remedies. Ahearne v. O' Callaghati^ Hay. & J. 
339, ' 

^he augmentation of vicarage by yearly pay- 
ments of corn and money out of rectory, is a 
charge on rectory impropriate, into whose hand 
soever it shall come. Where vicar brings bill 
for arrears of certain annual payments issuing 
out of impropriate rectory, he shall recover 
against the impropriator, though a considerable 
time has elapsed between the commencement of 
arrears and impropriator’s possession : but pur- 
chaser, with notice of such claim, pending such 
suit, account for arrears after his 

possession. Coohe v. Sniee., 2 Bro. P. 0. 184. 

Arrears of annuity chargeable by deed (a 
marriage settlement) on land, or a rent-charge : 
— Held, to be r^bverable by t)ill in equity, filed 
by personal rejlresentatives o4 grantee against 
son of grantor, 4^ie devisee of estate, although 
powers of ei^y and distri^s, and a right to 
permanervjy of rent^ &:c., in satisfaction of 
annuity when ift arrear, were expressly given 
and reserved to grantee by the deed ; -and 
although the right to those remedies may nave 
devolved on the representative, he might 


h%ve other remedies by statute or otherwise. 
Cupit v. Jaclisonf 13 Price,'* 721 ; M‘01eL 495 ; 
28 R. R. 735. 

A bill in equity does not lie to recover a rent- 
charge, for which there is a legal remedy, merely 
because of the difficulty of proceeding at law ; 
the rule being that a party must abide by 
the legal remedy his deed proviofes for him 
unless that la defeated by fraud, or rendered 
insufficient by some contingency. Cupit v. 
Jackson (supra), and other cases on this subject 
observed on. Roberts v. JRughes, Beat. 417. 

Where an annuity deed confined covenant 
to pay a rent-charge, and for a assurance 

of It, and the grantor becoming insolvent, ques- 
tions arose as to the applicatiility of rents received 
by his assignees to discharge arrears, and a judg- 
ment and execution was had for some past gales 
on 'which questions of satisfaction were raised, 
and tbe assignees submitted to the appoint- 
ment of a receiver in a suit founded on the 
deed, who brought a fund into court: — Held, 
that these circumstances gave jurisdiotibn to 
entertain the suit. Ib, 

Bill in equity lies for payment of an entire 
"I’ent out of a manor where there are no demesne 
lands on which to distrain. But it seems that 
the lands must he indisputably of greater value 
than the rent Leeds QLulie) v. Powell^ 1 Ves. 
171. 

A bill in equity does not lie to recover the 
arrears of a rent-charge, unless it he proved 
that there are circumstances which render the 
legal remedies useless or very difficult. Brady 
\ V. Fitzgerald^ 12 Ir. Eq. R. 273, S. P., Pome- 
\ father Y. Steplwns^ 11 Ir. Eq. E. 61. 

I The several authorities respecting bills for 
annuities and rent-charges reviewed and observed 
on. Ih. 

Parties.] — Upon a bill for equitable relief 

as to a rent-charge, all the persons whose estates 
are liable must be parties. The rule dispensed 
with under circumstances, making it impractic- 
able, or highly inconvenient. Att.-Gen. v. Jack- 
soUf 11 Ves. 369. 

Lapse of Time and Statute of Limitations.] — 
See Limitations, Statute oe. 

4. Othee Matters. 

Pvent -charge not incident of tenure, Fsdaile 
Y. Stephenson, 1 Sim, & S. 122*; 24 R. R. 161. 

Rent-charge in fee, granted out of gavel- 
kind land, si^all descend in gaveBcind. Phi win 
V. Thomas, 1 Yern. 489. 

As to a fine of land, not barring a rent-charge 
issuing out of the lands. Whitfield v. Fausstt, 
1 Ves. 387. 

Whether an annuity or rent-charge out of the 
profits of the New River Company ’Is to bear the 
full assessment to the land-tax, or is to have 
the benefit according to the proportion of a 
reduction, in consequence of an assessment upon 
the profits of the company at an undervalue, 
quaere. The bill by the annuitant was dis- 
missed, the court refusing to raise an equity 
as to the profit arising from disobedience to 
the act, Adair v. New Rlcer Co., 11 Ves. 429. 

Bight of O'wner of, to Restrain Waste by 
Owner of Land.] — A plot;, of land was conveyed 
to uses to secure a rent-charge, with powers of 
distress and entry into receipt of the rents and 
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profits if the rent-charge should fall into arr<iiar, 
and, subject thcret(f, to the ns® of the defendants’ 
predecessors in title. The defendants adrertised 
for sale certain steam-boilers and machinery on 
the i>ropcrty. The owners of the rent-charge 
applicrl for an injunction to restrain the sale. 
The rent- charge was not in arrear : — Held, that 
the owner a rent-charge is not in the position 
of a mortgagee, and cannot obtain an injunction 
to restrain waste by the owner of the' land out 
of which the rent-charge issues. Sandemtm v. 
Rushton, 61 L. J., Ch. 136 ; 66 L. T. 180. 

V 

EatabihtJ^f.] — An act for the commutation 
of tithes m the Isle of Man (1839) provided that 
there shall be paid a'lnually, in lieu of tithes, a 
certain aggregate sum, to be apportioned by way 
of rent-charge amongst those entitled thereto. 
An act to provide an asylum for lunatics and 
insane persons, after directing a valuation “ at 
their net annual value, of all lands and all real 
estate,” provided that “ as soon as the valuation 
is complete” the tynwald court shall lay a rate 
on the proprietors of all lands and real estate 
according to valuation : — Held, that a renV 
charge under the act of 1839 was not liable to 
be included in such valuation, or ratable under 
the act of 1S60. Ingram v. Rrmliuoaten^ 14 
L. J., P. 0. 83 ; 32 L. T. 746. 

Ajid see Rates and Rating, 

Eight of Voting.] — See Election Law. 

J. M. 


RENTS AND PROFITS. 

Excess of Accumulations.] — See Accumu- 
lation. 

Apportionment. ] — See Apportionment. 

Income of Property pending Conversion.] — 
See Conversion — Estate. 

Charges on and. Directions to raise Money out 
of,] — See Executor and Admimstrator — 
Portion — Power — Will. 

Of Tenant for life,] — See Estate. 

^ r 

On Sales of Land.] — See Vendor and Pur- 
chaser. 

Under Shifting Clauses.] — See Vested, Con- 
tingent AND PUTURE I^TERESTS. 

In Casea of Posthumous Children.] — See Pos- 
thumous Children. 


REPAIRS. 

By Lessee.]— xSee I^ndlord and Tenant. 
Duty of Tenant for Life.] — See Estate. 


REPLEVIN. 

County Courts Act, 1888, ss. 133-137, 

1. Ma'intainahle^ 120. 

2. Praetice in Superior Courts 122, 

3. Pr actio e4-n County Coiirt. — See CouNTir 

Court. 

4. Replevi n Bond.-— See County Court. 

1. When Maintainable. 

For Goods Wrongfully Taken.] — Replevin lies; 
in all cases where the goods of a party bars been 
wrongfully taken, and he is desirous of getting 
them again ; and, consequently, it may be 
brought to recover goods seized in execution, or 
under a distress warrant issued by a justice of 
the peace in a case where he has no jurisdiction, 
tGeorge v. Chamhers^ 2 D. (N.S.) 783 ; 11 M. &. \V. 
149 ; 12 L. J., M. C. 94 ; 7 Jur. 836. 

But it is not maintainable unless there has 
been a taking of the goods out of the possession 
of ^le ownei% Mennle v. Blalte^ 6 El. &: Bl. 
842; 25 L. J., Q, B. 399 ; 2 Jur. (N.S.) 953; 4r 
W. R. 739. 

F. , being in possession of the plaintii3£.’s goods^ 
not as his servant, but as bailee with a special 
property, delivered them to the defendant with 
intent to give him a lien against the plaintiff ; 
and the defendant peaceably and bona fide took 
possession with this intention, but had no lien^ 
and had no right to detain the goods, as against 
the plaintiff. The plaintiff demanded the goods, 
and, being refused, brought replevin : — Held^ 
that there had been no taking changing the 
possession ; and that though the plaintiff could 
have recovered in trover, or detinue, replevin did 
not lie. 11). 

Writ of replevin does not lie, unless there has- 
been a taking of the goods out of the possession 
of the person who sues it forth. Chamherlain^ 
Bx parte, 1 Sch. &; Lef. 320. 

But it lies upon any taking, and not merely 
upon a distress. Id. 

To warrant a party in issuing a writ of 
replevin, he should have been in clear and 
unequivocal possession of the thing replevied, at 
the time of the alleged taking. Comerford v, 
Blalte, 2 Ir. Eq. R. 176. 

Replevin lids only where goods are unlawfully 
taken, not where they are simply detained by a 
party to whom they^have been delivered upmi a 
contract. Galloway v. Bird. 12 Moore, 547 ; 4 
Bing. 299 ; 5 L. J. (o.s.) C. P. 180. 

It lies in every case of an alleged wrongful 
taking of goods. Allen v. Ska ip, 2 Ex. 352 ; 17 
L. J., Ex. 209. 

vSo where goods have been unlawfully taken,, 
though not as a distress, and therefore when H.. 
and B. were sued in replevin for taking a horse 
under a claim of property by A,, who alleged. 
that the horse had been stolen and B. 

had acted in the transaction only as a constable : 
— Held, that the action was maintainable. Mellon 
V. Leather, 1 El. & Bl. 619 ; 22 L. J,, M, 0. 76 \ 
17 Jur. 709. 

A writ of replevin, issued to get back possess-ion 
of papers taken wrongfully, b^.t not by way of 
distress. Aiion., 1 Sjoll. 390. 

Application to quash ^ writ of repfevin issued 
to try thtr right to stop goods ifi transitu, refused, 
Fuf-pell V. Beresford, 1 Ball B. 328. 

On Distf^ss.] — It lay at common law for a 
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wrongful detention of goods taken under a lawful 
distr^s. Soajis v. BUiott^ 6 N. & M. 606 ; 5 
A, <& E. 142 ; 2 H. & W. 231 ; 6 L. J., K. B. 259. 

Bepievin is maintainable against a person who 
improperly issu es a warrant under which another’ s 
goods are distrained. Jimes v. Johnson^ 5 Ex. 
SQ2 ; 20 L. J., M. 0. 11. 

The 24 G-eo, 2, c. 44, s. 6,^ as. to previous 
demand of the warrant, and the 2 & 3 Vict. c. 93, 
s. 8, and the 1 & 2 Will 4, c. 41, s. 19, as to notice 
of action, do not apply to replevin. Gay v. 
Mattlieios^ infra. 

Where a magistrate has competent jurisdiction, 
and a^l judges, and, on refusal to pay, issues a 
warrant of distress, and sale, the goods taken 
under it are not reple viable. Wilmi v. Weller^ 

1 Br. & B. 67 ; 3 Moore, 294. And see Wootton 

V. Har-oey^ 6 East, 75 ; and Re(v v. I-Joseason^ 14 
East, 605. 

A person having brought replevin for goods^ 
levied under a warrant of distress for an assess- 
ment made by a special sessions under the High- 
ways Act (13 Geo. 3, c. 78), s. 47, on the ground 
of the premises for which he was assessed feeing 
situate without the township which was liable 
to repair the i<»ad, J^he court refused to set aside 
the proceedings. Benton v. Boyle^ 2 Bos. k, P. 
(K.E.) 31^) ; 1 Taunt. 344. 

Pioplevin may be maintained for goods dis- 
trained under a warrant from commissioners 
authorised by act of parliament to levy rates for 
specific local purposes, with power of distress. 
Att.- Gen, v. Brown,, 1 ^ wanst. 304. 

Tor Rent.] — If a landlord distrains for 

more rent than is due, the tenant’s course is to 
tender the apiount reaRy due, and if the landlord 
refuses to accept that sum, to replevy the goods 
and try the chspnted question of amount in 
replevin. Ghjn v. Thomas,, 11 Ex. 870 ; 26 L. J., 
Ex. 125; 2 Jur. (its.) 378; 4 W. R. 363— 
Ex. Ch. 8. P., French v. Philltps, 1 H. & H. 
664 ; 26 L. J., Ex. 82 ; 2 Jur. (K.S.) 1169 ; 6 

W. R. 114— Ex. Ch. 

Neither the removal of a distress for rent from 
the demised premises after fi.ve days, nor an 
appraisement of the distress, takes away the 
tenant’s right to replevy. Jacob y,Kmg,, 5 Taunt. 
4ol ; 1 Marsh. 135 ; 16 R, R. 650. 

If the goods remain unsold, the tenant may 
replevy after five days. 1 Chit. 196. 

« For Poor Rates.] — When a party is rated 

in respect of property not in his occupation, he 
is not bound to appeal, but may replevy any 
-distress for such poor-rate. Bristol Overseers v. 
Wait, 3 N. & M. 359 ; 1 A. & E. 264 ; 3 E, J., 
M. 0. 71. ! 

But when a party is liable to be rated, ’ 
his mode of impeaching the validity of the 
rate is by appeal, and not by replevin. Mar- 
^hall Y. Pitman, 2 M. & Scott, 745 ; 9 Bing. 
696 ; 2 L. J., M, 0. 33. 

RepieTffl^ie^ for goods improperly taken for 
poor-rates, even though an appeal against the 
poor-rate has been disallowed by a court of 
quarter sessions, acting within its jurisdiction. 
Bhymney My. Price, 16 L. Ik 394. 

In replevin on a distress for a poor-rate under 
43 Eliz. c. 3f th^ tftble dp«riages given to the 
defendant 19 are thrice the amount of the 
damages ^ound *by tb® jury. JTewnian v. Bar- 
nard, 3 M. & Scott, 738 J 10 Bing. 274* 

The court refused to stay the proceedings^on a 
judgment of non pros, in such ai» action, on 
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payment of the single amount of the rate, thrice 
the charges of the levy, and the costs. Jh. 

Semble, that where anyone is rated for 
premises in his occupation, and for others which 
are not, the whole rate is a nullity, and an action 
of replevin is maintainable. L. N. W.Jtn/. y, 
Bnekmaster, 44 L. J., M. C. 29 ; L. R. 10 Q. B, 
70 ; 31 L. T. 836 ; 23 W. R. 160. 

It lies m the case of goods taken under a 
warrant of distress issued by a justice to enforce 
payment of the costs ordered on an appeal against 
a poor-rate, under 12 & 13 Yict. c. 46, s. 6, and 
11 &: 12 Yict. c. 43, s. 27. v. Matthcios, 

4 B. & S. 425 ; 33 L. J., M. C:i4 i^^ur. (n.s.) 
716 ; 8 L. T. 674 ; 11 WC R. 922— Ex. Ch, 

2. Praoticb in Supeeior Court. 

Declaration.] — In a declaration for taking 
goods, the description, number, and value of 
them should be stated with certainty. Pope y. 
Tilman, 1 Moore, 386 ; 7 Taunt, 642 ; 18 R. B. 
622. 

Where a declaration does not sufficiently 
specify the goods and chattels, and the place in 
which they are taken, the defect is cured by an 
avowry, justifying the taking of the said goods 
and chattels in the said place, even though the 
avowry is a bad plea. Banlis v. Awjell, 3 N. & 
P. 94 ; 7 A. & E. 843 ; 7 L. J., Q. B. *109 ; 2 Jur. 
667. 

A declaration as foUows : “ A. B. sues 0. D. 
for that the defendant, on kind in the occupation 
of the plaintiff, in the parish, &c., caUed &c., 
took the goods of the plaintiff (that is to say), 
six wheat-ricks, and unjustly detained the same 
against sureties and pledges until, &c., whereby 
he iias sustained damage, and he claims lOUZ.,” 
is a declaration in replevin. Gay v. Matthews, 

4 B. & S. 425 ; 32 L. J., M. 0. 58 ; 9 Jur. (N.S.) 
716 ; 8 L. T. 674 ; 11 W. R. 922— Ex. Ch. 

In an action for selling goods which had been 
replevied, the declaration ought to contain an 
averment that the defendant knew that the 
goods had been replevied. Moumey v. Dawson, 

1 N. & P. 763 ; W., W. & D. 283 ; 6 A. & E. 
752 ; 6 L. J., K. B. 251. 

Pleas — Nil habuit in tenementis and Pay- 
ment.] — Nil habnit in tenementis is no plea in 
bar to an avowry under 11 Geo. 2, c. 19, s, 22, 
Sullivan v. Stradling, 2 Wils, 208. 

A plea to an avowry for a distress for rent in 
iJrrear, “ that before the lessors; had anjrthing in 
the premises, and before they (claiming title 
under a pretended agreement between them and 
A.), demised them to the lessee, A. had mort- 
gaged them in fee to B. ; that the mortgage 
being forfeited, and notice of the forfeiture 
being given to the lessee, and he haying been 
required to attorn, did attorn to B., when he 
distrained for the rent, which thft lessee paid 
him to prevent the goods from being sold under 
the distress : — ^Held, that such plea amounted in 
substance merely to a plea of nil habuit in tene- 
mentis. Alchorne v. Gomvie, 9 Moore, 130 ; 2 
Bing. 54 ; 2 L. J. (o s.) 0. P. 118, 

’To an avowry of a distress for rent, the 
plaintiff pleaded, that before defendant had any 
interest in the premises they were mortgaged in 
fee ; that the mortgagor remained in possession, 
and demised to the defendant ; that the defen- 
dant, the mortgage - money being stiff due, 
demised to the plaintiff that afterwards, the 
mortgage-money being still due and interest 



123 


EEPLEYIN. 


124 


thereon, and IM. avowed forrhy the defendant 
Ijeing ako in arreer, the mortgagee gave notice 
to the plaintiff to pay the 14Z. to him instead of 
to the defendant, and threatened, in case of non- 
payment, to put the law in force, and was then 
about rto put the law in force, wherefore the 
plaintiff necessarily paid that sum to the mort- 
gagee, and GO the said sum was not in arrear : — 
Hehl, that the plea was good, being a plea of 
payment, and not of nil habuit in tenemento ; 
that it was not bad for setting out the circum- 
stances of the payment. JoUnson v. Jones, 1 
P. & D. ; 9 E. S09 ; 8 L. J., Q. B. 124. 

A plainttff-^^aay, in bar to an avowry for rent, 
plead a compulsory payment to the ground 
landlord or other in^^umbrancer having claims 
paramount to those of the immediate landlord 
making the distress. Jones v, Morris^ 3 Ex. 
742 ; 18 L. J., Ex. 477. 

Non cepit.] — Non cepit does not put the 

plaintiff to proof of property. JDover v. Raiolmgs^ 
2 M. £i Bob. 644. 

Under non cepit, a defendant, under 6 & 6 
"Will. 4, c. 7(3, ss. 76, 133, may show that he was 
a constable appointed for a borough, and tool-r 
the goods within the county wherein the borough 
is situate, but without the borough, on a charge 
that they had been stolen. Mellon v. Leather, 

1 El. & Bl. 619 ; 22 L. J., M. C. 76 ; 17 Jui\ 709. 

Non tenuit and Biens in arrere.] — Evic- 
tion by the superior landlord may be given in 
evidence under non tenuit. Mopcroft v. Keys, 

2 M. & Scott, 760 ; 9 Bing. 613. 

Where a statute of limitations extinguishes 
the right, and does not merely bar the remedy 
the defence, under such statute, need not "be 
pleaded specially, and therefore, in replevin, 
evidence of the lapse of twenty years, under 
8 & 4 Will. 4, c. 27, ss. 2, 3, 34, since the last 
payment of rent, may be given under a plea in 
bar of non tenuit, be Beauroir v. Owen^ 5 Ex. 
166 ; 19 L. J., Ex. 177— Ex. Oh. 

Proof of payment of rent to the avowant is 
primd facie evidence that he is the owner of the 
land ; but where the plaintiff did not originally 
receive the possession of the land from the 
avowant, it is competent to the plaintiff to 
rebut the title of the avowant by showing that 
he paid rent under circumstances which did not 
entitle the avowant to the rent ; and such 
evidence may be given on the issue of non 
tenuit, Rogers y. Pitcher, 6 Taunt. 202 ; f ' 
Marsh. 541. 

Avowry for a quarter’s rent ir^ arrear. The 
defendant was mortgagor in possession, having 
mortgaged to H. in 1834. The defendant, in 
1838, demised the premises to the plaintiff, at 
an annual rent, payable quarterly, and in 1840 
he gave H. an authority to receive the rent of 
the premises^ described as occupied by the plain- 
tiff, and belonging to the defendant. H. com- 
'municated this authority to the plaintiff, and 
gave him notice not to pay rent to the defendant, 
but to H, The plaintiff accordingly paid several 
quarters’ rent to H. ; hut, shortly before Michael- 
mas, 1841, when the quarter’s rent mentioned ?n 
the avowry became due, the defendant gave 
notice to the plaintiff not to pay it to H,, but 
to the defendant. The plaintiff paid to neither, 
and the defendant distrained. At that time a 
small arrear of interest was due from the defen- 
dant to E. under the m'oi'tgage : — Held, first, that 
the authority and payments of rent effected no 


change in the tenancy, and that the issue on 
non tenuit must be found* for the defendant. 
Wheeler v. Bmnscomho, 6 Q. B. 373 ; D. & M. 
406 ; 1.3 L. J,, Q. B. 83. 

Held, secondly, that the issue on riens in arrere 
must also be found for the defendant, since, if 
the facts proved amounted to a defence, they 
ought to have been made the subject of a special 
plea. IIj. 

To an avowry for rent a plea in bar of payment 
to a ground landlord or other incumbrancer 
amounts to a plea of riens in arrere, and should 
be so pleaded. Jones v. Morns, 3 Ex. 742 ; 18' 
L. J., Ex. 477. 

Under the issue of riens in arrere, the plaintiff’ 
cannot controvert the holding as claimed by the- 
defendant in his avowry. Mill v. Wright, 2 
Esp. 669, 

Infancy.] — A plaintiff may plead in bar 

t^o an avowry or a cognisance that he did not 
hold as tenant, and that there was nothing in 
arrear, with a plea of infancy. Wllso7i v. Aries^ 
1 Mjp’sh. 74 ; 5 Taunt. 340. 

Tender of Bent and Expenses.] — Eeplevin 

for taking and detaining cactle. Avowry for 
rent in arrear. Plea, that, after the talcKig and 
before the impounding, the jilaintiff tendered the 
rent and expenses. On special demurrer, for 
that the plea did not go to the taking, hut only 
to the detaining : — Held, a good plea, the tortious- 
detention being a taking. Brans v. Blliot, 5 
A. & B. 142 ; 6 N. & M. 606 ; 2 H. & W. 231 ; 6 
L. J., K. B. 269. 

No Beversionary Interest.] — Avowry for 

rent m arrear, that the plaintiffs held the premises- 
in which, &c., as tenants to A. Plea, that A. 
demised the premises to the plaintiffs for all the 
residue of his interest in the same, and that A. 
had not any reversionary interest in the same. 
The defendant replied — a power of distress given 
to A. by the award of an arbitrator to whom 
certain disputes, and all matters in difference 
between him and the plaintiffs, had been referred. 
The plaintiffs rejoined that it was not referred 
to the arbitrator, whether A. should have a power 
of distress : — ^Held, that the plea was good, and 
that the replication was bad, in not averring 
that the arbitrator had authority to confer a 
power of distress, or that the right to distress- 
was one of the matters in difference. Paseoe v. 
PasGoe, 3 Bing. (N.C.) 898; 6 Scott, 117 3- 

Hodges, 188 ; 6 L. J., G. P. 322. 

Payment of Money into Court.] — A plain- 
tiff may pay the rent into court, for which the 
defendant avows. Vernon v. Wynne, 1 H, Bl. 24. 

A defendant may pay money into court as to 
a part of a distress, and avow as to the residue. 
Lambert v. Plegmortli, 2 Gr. & D. 112; 2 Q. B. 
729; 11 L. J., Q. B. 86. 

Other Pleas,] — In replevin upon a^dis tress 

for rent, a plea in bar, that the defendant pulled 
down a summer-house, whereby the plaintiff was 
deprived of the use thereof, without saying that 
he was expelled 9^ put out of tffo same, was held 
insufficient ; being a‘ mere J^'espass, but no 
eviction. JIunt v. ^.opc, Ccnvp. 242. 

Replevin for taking the plaintitff’s goods and 
chattels ; fp wit, a lime-lCln ; avowry for rent ; 
a plea in oar that the lime-kiln was affixed to 
the fi'eehold, is bad, because a departure from the 
declaration, r NiUet v. Smith, 4 Term Bep. 604. 
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A defendant having made cognisance for rent 
servile as bailiff of A,, B. and 0., who wore law- 
fully possessed of a manor of which the locus in 
quo was parcel, and holden at a certain rent ; 
the plaintiff replied, that A., B. and C. were not 
seised in their demesne as of fee of the manor : 
Held, bad. Bui pH y. Clarke, 1 Bos. & P. (N.R.) 56. 

In replevin for taking a stranger’s cattle for 
rent In arrear, a plea, that the cattle were not 
levant and couchant in the close, in which, &c., 

IS bad, for not showing the circumstances under 
which the cattle came upon the close, so as to 
entitle them to be privileged from distress. 
June.%^Y, Powell, 8 D. & B. 416 ; 5 B. & G. 647 ; 4 
L. J. (o.s.) K. B. 281. 

In replevin for taking three steers, the defen- 
dant first' made cognisance as bailiff of a lord of 
a manor, that the locus in quo was a common 
within it, and that the jurors at a conrt-leet 
made a regulation or by-law, that no persojj^ 
should keep any steer on the common, after two 
years old, under the penalty of 205. a head for 
each of such cattle ; and that by another custom, 
if the sum directed to be paid by way of p^alty 
for a breach of such regulation was refused, a 
distress mights be levied ; that as the steers, being 
more than two years old, were depasturing on 
the cofBraon, he took them m the name of a 
distress ; and, secondly, that he distrained them 
damage feasant. The plaintiff pleaded to the 
second cognisance that he was entitled to right 
of common, as being seised in fee of a messuage ; 
and that he turned the steers in question, being 
less than two years old, to wit, one year old, on 
the common to depasture : — Held, that the first 
cognisance was bad, as it did not state that the 
distress was taken for the penalty, or that the 
plaintiff refused to pay the same. Clears v. 
Stevens, 2 Moore, 46 L 

Held, also, that the plea to the second cog- 
nisance was bad, as it did not state that the 
steers were less than two years old when they 
were distrained. Ih. 

An avowry was made in respect of a right of 
common claimed by a corporation, under a grant 
from De Yesci. The plaintiff pleaded that the 
corporation had been accustomed to appoint a 
reasonable number of herds, for superintending 
the common and beasts on it ; and also to 
appoint, for the pains of each herd, a reasonable 
and proper number of stints of each such herd 
to be depastured upon the common : — Held, 
STifficient after verdict. BlUott v. Hardy, 3 
Bing. 61 ; 10 Moore, 317 ; 3 L. J. (o.s.) C. P. 153. j 
Where the claim of a plaintiff was founded on ' 
a custom to demise a right of common appur- 
tenant without deed, and he pleaded a custom to 
demise the right of common generally, and a 
demise according to the custom ; — Held, that, 
even supposing such a custom to be good, the 
plea was bad on the face of it, without alleging 
a custom to demise without deed, in lieu thereof. 
LatlihurvY.’ Arnold, 8 Moore, 72; 1 Bing. 217 ; 
1 L. J. i;®) C. P. 71 ; 24 R. R. 693. 

Default in delivering Defence — Action on 
Replevin Bond — Judgment.] — If, m an action on 
a replevin bonti! the plaintiff,^instead of claim- 
ing damages, claims the amount for which the 
bond is givem, and 'l5fecomes ^entitled tO]uclgment 
by default, life proper course is to enter final 
judgment under* Ord.^XXIX. r. 2, ^d not in- 
terlocutory judgment under r. 4 of that order. 
JDiO) V, L. J., Ex. 430 ; 5 ,Ex. H. 91 ; 

28 W. R. 370. 


^vowries and ^Cognisances — Assignment of 
Cause.] — A man ^ may profSss to distrain for 
one cause, and may avow for another, if a good 
one ; and where avowries (admitted by a ])lea 
in bar to be true) showed that a defendant had 
a good cause fon distraining as he had done, it 
was immaterial that he had, whendistraminor, as- 
sumed an invalid reason for the distltess. PhiU 
lips V. Whiised, 2 El. & El. 804 ; 29 L. J., Q. B. 
164 ; 6 Jur. (N.S.) 727 ; 2 L. T. 278 ; 8 W. R. 494, 

By whom—Executors.] — Where a dis- 
tress was made by the cor^and a^d in the 
name of a landlord, but he oied Jb^fSre the dis- 
tress was actually made : — Held, that the bailiff' 
might make cognisance a^^the bailiff of his exe- 
cutrix, under 32 Hen. 8, c. 37, s. 1, who ratified 
the distress, although before pro'bate. White- 
head V. Taylor, 2 P. & H. 367 ; 10 A. & E. 210 ^ 

9 L. J., Q. B. 65. 

In replevin for taking the plaintiff’s goods the 
defendant made cognisance as bailiff of an 
executrix, for arrears of rent incurred m the 
lifetime of the testator : — Held, that such 
avowry need not set out the title of the testator, 
mor show that the executrix was entitled to- 
distrain under 32 Hen. 8, c, 37, s. 1 ; and that, 
at all events, it could not be objected to after 
verdict. Martin v. Barton, 3 Moore, G08 ; 1 
Br, & B. 279. 

An avowry by executors of E., that the plain- 
tiff for all the time during which the rent was. 
accruing due, and thence until and at the time- 
when, &c., and until and at the death of P., held 
the place in which, &c., as tenant to E. in his 
lifetime, under a demise made to him at a 
yearly rent, payable quarterly, and becaus’e two 
years’ rent due from the plaintiff to F, m his 
lifetime remained unpaid to him or his exe- 
cutors, and because the plaintiff remained m 
possession of the place in which, &c., from the 
death of E, till the time when, &c., the exe- 
cutors of F. well avowed the taking : — Held^ 
that such avowry was sufficient within 11 Geo, 
2, c. 19, 8. 22, and 32 Hen. 8, c. 37, s. 1, and 
might be supported. Stamford v. Sinclair, S' 
Moore, 376 ; 2 Bing. 193 ; 3 L. J. (o.S.) 0. P. 247. 

Administrators.] — In replevin for taking 

the plaintiff’s goods, the defendant avowed 
under 32 Hen. 8, c. 37, as administratrix of A. 
who was seised in fee ; that B. held the premises 
as tenant to him by virtue of a demise made to 
iiim at and under a certain yearly rent; and 
that because a sum for rent' was due to A., at 
the time of his death, from B., a^d still in ar- 
rear to the ^lefendant, she, as administratrix, 
well avowed the taking of the goods in the* 
premises, in which, &c., the same being charged 
with the payment of rent to A., and con- 
tinuing in possession of the plaintiff as tenant 
to B. ; it appearing that B, was pog^sessed of the* 
premises by virtue of a lease for twenty-one 
years, it was objected that the defendant was 
not entitled to distrain under the statute, and 
that the avowry was bad ; but the court held, 
that as the tenancy did not appear to be for 
3 ^aTS, and that as it was unnecessary for the de- 
fendant to show how the plaintiff became entitled 
to or held the premises, the avowry was sufficient, 
Meriton v. Gilbea, 2 Moore, 48 ; 8 Taunt. 159. 

Joint-Tenants and Tenants in Common.] 

— An avowry by one of several co-heirs m gavel- 
kind, in his own right, with a cognisance as 
bailiff of the other co-heirs, is sufficient, without 
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^iverring an authority to distrain from the oth^r 
oo-heirs. ^ Lee y. Hlieplierd^ & Moore, 297; "2 
Br. & B, 465 ; 23 E, R. 516. 

One tenant in common cannot avow alone for 
taking cattle damage feasant, but he ought also 
to makg cognisance as bailiif of his companion. 
Ciilley Y. Spearman^ 2 H. Bl. 386 ; 3 R. R. 420. 

Husband and Wife.] — A husband may 

avow m his own name for rent due in right of 
bis wife. Qravoioe v, Woodlionse^^ Moore, 148; 
2 Bing. 71. 

An aro’^^ry foc^a rent-charge devised to A., 
the wife of'^'B^ma;^ be made by B. and A. in the 
right of A. Wynne v. Wynne^ 2 Scott (n.e.) 278 ; 
2 Man. & O. 8 ; 10 L.rJ., C. P. 23 ; 4 Jur. 1114. 

So, although the rent-charge issues out of a 
term of years. Ih. 

A wife had, at the time of her marriage, the 
•equity of redemption of land, which was then 
■settled to her separate use. She was permitted 
to enjoy the property ; and she and her hus- 
band ^or he in her name), let it, she receiving 
the rents uniil she died. The husband then 
distrained upon the tenant for rent subse- 
quently accruing : — Held, that it was not lawfuP 
for him to do so, and that he was liable in 
replevin. Howe v, Seurnott, 4 IT. & N. 723 ; 28 

L. J., Ex. 325. 

Porm and Sufficiency of.] — In an avowry 

on 21 Hen. 8, c. 19, the defendant must allege 
in the avowry that he is seised of the lands in 
which jfec. Banlis v. Angell^ 3 N. & P. 94 ; 7 
A. & E. 843 ; 7 L. J. Q. B. 109 ; 2 Jur. 657. 

In an avowry on 11 Geo. 2, c. 19, the defen- 
dant must show a privity existing between 
himself and the tenant on the land ; and it« is 
not sufficient to state that certain persons un- 
known are tenants to the defendant, under a 
demise by A. to W., the nnexpired term of 
which had vested in these persons unknown. H). 

When a defendant avowed that certain per- 
sons, to the tenants unknown, held the close in 
which &c., as tenants to the defendant, under a 
demise from A. to W., for a term unexpired ; 
and that the interest of W. in the term had 
come to the said persons unknown ; and that 
the rent was in arrear to the defendant : — Held, 
that the avowry was not good under either of 
the above statutes, or under both of them taken 
together. Ib, 

It is not necessary to aver that the rent still 
Temains due. Clariko v, Davies^ 2 Marsh. 386 ; 7** 
T?auut. 72. 

It is not necessary that an avoy/ry for rent 
should allege in precise terms that the plaintiff 
was tenant to the avowant ; if the fact of the 
tenancy can be collected from the whole of the 
■avowry, it is sufficient. LiTies v. Colqulion^ 6 M. 
& P. 63 ; 7 Bing. 265; 9 L. J. (O.S.) 0. P. 90. 

Although p- landlord may avow generally for 
Tent in arrear, yet the terms of the contract 
under which the tenant holds must be truly 
stated in the avowry. PMlpott v. I)ohl)i7ison, 3 

M. & P. 320 ; 6 Bing. 104 ; 7 L. J.(o.S.) C. P. 248. 

In a cognisaBce by a bailiff, for double rent, 

under 11 &eo, 2, c. 19, s.' 18, the terms of the 
tenancy and of the notice to quit should be so 
shown that the tenant’s power to determine 
the tenancy by notice to his landlord for that 
purpose, and the sufficiency, in law, of the 
notice actually given, may appear. Himlyerstone 
or Humhlestone v. 10 M. & W, 766 ; 2 

D. (if.S.) 606 ; 12 L. J., Ex. 98. 


An avowry at common law for rent due be- 
fore, but distrained for after, the dotermiiif^ion 
of a lease by notice to quit, is not good. 
WiUiauis V. Stiren, 9 Q. B. 14 ; 15 L. J., Q. B. 
321 ; 13 Jur. 804. 

In replevin against an assignee of the rever- 
sion of part of the premises demised, the defen- 
dant may avo\w at common law, stating the 
facts specially, and leaving the apportionment of 
the rent to be made by the jury ; or he may 
avow in the general form given by 11 Geo. 2, c. 
19, s. 22, as upon a holding at a certain rent. 
And if he avows under the statute, for the entire 
rent, or with a deduction from the entirq^rent 
greater or less than the proportion properly 
belonging to his interest in the reversion, the 
judge may direct the avowry to be amended, 
either by converting it into an avowry at 
common law, or leaving it as an avowry under 
tile statute, by describing the rent in con- 
torinity with the proportionate value of the 
respective particles or parts into which the 
reversion has been divided. Boherts v. Snoll^ 1 
Man.nS: G. 677. 

An avowry that Henry 8 being seised in foe 
of a shop, in which, &;c., grapjed ^t by letters- 
patent to W. in tail male, at at annual rent. 
Averments tracing the relation to Ch^TiTcs 2. 
That Charles 2, by letters-jiatent, professing to 
act under 22 Car. 2, c. 6, s. 1, conveyed tlie rent, 
“ so far as aforesaid reserved,” without the rever- 
sion in the shop, to trustees and their heirs, for 
ever, and that they conveyed it to the defendants 
and their successors for ever, whereupon the de- 
fendants became seised as of fee in the rent ; — ■ 
Held, that it was sufficient to aver in the avowry, 
that the rent I’cserved became due and in arrear, 
without an express averment of the continuance 
of the estate tail. Scmblc, contra, by the Ex- 
chequer Chamber. Vigors v. 8t. PanVs 
14 Q. B. 909 ; 18 L. J.‘, Q. B. 97 ; 13 Jur. 256 ; 
in Exchequer Chamber, 14 Q. B. 920 ; 10 L. J., 
Q. B. 84 ; 14 Jur. 1017. 

Held, that the avowry was bad, on general 
demurrer, for not expressly averring attornment 
by the terre-tenant to the grant by the trustees, 
or that such grant was made after the 4 Aniie, c. 
16, and the defect was not supplied by an aver- 
ment that the rent had been paid, not saying to 
whom, and not saying that the payment was in 
the life of the grantor, nor by an averment 
following the statement of the grant by the 
trustees, whereupon and whereby tl«i 
grantees became and were seised of the rent, and 
an averment that the rent was due and in 
arrear to them. 1 5. — Ex. Ch. 

If a defendant pleaded by way of justiheation 
of the taking, that he was possessed of a niessiiagc 
with common appurtenant, and that the plain- 
tiff’s cattle were damage feasant on the common, 
and concluded in bar without praying a return, 
it seems that such a plea was bad before 1 6 &: 
16 Yict. c. 76, s. 67, IlaiolibisY, Hch les, 2 Bos. & 
P. 359. •• 

Semblc, that a plaintiff will not be allowed 
to reply to a cognisance by traversing the facts 
of the tenancy, and the rent being in arrear, and 
also the authority to distrain as liiiliff. Trent v. 
Hunt, 9 Ex. 14 ; ^ L. J., Ex. 318 ; 17 Jur. 899 ; 

1 W. B. 481. * • ’* » 

Where a defendant avowed for Ttent^due and 
in arrear at Martinmas, to *wit, file 23rd 
November”: — Held, Martinmas must be taken to 
mean^ew Martinmas, and the subsequent words, 

“ to wit, the aSrd November,” being surplusage, 
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could not be taken to explain that old Martinmas 
was intended. Sniit/ffY. Waltim, 1 M. & Scott, 
3S0 ; 8 Bing. 235 ; 1 L. J., 0. P. 85, 

Allegation of Title.] — In avowries, the 

(Commencement of particular estates must be 
shown ; as that such a one was seised in fee and 
'demised, that the estate out of wjiich it was de- 
rived may appear sufficient to support it ; 
because the seisin in fee may be traversed, and 
.any of the mesne assignments are traversible. 
Dally V, Silhijy 1 Bro, P. C. 525. 

An avowry or a cognisance for rent admits the 
property of the goods in the plaintift \ but if the 
plainti^’s plea subsequently shows the property 
■of the goods to be in another, the plaintiff can- 
not maintain the action. Clwrlie v. Dtcvies^ 7 
Taunt. 72 ; 2 Marsh. 386. 

A defendant avowed for rent in arrear from 
M., and also claimed the goods as being the pro- 
perty of himself and another as assignees of M., 
against whom a commission of bankruptcy had 
issued, A verdict having been taken on the 
whole record, the court directed it to be eute^nd 
for the plaintiff on the issue taken on the title 
of the assignees^ on the ground that the defen- 
dant could not be p'^rmitted on the same record 
to claim goods as a distress for rent, and also 
ito set up the title of the assignees. Dniery v. 
MucMow^ 4 M. k Scott, 2G3. 

For Bent-charges.]— There can be no 

avowry for a rent-charge upon land payable to 
one who has no reversion. Pluoh v. Digges^ 2 
Dow k Clark, 180. 

In an avowry for taking goods as a distress 
for arrears of a rent-charge, granted by A., an 
averment that he was seised in fee at the time 
■of the grant does not necessarily imply that the 
land was not then under lease. But if a plain- 
tiff in replevin, being no party to the grant, 
wishes to prove that he is tenant under a demise 
made before the grant, he must plead that fact 
.specially. Jolmsoii v. Dmllmer^ 2 Q. B. 925 ; 2 
O. & D. 184 ; 11 L. J., Q. B.193. 

A rent-charge is devised to A., so long as her 
conduct and behaviour shall be discreet, and 
meet with the approbation of S. The discreet- 
ness of the conduct and behaviour of A., and the 
approbation of S., are conditions subsequent, 
compliance with which need not be averred in 
a plea alleging the continuance of the rent- 
chai;ffe. Wynne v. Wynne^ 2 Scott, (n.e.) 278 ; 
2 Man. & D. 8 ; 10 L. J., C, F, 23 ; 4 Jur. 1114. 

For Damage feasant.] — Kep levin of cattle 

taken in A. The defendant avowed the taking 
in A. under a demise of premises of which B, was 
parcel, and because the cattle were damage 
feasant in B. he took them and drove them 
through A. in his way to the pound : — Held, to 
be well pleaded. Aherorombie v. Parliliurst^ 2 
Bos. k P. 480. SeeiJIargrave v. Shewing 9 D. &: 
B. 20 ; 6 B*.^. 34. 

An avowry, Idiat the defendants were owners 
and occupiers of certain messuages, prescribing 
for common in the locus in quo, and avowing 
damage feasant, i^a prescription. Dnglish v. 
Durnell^ 2 Wils. 258. ^ 

To an avowr;j damage fq^sant in a certain 
close, and a taking of the cattle there and driving 
them along # road to imij^und them, plea in bar 
that the road was not parcel of the cl(jfee ; the 
avowry held good, and the plea bad. Maltrave'^'S 
V. Fossett^ 3 Wils. 295. 


j!L, having the exclusive right to dig stone in a 
certain close, avowed distraining the cattle of B., 
who had the exclusive right of pasture there, as 
damage feasant, for having broken the stones : 
B. pleaded that there was no fence to keep them 
off, nor did A. otherwise guard or protec4: the 
stones. A, replied that he was not bound to 
fence : — Held, that the replication ^was bad. 
ChurGhill V, Fmns^ 1 Taunt. 529 ; 10 R. E. 600. 

Staying Proceedings.] — The court will not 
stay proceedings unless upon payment of the rent 
in arrear, together with all c^ts, thopgh the 
arrears were tendered before rep1eviE^'v?ith costs 
up to that time. Hopliins v. Shwla^ 1 Bos. k P. 
382. . a 

Nor upon payment of costs, on the application 
of the defendant. Hodgltlnson v. Snibson, 3 Bos. 
& P. 603, 

^ Proceedings stayed after cognizance and plea 
in bar, upon payment of costs of the action and 
distress, by replevying, and delivering up the 
replevin bond to be cancelled, there being* no 
special damage. Daiilis v. Brandy 3 M. k 8. 52.'5. 

In replevin on a distress for a poor-rate under 
4^Eliz. 0 . 3, the court refused to stay proceed- 
ings on a judgment of non pros, on payment of 
the single amount of the rate, thrice the charges 
of the levy, and the costs. Newman v. Barnard^ 
3 M. & Scott, 738 ; 10 Bing. 274. 

Apphoation for an injunction to restrain pro- 
ceedings in replevin, and for liberty to redeem 
annuity and for a receiver. Murtagh v. Oroga7i^ 
3 Moil. 117. 

Court will grant injunction to restrain a land- 
lord from proceeding at law on an assignment of 
replevin bond against the sureties, if there 'has 
been (^an agreement to refer, and a reference 
between landlord and tenant, without concur- 
rence of surety, of matters in difference whereby 
performance of condition of bond (to proceed 
with effect) has been suspended. Bowmalm' v 
Moore i 3 Price, 214. 

Trial — Bight to Begin.] — A defendant made 
cognizance as bailiff of A. for rent m arrear. The 
plaintiff pleaded that the distress was not made 
within twenty years next after the right to dis- 
train accrued. The defendant replied, that the 
distress was made within twenty years next after 
the right to distrain accrued : — Held, that the 
plaintiff should begin, inasmuch as the affirma- 
tive was involved in his plea. Collier v. Cl&)% 5 
Q.B. 467 ; 9 Jur. 168. 

A defendant avowed the taking as a distress 
for an annuity^ The plaintiff pleaded that no 
memorial of the^ annuity was enrolled. Replica- 
tion, that a memorial of the date of the in- 
denture, and of the names of the parties and 
witnesses, and of the parties by whom the an- 
nuity was to be beneficially received, and of the 
consideration was enrolled. Rejoinder) that the 
memorial did not truly state the names of the 
persons by whom the annuity was to be received, 
and the considerations ; but was untrue in this, 
that B. was not the only person by whom the 
annuity was to be beneficially received. Surre- 
joinder, that the memorial did truly state the 
name of the persons by whom the annuity was 
to he beneficially received, and the considera- 
tions : — Held, that the defendant must begin. 
Hogarth v. Penny ^ 1 Car. k K. 608 ; 14 M. & W. 
494 ; 14 L. J., Ex. 346. 

Where a defendant pleads 'Jiroperty in a third 
person, and issue is taken thereon, he is entitled 
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to begin. CoUtone v. Ees(?ol'bs^ 1 M. & Kob. 

301. ' o «. 

If a defendant avows for rent arrenr, and the 
plaintiff replies riens in arrere, he must begin. 
Cooper V. Kgffinaton^ 8 Car. k, P. 748. 

If ttiere is any affirmative issue on the plain- 
tiff. he IS entitled to begin. CurtU v. Wheoler^ 
4 Oar. & P. 19^; ; BL & M. 49.3. Jwmes v. Salter, 

1 M. & Kob. 501. 

There was a cognisance for rent in arrear. To 
this there were two picas, the one stating that an 
agreement had been entered into between the 
landlords and toa^ant, and that the tenant was 
subseqneht^^ induced by the landlord to enter 
into another agreement ; which second agree- 
ment was the demise in the cognisance men- 
tioned ; and this latter agreement had been 
abandoned by mutual consent before any rent 
became due. The other plea was similar, except 
that it averred that the tenant was induced to^ 
enter into the second agreement hy fraud. Re- 
plication to the one, denying the abandonment ; 
aiid^to the other, denying the traud : — Held, that 
the plaintiff had the right to begin. Williams v. 
Thomas, 4 Car. & P. 234. 

Evidence — of Title.] — Letters of a party under 
whom a plaintiff in replevin does not claim, are 
inadmissible to affect the title of the latter. 
Halford v. Dillon, 4 Moore, 381 ; 2 Br. & B. 12. 
And see Beth am v Benson, Gow, 45. 

Where a defendant made cognisance for two 
years and a quarter’s rent in arrear ; and alleged 
that for a long time, vk. for two years and a 
quarter, ending at Christmas, 1803, the plaintiff 
held and enjoyed the premises as tenant thereof 
to A., by virtue of a certain demise, &c. : to 
which the plaintiff pleaded in bar that he did 
not hold and enjoy the premises as tenant to A. 
by virtue of the supposed demise ; it is sufficient 
to entitle the defendant to a verdict on such 
issue, if he proves that the plaintiff held of A. 
from the 2.3rd of December, 1801, and to recover 
for two years’ rent. Forty v. Imher, 6 East, 434 ; 

2 Smith, 648. 

Where A. had paid rent to B., the agent of C. 
and D., and the property for which the rent was 
paid wms subsequently conveyed to G. and E., and 
A, still paid the rent to B.,but was not informed 
by the latter of the change, and B. paid over the 
rent to C. and E. : — Held, that the payment so 
made was some evidence of the title of 0. and E. 
to the property, and that under such circum- 
stances there was no necessity (in replevin hy*A. 
against parties claiming under 0. and E.) for the 
proof of the conveyance to 0. and E. Jlitohlns 
V. Thoimson, 6 Ex. 60 ; 19 L. J., Ex. 146. 

Of Amount of Rent due.] — An avowry for 

an increased rent on a demise for every acre of 
the land which should be converted into tillage, 
is supported by a lease for a term of years, with 
a covenant to pay the increased rent for every 
acre which should be so converted ‘‘ during a 
part of the term,” (ex. gr.) for the last three 
years, by 11 Geo. 2, c. 19, s. 22. Roulston v. 
vlarlie, 2 H. Bl. 663. 

Avowry for rent due on a demise at 40?J per 
annum. The plaintiff held under a lease, reserv- 
ing 40Z. per annum in the body, but before it was 
executed the following words were added, be- 
tween which and the body of the lease the signa- 
tures were written, “ The allowance of the road 
to the Six Bells’ Yal’d to be made as usual.” It 
had been usual for the lessor to allow the lessee 


5Z. per annum for so much annually paid by tlie 
lessee to a third party for the use of such r^gad to> 
the premises : — Held, that this did not reduce the 
reservation to 35 Z. per annum, so as to entitle 
the plaintiff to a verdict on non tenuit. Danes- 
V. Stacey, 12 A. k E. 506 ; 4 P. & D. 157 ; 9 L. J., 

Q. B. 393. 

An avowry siiated a demise for two years, end- 
ing on the 29th September, 1842. On the trial,, 
an attornment in writing, dated the 14th Octo- 
ber, 1842, was given in evidence, by which the 
plaintiff and oHiers attorned tenants to the de- 
fendant for such parts of the premises as were in 
their respective occupation, and agreed to pay 
the rents set opposite to their respective ffiames. 
Opposite the defendant’s name was written^ 
“ Rent 56Z.,from Michaelmas, 1840 ” : — Held, that 
the avowry was supported by the evidence. GliiA^ 
man v. Plnmer, 15 L. J , Q. B. 79 ; 10 Jur. 109. 

An avowry stated that the plaintiff held pre- 
mises of the defendant at a certain rent, to wit,, 
the yearly rent of 80Z. ; and because a large sum,, 
to wit, 80Z. of the rent for a certain time, to wit, 
on^ year ending on the 29th September, A.D. 
1851, was due and in arrear ; and then jiisliffed 
the distress for rent in arrear :~»Holcl, that the 
date in the avowry was maferiiil, and therefore 
that the avowry was not supported proof of 
some rent being due anil in arrear for a former 
year. Bosltruffe v. Caddy, 7 Ex. S40 ; 22 L. 

Ex. 16. 

Of Demand.] — Where to a cognisance for 

rent the landlord pleaded in bar a tender, and the 
defendant replied a subsequent domaiul and 
refusal to himself : — Held, tliat the issue was 
not proved hy a demand by his agent. Dtnim 
Grei'llle, 6 Esp. 95. 

Of Tender,] — Avowry for rent for two 

years and a half. Pleas, tender and non tenuit. 
On the trial a holding from Michaelmas old style, 
and a tender after old Michaelmas, being proved: 
— Held, that proof of a tender iiy the plaintiff of 
the amount of rent duo in siipiiort of the first 
plea was not evidence for the defendant of the 
holding, as stated in the avowry, nothing being 
said by the plaintiff at tlie time of the tender 
about the terms of the hohling, or the time when 
the rent had become due. Knight v. J^l^Doually 
12A.&E. 438; 4 P. & D. 168. 

What a Variance.] — A plea to an avowry 

stated that only 16Z. was due for the rent,^and 
then pleaded a tesder of that sum ; the imoof 
was that only 15Z. 16i*. was tendered : — Held, a 
variance, though only tlie latter sum was proved 
to be due for rent. Joh n v. Jenhins, 3 Tyr. 170 ;; 

1 0. & M. 227 ; 2 L. J., Ex. 83. 

A defendant avowed for rent in arrear for a 
dwelling-house with the appurtenances, and it 
appeared that the plaintiff merely occupied the 
upper part of the house, and that the shop and 
yard were in the occupation of other tenants : — 
Held, to be no variance. Pagef^^Chuch, 10 
Moore, 264 ; 3 L. J. (O.S.) 0. P. 124. 

In replevin for illegally distraining plaintiff’s 
growing corn in four closes, the defendant avowed 
the distress for rent in arrear, averring that plain- 
tiff held the cBses at and under a certain yearly 
rent ; to which tl|p plaint»ff ^loq^ded that he did 
not hold in manner and form alleged. Dpon 
proof that the plaintiij held the foftr closes and 
two otffers at the rent stated in the avowry : — 
B!hld, no variance. Hargrave v. Shewin, 9 D.&i 

R. 20; 6J?.&C. 34. 
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If a defendant avows on the contract for llOZ. 
rent, proves a deihiseat 155. an acre, amount- 
ing to lllZ., it is a variance. Bi'ornw^, Sayce^ 
I Taunt. 320. 

lien on Goods.] — A idistrainor has no lieu 
upon goods taken under a distress for rent and 
replevied, but is left to his legal# remedy on the 
replevin bond. Brad yllY. Ball, 1 Bro. C. 0. 21:7. 

Ideasnre of Damages.] — Certain goods be- 
longing to the plaintiffs having been taken 
under a distress for alleged arrears of rent, the 
plaintift's claimed damages under various beads 
in an action in the county court. One of these 
heads of damage was illegal distress,” and 
another was “ annoyance and injury to credit 
and reputation in trade” : — Held, that such 
damages are recoverable in an action of replevin. 
Smith V. Enright, 63 L. J., Q. B. 220 ; 69 
L. T. 721. 

New Trial.] — The rule that a new trial will 
not be granted for either party, when the s^m 
given or recovered is under 20Z., does not apply 
in replevin. Ed^sony, Cardwell, L. B. 8 0. P. 

647 ; 28 L. T. 819. * 

Verdict.] — On an avowry, or a justification of 
a taking as a distress for the whole rent, a jury 
may find a verdict for the sum due upon an 
apportionment. Neale v. Machenzie, 1 G-ale, 
119 ; 1 M. & W. 747 ; 6 L. J., Ex. 263— Ex. Gh. 

Judgment— Pinality of.] — judgment “ that 
the defendants have a return of the cattle, and 
recover their damages and costs assessed by the 
jury,” is good either as a judgment at common 
law, though the return is not adjudged irreple- 
visable, or as a judgment under 21 Hen. 8, c. 19, 
s. 3, which entitles the defendants to damages 
and costs. Gammon v. Joiies, 4 Term Rep. 509. 

An avowry stated that the plaintiff held and 
enjoyed the locus in quo as tenant to the defen- 
dants under a demise made by them to him, upon 
and subject to the following rents, provisions, 
conditions and stipulations, viz. that the plain- 
tiff should not, during the tenancy, sell any hay, 
produced on the premises, off the premises, under 
a penalty of 2s. Qd. per yard of the hay so sold, 
to be recovered by distress as for rent in arrear, 
and that the plaintiff, during the tenancy, sold 
800 ^ards of hay, contrary to the terms of the 
demise, by reason whereof a certain sum, at the 
rate of 2s. 6d. per yard, became due and recover- 
able by distress. Verdict, that the plaintiff held 
and enjoyed the premises upon the terms alleged, 
and that the value of the distress was 99Z. and 
the arrears were 64Z. Judgment, under 17 Car. 2. 
c. 7j s. 2, that the defendant do recover 54Z. and 
costs. It was admitted, that if the 25. Qd. per 
yard was a penalty, the judgment given under 
17 Car. 2, c. 7, was erroneous ; and on error to 
the excheque«hamber : — Held, that as the legal 
operation of the demise was to create a penalty 
recoverable by distress as for rent, but not a rent, 
the judgment given under a statute of Charles 
could not stand, th^istress not being for a rent. 

► Bellitt v. Eorrest, 11 Q. B. 949, «62 ; 17 L. J., 
Q. B. 291 ; 12 Jiy'. 0«O-«Es. Cb^ 

Moviflg for.] — ^A^defendant in replevin 

was not entitled to move for judgment as^n case 
of a nonsuit. Shortridge v. Hiern, 5 Term Ee^. 
400. 


-- — Effect of. Judgment for the plaintiffin 
replevin is a bar to tn action fl)r damages' for tlie 
same taking of the goods m respect of which the 
replevin was brought. Glhhs v. Crmhshinh, 42 
L. J., C. P. 273 ; L. E. 8 C. P. 454 ; 28 L. T. 735 ; 
21 W. E. 734. 

Writ of Inquiry after.] — Where'judgment 

is given on demurrer for an avowant, fifteen 
days’ notice of executing the writ of inquiry 
should be given to the plaintiff, as in the case of 
nonsuit on the 17 Car, 2, c. 7, s. 2. Barton v. 
Hicheg^ 1 Marsh. 411 ; 6 Taunt.^7. ^ 

Where there was a nonsuit ancm'eto:^o’habeiido 
awarded ; — Held, that the avowant might exe- 
cute a writ of inquiry afte? a writ of second 
deliverance. Cooper v. Sherlroohe, 2 Wils. 116. 

A writ of inquiry was granted after a defective 
verdict in replevin of a distress for a poor-rate. 
Jewell V. Marshall, 3 Wils. 442 ; 2 W. Bl. 921. 

I Death of Plaintiff before Avowry.] — Where a 
: plaintiff dies after declaration, and before avoWry, 

' no retoruo habendo can be issued. Catfield v. 
Corney, 2 Wils. 83. 

1^ 

Costs.] — The 5 & 6 Will. 4, c. 76, s. 133, which 
enacts, that in all actions against any person for 
anything done in pursuance of the act, if judg- 
ment shaU be given against the plaintiff, the 
defendant shall recover his full costs as between 
attorney and client, does not apply to actions of 
replevin brought against magistrates to try the 
validity of a distress for borough rates. Bones v. 
Johnson, 2 L. M. &; P. 177 ; 6 Ex. 133 ; 20 L. J., 
M. C. 169. 

The 6 & 7 Will. 4, c. 71, s. 83, which empowers 
the owner of a tithe rent-charge to distrain for 
arrears, and “otherwise to act and demean 
himself in relation thereto as any landlord may 
for arrears of rent,” does not entitle him to the 
full costs substituted by 5 & 6 Viet. c. 97, s. 2, for 
the double costs given by 11 Geo. 2, c. 19, s. 22, 
in replevin. Newnham v. Bever, 7 D. &: L, 253; 

8 G. B. 560. 

The 17 Car. 2, c. 7, s. 3, applies to a rent- 
charge as well as to a rent-service ; and the term 
“ full costs ” in the statute means ordinary costs, 
as between party and party. Jamieson v. TVe- 
velyan, 10 Ex. 748 ; 3 C. L. E. 702 ; 24 L. J., Ex. 
74 ; 1 Jur. (N.S.) 334 ; 3 W. R. 172. 

A defendant avowed for a rent-charge under a 
will, and the record was taken down for trial by 
botfi parties. The defendant succeeded, and his 
damages, &:c., were assessed under 21 Hen. 8, 
G. 19, s. 3 ; — Held, first, that the defaidant was 
entitled to the costs of his record. Ih. 

Held, secondly, that he was not entitled to the 
costs of the distress incurred before plaint. Ih. 


REPLY. 

See PEAOTTOE. 


REPORT OP llfASTER. 

See PBACTICE. 
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BEPRE^ENT^TIONS. e 

See TEAUB. 


REPUTED OWNERSHIP. 

See BANKRUPTCY. 


REQUISITIONS. 

See VENDOR AND PURCHASER. 


R’ESCUE OP PRISONERS. 

See CRIMINAL LAW. 


RE-SETTLEMENT. 

See COMPROMISE — FRAUD — SETTLE- 
MENT. 


RESIDENCE. 

■Conditions as to .] — See Condition. 


RES JUDICATAo 

See ESTOPPEL. 


RESPONDENTIA. 

^^^^SHIPPINO (INSUia-ANCE). 


.RESTITUTION. 

Of Property.]— iSee Criminal Law. 

Of Conjugal Rights.]— Husband and 
Wim 


RESTRAINT OP MAR 
RIAGE. 

See CONDITION— WILL. 


RESTRAINT OP TRADE. 

Contracts as to .] — See Contract, 


RESTRICTIVE COVENANT. 

See COVENANT— LANDLOKD AND 
TENANT — VENDOR AND PUECHASER. 


RESULTING TRUST. 

See CONVERSION— WILL — TRUST AND 
TRUSTEE, and Cross References there. 


RETAINER. 

Of Debt hy Executor.]— Executor and 
Administrator. 

Of Solicitor by Client .] — See Solicitor. 


RETURNING OFFICER. 

See ELECTION LAW. 


REVENUE. 

[BY JOHN MEWS.] 

A. TAXES AND DUTIES. 

I, Income and Property Tax. 

a. LandSj Tenements, and Hereditaments 

1. Property and Persons Lialle^ 139. 

2. AllowaneeSy 141. 

3. Mode of Assessment, 143. 

4. Piglit of Tenant to Deduct Tax, 145. 

6. Procedure, 147. 

« 

h. Annual Profits from Trade, &c. 

1. Property and Persons Liable, 147. 

2. Mode of Assessment, 157. 

3. When Deductible, 163. 

4. Priority of Crown, 166. 

5. Repayment, 166. 

6. Appeal from Assessment, 168. 

o. Public OfO-ce or Employmmt of Profit, 
168. 

d. Penaltyfor not Allowing: Deduction, 169,^ 

e. Payment without D<viuction, 169. 

• 

II. Inhabited TpousEjDcvT.^ 

1, Dwelling House, 171.^ ^ 

2. JSouses Let in ‘different Tenements, 171 

^ 3. Exemptions, 173. 

4. Occupation, 177. 
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III. T*iND Tax. 

1. Property Liable to, 179. 

2. Pedemption, 182. 

3. Contracts between Landlord and Tenant, 

188. 

4. Assessment and Pecowy^, 190. 

5. Commissioners, 193. 

6. When Pednoted from- Payments, 196. 

IV. Peobate Duty. 

1. Avmint of, 195. 

2. Property Liable, 197. 

3. Affidavit of Valne, 205. 

4. Inoidence and Payment, 206. 

6. Petnrn of Puty, 207. 

V. Legacy Duty. 

1. Under what InstnmenU, 209. 

2. In Respect of what Gifts or Interests, 

210 . 

3. When Payable, 223. ^ 

4. Amount on which Payable, 226, 
h. By whom Payable, 230. 

6. Cyt of what Fund Payable, 234. 

7. Proceedings against Bxsontors, 235. 

8. Money Paid into Court, 236. 

9. Return of Puty, 237, 

10. Proof of Payment, 237. 

11. Gifts when Free of Legacy Puty, 

a. Particul^^r Words, 237. 

b. What Legacies Included, 240. 

YI. SucoEssiOK Duty. 

a. Interests and Property Liable. 

1. Fffeet of Succession Puty Act, 243, 

2. Effect of Foreign Pomicil, 244, 

3. Interest in Possession, 246, 

4. Advowsons, 246. 

6. Pevolution, 247. 

6. Predecessors and Successors, 247. 

7. Reservation of Interest to Settlor, 257. 

8. Acceleration of Succession, 257. 

9. Conveyance by way of Bond Fide Sale, 

258. 

10. Covenant to Pay Money on Peath, 260. 
H. Effect of Conversion, 260. 

b. Payment, 261, 

c. Allowances and Exemptions, 266, 

d. Mode of Valuing: Property, 268. 

e. Cumulative Duties, 268. 

VII. Account Stamp Duty, 269. 

VIII. Estate Duty, 274. 

IX. Bodies Coepoeate and Dnincoepoeate, 
278. 

B. CITSTCpi%AND ^XCISE. 

I. In PaeticutJae Cases. 

1. Appraisers, 281.^ 

2. Beer, 281. 

3. Carriages and Carts, 282. 

4. Bogs, 283. 


* B. Game, 284.. 

6. Gun Licence^ 2S5. 

7. Male Servants, 285. 

8. Medicines, 286. 

9. Paper, 286. 

10. Pawnbrohers, 287. 

11. Gold and Silver Plate, 287. 

12. Refreshment House, 288, 

13. Spirits, 289. 

14. Wines, 290. 

II. Permits, 291. 

III. Penalties, 292. 

IV. Smuggling. 

1. Acts of, 295, 

I 2. Forfeiture, 297, 

3. Contracts for Smuggled Goods, 298. 

4. Proceedings, 299. ^ 

V. Condemnation of Goods, 301. 

Opfioees of Customs and Excise, 301. 

C. STAMPS. 

I. Affidavits, 306. 

II. Agreements. 

1. When Stamping Necessary, 306. 

2. Statutory Exemptiom, 

a. Not of the value of 6Z., 321. 

b. Sale of Goods, 324. 

• c. Hire of Labourers, &c., 327. 

III. Appointment op New Trustees, 
328. 

lY. Appraisement and Valuation, 328. 

Y. Apprenticeship Deeds — See Ap- 
prentice. 

YI. Award, to Arbitration. 

YII. Bank Notes, 329. 

YIII, Bills op Exchange, 329. 

IX. Bills of Sale, 330. 

* X. Bond, Covenant, or Instrument, 

330. 

XI. Certificate, 334. 

XII. Charter-party, 334. 

XIII. Contract Note, 335. 

XIY. Conveyance or Tbansfej, 336. 

XV. Copy or Extract, 344. 

XYI. Deed, 344. 

XYII. Eoeeign Bonds and Agreements, 

• 347. 

XYI II. Lease. 

1. When Stamping Necessary, 348. 

2. Amount — Consideration, 363. 

3. Several SubjecUMatters and Parties, 

356. 


XIX. Letter or Power op Attorney, 366. 
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XX* Marketable Secpeity, 357. 

XXI. Mortgage. 

1. ^Vllen Stamping Keceiisao'y. 358. 

2^ Amount — Consideration^ 352. 

3. Assignment and Transfer^ 3G4. 

XXII. Newspaper, 366. 

XXIII. Notarial Act, 366. 

XXIV. Policy of Insurance, 366. 

XXV.^iReceiPt, 366. 

XXVI. Settlemei>'t, 370. 

XXVII. Voting Paper, 371. 

B. COMMISSIONERS. 

I. Jurisdiction, 371. 

11. Clerk to, 371. 

III. Collectors of Taxes, 372. 

IV. Jurisdiction of Court in Eevenije 

Matters, 373. 

V. Proceedings, 374. 

A. TAXES AND DUTIES. 

1. INCOME AND PPOPEKTY TAX. 

a. LAKDS, TJENEMENT8, AND BEBE- 
EITAMEETS. 

1. Property and Persons Liable., 

Assize Courts — Police Station.] — The justices 
of a county, in the due exercise of statutory 
powers, erected assize courts, with the usual 
rooms and offices, and a county police-station, 
with the usual offices and accommodation for 
constables liying there and for prisoners. The 
land on which they w^ere built was conveyed, 
under 21 & 22 Vict. c. 92, to the clerk of the 
peace, to hold to him and his successors for ever 
upon trust, for the construction of a police 
station, and otherwise for such uses as the county 
justices should from time to time order. The 
buildings formed one block, and were used for 
the administration of justice and for police pur- 
poses. Pai'ts of the buildings were also used for 
holding county^ and committee meetings, and 
various other occasional purposes, but no rent or 
profit was I'eceivtd or made respect of the 
buildings or any part ot them : — Held, that 
income tax w’as not payable in respect of the 
buildings under scheds. A. or B. of 5 & 6 Vict. 
c, 35, and 16 & 17 Vict, c. 34. Coomher v. 
JBerlis t/t/., 53 L. J., Q. B, 239 ; 9 App. Cas. 61 ; 
60 L. T. •iOo ; 32 W. B. 525 ; 48 J. P. 421— 
H. L. (E.) 

Police Station — Occupation.] — A police super- 
intendent who is obliged to live in a house 
wuthin the boundary of the police station but 
separated from it by a wmll ; he keeping the feys 
of it and furnishing it ; a deduction being made 
from his salary for its use ; and he being liable 
to be removed to another station at any time, 
does not render him liable to income tax in 
respect of it. Bent v. Bolerts, 47 L. J., Ex. 112 : 
3 Ex. D. 66 ; 37 L. T, 673 ; 26 W. R. 128. 

County Lunatic Asylum — Medical Officers’ 


Apartments.] — The justices of a county pro- 
perly assessed, under sched. A. of the Imcome 
Tax Acts, in respect of such parts of a county 
lunatic asylum as are occupied as apartments by 
the medical superintendent, medical officers and 
stew'ard, and in respect of a separate house occu- 
pied by the chijplain of such asylum. Eray v. 
Lancashire JL, 68 L. J., M. 0. 54 ; 22 Q. B. D. 
484 ; 37 W. B. 392 ; 53 J. P. 499— C. A. Affirm- 
ing 69 L. T. 438. 

Oasworks.]— The provisions of s. 60, sched. A, 
r. 3, of 5 & 6 Vict. c, 35, which treat gasworks as 
property’’, relate exclusively to gasw'orks in this 
country, and do not include or relate to gasworks 
on the continent, and such last-mentioned works 
are not foreign possessions within s. 100, sched. D, 
r. 5. Imperial Continental Qas Association v. 
Eicltolson^ 37 L. T. 717. 

Slate Quarry.] — Slate was obtained from the 
side of a hill by underground woi kings carried 
on through levels : — Held, that the wmrks were 
to Ije assessed as a quarry under r. 1 of No. 3 
of sched. A of 6 & 6 Vict. c. 35, s. 60, and not as 
a mine under rule 2 of that e»:iacniient. Jones v. 
Ciomortliin Slate C<k^ 49 L. J., Ex. 110 l^5 Ex. D. 
93 ; 41 L. T. 575 ; 28 W. B. 237 ; 44 J. P. 168. 

“ Rent by the Year” — Brickfield — Lessee.] — 
On a demise of land for a term of years, w'lth 
pow er to the lessee to dig brickearth, and make 
and sell bricks, paying yearly 17Z. 10.s\ for 
surface-rent, and 1007, for royalty or brick-ient, 
clear of all deductions, except landlord’s property 
or income tax, and also paying 2s. in respect of 
every 1,000 bricks above the first million, clear 
of all deductions, except as aforesaid : — Held, 
that under the 5 & 6 Vict. c. 35, income tax was 
}3ayable by the lessor m respect of all three 
species of rent, and was properly assessable on 
the lessee, who might deduct the amount from 
the rent. Edmonds v. Eastwood^ 2 H. &N. 811 ; 
27 L. J., Ex 209 ; 6 W. B. 331. See also Taylor 
V. post, col. 156. 

Tolls.] — Commissioners cmpow’cred by an act 
of parliament to levy a duty on every ton of coal, 
culm, Ac , landed on the beach at, or brought 
into and consumed wdthin the town of Brighton, 
for the purpose of erecting and maintaiuiiig 
groyns against the inroads of the sea, were by a 
later act authorised to form from these coal 4Bes, 
and from other rates they w'ere then also em- 
powered to levy, a common fund for the purposes 
of lighting, watching, &c., as -well as for the 
maintenance of groyns ; — Held, that these dues 
were property or profits within the meaning of 
the Income Tax Act, and that they were charge- 
able with income tax accordingly. Gen. v, 

Elacl, 40 L. J., Ex. 89 ; L. B. 6 Ex. 78 ; 24 
L. T. 370 ; 19 W. B. 416. Affirmed, 40 L. J., Ex. 
194 ; L. B. 6 Ex. 308 ; 25 L. T. 207 ; 19 W. B. 
1114— Ex. Ch. 

The profits of the corporation of London de- 
rived from renewal fines, markets and metages 
ai'e subject to income tax : and deductions in 
respect of expenditure for t^e maintenance of 
the corporatiorf establi.shment cannot be made. 
Att.-Gen. v. Sco% 28 L. 3?^*21 W.B. 265. 

Corporation— SurpluB^j Profits — Profits appro- 
priated %)y Statute,] — A corporation w'as consti- 
tuted for the management of the Mersey Docks 
estate by ^n act w'hich provided that the moneys 
to be received by them from their dock dues and 
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other sources of revenue should be applied in 
payn^nt of expenses, interest upon debts, con- 
struction of works, and management of the 
■estate ; and that the surplus should be applied 
40 a sinking fund for the extinguishment of the 
principal of the debts ; and that after such 
■extinguishment the rates sliould be reduced ; 
land that, except as aforesaid, th*e moneys should 
not be applied for any other purpose whatsoever ; 
and that nothing should aSect their liability to 
parochial or local rates : — Held, that under the 
Income Tax Acts the corporation was liable to 
income tax in respect of the surplus, though 
applicable to the above-named purposes only. 
Mersey DocIisy. Lurus^ 53 L. J., Q. B. -1 ; S App. 
C!as. 891 ; 49 L. T. 781 ; 32 W. li, 34 ; 48 J. P. 
512— H.L, (E.) 

Burial Board — Application of Surplus 

Income in aid of Poor-rate— “ Profit, ”]---A^ 
burial board was constituted under 15 & 16 Viet. 
iC. 85, and 111 pursuance of the act a burial-ground 
was provided with money charged upon the poor- 
rate of the parish, and the surplus over exp<Dadi- 
ture of the income derived from the fees chai ged 
by the board 'V’Has regularly applied in aid of the 
poor-rate : — Held, that the board were liable to 
be asseSS?jd to the income tax m respect of such 
surplus, inasmuch as the provision requiring it to 
be applied in aid of the poor-rate did not prevent 
it fixnn being a “ profit ” within 5 & 6 Viet. c. 35. 
s. 60. Paddington Burial Board v. Inland 
Reveime Commissioners^ 53 L. J., Q. B. 224 ; 13 

B. D. 9 ; 50 L. T. 211 ; 32 \V. B. 551 ; 48 
J. P. 311. 

Surplus Revenue — Water Supply.] — 

The Grlasgow Corporation Water Commissioners 
sire liable to assessment in respect of surplus 
revenue derived from supplying w^ater beyond 
the area of compulsory supply, and from the 
fSale of water for purposes of trade. Glasgow 
Corporation v. Millei\ 60 J. P. 5{)3. 

By the Dublin Corporation Waterworks Act, 
1861 (24 & 25 Viet. c. clxxii.), the corporation 
"were empowered to construct waterworks for 
ithe supply of water to the borough of Dublin 
and certain extra-municipal districts, and were 
authorised to borrow money for the purposes of 
the act on the rates leviable under it ; and em- 
powered to levy certain rates on the owners and 
occupiers of property within the borough. They 
were also authorised to contract with owners or 
ocyupiers of property in the extra-municipal 
■districts for the supply of water for domestic 
qise, and to charge rate or rent for such supply, 
to 136 called a “ contract water rate,” By the 
Dublin Waterworks Act, 1870 (33 & 34 Viet. 
«c. 96), it was provided that the income derived 
from the extra-municipal districts should form, 
with the city rates, a consolidated fund, avail- 
able for the payment of principal and interest I 
of loans, and applicable to all the purposes of 
the act : — ^Held, that the excess of receipts over 
expenditure in respect of extra-municipal dis- 
Jtricts was liable to income tax. Dublin Cor- 
2)oratio7i v. M^Adam^ 20 L. B., Ir. 497. 

A waterwoiks company is liable for profits 
.derived from selling water by ii^ter to barraclts 
within the area o|,coj^pulsor;j^upply. Allan v. 
Hamilton WStfi^worlis Conmissiuners^ 61 J. P. 
V27. , « ^ 

2. Allowakces. ♦ 

“Public School.”] — By s. 61, rule 6* of 
.5 & 6 Yict. c. 35, allowances in* respect of 


property tax, levied under Sched. A of the 
Income Tax Acts, are to be mtide by the bouimis- 
sioners for the duties charged “on any hospital, 
public scbot)l, or almshouse, in respect of the 
public buildings, offices, and premises” belong- 
ing thereto, if occupied under certain si^ecified 
conditioiia Held, that a school f minded and 
carried on by the corporation of London under 
the provisions of an act of parliament, not for 
purposes of profit but for the benefit of a large 
portion of the public, and maintained partly by 
a charitable endowment, was a “ public school ” 
within the meaning of rule 6^ notwithstanding 
the fact that the school was partly maintained 
by fees charged for instruction Blahe v. London 
Corporation^ 56 L. J., Q. B.^24 ; 19 Q. B. D. 79 ; 
36 W. B. 791—0. A. Afiirming 61J. P. 71. 

Hospital — Self-supporting Institution.] — An 

institution for the reception of iu.sane persons 
was founded by charitable don.itions, but un- 
endowed. It was vested in trustees and managed 
gratuitously by a committee, and suppfirted 
wholly out of payments made by the patients, 
of whom some paid more, some less than the 
dbst of their maintenance, and a few weie main- 
tained gratuitously. After paying expenses there 
was ail annual surplus of profits which ^ was 
expended in enlarging and improving the insti- 
tution Hold, that the institution being wholly 
self-supporting was not exemj)t as an “hospital” 
within the meaning of 5 & 6 Vict. c. 35, s. 61, 
r. 6. Keedhani v. Bowers^ 21 Q. B. D. 436 ; 
59 L. T. 404 ; 37 W. B. 125. See Cawse v. 
Notti'iigliam Lunatic Asylum^ post, col. 175. 

“Charitable Purposes.”]— By Schedule A. of 
the Income Tax Act of 1642 (5 A; 6 Vict. c. 35), 
allowances are to be made^ m respect of the 
duties in that schedule on, inter aha, the rents 
and profits of lands, tenements, hereditaments, 
or heritages vested in trustees, for charitable 
purposes, so far as the same are applied to 
charitable purposes. Certain property in Eng- 
land was cunvejmd to trustees, in trust to apply 
the income for the purposes (ji) of promoting 
and supporting niissious to heathen nations, 
(]}) of maiiitaiumg and educating children^ of 
ministers and of miosionaries, (c ) maintaining 
and supporting certain establishments for single 
persons and widows belonging to the Moravian 
brotherhood Held, i hat the income so applied 
c^mie within the exempti-jn m favour of charitable 
purposes m the Income Tax«Act, 1842, s. 61. 
Income Tax Commissioners v. Pemsel, 61 L. J., 
Q. B. 265 ; riSJill] A. 0. .5.31 ; 65 B. T. 621 ; 5.5 
J. P. 805— H. L. (E.) Affirming 37 W. E. 294— 
C. A. 

I Literary or Scientific] Institution — Free 
Library.]— A free library established under the 
Public Libraries Act, by any corfioratiou or 
body of commissioners, is not “a building the 
property of any literary or scientific institution” 
within r. 4 of s. 61 of 5 & 6 Vict. c. 35, and there- 
fore is not exempt from asssessment to income- 
tax under 8clied. A. Andrews v. Bristol 
Corporation^ 61 L. J., Q. B. 715 ; 6 E. 7 ; 67 
L. T. 618; 66 J. P. 615. 

A fi'ee public library established by and vested 
in a corporation whose powers and duties have, 
pursuant to s. 15 of the Public Libraries Act, 
1892, been delegated to a ^committee of the cor- 
poration called “The Public Free Libraries 
Committee,” is, although supported by the rates 
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a “ literary institution ” within the ineaning^of 
the Income Tax Act, 1842, s. ill, No. VI., aiul the 
huiltling ill which such library is placed is “ the 
property of a literary institution,” and as such 
entitled to the exemption from duty specified in 
the satrl section, provided that the other condi- 
tions therein mentioned be fulfilled. The \vord 
“ property ’ in the section does not necessarily 
import ownership, but means also appropriation 
to the jnirposes of the institution MancliTuter 
Cin’poratUm v. McAdfOH, bo L. J., Q. B. 672 : 
[1891)] A. 0. r,00 ; 75 L. T. 229 ; 61 J. P. lOU— 
H. L. (E?;^ 

3. Mode op Assessmekt. 

When Estimated from. Profits since Commence- 
ment of Possession.] — See liyltojde Coal Co. v. 
Foyrr., post, col. 155. 

C olliery — Exhaustion of Pits — Deductions 
from Gross Profits ] — A tenant of minerals, 
though he may be un'-ler a constant vanishing 
expense in sinking new pits as the old ones 
become exhaiiste.l, is not entitled, in computing 
the profits fur assessment of income-tax, 
deduct from the gross profits a sum estimated as 
representing the amount of capital expended in 
making bores and sinking pits, which have been 
exhausted by the year’s working. See Lord 
Penzance’s opinion as to the method of taxation 
intended by the legislature to be applicable to 
mines. Kmmde.^ y. Me Adam (3 Ex. D. 23) held 
wrongly decided. (Wnetfn Iron Co v Blacky 
61 L J., Q. B. 626 : 6 App. Cas. 315 ; 45 L. T. 
145 ; 29 W. R. 717 ; 46 J. P. 20— H. L. (Sc ) 

A colliery com]jany bought freehold and lease- 
hold coal mines, and raised some of the coahaiul 
sold it. At the end of the fir.st year’s working, 
the mines, liy reason of the coal gotten during 
the year, were worth 10,424Z. less than the price 
for which they were bought. The company, 
being assessed to the income-tax under Schedule 
L, in respect of the profits of their business as 
colliery proprietors for that year, claimed to 
deduct 10,424/. for exhausted capital . — Held, 
first, that by virtue of 29 & 30 Yict. c. 86, s, 8, 
the mines wei’e as.sessab]e under sched. D of 
r> & 6 Viet, c. 35, s. 100, and not under Schedule 
A. Knoicles v. Me Adam, 47 L. J., Ex. 139 ; 3 
Ex. D 23 ; 37 L. T. 795 ; 26 W. R. 114. 

Held, secondly, that in estimating “the full 
amount of the balance of the profits or gains” of 
the business under r. 1 of sclied. E, the deduc- 
tion ought to behnade. and that it was not one 
of the deductions forbidden by r. 3 of Schedule 
P, or by s. lo9. Ih. *' 

^ ContribntioiLB to Association for Protec- 

tion against Strikes.] — Contributions paid by 
colliery owners to an association for the purpose 
of securing an. indemnity from loss occasioned 
by strikes tire not moneys wholly and exclu- 
sively laid out or expended for the purposes of 
trade” within the meaning of r. 1 of the rules 
applicable to the first two Ccases of s. 100, 
sched. D, of the Income Tax Act, 1842, and 
do not therefore form a proper subject for deduc- 
tion in estimating the balance of pi'ofits of the 
colliery for income-tax purposes Bhiprn/ey 
Iron Co. V. Fowler, 65 L. J., Q. B. 524 ; f 13961 
2 ,Q. B. 79 ; 44 W. R. 651. 

Dead Rent ap.d Royalties — ^Agreement 

to repay Royalties overpaid.] — By an agreement 
for a lease of coal niiuea for a term of years from 


March, 1S74, the lessees agreed to pay a dead 
rent for the mines, and royalties at sp(^ified 
rates per ton on all coal worked ; the dead rent 
to be recoupable out of royalties during the first 
sixteen years of the term — the effect liing, that 
the le^'sor received on account of his share of 
the profits of the concern not less than a fixed 
annual sum ; jfo that when his share of the 
royalties did not amount to the fixed sum he- 
received that sum ; but when his share of tlie 
royalties exceeded the fixed sum he received that 
sum only until the lessees had been reimbui’sed 
the excess paid to the lessor when his share of 
the royalties did not amount to the fixed sum. 
The lessees worked the mines for the first time in 
October, 1880, having paid the dead rent, less 
income tax, to the lessor up to that year. Upon 
an assessment to the income tax, made upon ther 
lessees under schedule E for the year 1881-2,, 
(lit appeared that the lessors share of the royal- 
ties for that year had exceeded the dead rent by 
the sum of 1,477Z. : — Held, that in estimating 
the nrofits of the concern for the particular year 
for The purpose of being assessed under the In- 
come Tax Acts the lessees w^ere not, entitled to 
deduct the 1,477Z from tfceir* gross profits. 
Bromjliton Coal Co. v. Klrkpatvicli, M L. J.. 
Q B. 268 ; 14 Q. B. D. 491 ; 3B W. R. 278 ; 49^ 
J. P. 119. 

Manorial Dues and Royalties — Costs of Collec- 
tion.] — Eor the purposes of assessment to the 
income tax nnder the acts of 1842 and 1853 the 
lord of a manor is not entitled to deduct from 
the amount of manorial dues receivetl the costs 
of collection. Morfolk {Duke) v. Lamarque, 59? 
L. J., Q. B. 119 ; 24 Q. B. E. 486 ; 62 L. T. 153 ; 
38 W. R. 382 ; 64 J. P. 327. 

Tithe Commutation Rent-charge — Expenses of 
Collection.] — In estimating the “annual value ” 
of tithe c immutation rent-charge for the pur- 
pose of charging the owner thereof with property 
tax under 16 & 17 Vict. c. 34, s. 32, the animint 
necessarily expended by him in collection of the 
tithe rent-charge must be deducted. Sterem v. 
BUkojh 57 L. J., Q. B. 283 ; 20 Q. B. E. 442 ; 58 
L T. 669 ; 36 W. R. 421 ; 62 J. P. 648— G. A. 

Cemetery — Corporation — Repayment of 
Capital.] — ^A burgh council was required by act 
of parliament to provide a burial ground. Tiie* 
receipts therefrom exceeded the working *::;x- 
penses, but the council had to repay by instal- 
ments the capital borrowed to construct the 
cemetery, and to pay interest on the undis- 
charged capital : — Held, that income tax was^ 
chargeable on the profits after deducting only 
the working expenses. Portohello Town t\mneiT 
v, Salley, 66 J. P. 9. 

Deductions for Depreciation of Buildings^ 
Plant, and Machinery.] — A company carrying: 
on business as ironfounders set apart, in accord- 
ance with their articles of association, a sum of 
money from their net profits for depreciation of 
buildings, fixed plant, and machinery, and 
claimed |.in mai;;ing a return'* under .sched. E 
of their annual jjrofits or^ams to deduct this; 
amount • — Held, mat such a deflation was con- 
trary to 6 & 6 Viet. c. 36, s. iOD, Oa^ I. r. 3, a& 
the amoujpt set aside was^n effect an addition to- 
cap^tal. Forder v. Handyside Co., 46 L. J.,, 
Ex. 809 ; 1 Ex. E. 233 ; 35 L T. 62 ; 24 W. R. 

I 764. See 4^ & 42 Vict. c. 16, s. 12. 
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Deduction for Cc^st of Embankment to Protect 
La«.ds against Encroachment of Tidal Eiver.] — 
By the Income Tax Act, 1853 (15 & 17 Viet 
c, 34), s. 37, in charging the duty under sched A 
lu respect of lands, a deduction is to be made 
for the amount expended by the owner on an 
average of the twenty-one preceding years in 
the making or repairing of %ea-wall3 or other 
embankments “necessary for the preservation 
or protection of such iands against the encroach- 
ment or overflowing of the sea or any tidal 
river.” The appellant was assessed to the 
income tax under sched. A in respect of the 
annual value of certain lands. These lands had, 
prior to 1880, been salt marshes adjoining a tidal 
river, which were liable to be flooded at every 
tide, and had a small yearly value as pasturage. 
The appellant began in 1880 to construct an 
embankment for the purpose of excluding the 
water from these lands, which w^as completed 
1886, and the lands were, by the construction of 
such embankment, converted into valuable in- 
closed lands, of much greater value than in their 
previous state as salt marshes : — Held, tttat the 
appellant was not entitled to any deduction 
under s. 37. tJie ground that the embankment* 
const^ctecl by him was not “ necessary for the 
preservation or protection of such lands against 
the encroachment or overflowing of the sea or 
any tidal river,” within the meaning of the 
section, inasmuch as the section did not apply 
to embankments made for the improvement of 
the land by altering its condition, but only to 
embankments made for its protection or preser- 
vation in its existing state. v. Bray^ 

57 L. J., Q. B. 633; 21 Q. B. D. 444; 37 
W. R. 22 ; 53 J. P. 133— C. A. Affirming 68 
L. T. 313. 

4. Right of Tenant to Deduct Tax. 

Amount.] — ^A tenant has a right to deduct 
from his rent the property tax assessed upon and 
] )aid by him in respect of his landlord, although 
the landlord is not, in fact, liable to be assessed, 
and has before the payment claimed exemption, 
and that exemption has been subsequently 
allowed. Swatman v. AmUer^ 8 Ex. 72 ; 24 
L. J., Ex. 186. 

A tenant was not entitled to deduct from the 
rent paid to his landlord more property tax than 
is assessed on the premises under sched. A 
of 46 (ieo. 3, c. 65, although the property tax 
f^sessed under both Sched. A and B did 
not amount to two shillings m the pound on the 
rent. Qalell v. Shoiell^ 5 Taunt. 81. 

Payment by Outgoing Tenant.] — A succeeding 
tenant who came in at Michaelmas (at which 
time a quarter’s rent was due), and received 
from the former tenant a receipt for a year’s 
property tax, also due at Michaelmas : — Held , 
entitled to deduct the amount, upon the 
landlord’s^ distraining for half a year’s rent at 
Christmas. Clennelly, Bead^ 2 Marsh. 371 ; 7 
Taunt. 60. 

Validity of Agreement.] — See post, col. 170. 

Distress witlAut Deductioiy-Money bad and 
Received.] — Wl^re^a tenar^mf premises under 
a lease, and rent pay abm half-yearly, agreed 

to pay aU taxes except the landlord’s property 
tax, which the landlord agreed to all^w, and the 
tenant agreed to lay out''202. in repairs, ijfhich 
the landlord aRo agreed to allow, blit afterwards 
distrained for half a year’s rent, aifd sold to the 


iS^hole amount, without allowing either for repairs- 
or for property tax, which ^e knew i?lie tenant 
had paid to the collector : — Held, that the tenant 
might recover m respect of the property tax, but 
not in respect of the repairs, m an action for 
money had and received against the dandlorcL 
Qralimi v. Tute^ 1 M, & 8, 609. ^ 

Omission to Deduct.] — ^Where a tenant pays 
property tax assessed on the premises, and omits 
to deduct it in his next payment of rent, he can- 
not afterwards recover the amount as money paid 
to the use of the landlord. Ciimm-mg v. Bed- 
16 M. &W. 438. ' 

An occupier of lands having, during a course 
of twelve years, paid to-*the collector of taxes 
the landlord’s property tax, and the full rent as 
it became due to the landlord, without claiming 
any deduction on account of the tax so paid : — 
Held, that the occupier could not recover from 
the landlord any part of the property tax so 
paid. Benibij v, Moore^ 1 B. & Aid. 123 ; 18 R. R. 
444. And see A)idri‘:io v. Haneocli^ 3 Mool^, 278 ^ 

I Br. & B. 37 ; Buller v. AhhoU^ 4 Taunt. 105. 

Action for Rent — Pleading.]— In an action 
for rent, the tenant may plead as to part that he 
has paid the landlord’s property tax to that 
amount, in respect of the rent due to the 
plaintiff claimed by the declaration, after he has 
m fact paid the tax. Tinchler v. Brcntice^ 4 
Taunt. 549 ; 13 R. R. 684. 

It is not enough to plead that the defendant 
was on the premises at and a short time before 
sunset on the rent-day, ready to pay, without 
averring that he was there long enough before 
sunset to have counted the money, lb. * 

Payment under 6 & 6 Viet. c. 35.] — To an 

action on a covenant for rent due under a deed 
of demise, the defendant pleaded as to 2L0s. 10^7.,. 
that, on the 6th April, 1843, before any part of 
the rent became due, 2Z. 0/?. 10<Z., being at the 
rate of Id. for every 20s. of the annual value, 
wns duly, and according to the form of the 
statute, assessed on the premises m respect of the 
property thereof, for the year ensuing ; that, on 
the 28th August, 1844, the defendant, then being 
occupier and tenant, paid to 0., then being col- 
lector, the 2Z. 0.9. lOd . ; and that the defendant 
had never made any payment on account of the 
rent since the payment of the 21. Os. lOri. : — 
Held, that the plea sufficiently showed that the 
•assessment was made undergo & 6 Viet, c 35, 
and that it answered that part of the demand to 
which it was pleadeO. Franlilir\ v. Carter^ 1 
C. B. 750 ; 3*D. & L. 213 ; 14 L. J., 0. P. 241 ; 
9 Jur. 874. 

Paid before Action,] — Where the tenant 

has paid the property tax before action, he has a 
right to deduct it at the tiial. Bake)' v. 

3 Camp. 474; 14 R. R, 814. ^ ’ 

But the property tax will not be deducted 
at nisi prius from the rent due, where it has 
not been paid. BococJi v. Bustace^ 2 Gamp. 181 ; 

II R. R. 691. 

* Proof of Payment.] — To enable a tenant to 
deduct such tax, he need not produce the 
assessment, but it is sufficient to produce the 
payments to The collector. Philips v. Beer 
Gamp, 266. 

The assessment, not the coRector’s receipt, was 
the onterionhowmuch the tenant might deduct. 
Galell v, Shevell, 6 Taunt. 81. 
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, 5. Bbocedurb. ' 

Allowance — Certificate — Mandamus to Com- 
missioners.] — By 5 & fi Viet. c. 34, s. 61, No. VI., 
allowances in respect of the income tax. imposed 
hy scheci; A are to be granted by the commis- 
sioners for s]jecial purposes of the income tax on 
Winter alia) the rents and profits of lands, 
“tenements, hereditaments, heritages, vested in 
trustees for charitable purposes, as far as the 
same are applied to charitable purposes. In a 
case where an allowance which ought to be 
granted is •Refused .mandamus lies to the com- 
missioners commanding them to grant the allow- 
ance, and to give a certificate of the allowance 
with an order lor the f^ayment thereof. Income 
Taa) Commissioners v. Pemsol, 61 L. J., Q. B. 
■265 ; [1891] A. 0. 631 ; 66 L. T. 621 ; 55 J. P. 
SOo— H. L. (E.) 

Case Stated by Commissioners — Points Raised.] 

—The only question argued before the commis- 
sioners'^and raised by the case stated by them, 
having been whether certain premises could be 
assessed, the court declined to decide who were 
the proper parties to he assessed. liray v. LanI 
aashire JJ.^ 68 L. J., M. G. 64 ; 22 Q. B. D. 
484 ; 37 W. R. 392 ; 53 J. P. 499— C. A. 

h. ANNUAL JPJIOFITS FROM TRALF, S'o. 

1. Property and Persons Liable. 

Residence in Great Britain.] — A statute im- 
posing a duty on the property of persons residing 
in Great Britain, applies to persons residing there 
for any length of time, however short, although 
they may at the same time have a more perma- 
nent residence elsewhere. Att.'Gen. v. Coote, i 
Brice, 183; 18 R. R. 692. 

What Sufficient.] — An exemption of 

persons coming to reside “for some temporary 
purpose only, and not with any view or intent 
of establishing a residence therein, and who 
■•shall not have actually resided in G-reat Britain 
for the period of six successive calendar months,” 
does not include a person taking a house in 
London and furnishing and residing in it for a 
less period than six months at any one time, and 
who then goes elsewhere with his establishment, 
^nd resides for the remainder of the year there, 
leaving behind him some one merely to takew 
•care of the house. 

Trade — ^WhSt is.] — The ownership of trading 
vessels let to freight was a trade or concern 
in the nature of trade, within 48 Geo. 3. 
The ship’s husband or managing part-owner 
is therefore bound to make a joint return of 
the aggregate profits of the concern to the 
property tax.^ AU.-Gen. v. Borrodalle^ 1 Price, 
448, 8ee also Ryho;pe Coal Co. v. Foyer., 
post, col. 156. 

Set up and Commenced within Three Years 

—Succession. ] — See Ryhojye Coal Co. v, Foye%, 
post, col. 155. 

Vocation ” — Betting,] — Persons receiving 
profits from betting, systematically carried on 
"by them throughout the year, are chargeable 
with income tax on such profits in respect of 
s. “ vocation ’’under 6 & 6 Vict. c. 35 (the Income 
Tax Act), sched. D. Partridge v. Mallandahne, 


56 L, L, Q, B. 251 ; 18 Q. B, L. 27G ; 50 L. T. 
203; 35 W. R. 276. *■ 

Hospital— Payments “ applied to Charitable 
Purposes only.”] — The managing committee of 
an hospital, founded by voluntary contribution 
for the care and treatment of insane persons, 
made large yearlj- profits by receiving wealthy 
patients, who were charged sums greatly exceed- 
ing the actual cost of their maintenance and 
treatment. The committee applied a portion of 
those profits in aid of the maintenance and 
treatment of poorer patients, who were them- 
selves unable to pay the actual cost thereof, and 
the remainder in executing works which were 
pressed upon the committee by the commis- 
sioners in lunacy, and were deemed necessary 
to bring the hospital into a proper state of 
efficiency : — Held, that the profits were not, by 
rtason of such application of them to the pur- 
poses of the hospital, payments “applied to 
charitable purposes only ” within the meaning 
of s. 105 of 6 & 6 Vict. c. 35, so as to exempt 
the ifistitution from payment of income tax 
under sched. L. St. Andrew'' s Hospital v. 
Shearsmith, 19 Q. B, D. 624 ; «7 L. T. 413 ; 35 
W. R. 811. ^ 

Person Resident in United Kingdom — Trade 
Abroad — Part of Profits not Remitted.] — A 
person resident in the United Kingdom and 
engaged in a trade carried on entirely abroad, 
is liable to income tax m respect of so much 
only of the profits of that trade as are received 
in the United Kingdom. The lespoiulent, who 
resided solel}^ in England, was a partner in a 
firm which carried on business in Australia. 
Profits were made by the firm, and a portion of 
the respondent’s share theieof was remitted 
to him in England, and on this portion he 
paid income tax under sched. U. The larger 
portion of his share was not remitted to him in 
England, but was placed to his credit in 
Australia : — Held, that the case fell under the 
head of “possessions in any of her Majesty’s 
dominions out of Great Britain, or foreign 
possessions,” dealt with by the fifth case of 
sched. D in 5 & 6 Vict. c. 35, a. 100 ; and that 
the respondent’s portion of profits not received 
in the LJnited Kingdom was not liable to income 
tax. Colquhonn v. Rroolts, 69 L, J., Q. B. 53 ; 
14 App. Gas. 493 ; 61 L. T. 618 ; 38 W. R. 289 ; 
54 J. P. 277— H. L. (E.) 

An English company formed to acquire 
certain businesses abroad and to own shares in 
certain foreign companies is liable to pay income 
tax, under the fifth clause of 5 & 6 Vict. c. 35, 
s. 100, in respect of so much only of the profits 
as were remitted to England, and was not liable 
to pay income tax upon the profits retained and 
distributed abroad. Colquhonn v. JBroolis (14 
App. Oas. 493) followed. Bartlwlomay Brew- 
ing Co. V. Wyatt., 62 L. J., Q. B. 525 [1893] 2 

Q. B. 499 ; 5 R. 564 ; 69 L. T. 561 ; 42 W. R. 
173 ; 68 J. P. 133. 

Trade Carried on Partly in England 

and Partly Abrq^^d — Profits •Earned Abroad, 
but not Received^^in En^an^.] — Every in- 
terest in the prrats of trac^^ 'bel on gin g to 
a person who is, within the meann^g of the 
Income fijax Acts, resi(?eut in the United 
Kingdom, must be charged under the first case 
of sched. D of Ihe Act of 1842 — that is, on the 
full amountf of the balance of the profits or 
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gains upon an average of three years, if the 
tr^e is carried on either wholly or partly 
within Great Britain or Ireland ; and is charge- 
able under the fifth case — that is, on the full 
amount of the actual sums annually received in 
Great Britain, if the trade is exclusively carried on 
in any of her majesty’s dominions, or elsewhere 
out of the United Kingdom. San Paulo 
{Brazilian') By, v. Carter, 65 L. J., Q. B. 161 ; 
[1896] A. 0. 31 ; 73 L. T. 638 ; W. R. 336 j 
60 J. B. 84, 462-~H. L. (E.) 

The appellants were an English company with 
a registered office in London, at which the 
directors met to manage and work a railway, 
through a superintendent in Brazil appointed by 
them, and a staff of servants in that country 
under his immediate supervision. The recei pts 
of the company from which the profits were 
derived were earned and paid in Brazil. But the 
directors were vested with the sole right to 
manage and control every department of the 
railway : — Held, that the appellants ivere charge- 
able under the first case, and not under the fifth. 
ColqxChoun v. Brooks (59 L, J., Q. B. 53) 
distinguished, Ib. ^ 

An insurance*company having its head office 
in England had branch offices in England and in 
some foreign countries, the business of which 
was conducted by managers appointed by and 
acting under the board of dirtctors at the head 
office. The company sought to have exempted 
from assessment to income tax (a) a sum of 
6,502^., being dividends upon various foreign 
securities, representing part of the profits made 
abroad, which, instead of being specifically 
remitted to this country, were reinvested in 
American securities for the purpose of forming a 
reserve fund for the business of the company 
there, as required by the law of the United 
States ; (h) a sum of 12,84 Ih, as being profits 
made at some of the foreign branches, which 
profits were not specifically brought or remitted 
to this country, but were retained abroad to 
effect reserves. The company contended, as to 
both sums, that, as no part of the same had 
been actually remitted to or received in this 
country, they were not liable to assessment : — 
Held, that both sums «were part of the profits 
and gains of the business, and were liable to 
assessment as such. Korwiok XInhm Fire In- 
^suranoe Co, v. Magee, 73 L. T. 733 ; 44 W. B. 
384. 

Person Abroad Exercising Trade in United 
Kingdom — Agent ‘ ‘ having the Receipt of Profits 
or Gains ” — Assessment of Agent in Name of 
Principal Resident Abroad.] — A foreign mer- 
chant employed agents in this country to 
-canvass for orders on which the agents received 
a commission ; the orders were transmitted 
abroad for the principal to exercise his discre- 
tion as to their execution, and the goods were 
sold as lying in the foreign warehouse, the 
•customer paying the cost of packing and carriage, 
and taldng the risk on himself ; the amounts 
due were usually forwarded direct by the 
customer to th^ foreign merchant, but in some 
cases were received by the a^ats : — Held (Lord 
Morris dissenti#g)|i, that tl;^ foreign merchant 
did not exefc^^e a trade in this country within 
ihe meai%ing of sch^d. I) of the Income Tax 
Act, 1853, and was not chargeable \^ith income 
tax ; as, though he traded with, he di^ not 
trade within, the United Kingdom. Grainger v. 
Gough, 65 L. J., Q. B. 410 ; [ISSm] A. C. 325 ; 


f4 L. T. 435 ; 44 W. E. ,561 ; 60 J. P. 692— 
H. L. (E ) ^ 

Semble, that in s. 41 of the Income Tax Act, 
1842, by which persons resident abroad “ shall 
be chargeable m the name ... of any factor, 
agent, or receiver having the receifiu of any 
profits or gains,” the words aft<jr the word 
“receiver” apply, not only to that word, but 
also to the words “ factor ” and “ agent.” Ib. 

Company Residing in England — Trading 
Abroad — Profits.] — A company registered in 
England, under the Companies Ac^S, 1862 and 
1867, carried on the business of sulphur miners, 
manufacturers or merchants, in Italy, It had 
directors and shareholdeT’s both in England and 
abroad. The company, so far as its affairs in the 
United Kingdom were concerned, was managed 
by a board of directors holding meetings at the 
London registered office of the company. Ail 
the operations connected with the manufacture 
and sale of sulphur were under the practical 
management of members of the board resident 
in Italy, and were exclusively carried on in that 
country, where the profits were earned, but the 
Italian members were in constant correspondence 
'With their co-directors resident in France and 
England, who met at the office aforesaid. All 
the original books of the company and its moneys 
were kept in Italy, but transcripts of the books 
and the dividends required for the English share- 
holders were sent to London. These dividends 
were the only part of the profits remitted to this 
country : — Held, that the company was residing 
within the United Kingdom within 16 & 17 Vict, 
c. 34, s. 2, sched. L, and liable to pay incQme tax 
upon the whole of its profits, and not merely on 
such portion as was remitted to England for 
distribution among the English shareholders. 

I Cesena SuJj^Mir Co. v. JS'ickolson, 45 L. J., Ex. 
821 ; 1 Ex. D. 428 : 35 L. T. 275 ; 25 W. R. 71. 

A company, established and incorporated by 
act of parliament in England, but carrying on 
its business entirely abroad, is to be assessed to 
income tax upon the whole of the annual profits 
of its business, whether such profits are or not 
remitted to this country, or are or not distributed 
as dividends amongst its shareholders resident in 
England or abroad, or are applied to some other 
legitimate purposes of the company abroad, 
Iwgieriul Continental Gas Assjoiation v. MielwU 
son, 37 L. T. 717. 

k A company was registered m England under 
the Companies Acts, 1862 ahd 1867. It had a 
registered address, directors and shareholders in 
England, hut the whole of its property and the 
majority of shareholders were in India. The 
business of the company was the purchase, 
manufacture, and sale of jute. The materials 
were bought, wrought, and sold, the books kept, 
and the gains and profits of the company ex- 
clusively made in India under th^ management 
of a resident director appointed by and subject 
to the control of a board of directors in England, 
Such proportion only of the profits as became 
payable to the English shareholders was, from 
Ume to time, remitted to the directors iix Eng- 
land, who thereupon called meetings of those 
shareholders at the place registered as the 
address of the company, but which was, in fact, 
a private office lent for the purpose by one of 
the directors. At these meetings a dividend 
was declared that was distributed amongst the 
shareholders living in England : — Held, that the 
company was “ residing within the United 
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Kingdom,” and therefore, under the provisiorr. 
of the 5 & 6 Viet, a H5, s. 1, 5 & 6 Vict. c. 80, 
s. 2, and 16 & 17 Viet. c. 34, s, 2. liable to make a 
return of the whole annual profits of its business, 
and chargeable to the income tax thereon, and 
not merely in respect of such part of the profits 
as was ren\itted to England. Calcutta Jiite 
Mills Co. V. Nlohohmi^ 45 L J., Ex. 821 ; 1 
Ex. D. 428 ; 35 L. T. 276 ; 25 W. R. 71. 

A corporation is not a jjartnership, nor are the 
shareholders in a joint-stock company partners ; 
and a company cannot be divided into two 
portions, thf|, English and the foreign, and income 
tax be assessed only upon the profits accruing or 
belonging to the shareholders residing in Eng- 
land. Ih. ^ 

The Imperial Ottoman Bank was a corporation 
created by Turkish law. Its seat was fixed, by 
the concession and the statutes which constituted 
it, at Constantinople, with power to establish 
branches and agencies at other places. It was 
the state bank of Turkey, where it was a bank 
of issu^", and was charged with the collection of 
the revenue, and with certain operations relating 
to the currency, and with the payment of interest 
on the public debt, and received from the state a ' 
subsidy on account of the i)ublic business trans- 
acted by it. On its creation it took over and 
continued to carry on the business of an English 
bank in London ; and since its creation in 1863, 
the annual meetings of shareholders had always 
been held, and dividends declared, in Loudon, 
though by its statutes the annual meetings might 
be held at any place which the committee of 
management might fix : — Held, that the bank 
was not liable to be assessed to income tax in 
respect* of its whole profits as a “ person residing 
within the United Kingdom ” under 16 & 17 Vict. 
c. 34, first clause of sched. D to s. 2, but w^as 
liable only in respect of the profits arising from 
its business carried on in England under clause 2 
of the schedule, AU.-Gen. v. A lexander^ 44 L. J., 
Ex. 3 ; L. R. 10 Ex. 20 ; 31 L. T. 694 ; 23 W. R. 
253. 

When Trade Exercised within tTnited King- 
dom.] — A firm of merchants, resident and carry- 
ing on their principal business at Hew York, had 
a partner resident in England, for the purpose of 
buying goods here and shipping them for New 
York, where a profit was realised and received 
on the resale of them at an advanced price. 
None of the profits of the partnership were< 
received in England, and no money was received 
in England except in remittances to the resident 
partner from ^the house in New ^Tork ; — Held, 
that the resident partner was not bound to 
return to the commissioners of the income tax 
the amount of profits realised by the firm in 
America by the resale of the goods purchased 
here ; and that the firm, being resident abroad, 
and not exeraiaing their trade within the United 
Kingdom, could not be liable to be taxed on those 
profits. Sully v. AU.-Geu., 5 H. & N. 711 ; 29 
. L. J., Ex. 464 ; 6 Jur. (N.S.) 1018 ; 2 L. T. 439 : 
8 W. R. 472-Ex. Ch. . 

The head office of a joint-stock banking con^ 
pany, registered under the Joint Stock Com- 
panies Acts, was situate in London, where the 
directors managed the general business of the 
company, and where the dividends were paid. 
The details of the business of the branches estab- 
lished abroad were conducted abroad by the 
managers of the several branches, but general 
directions and instructions for management were 


issued from the head office. The bank paid cer“ 
tarn sums to a foreign corporation, which Lad 
obtained from a foreiga government the right to 
issue bank notes within the territory of that 
government, to acquire the concession, and 
claimed to deduct from their assessable profits a 
sum set apart as a sinking fund to meet the ex- 
penditure. The amount of cash actually remitted 
to England was reduced by the deduction of the 
whole sum paid abroad for the concession : — 
Held, that as the business carried on by the bank 
was only one business, which w^as carried on in 
England, and not two distinct businesses, the 
profits were to be arrived at by bringing into 
account the profits on the transactions abroad 
and in England, setting the expenses abroad and 
in England against those profits, and determining 
in England the difference between the two ; and 
the bank was not therefore entitled to the 
deduction claimed. London Bank of Mexico v. 
Ayithorpe, 60 L. J., Q. B. 653 ; [1891] 2 Q. B. 
378 ; 65 L. T. 601 ; 39 W. R. 664 ; 66 J. P. 86 
— G. A. 

T. Sc Co. were a firm of wine merchants, 
residing and carrying on business at Bordeaux, 
‘and T., the senior partner of ‘iiie^firm, usually 
spent about four months at different tispes in 
every year in England, seeing, and taking orders 
for wine from retaiJ wine merchants and other 
customers, and living during that time chiefly in 
London, and when there always at an hotel, and 
having no other English residence. The appel- 
lants employed a firm of London wine merchants 
as their agents, in whose offices a room, the rent 
of which was paid by the appellants, was pro- 
vided for their use, and there they had their own 
clerk, whose salary was paid by them, and their 
name was painted up on the premises. The wines 
ordered were shipped by the appellants from 
Bordeaux, whence also bills of lading and invoices 
were forwarded by them, sometimes to the pur- 
chasers direct and sometimes to the agents, who 
collected all the accounts, received payment for 
all the wines ordered, and transacted all the 
necessary business not transacted by T. in Eng- 
land. For this the agents were paid, not by 
salary, but by receiving a commission on all 
wines sold in England by the appellants or 
ordered through T., such commission covering 
all expenses attaching to the appellants’ business 
in England, and including a guarantee of all 
debts for the appellants’ wines sold in England ; 
and they, the agents, had been charged and ha^ 
paid income tax on the profits made by them by 
this agency : — Held, that the appellants, though 
non-resident in this country, “ exercised a trade ” 
within the meaning of the 2nd clause of sched. 
D to s. 2 of 16 & 17 Vict. c. 34, and were rightly 
chargeable to income tax on the annual profits 
and gains derived by them therefrom, notwith- 
standing that the agents had been charged and 
paid income tax on their profits ; and further, 
that s. 41 of 6 & 6 Vict. c. 36, was passed in aid 
and not in derogation of the rights of the crown 
in collecting the revenue, and not in any way 
to alter the incidence of taxation. Tischler v. 
Aptliorpe, 62 L. T. 814 ; 33 W. R. 648 ; 49 J. P. 
372. 

The appellants, infirm of^ijse merchants at 
Rheims, employed a London firm ^bbtain orders 
for their wine in England. The wine vitas adver- 
tised in England, and th^ London firm issued 
circulars from time to time with the authority of 
the appellants detailing the price and terms of 
sale. The n^e of the appellants’ firm was put 
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up at tiie business premises of the London firm, 
and was published in the London Directory with 
that address. The appellants had no wine in 
England, and all orders were forwarded to 
Eheims, and the wine, invoiced in the appellants’ 
name, was packed and sent direct from thence 
to the customer at his expense and risk. Pay- 
ments were either made direct to the appellants 
or to the London firm, who remitted the amount 
to the appellants without carrying it to any 
current account. Any bill drawn for payment 
of wine was sent to the London firm to obtain 
the acceptance and to hold for the appellants. 
Formal receipts were sent by the appellants to 
purchasers for all payments, whether made direct 
or through the London firm. The London firm 
were paid by a commission on all wioe sold, and 
the appellants alone were interested in the gam 
or loss on the sales : — Held, that the appellants 
exercised a trade within the United Kingdom 
within sched. D of 16 k 17 Yict. c. 34, and wele 
assessable to the income tax in respect of the 
profits arising therefrom. WerJe v. 

57 L. J., Q. B. 323 ; 20 Q. B. D. 753 ; 5^ L. T. 
7o6 ; 36 W. B. 613 ; 62 J. P. 644->0. A. 

A foreign §rm of wine merchants, whose chiefn 
office IS in Franck, and none of whom are resident 
in Erfgiand, but who have established a resident 
agent in London through whom wine is sold to, 
and money in payment for it received from, 
English customers, are assessable to the income 
tax under sched. D in respect of the annual | 
profits or gains arising from a trade exercised 
within the United Kingdom. Pominery v. A))- 
thorite, 66 L. J., Q. B. 166 ; 66 L. T. 24 ; 35 W. E. ' 
307. 

The appellants, a foreign company, domiciled 
in Copenhagen, had three marine cables in con- 
nection with Aberdeen and Newcastle, com- 
municating with the telegraph hnes of the 
post-office in the United Kingdom. They had 
also work-rooms with clerks in London, New- 
castle, and Aberdeen. Messages from this 
country were forwarded over the lines of the 
post-office and the cables of the appellants to 
Denmark, and thence by their wires and the 
wires of foreign governments to Eussia, China, 
Japan, and India. The total charges paid for 
transmitting such messages were collected by 
the post-office, and after deducting their dues, 
the balance handed to the appellants, who 
retained the amount due to them for the trans- 
^ssion of messages over their cables and lines, 
and paid the residue to the various governments ' 
and companies respectively entitled to it. No 
profits were made by the appellants from the 
transmission of messages over the land lines in 
the United Kingdom ; — Held, that the appeJlants 
must he taken to exercise a trade in the United 
Kingdom under 16 & 17 Viet, o, 34, s, 2, sched. 
D, and that they were chargeable to income tax 
on the balance of profits or gams from the 
receipts in this country from the transmission of 
messages. EriGhsen v. Last., 61 L. J,, Q, B. 86 ; 
8 Q. B. D. 414 ; 46 L. T. 703 ; 30 W. B. 301 ; 46 
J. P. 357— C. A. 

“Annual Pj;ofits and Gains” — Insurance 
Company— Bonuses.] — A lif insurance company 
issued partii^atiag policjilC” according to the 
terms of wmen any surplus which existed at the 
end of (Jlich quinqu^nial period in the hands of 
the company, after payment of poScies fading 
due during such period, and provision f^r out- 
standing liabilities, was dealt with as follows i 


two -thirds of the surplus w^ent to the policy- 
Jloldeis, who received payment thereof* either by 
way of bonus or abatement of premiums ; the 
remaining third of the surplus went to the 
company, who bore the whole expenses of the 
business, the portion remaining after payment of 
expenses constituting the only pro^ available 
for division : — Held, that the two-thirds returned 
to the policy-holders were “annual profits or 
gains ” and assessable to income tax. Latt v, 
London Assurance Corporation., 66 L. J., Q. B. 
92 ; 10 App. Gas. 438 ; 63 L. T. 634 j 34 VL E. 
233 ; 50 J. P. 116~H. L. (E.) ^ 

The appellant company carried on "the business 
of a mutual hfe insurance company. There 
were no shares or sharehqjders, and the members 
of the company were the policy-holders. The 
premiums paid by them were calculated at a rate 
which left a surplus after providing for the 
yearly expenditure, and this surplus was either 
returned to the assured as bonuses in addition to 
the sums insured, or was applied in reduction of 
premiums, or was carried over to the credit of 
the membei-s of the company : — Held, that this 
surplus did not constitute profits or gams liable 
to be assessed to income tax. Neio Yorli Life 
Insurance Co. v. Styles., 69 L J., Q. B. 291 ; 14 
App. Gas. 381 ; 61 L. T. 201— H. L. (E.) 

Grant by Curates’iAugmentationFimd.] — 

The council of the curates’ augmentation fund 
made a grant of 60Z. to a curate m recognition of 
faithful service for more than fifteen years. The 
grant was renewable at the discretion of the 
council, and such renewal was upon the condi- 
tion that the curate obtained donations to the 
fund to half the amount of the grant Held, 
that the curate was not assessable to the income 
tax in respect of the sum granted, under the 
Income Tax Act, 1863, sched. D. Tamer v. 
Ouxson, 58 L. J., Q. B. 131 ; 22 Q. B. D. 160 ; 60 
L, T. 332 ; 37 W. B. 254 ; 53 J. P. 148. 

Sale of Mines — Payment by Instalments.] 

—On a sale of a moiety of mines for a fixed sum 
payable by half-yearl}^ instalments : — ^Eeld, that 
the instalments were not chargeable with income 
tax under the words “ annuities or other annual 
profits and gains,” in sched. D of 16 & 17 Viet, 
c. 34, or under the words “annual payments, 
payable as a personal debt or obligation by 
virtue of any contract,” in 6 & 6 Viot. c. 36, 
s. 102, such instalments being the payments of a 
' debt, and not being profits a^d gains, and there- 
fore not within the purview of the acts. Foley 
V. Fletcli&i', 3 H. & N. 769 ; 28 J., Ex. lOU ; 

5 Jur. (iT.S.)'^42 ; 7 W. E. 141. 

By deed, A., in consideration of 1,380L, to be 
paid by instahnents, granted and sold to B. a 
mine of coal for a term of fifty years, and he 
covenanted with A, to pay him 150L on the 
execution of the deed, and 160Z. per year after 
that time, whether a quantity of coal equal to 
that amount, at and after the rate of lOOZ. per 
Lancashire acre, should be got out of the mine 
in the same year or not ; and when in any year 
so many coals should be got out of the mine as 
'Would, at the rate of lOOL for every Lancashire 
acre of coal, amount to more than 160Z. per year, 
then that he would pay for every Lancashire 
acre of coals lOOZ,, and so on in proportion for 
every greater or less quantity than an acre, until 
1,380L should be paid (it being the intent of the 
parties that A. should not, until that sum was 
paid, receive less than 160^. per year), the same 
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yearly rents to be paid half-yearly, on the 24th 
of June a^d the 24tb of December in each yeai^ 
D.j who had never worked the mine, claimed to 
deduct from a half-yearly instalment a sum paid 
by him for income tax : — Held, that the instal- 
ment of^lSOZ. per year was not rent within 
5 & 6 YicSr-c. 36, s. 60 ; and that, assuming it to 
be an annuar payment within s. 102, A., and not 
B., was liable to be assessed to the income tax. 
Taylor v. Smns.^ 1 H. & N. 101 ; 25 L. J., Ex. 

26i 

Diminution of Profits from “Specific 

Cause.”] — J- partnership, after working certain 
coal mines for more than five years, was, on the 
21st of December, lS7o incorporated as a limited 
company, and sohl to the company the assets, 
subject to the liabilities, of the partnership. The 
partners became holders of all the shares in the 
limited company according to their interests. 
Aiter the 3rd of August, 1876, changes took 
place in the shareholders. The company, being 
assessed- by the income tax commissioners to 
the income tax under 5 & 6 Viet. c. 35, sched. 
D, for the year ending the 5th of April, 1877, on 
an average of the five preceding years, appealed, 
and contended that they were only liable to pay 
on a computation for one year on the average of 
the profits from the 21st of December, 1875, the 
date of the incorporation. The commissioners 
stated a case in which they found that “ the 
profits and gains of the appellants’ business had 
fallen short since the 21st of December, 1875, 
from the following specific causes, viz. the 
extraordinary depression in the iron and coal 
trades, whereby the appellants were unable to 
sell either so large a quantity of their coals as 
they had formerly been enabled to do, or to 
obtain anything like so good a price for such 
coals.” Figures showing that the annual profits 
had fallen short by one-half were set out : — 
Held, that sched. A, r. Ho. IV. c. 6, which 
prescribes that if it shall appear that the 
account required by the rules “ cannot be made 
out by reason of the possession or interest of the 
party to he charged thereon having commenced 
within the time for which the account is directed 
to be made out, the profits of one year shall be 
estimated in proportion to the profits received 
within the time elapsed since the commencement 
of such possession of interest,” did not apply — 
That the business was a “trade . . . adventui-eor 
concern,” within sched. D, r. 1, of the rules 
for ascertaining the duties to be charged in 
respect thereof, and^'was not within the teiuns of 
the proviso “s(^ up and commenced” within the 
period of three years — That the co^ipany was a 
new association carrying on an old concern ; and 
had “succeeded” to it within c. 4 of the 
third set of rules of sched. D, but that, since 
such succession, the profits hacl fallen short from 
a “ specific cause ” within the exception in that 
clause — And ^bat the rule of the sixth case in 
sched. D applied, and under it the computa- 
tion should he made “ on the amount of the full 
^ value of the profits and gains received annually,” 
i.e. for the current year, Ryhope Coal Co. v. 
Foyer, 7 Q. B. D. 485 ; 46 L. T. 404 ; 30 W. B.« 
87 . 

Interest Arising firom Investments made for 
Purposes of Business.] —The interest arising 
from investments made by a life insurance com- 
pany for the purposes of their business, income 
tax on which had been deducted at its source, 


exceeded the amount of the profits of the com- 
pany for the year of assessmAit. The company 
had also during the year received interest on in- 
vestments from which there had been no deduc- 
tion for income tax : — Held, that the company 
were liable to assessment to income tax in re- 
spect of such last-mentioned interest. Clerical., 
Medical, and General Life Amcrunce Society 
V. Carter, 58 L. J., Q. B. 224 ; 22 Q. B. D. 444 ; 
37 W. E. 346 ; 53 J. P. 276— C. A. Affirming 
59 L. T. 827. 

Interest Secured on Eates.] — Certain muni- 
cipal buildings which are charged with income 
tax, sched. A, upon their annual value were 
erected with moneys borrowed on the security 
of the public rates, and the interest payable on 
the loans w^as raised out of the rates : — Held, 
that the interest was chargeable with income 
tax, sched. D, under the concluding provision 
of%. 102 of 5 & 6 Viet, c. 35. Aberdeen Conmis- 
siuners v. Russell, 54 J. P. 825. 

Interest on Loans — Building Society.] — 

Interesc paid to a building society under cover 
of weekly or monthly instalments for loans to 
borrowing members of the society j'Und secured 
by way of mortgage on the property of^uch 
borrowing members, is chargeable in the hands 
of the building society to income tax under 
sched. D of the Income Tax Act, 1853, ss. 2 
and 3. Leeds Permanent Benefit Building Society 
V. Mallandaine, 66 L. J , Q. B. 813 ; [1897] 2 
Q. B. 402 ; 77 L. T. 122 ; 61 J. P. 675— C. A. 
Affirming 45 W. K. 601. 

County Council.] — The London County 

Council, under statutory powers, borrowed large 
sums of money and created stock on which they 
paid interest to the stockholders, income tax 
being deducted by the Bank of England on 
behalf of the inland revenue. The council, also- 
under statutory powers, made loans to certain 
public bodies from whom interest was received 
without deduction of income tax. The surveyor 
of taxes assessed the council under sched. D 
on such last -mentioned interest. On appeal to 
the commissioners, and subsequently to the divi- 
sional court, hut not when before the surveyor,, 
the council contended that if they were so 
liable they were entitled to certain deductions- 
in respect of income tax paid by them in other 
transactions : — Held, that the council had been 
properly assessed, and that they were liable tocr 
pay income tax on the sums of interest which 
they received without deduction of income tax ; 
that this was the only question before the sur- 
veyor, and therefore the only question the 
court had jurisdiction to deal with. London 
County Council v. Grove, 46 W. E. 279 ; 61 J. P. 
52~~d A. 

Fines on Eenewals of Leases — “Applied as 
Productive Capital” — Temporary Deposit in 
Bank.] — A. temporary deposit in a bank of fines 
on renewals of leases, on the interest of which 
income tax is paid, is not an application of such 
fines “ as productive capital on which a profit 
has arisen otherwise chargeabht” within the 
proviso of head 6,^’. ii , sched. A, of s. 60 of 
the Income Tax Ac^l842. ^Lo^^nt.^. London^ 
64 L. J., Q. B. 106 ; [1895] 1 Q. t. 170 ; 16 E. 
49 ; 71 L. T.J60 ; 43 W, ; 69 J. f. 390. 

Annuity Eeceived in England.] — The Bengal 
civil service annuity fund was composed of 
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moneys subscribed by the civil servants of the 
Ea&t India Company, and of moneys contributed 
by the company, and was invested in India, and 
managed there by a committee. By an arrange- 
ment with the East India Company, the annui- 
tants had the option either of receiving their 
annuities in India from the managers, or of being 
paid at the East India House m London, the 
company in the latter case being provided out of 
the fund with moneys for the purpose of making 
the payments. A retired civil servant, residing 
in France, having elected to be paid his annuity 
in London, received a certificate from the 
managers in India that he was qualified as an 
annuitant, and that he was “ entitled to demand 
and receive from the East India Company in 
London the annuity, by quarterly instalments.” 
The certificate was fiied at the East India House, 
and the annuitant was paid there by a cheque or 
warrant for each instalment, directed to the 
cashiers of the Bank of England, and signed bj’ 
the company ; — Held, that the annuitant was 
not liable, under 5 & 6 Viet. c. 35, to pay income 
tax in respect of his annuity. Udny v* 
l7idia Co., 13 0. B. 733 ; 22 L. J., C. P. 260 ; 17 
Jur. 107. ^ 

Biv^ends Intrusted to Agents for Payment.] 

— A foreign company carrying on business 
and earning profits abroad, had an agency in 
London which conducted a branch and earned 
profits. The dividends of the company were pay- 
able at the option of the shareholders abroad or 
by the London agency. In a particular year the 
London agency earned an amount of profits 
which enabled them to pay all the dividends 
demanded of them in that year without requiring 
or obtaining any remittance from the company 
abroad. The London agency were assessed to 
income tax under sched. I) on the profits 
earned in the United Kingdom on an average of 
the three preceding years, the amount on which 
they were so assessed being less than the amount 
actually earned by them in that year. They 
further made a return, under 16 & 17 Vict. c. 34, 
s. 10, that no interest, dividends or other annual 
payments payable out of or in respect of the 
stock, funds or shares of the company had been 
intrusted to them for pajunent in the United 
Kingdom, and appealed against an assessment of 
the commissioners w'hereby they were assessed in 
respect of the dividends paid by them : — Held, 
t^iat the London agency were intrusted with the 
payment of dividends in the United Kingdom, 
within the meaning of 16 & 17 Vict. c. 34, s. 10, 
and that they were liable to be assessed on the 
full amount of the dividends they so paid in the 
year, but that since the dividends were payable 
out of the general earnings of the company, con- 
sisting of profits made partly in the United 
Kingdom and partly elsewhere, and the London 
agency had already been assessed to income tax 
on the former under sched. U, they ought not 
to be further assessed under 16 & 17 Vict. c. 84, 
s. 10, and pay income tax in respect of that por- 
tion of the dividends which represented profits 
arising out of the United Kingdom. OMhertson 
V. Ferguson, 7 B. D. 662 ; 46 L, T. 10 — C. A. 

ASS^MBNT. 

Two Bllsiiiesses— Jet-ofE.] — A seed-merchant 
taking a farm and working it in Connection 
with his seed business, cannot claim any £^ow- 
ance from the assessment on his pj;ofits as seed- 


merchant in respect of losses on his farm, 
V. Watt, 50 J. P. 683. > 

“Income ” — What is.] — The tax imposed bj 
s. 4 of New Brunsvsfick Act, 31 Vict. c. 36, upon 
“income” is leviable in respect of the^ balance 
of gam over loss made in the fiscaKyear, and! 
where no such balance of gam has’ been made 
there is no income or fund which is capable of 
being assessed. There is nothing in the said 
section or in the context which should induce a 
construction of the word “income,” when ap- 
plied to the income of a commercial hpsiness for 
a year, otherwise than its natural and 'isomm only- 
accepted sense, as the balance of gam over loss. 
Lawless v. Sullivan, 50 K J., P. G. 33 ; 6 App, 
Gas. 373 ; 44 L. T. 897 ; 29 W. K. 917--P. G. 

Deductions— Payment on Capital Account.] — 

Where a trading company in purchasing the 
business of another company agrees to take 
into its service the manager of the purchased 
company at a fixed salary, or if they dismiss 
him to pay him a stipulated sum, and the pur- 
chasing company take the manager into their 
^service, but shortly afterwards dismiss him and 
pay the agreed sum, the money so paid is 
capital and not income, and forms part of the 
purchase money of the business acquired, and 
cannot therefore he deducted from the gross 
income of the year in which it is paid in cal- 
culating the amount assessable to income tax. 
Royal Iiuuvance Co. v. Watson, 66 L. J., Q. B. 1 ; 

^ A. G. 1 ; 76 L. T. 334 ; 61 J. P. 404— 

:e.) 

Expenditure for the Purposes of a Trade.] 

— By the first of the rules applicable to the two- 
first cases of sched. D. in s. 100 of the Income 
Tax Act, 1842, it is provided that, in estimating 
the balance of the profits or gains of a trade, 
which under those two cases are liable to income 
tax, no deduction shall be allowed for any 
disbursement or expenses, “not being money 
wholly and exclusively laid out or expended for 
the purposes of such trade ” ‘ — Held, that a 
disbursement not made wholly and exclusively 
for the purpose of earning a profit in a trade 
cannot be deducted under this rule. Watson v. 
Royal Insurance Co,, 65 L. J., Q. B. 132 ; [1896] 

1 Q. B. 41 ; 73 L. T. 624 ; 44 W. K 89 j 59 J. P, 
822 — C. A. Affirmed on other grounds, supra. 

• “Cost-book” Mines — Capital Expen- 

diture — Cost of Sinking New Shaft.] — Gom- 
missioners of inland revenue haj^ing decided 
that in the cl,se of cost-hook mines, and under 
the Stannaries Acts, there was no such thing as 
capital, and that there could be no profit in 
working such a mine until every expenditure 
had be"en met, and that therefore the cost of 
sinking a new shaft was not. capital expenditure, 
but working expenditure, and coulci be deducted 
in assessing the annual profits for income tax 
purposes : — Held, that the commissioners 'were 
wrong in their finding that in such mines there 
could be no capital ; that in this respect there 
v:»as no difference between a cost-book mine and 
any other mine, and that the question whether 
the cost of sinking the shaft was capital expen- 
diture or working expenditure, or partly the 
one and partly the other, was a question of fact 
to be decided on the circumstances of the case, 
Morant v. Wheal Q-renville Mining Co., 71 L. T. 
758. 
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Prospective Losses.] — In making a return 

of its profits for assessment to income tax undel 
sched. D of the 5 & 6 Vict. c. 35, a fire insurance 
oompany is not permitted by the act to credit 
itself with, or to claim a deduction for, a portion, 
calculated by the company at 33 per cent., or 
onc-thirdT^f the amount of premiums received 
•during the given, year, as the unearned or unex- 
hausted portion of such premiums, although in 
respect of such portion the company remains 
liable to losses which may occur in the ensuing 
year. The fair and proper mode of ascertaining 
the amounji of net profits for the purposes of the 
act (it being impossible to ascertain it with such 
strictly mathematical accuracy as to do perfect 
and absolute justice) Is to take on the one side 
the whole receipts and on the other the whole 
expenditure and disbursements for the given 
year, the balance remaining being, for the time 
at least, net profits on which the tax should be 
assessed. This being done year by year, there is 
an absolute balancing of accounts ; and if any 
w^rong-^'s done by losses afterwards occurring in 
respect 'Of premiums on which, as profits, income 
tax has been assessed and paid, that will be 
taken into consideration in the ensuing year. 
Imperial Fire Insurance Co. v. Wilson^ 35 L. T. 
271. 

Bad Debts.] — A firm of brewers carried 

on the business of bankers and money-lenders as 
an adjunct to their business of brewing, and for 
the exclusive aocommodatzon and convenience 
of the customers of their brewery ; — Held, that 
they were entitled to deduct from their taxable 
profits, for the purposes of income tax, losses 
sustained in the branch of their brewing business 
relating to loans and advances. Reid's Breioevy 
Co, Y. Male, 60 L. J., Q. B. 340; [18911 2 
'Q. B. 1 ; 64 L. T. 294 ; 39 W. B. 469 ; 55 P. 
216. 

Travelling Expenses.] — Travelling ex- 
penses incurred by a director of a company* in 
going from his residence to the company’s offices 
are not such “ expenses of travelling ” as can be 
deducted for the purpose of the income tax. 
Revell V. EhooTthy, 65 J. P. 392. 

Supply of Gas by Corporation — Private 

Trade.] — The corporation of Haverfordwest 
were empowered under a local act, after hghting 
their town, to supply private customers with 
gas. Erom such supply profits were earned, in*^ 
respect of which the corporation were assessed to 
income tax :- 7 rHeld, that, inasmuch as the cor- 
poration did not carry on a trade lo far as their 
•duty of lighting the public streets was concerned, 
•expenses so incurred were not moneys wholly and 
•exclusively laid out or expended for the purposes 
of a trade within the meaning of sched. I), r. 1, of 
5 & 6 Vict. c^ 36, s. 100, so as to entitle the cor- 
poration to deduct such expenses from the above- 
mentioned profits. Dillon v. Manerfordwest 
Corporation, 60 L. J., Q. B. 477 ; [1891] 1 Q. B. 
^76 ; 64 L. T. 202 ; 39 W. B. 478 ; 55 J. P. 392. 

Tolls — Coats of Earning.] — The profits cf 

he corporation of London derived from renewal 
fines, markets and metagea are subject to income 
tax ; and deductions in respect of expenditure 
for the maintenance of the corporation establish- 
ment cannot be made. The proper principle of 
deduction in such cases is to take each item of 
profit separately, and deduct therefrom the cost 


of earning that item, Att-Gen. v, Scott, 28 
L. T. 302 ; 21 W. B. 265. 

Money Borrowed upon Debentures — 

Costs of Issue.] — A company whose business is 
the borrowing of money on debentures and its 
investment at higher rates of interest, cannot 
deduct from its annual profits the costs of issu- 
ing such debentures as being expenses within 
sched. D of the Income Tax Act, 1853. Tca?as 
Land and Mortifage Co. v. Moltham, 63 L. J., 
Q. B. 496 ; 10 E.' 398 ; 1 Manson, 429. 

An English company carrying on their busi- 
ness in Alexandria where their gains and profits 
were earned were held to be properly assessed to 
the income tax in respect of the whole of the 
profits of the concern, without any deduction on 
account of the interest on the debenture bonds 
of the company paid to the holders of such 
bonds in Alexandria ; there being nothing in 
s^. 102 and 159 of the Income Tax Act (5 & 6 
Vict. c. 35), to limit r. 4 in s. 100, which states 
that “ no deduction shall be made on account of 
any annual interest or any annuity or other 
annual payment payable out of such profits or 
gams,” Alexandria Water Co. Y.rMusgrave, 52 
L. J., Q. B. 349 ; 11 Q. B. D. l7? ; 49 L. T. 287 ; 
32 W. K. 146—0. A. 

Loans — Interest Paid.] — A trading 

company is properly assessed to income tax 
in respect of the whole of the profits of the 
concern, without any deduction on account of 
interest paid on short loans borrowed by the 
company to enable it to buy goods at cost 
instead of credit prices. Anglo- Continental 
Guano Works v. Rdl, 10 B, 161 ; 70 L. T. 670 ; 
68 J. P. 383. 

Bent— Premium for Lease.] — In order to 

ascertain what are the profits and gains of a trade 
for the purposes of sched. D of the 6 & 6 Vict. 
c. 35, the annual expenditure — one element of 
which is the lent — should be deducted from the 
gross profits and gains. Where a lessee pays a 
ground-rent of 25UZ. per annum, having already 
paid 34,000^. as a premium for a lease of twenty- 
two years, he has no right to deduct one twenty- 
second part of the premium in each year, although 
the lease sinks in value as every year is cut of£ 
from it. The right principle is to deduct nothing 
in the way of outlays of money in the shape of 
expenditure of capital for the future benefit pf 
the estate, but only what may be called current 
expenditure — that is, the average current repairs 
for a period of three years, or one year as the 
case may be. Gillatt v. Colguhoun, 88 W. B. 
25. 

Brewer — Exhausted Capital.] — ^The ap- 
pellants, a firm of brewers, in order to increase the 
sale of their beer and so to increase their profits, 
purchased the leases of public-houses, which 
they let to tenants, who covenanted to buy of 
them all the beer to be sold in such houses. The 
appellants, besides covenanting to pay fixed 
rents for the terms of years reserved by the 
leases, were obhged, in some instances, to pay 
premiums for siS^ leases.„ They claimed in 
arriving, for the p^pose of*»th€Unpome tax, at 
the balance of profits and gains oi their trade, to 
be entitled each year to aUowance^n respect 
of a porti{?ja of the amount so paid by them as 
preufiums, on the ground that such allowance 
represented % portion of their capital exhausted 
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during the year in earning profits ; — Held, that 
the ^JppcUants were not entitled to any allow- 
ance in respect of the premiums. Watney v. 
^ImgruTe^ 49 L. J., Ex, 493 ; 5 Ex. D. 241 ; 42 
U T. 690 ; 28 W. K. 491 ; 44 J. P. 268. 

Bepairs to ‘‘Tied” Houses let to Tenants.] 

— The words “ premises occupieef for the purpose 
of such trade ” in the third rule applying to the 
first case under schedule D in s. 100 of the 
Income Tax Act, 1842, mean “premises occupied 
hj the person assessed for the purpose of his 
trade.” JBriohwood v. Reynolds^ 67 L. J., Q. B. 
26 ; [1898] 1 Q. B. 95 ; 77 L. T. 456 ; 46 W. R. 
130— 0. A. 

A brewery company, upon being assessed 
under schedule D in s. 2 of the Income Tax Act, 
1853, in respect of the profits of their trade, 
claimed to deduct from the amount of those 
profits a sum expended by them upon repairs to 
certain “tied” houses owned by them, and let 
io tenants upon the terms that the tenants 
should buy from the company all the ale, b^er, 
&c., sold by them upon their premises. It was 
found as a fact that the profits of the company 
were materiaily^n«»ea&ed by the maintenance of 
these “tied” houses ; — Held, that the company 
w’ere not entitled to the deduction claimed. 
Held, further, that the sum expended m repairs 
was expended principally for the purposes of the 
trade of the company’s tenants, and only partly 
for the purposes of the company’s own trade, 
and was not, therefore, “money wholly or ex- 
clusiyely laid out or expended for the purposes 
of ” the company’s trade within the meaning of 
the first rule of the rules applying both to the 
first and second cases under the above-named 
schedule, so as to entitle the company to the 
deduction claimed. Ih, 

Part of Bank Premises Used as Dwelling- 

house by Mianager.]— By 6 & 6 Viet. c. 35, 
s. 100, first rule, first case, the duties under 
schedule D in respect of any trade are to be 
charged on a sum not less than the full amount 
of the balance of the profits of the trade “ with- 
out other deduction than is hereinafter allowed ” ; 
and by the first rule applicable to the first and 
second cases in reference to such duties, no 
deduction shall be allowed for “ any disburse- 
ments or expenses whatever, not being money 
wholly and exclusively laid out or expended for 
the •purposes of such trade,” &c., “ nor for the 
rent or value of any dwelling-house, &;c., except 
such part thereof as may be used for the purposes 
of such trade or concern not exceeding the pro- 
portion of the said rent or value hereinafter 
mentioned.” The respondents, a banking com- 
pany, carried on their business in buildings 
which contained accommodation occupied as a 
dwelling-house ’by the manager or resident 
^gent : — Held, that the respondents were en- 
titled to deduct from their profits before re- 
turning them for assessment under schedule D 
the annual value of the whole bank premises, 
including the part occupied by the manager. 
Rmsell V. TotD7i and County Ranh., 58 L. J., P. 0. 
6 ; 13 App. Cas. 4l8 ; 59 L. T. 481 ; 53 J. P. 244 

-H.L.(Sc0 ^ J, , J 

Life Assurance — Sale of Annuities — 

Annuities Paid.] — A Iffe assurance sq^jiety as 
part of its business sold or granted annuities^n 
'Considei'ation of a lump sum or premium paid 
down in the case of an immediate auSiuity, and 


of m similar payment or of periodical premiums 
in the case of a deferred or contingent annuity. 
In making up the balance sheet showing the 
amount of its profits and gams for the purpose 
of assessment to income tax, under schedule H, 
the society deducted from its gross inccTne the 
sum paid in discharge of its annuityvcontracts. 
Upon the assessment for the year 1885-6 (and 
before the coming into operation of the Customs 
and Inland Eevenue Act, 1888, s, 24, sub-s. 3) : 
— Held, that the society was not liable to be 
assessed m respect of the amount paid by it for 
ailnuities. Alexandria Water Co. v. ^usrjrare 
(11 Q. B. D. 174) distinguished. Gresham Life 
Assu7'a7ire Society v. Styles, 62 L. J., Q. B. 41 ; 
[1892] A. C. 309 ; 67 L. T.^79 ; 41 W. E, 270 i 
56 J. P. 709 — H. L. (E.) See 51 & 52 Yict, c. 8, 

' s. 24. 

• life Insurance Premium — Foreign Life 

Insurance Company.] — No deduction from an 
tassessment to income tax is allowable in respect 
of premiums on policies of life insurance eifected 
with foreign insurance companies. The abate- 
ment provided for by 16 & 17 Yict, c. 34, s. 54, 
ai?d 16 & 17 Yict. c. 91, s. 1, is only applicable to 
policies effected with insurance companies in 
the United Kingdom, which arc properly subject 
to the jurisdiction of the English parliament. 
Colyuhoun v. Ileddon, 59 L. J., Q. B. 465 ; 25 
Q. B. U. 129 ; 62 L. T. 853 ; 38 W. R. 645— 
0. A. Affirming 64 J. P. 392. 

Annuity — Portion to be Applied in Pay- 
ment of Interest — Balance to form Sinking 
Fund.] — The appellants were incorporated for 
the purpose of carrying out an agreement with 
the government of the Nizam of Hyderabad for 
the construction of a railway. By the agreement 
the government agreed for a period of twenty 
years to pay to the appellants an annuity equal 
to five per cent, per annum on the issued capital 
of the company. The company we e to apply the 
annuity in payment of interest at ( ve per cent, 
per annum on the paid-up share capital, and in 
payment of debenture interest at four per cent., 
and the balance in providing a sinking fund for 
the redemption of the debenture capital. An 
assessment to income tax under 16 & 17 Yict. 
c. 34, schedule U, having been made upon the 
appellants in respect of the whole amount paid 
to them by the Nizam under the agreement, 
thgy claimed to have it reduced by the amount 
of the balance applied to the inking fund : — 
Held, that they were not entitled to such deduc- 
tion, and that* the assessment wts correct. 
Nizam's State Ry. v. Wyatt, 69 L. J., Q. B. 430 ; 
24 Q. B. D. 648 ; 62 L. T. 766. 

Abatement of £120-^Incomes under £400 — 
Free Occupation of House.] — The appellant was 
a bank agent, and was bound, as pfirt of his 
duty, to occupy the bank-house as custodier. 
He was liable to removal at any time, but was 
not entitled to vacate the house without leave 
of the directors, or to sub-let any part of the 
prei^^ises ; and in case he desired to occupy other 
premises no addition was to be made to his 
income in respect of any house-rent which he 
might have to pay. His income, exclusive of 
any estimate of the value of the part of the 
hank occupied as residence, was under 400/. ; 
but if the value of the house was added it was 
more than that sum ; — Held, that the appellant 
was entitled to the abatement of 120/. allowed 
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by strvfcute on incomes of less than 400Z.,Cin«l 
that the value of the house ivas not to be taken 
into account. Thimut v. Smithy 6' L. J., P. C. 
11 ; [1892] A. C. 150 ; 65 L. T. 327 ; 56 J. P. 
596-^H. L. (Sc.) 

tlie appellant is to be assessed upon 
must be‘ assessed under schedule E. The act 
refers to money payments made to the person 
who receives them, though if substantial things 
of money value were capable of being turned 
into money, they might for that purpose repre- 
sent money's worth, and be therefore taxable 
— bv tfe Lord Chancellor. Ib. 

The appellant’s occupation of the house was 
not “salary or wages, perquisites, or profits” 
under schedule The word “emolument” in 
schedule D means some more tangible benefit 
than a servant’s residence in his master’s house, 
or a meal or a suit of livery supplied by the 
master — by Lord Watson, Xh. 

A person is chargeable for income tax under 
scl>edule D as well as under schedule E not on 
what saves his pocket, but upon what goes into 
his pocket — by Lord Macnaghten, lb. 

3. Wheit Deductible. 

Annuity ox Rent-charge.] — By an ante* nuptial 
settlement executed before the passing of the 
Property Tax Act, lands were appointed to the 
use that the intended wife might, after the in- 
tended husband’s death, receive a jointure 
rent-charge in lieu of dower out of any lands 
to which the husband was or might become 
entitled, without any deduction in respect of 
any tax then already or thereafter to be imposed 
on the jointure or on the jointress m respect 
thereof : — Held, that assuming the terras of the 
deed to amount to an express provision that the 
jointure should be paid free of income tax 
(which, semble, they did) still the income tax 
must be paid by the jointress, s. 103 of 6 &: 6 
Yict. c. 105 prohibiting any contract to that 
effect. Floy 67' v. Ba7iUes^ 32 L. J., Oh, 610 ; 2 
H. B. 7 ; 8 L. T. 483 ; 11 W. R. 630. 

A testator gave to his wife an annuity or 
clear yearly rent-charge, clear of all taxes and 
deductions : — Held, that the annuity was subject 
to property tax. Wall v. Wall, 15 Sim. 613 , 
16 L. J., Ch. 305 ; 11 Jur. 403. 

The arrears of an annuity which accrued due 
while the income tax was in force, but which 
were unpaid, in consequence of the rents of 
the estate on which it was charged being 
exhausted by prior charges, are payable to the 
annuitant, without any decluCllon in respect of 
the income tax. JBrahavi v. Stvathmove, 6 L. T., 
Ch. 165. 

The gift of an annuity clear of legacy duty, 
and every other deduction for legacy duty or 
otherwise, will not authorise the payment of the 
income "^tax out of the testator’s estate. Leth- 
bridge V. Thu7'lovo, 15 Bcav. 334 ; 21 L. J., Ch. 
538. 

A bequest to pay a clear yearly sum free 
from all deductions and abatements whatsoever 
does not render the annuity payable freijk from 
income tax. Gleadoio v. Leetlmm. 62 L. J., Ch. 
102 ; 22 Ch. D. 269 ; 48 L. T. 264 ; 31 W. R. 269. 

If a testator by his will grants a rent-charge 
to be paid free of income tax, the annuitant is 
entitled to have the fuU amount paid without 
deduction of the tax. X\^ftting v. Taylor. 3 B. & 
S. 235 ; 32 L. .T., Q. B. 41 ; 9 Jur. (N.s.) 44 : 7 
L. T. 429 ; 11 W. B. 70— Ex. Ch, 


In what, cases a deduction for taxes should be 
made out of an annuity. Itnbhma v- SttyiheTiSf 
2 Salk. 616. 

A testator, by his will, gave his real and 
residuary personal estate to trustees upon trust 
(inter alia) to pay certain annuities, including 
one to the plaintiff, “all the said annuities to* 
be paid clear of all deductions whatsoever 
except income tax ” ; and, by a codicil, directed 
“that every legacy and other interest as well 
derivable under my will or any codicil thereto 
shall be free of legacj^ duty and every other 
deduction ” : — Held, that the plaintiff’s annuity 
was payable free of income tax. Buclde. In 
Williams v, Marson, 63 L. J., Ch. 330 ; [1894] 

1 Ch. 286 ; 7 B. 72 ; 70 L. T. 116 ; 42 W. B. 22i^ 
— 0. A. 

When a testator directs an annuity to be paid 
out of his personal estate “ without any deduc- 
tion whatever,” the income tax is payable by 
the annuitant. Abadam- v. Abadam, 34 Beav. 
243 ; 33 L. J., Ch. 593 ; 10 Jur. (n.S.) 505 ; 10 
L.^T, 53 ; 12 W. B. 015. 

5k testator by will, in 1854, directed his trustees 
to pay to his widow during her life the annual 
sum of oOOCj “ free from lega(53^ duty and other 
deductions ” : — Held, that the annuity was 
subject to income tax, to be paid out of thes 
annuity itself. Sadler v. Rickards, 4 Kay & J. 
302 ; 6 W. B. 532. 

A testator gave three annuities ; the first 
“ free from income or property tax, or any other 
deduction,” the second “free from all deduc- 
tions,” the third “free from deductions”: — 
— Held, that all the annuities were free from 
income tax. Turner v. Mulmeux, 1 Johns, k H. 
334. 

But when a testator directs his trustees out of 
the rents and profits of his estate to keep in- 
sured and to repair all the messuages, buildings 
and erections upon the hereditaments previously 
limited, for his wife for life during the continu- 
ance of her interest therein, and also during the 
same period to pay and defray all taxes, parlia- 
mentary, parochial and otherwise, affecting the 
same hereditaments or any of them, the trustees 
are bound to pay the property an,d income tax,. 
Lorat (^Lord') v. Leeds {Duchess'), 2 Dr.& Sm.62 j, 
31 L. J., Ch. 603 ; 6 L. T. 307; 10 W. B’397. 

A. B., in 1846, gave to his wife annuities or 
clear yearly sums for her life, “free from all 
deductions in respect of any present or future 
taxes, charges, assessments, or impositions, or 
other matter, cause, or thing whatsoever,” and 
directed the trustees to appropriate and invest a 
sufficient part of his personal estate as a fund 
for the purpose of paying them. The trustees, 
acting upon the advice of counsel, deducted 
from all the payments to the widow the income; 
tax : — Held, that the widow was entitled to be 
paid the annuities in full, free from any deduc- 
tion ; and also entitled to be paid all the sums 
which had been deducted. Lorat v. Leeds 
{Duchess) (2 Dr. & Sm. 62) followed. Banner- 
nia7ds Fstate, In re, BaiDicrnian v. Young, 51 
L. J., Ch. 449 ; 21 Ch. D. 105. 

A testator by his will bequeathed his residuary 
estate to trustees upon trusts for sale and conver-^ 
sion, and out^4, inc^q^to pay to his wife f o/ 
life such an annual sum ob rfioaey as together 
with the dividends and annual produce of the 
sum 10,000/,, to Wuich she would be entitled 
^y virtue of the settlement made previous to his 
marriage with her, should produce to her a clear 
annual fncome of 1,500L The will also contained 
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a declaration that no deduction should be made 
from any legacies ’given by the will, or to be 
given by any codicil thereto, for the legacy 
tax or any other matter, cause, or thing whatso- 
ever.” Semble, that the income tax was pro- 
perly deducted. Pearetli v. Marriott^ 52 L. J., 
Ch. 221 ; 22 Ch. D. 182 ; 48 L. T. 170 ; 31 W. K. 
68—0. A. 

Interest.]— Interest upon a loan by a banker 
to a customer for a period of less than a year is 
not within the words “any yearly interest of 
money or any annuity or other annual paj^ment ” 
in 16 & 17 Vict. c. 34, s. 40, and therefoie the 
customer is not entitled to deduct income tax 
from such interest. PrM v. Bimny (1 Kay & J. 
216) distinguished. Goslinqs and Sharpe v. 
JBlahs, .58 L. J., Q. B. 446 ; 23 Q. B. D. 324 ; 61 
L. T. 311 ; 87 W. E. 774 — C. A. Reversing 53 
J. P. 87. • 

When a fund is assigned to trustees to pay a 
fixed sum annually to creditors pro rata, with 
interest till payment, the assignor is entitled to 
deduct income tax on the payments in reHjlbct of 
interest. Crane v. lulpui^ 37 L. J., Ch. 913 ; L. R. 
6 Eq. 334 ; 18%LJ?. 350. 

A purchaser, liable to pay interest on his 
purchase-money, may deduct income tax from 
such interest. Behh v. Burmy, 1 Kay & J. 216 ; 
1 Jur. (N.s.) 203. 

The words “yearly interest” in 16 & 17 Viet, 
c. 34, s. 40, mean not only interest accruing de 
anno in annum, but any interest at a fixed rate 
per cent, per annum, though accruing de die in 
diem. Ib. 

But where interest is payable on purchase- 
money upon a sale by order of the court the pur- 
chaser must pay the full purchase-money and 
interest into court without deduction ot income 
tax. Holroifd v. Wyatt, 1 De a. & S. 125. S. F., 
Humble v. Mumble^ 12 Beav. 43. 

Bills of Exchange.] — In paying a cre- 
ditor, who has proved in an administration suit 
in equity upon a bill of exchange, income tax is 
deducted from the interest. Binning v. Hender- 
son, 3 De G-. & S. 702 ; 19 L. J., Oh. 273 ; 14 Jur. 
1038. 

Mortgages.] — Though in dealings between 
merchants, in discounting bills and the like, and 
in loans made for short periods, the income tax 
is^ot deducted, yet in a mortgage transaction 
the mortgagor is entitled to deduct it. Most^e v. 
Salt, 32 Beav. 269 ; 32 L. J., Ch. 756. 

W. borrowed from a building society moneys 
on mortgage, to be repaid by instalments, cover- 
ing principal, interest, and charges for working 
expenses. These repayments were regularly made 
tin W.’s death, in 1881. His executors claimed 
to deduct income tax from the remaining instal- 
ments. The society was subsequently wound up, 
and the liquidators refused to allow deductions 
for income tax. The executors, however, did in 
fact deduct, under protest from the liquidators, 
income tax m respect of repayments since 1877. 
Ko mention of income tax was contained in the 
rules, and the society had a^ays refused to 
allow deductions in respect thereof. On sum- 
mons by the liqi^ffla|brs caRiiig upon the execu- 
tors to pay Ihe sums deducted for mcome tax : — 
Held, that the executc»s were entitled^o deduct 
income tax in respect of the present repayn:^nt, 
and also from future repayments, but only upon 
so much a.s represented interest, but that they 


(|Duld not be allowed to deduct anything for 
income tax in respect of past repaymei?ts. Mid- 
dleshoroiigh Bnildlng Society, In re, Wythes. Bjs 
parte, 63 L. T. 492. 

Instalments of Purchase-money. ]-^^i’. being 
seised in fee of one moiety of certair/raines, sold 
her share for 45,OOOZ., payable, 8,385Z. down, 
and the residue by half-yearly instalments of 
768Z. ID*. Bd. during a period of thirty years : — 
Held, that the purchaser was not empowered, by 
16 & 17 Yict. c. 34, s. 40, to deduct income tax 
from the instalments. Hdey v. Fletcher, 3 H. 

6 N. 769 ; 28 L. J., Ex. 100 ; 5 Jur. (N.S.) 342 j 

7 W. R. 141. 

When Deduction Omitted.] — A debtor, making 
payments to his creditor from time to time for 
interest, without deducting property tax, wiR 
not be allowed, upon finally settling the debt, to 
deduct the amount of back payments in respect 
of such tax from the balance of the debt due at 
the time of settlement. Turner, Eoe parte, 11 
L. T. 352 ; 13 W. R. 104. 

The trustees of a deed made pursuant to an 
t)rder of the divorce court for securing payment , 
by the husband of an annuity to the wife, on 
whose petition the marriage had been dissolved, 
are entitled to deduct income tax from the 
instalments of the annuity, but cannot set-off 
against future instalments or otherwise recover 
income tax which they have neglected to deduct 
in the past. Warren v. Warren, 13 R. 485 ; 
72 L. T. 628 ; 43 W. R. 490. 

Executor of obligor of bond having by mis- 
take paid debt and interest without making ^ 
deduction for property tax provided for by 
bond, though six years had elapsed :-:~Helcl, 
entitled to have it refunded. It would have 
been otherwis'e in case of the obligor himself 
having paid it. Smith v. Alsop, M‘CleL 623 j 
13 Price, 823. 

Where executor paid interest on legacy for ^ 
seventeen years, without deducting property 
tax : — Held, he could not afterwards deduct out 
of future interest due the amount of property 
tax on preceding payments. Ourrie v. Goold, 

2 Madd. 163. 

A., in satisfaction of a widow’s dower, mort- 
gaged lands on condition to be paid 20Z. per 
annum. This, being an annual payment secured 
by land, was held liable to answer taxes in pro- 
portion as the land paid ; but the court refused 
to make the annuitant refund *111 respect to the 
payments she had received tax free, and for 
which the pai^y paying had omitted to deduct. 

: Attwood V. Lam prey cited in. Hast v. ThorA-- 
\ bury, 3 P. Wms. 127, n. 

4. PeioeIty op Crowk, 

Company— Winding up.]— When«a company 
is being wound np under the provisions of the 
Companies Act, 1862, the crown has a right to 
payment in full of a debt due from the company 
for property tax before the commencement of 
t^ winding up, in priority to the other creditors. 
mnley cf Co,, In re, 9 Ch D. 469 ; 39 L. T. 
63 ; 26 W. R. 885 — 0. A. Reversing 48 L. J., 
Ch. 147. 

0. Repaysieet. 

When Deduction Omitted.] — See supra. 

How obtained — Petition of Bight,] — A land 
• 6—2 
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company paid debenture interest in excess of ^he 
assessments under sc' edule A, deducted income 
tax from the interest, and returned the whole 
amount deducted for assessment under schedule 
D: — Held, that a pcCjCion of right did not lie 
to obtn^ repayment of the sum paid under 
schedule HolboT'» '^laduct Land v. Reg,, 
52 J. P. B41. 

Computation of Profits — ^Time within which 
Over-payment must he proved — Jurisdiction of 
Commissioners.] — By 5 & 6 Viet. c. 35, s. 133, 
“if within or at the end of the year” of assess* 
ment any person charged with income tax under 
schedule I) “shall find and shall prove to the 
satisfaction of the 'Commissioners by whom the 
assessment was made that his profits during 
such year for which the computation was made 
fell short of the sum so computed,’’ &c., it shall 
be lawful for the said commissioners to causey 
the assessment to be amended as the case shall ' 
requ^ire, and, in case the sum assessed shall have 
been paid, to certify under their hands to the 
commissioners for special purposes the amount 
of the sum overpaid upon such first assessment, 
and thereupon the last-mentioned commissionCl’s 
shah issue an order for the repayment of such 
sum as shall have been so overpaid, &c. An 
English company, working mines abroad, made, 
in March, 1887, an application under the above 
section for certificates in respect of over-pay- 
ments of income tax assessed on profits for the 
years ending respectively April 6, 1881, and 
April 6, 1885, and the commissioners by w^hom 
the assessments were made having inquired into 
the case, gave them certificates under the 
section. The commissioners for special purposes 
refused to* issue orders for repayment on such 
certificates on the ground that they were made 
without jurisdiction, the company not having 
found and proved “ within or at the end of the 
year,” as required by the section, that their 
profits in the respective years fell short of the 
sum computed : — Held, that the certificates 
given were valid; and that mandamus lay to 
compel the commissioners for special purposes to 
issue orders for repayment of the amounts certified 
to be overpaid. The expression “ at the end of 
the year ” in the above section does not mean at 
any time after the end of the year, or, on the other 
hand, within any limit of time generally appli- 
cable, but as soon after the end of the year 
as, having regard to the circumstances of |;jlie 
particular case, is practicable by the use of due 
exertions. Reg. v. Income Taee Commissioners, 
67 L, X, Q. 613 ; 21 Q. B, D. 3;^3 ; 69 L. T. 465 ; 
36 W. B. 776 ; 63 J. P. 84— C. A. 

The commissioners by whom the assessment 
was made are given, by the section, jui’isdiction , 
finally to determine whether the discovery and 
proofs of the profits having fallen short of the | 
sum composited has been made within the period 
specified in the section as above interpreted — 
per Lord Esher, M.E. Ih. 

The commissioners by whom the assessment j 
was made having grant('d the certificate under 
the section, the onus of showing that such^ dis- 
covery and proof were not made within^'the 
period above mentioned, and that the certificate 
was therefore invalid, rested on the commis- 
sioners for special purposes, and was not satisfied 
by the mere fact of the application for the 
certificate not having been made before the date 
when it was made in the present case — per 
Lincliey, L. J. 11. 


6. Appeal feom ^Assessment, 

Affidavit of Appellant as to Income — Com- 
missioners not accepting.] — Upon an appeal 
against an assessment to the income tax before 
the special commissioners, they are not bound to 
accept the schedule of the particulars of the 
appellant’s property and income, which they 
have required him to deliver under s. 120 of the 
Income Tax Act, 1842, as correct, because he 
offers to verify it upon oath. The exercise of the 
power given to the commisionei's by s. 122, 
of requiring the schedule to be verified upon 
oath, is a matter in their own discretion, and not 
a right of the appellant. Req.^. Chew, 14 R. 74 ; 
71 L. T. 541 ; 59 X P. 356—0. A. 

Costs — Appeal by Crown.] — Where, upon an 
appeal by the crown against a decision of in- 
come tax commissioners, the respondent appears 
to support the decision, costs may be given 
against him if the appeal should be allowed 
Rowers v. Harding, infra, 60 L. J., Q. B. 474 ; 
[1891] 1 Q. B. 660 ; 64 L.T. 201 ; 39 W. R. 658 ; 
55 X P. 376. 

c. PUBLIC OFFICE OR EjSIPLOJMEHT 
OF PROFIT. 

Occupation of House — Abatement.] — See 

Tennant v. Smith, ante, col. 163. 

Railway Companies’ Servants.] — A railway 
company is not liable to be assessed under 
schedule E of the 5 & 6 Viet. c. 35, 16 & 17 
Viet. c. 34, and 23 Viet. c. 14, m respect of 
engine-drivers, porters, and labourers, whether 
i employed by them at annual salaries or at weekly 
wages amounting to lOOZ. a year ; but such ser- 
vants are assessable under schedule E. AU.- 
Gen. v. Lancashire and Yorhshire Rg., 2 H. &C. 
792 ; 33 L. X, Ex. 163 ; 10 Jur, (N.s.) 705 ; 10 
L. T. 96 ; 13 W. R. S. 

Schedule E extends only to offices or employ- 
ments tinder corporations, which are of a public 
nature. lb. 

Grant by Curates’ Augmentation Fund.] — The 
council of the Curates’ Augmentation Fund 
made a grant of 60^. to a curate in recognition 
of faithful service for more than fifteen years. 
The grant was renewable at the discretion of the 
council, and such renewal was upon the cqjidi- 
tion that the curate obtained donations to the 
fund to half the amount of the grant : — Held, 
that the curate was not assessable to the income 
tax in respect of the sum granted under the 
Income Tax Act, 1842, schedule E. Turner v. 
Cwuison, 58 L. X, Q. B. 131 ; 22 Q. B. D.,150 ; 60 
L. T, 332 ; 37 W. R. 254 ; 63 J. P. 148. 

College Bursar— Official not Member of Cor- 
poration.] — ^The statutes of St. John’s College, 
Oxford, provide for the office of bui'sar, the 
remuneration to be such as the president 
and fellows shall decide. The respondent, who 
was not on the foundation of the college, was 
appointed bursar at a fixed salary : — Held, that 
the respondent%^as an officer of the college at 
a salary, and &at was therefore 

assessable to income tax under s. 146, schedule E, 
r. 3 of yie Income TaxrAct, 1842.*^ La^igston v. 
Glassim, 60 L. X, Q. B. 356; [1891] 1 Q. B. 
667; 65 L. T. 169 ; 39 W. R. 476; 65 J. P. 
567. * 
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Husband and “Wifp — Joint Salary — Deduc- 
tion^] — The respondent and his wife were 
appointed master and mistress of a national 
school at a joint salary. The respondent claimed 
an allowance of 30/., upon an assessment under 
schedule E of the Income Tax Act, 1853, in 
respect of the board and wages of a domestic 
servant, whom it was necessar/ that he should 
employ in order that the duties of his household 
might be carried on whilst his wife was engaged 
at the school : — Held, that the joint salary was 
derived from a “public office or employment” 
within the meaning of s. 51 of the Income Tax 
Act, 1853, but that the respondent Avas not entitled 
to the deduction claimed, the board and wages of 
the servant not being money expended ‘‘wholly, 
exclusively, and necessarily in the performance of 
the duties of his office” ; and, that although the 
salary was paid to the respondent for the ser- 
vices of himself and his wife, it was properly* 
charged in the name of the respondent alone. 
JBowe.ra v. Hardmq, 60 L. J., Q. B. 474 ; [1891] 1 
Q. B. 560 ; 64 L. T. 201 ; 39 W. B. 558 ; 55 J. P. 
376. • 

d. PI:^^^ALTr■^OB NOT ALLOWING 
DEDUCTION 

By a marriage settlement executed in 1807, 
lands were conveyed, subject to “ an annuity or 
clear yearly sum of 100?. freed and clear, and 
without any deduction or abatement whatsoever 
in respect of any taxes or impositions then 
already or which should thereafter be taxed, 
charged, assessed or imposed upon the premises 
or upon the annuity by authority of parliament 
or otherwise howsoever” Held, that the par- 
ties paying the annuity were entitled to deduct 
income tax under 6 & 6 Viet. c. 33, ss. 73, 103, 
and that the annuitant refusing to permit the 
deduction was liable to the penalty under s. 103. 
Att,- Gen. v. Shield , 3 H. & K. 834 ; 28 L. J., Ex. 49. 

On an information against an annuitant for 
refusing to allow the tenants of premises on 
which the annuity was charged, the income tax, 
to be deducted out of their rent : — Held, liable 
for the acts of the attorney to whom the tenant 
had been referred ; and the question held to be, 
not whether the deduction was in terms refused, 
but whether it was in fact allowed. Reg, v. 
Shell, 1 F. & E. 204. 

PAYMENT WITHOUT DEDUCTION. 

Eent-charges — Creation by Will.] — The 5 & 6 
Viet. c. 85, s. 103, which renders void all con- 
tracts to pay rent-charges without allowing the 
owner of the land to deduct the income tax, does 
not extend to rent-charges granted by will ; and 
if a testator by his will grants a rent-charge to 
be paid free of income tax, the annuitant is en- 
titled to have the full amount paid without deduc- 
tion of the tax. Festing v. Tayloi\ 3 B, & S. 236 ; 
32 L. J., Q. B. 41 ; 9 Jur. (N.s.) 44 ; 7 L. T. 429 ; 
11 W. E. 70— Ex. Ch. 

Creation by Settlement.] — See Floyer v. 

Danltes, ante, col, 163. 

Whole Contract not InvalidaJ,^.] — covenant 
in an annuity dtsec mSle prior to 46 Geo. 3, c. 65, 
s. 1 1 0 , f orme^roperty Tax Act (wh ich statute had 
a retrospective operatioif), whereby the grantor of 
the annuity covenanted to pay the same with 9 ,ut 
any deduction whatever out of the same, or any 
part thereof, for or in respect of the then present 


oi'finy then future property tax, is void in respect 
of its obligation on the gran tor not to deduct the 
property tax, but not in respect of the payment 
of the annuity, subject to such deduction. Eead- 
sliciw V. Raiders, 4 Taunt. 57. S. P., Fuller v. 
Ahhott, 4 Taunt, 105 ; Buxton v. JConlihmLse, G. 
Coop. 41. 

A. having covenanted in a deed to pay B. 300/. 
at the end of a twelvemonth, and in the mean- 
time and until payment to pay interest for it at 
67. per cent., it is no answer to an action for the 
300/., and interest accrued thereon, to plead that 
by the same deed it was covenantei^ that he 
should pay the property tax payable for and in 
respect of the 300/ ; for the plea does not show 
that the covenant for the ^jayment of the pro- 
perty tax attached on the interest payable for 
the 300Z. principal, and the covenants as there 
exhibited apjiea red to be independent, and thei'e- 
►fore, though the latter should be void by 4ff- 
Geo. 3, c. 65, s. 115, avoiding all contracts,, 
covenants, &c., in full, without allowing the 
deduction of the tax as directed by the act,, 
yet that would not avoid the other inde- 
pendent covenant in the deed for the payment 
of the 3007. and interest. Whjg v. ShuUlewortli,. 
13 East, 87. S. P., Home v. Synge, 15 East, 440,. 

Between Landlord and Tenant] — An 

agreement that, if the tenant will continue to 
pay his rent in full without any deduction 
in respect of landlord’s property tax paid by 
him, the landlord will repay to the tenant ail 
sums which he has paid or shall pay for the 
landlord’s property tax, is not invalid as being 
contrary to the provisions of 5 6 Viet. c. 35. 

Laml V. Brewster. 48 L. J., Q. B. 277, 421 ; 
4 Q. B. D. 220, 607 ; 40 L. T. 537 ; 27 W. 
478— C. A. 

A. in 1807 (when 46 Geo. 3, c. 65, Was in 
force) leased premises to B., at a rent of 340/.,. 
with a proviso that the rent should be reduced 
to 330/. in the event of “ the tax called income 
tax ” becoming repealed, annihilated, or sus- 
pended at any time during roe continuance of 
the demise ; such reduced reut to continue to be 
paid only so long as the income tax should re- 
main repealed and not payable : — Held, that the 
rent which had so become reduced on the ex- 
piration of the old income tax, was restored 
to the original amount on the passing of 
the 5 & 6 Viet. c. 35, there being nothing in 
s.^73 to render the covenant illegal. Collnm v. 
Traverse, 12 C. B. (N.s.) 181;*31 L. J., C. P. 
257 ; 8 Jur. (N.S.) 1105 ; 6 L. T, 287 ; 10 W. E. 
603. « ^ 

A lease rendering rent clear of landlord’s pro- 
perty tax is good as a lease rendering the same 
rent subject to a deduction thereout of the pro- 
perty tax. Tmchler t. Prentiee, 4 Taunt. 549 ; 
13 E. R. 684. 

A distinct covenant in a lease, w^iereby the 
tenant bound himself to pay the property tax, 
and all other taxes imposed on the premises, or 
on the landlord in respect thereof, though void 
aud illegal by 46 Geo. 3, c. 65, s. 115, did not 
avegd a separate covenant in the lease for pay- 
ment of rent clear of all parliamentary taxes 
generally ; for such general words were to be 
understood of such taxes as the tenant might 
lawfully engage to defray. Qaelicdl v. Xing, 1 1 
East, 165 ; 10 E. E. 462. 

Annuities, &c., when Free from Income Tax.] 

— See supra. 
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UNINHABITED HOUSE DUTY. 

1. DwelUnfj-liousp, 171. 

2. HoKges let in Different Tenements, 171, 

rl. DxemjjtAons, 178. 

4. Oct^^pation^ 177. 

1. Dwelling-houfe. 

"What io.] — Semble, that a hnilding occupied 
by a bank and a telegraph company in such a 
way that all the ground floor and basement, 
except th£ telegraph company’s entrance hall, 
and the basement under it, were the bank’s, 
and the upper floors the telegraph company’s, 
but there being dooTs between the telegraph 
company’s entrance hall and the bank’s lobby, 
which were open during banking hours to give a 
second access to the telegraph company’s pre- 
mises, and a caretaker living on the third floor 
to protect the entire building, is a dwelling- 
house ^within the Inhabited House Duty Acts. 
Chartered j\ieveantde Dank of India, London 
and Olibia v. Wilson, 47 L, J.. Ex. 158 ; 3 Ex. 
D. 108 ; 38 L. T. 254 ; 26 W. U. 265. 

Club and Auctioneer s Office.] — A build- 
ing was used part of it as a club and the re- 
mainder as an auctioneers office. It was only 
occupied during the day, and no person slept 
there : — Held, that it Avas not an inhabited 
dwelling-house so as to he liable to inhabited 
house duty under 14 & 15 Viet. c. 36. Dlley v. 
Dead, 48 L. J., Ex. 437 ; 4 Ex. D. ICO ; 27 W. 
B. 414. 

2. Houses Let iit Different Tenements. 

Part Used for Business and Part occupied by 
Landlord,]— -By 41 Viet. c. 16, s. 13, where any 
house being one property is dhnded into and let 
in different tenements, and any of such tene- 
ments aie occupied solely for the purpose of any 
trade or business or of any profession or calling, 
by which the occupier seeks a livelihood or profit, 
or are unoccupied, inhabited house duty is to be 
assessed as if the house comprised only the 
tenements other than those so occupied as afore- 
said, or unoccupied ; and a house or tenement 
occupied solely as aforesaid is exempt, although 
a servant or other person may dwell m such 
house or tenement for the protection thereof. A 
house had one entrance into the street, and thc^ 
rooms in it opened on a hail, passages, and stair- 
case, common to all the tenants. Some of the 
rooms on the’^grouncl floor were oi^npied by the 
landlords, the appellants, as offices, and the re- 
mainder, and the rooms on the first floor, were 
let to tenants who occupied them as offices. The 
rooms on the second floor Avere occupied partly 
by tenants Avho resided there, and the remainder 
by a caretaker and his wife, Avho acted as ser- 
vants to the residents, and cleaned the several 
portions occupied by the appellants as offices or 
let off. The appellants claimed relief from being 
assessed on the portions used as offices : — Held, 
that the portions so used were not exempt, as 
the exemption applies to houses let in separate 
and distinct tenements each complete in itself, 
and not to rooms in a house. TorhsJnre Dire 
Insurance Co, v. CJayton, 51 L. J., Q. B. 82 ; 8 
^ Q. B. D. 421 ; 45 L. T. 697 ; 80 W. B. 174— C. A. 

Tenements Structurally Severed.]— The statute 
41 \ict. c, 15, s. 13, suh-s, 1, provides that, 
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Avhere any house being on^ property shall be 
divided into and let in different tenements, clnd 
any of such tenements are occupied solely for 
the purposes of any trade or business, or of any 
profession or calling by which the occupier seeks 
a livelihood or profit, or are unoccupied, the per- 
son chargeable as occupier of the house shall be 
at liberty to givc^ notice m writing at any time 
during the year of assessment to the surveyor of 
taxes stating therein the facts, and after the 
receipt of such notice by the surveyor, the com- 
missioners acting in the execution of the acts 
relating to the inhabited house duties shall, upon 
proof of the facts to their satisfaction, grant 
relief from the amount of duty charged in the 
assessment, so as to confine the same to the duty 
on the value accordiug to which the house should, 
in their opinion, have been assessed if it had been 
a house comprising only the tenements other 
fxian such as are occupied as aforesaid or are un- 
occupied : — Held, that the proAusions of the sub- 
section only apply in cases where the house is 
divided into different tenements structurally 
severed from each other, as, for instance, in the 
case of flats and sets of chambers. (Jliapmnn v. 
Royal Ranh of Scotland, 50 Q. B. 670 ; 7 
Q. *B. D. 136 ; 46 L. T. 215 ; 30 W. B. 81 ; 46 
J. P. 38. 

W’here a part of the ground floor ami a base- 
ment of a building Avas severed from the rest of 
the huildiiig by a ])arty Avail, and hatl its OAAm 
separate entrance, there being no commnnication 
betAveen it and the rest of the building, and the 
part so separated was used wholly for the pur- 
poses of a bank : — Held, that such part of the 
premises constituted a separate house, and being 
used solely for business purposes Avas exempt 
from inhabited house duty. Ih. 

iSemble, per Hawkins, J. • — That, Avhen a house 
is substantially AAuthin the Avords of the sub- 
section above referred to as being a house struc- 
turally diAuded into and let in different tene- 
ments, the mere fact that the landlord occupied 
one of such tenements, forming a small portion 
of the whole, would not disentitle him to the 
relief given by the sub-section. 2 b. 

The respondents were the lessees of a house, 
structurally divided into two portions, one of 
Avhich they occupied solely for the purposes of 
their business, and sub-let the remaining portion 
to a tenant Avho resided there : — Held, that, 
Avhether the section was to be read as referringto a 
letting by the superior landlord or by the lessets, 
the exemption therein contained did not apply 
as the superior landlord had not divided the house 
and let it in Repande tenements, nor Avas the part 
retained by the lessees let as a separate tenement, 
but Avas retained by them : — Held, therefore, that 
as the lessees substantially occupied the house, 
and Avere not within the exemption contained m 
the section, they were liable to be rated to 
inhabited house duty in respect of the whole 
house. Iloddhwtt v, Hume and Colonial Stores, 
65 L. J., Q. B.291 ; [1896]1 Q.B, 169 ; 74 L. T. 
79 ; 44 W. B. 285 ; 60 J. B. 262. 

Tenements — Internal Communication.] — A 
house Ai^as occumed on the gn'ound floor as a 
bank (by the oAA^rs) and^a^stamp and tax 
offices, on the first floor as wfltiVig chambers. 
There was internal communication (throughout 
these tAvo ^oors. The second floor was enclosed 
by a floor leading to the staircase connecting 
the first and second floors, and Avas occupied as a 
residence by the bank accountant .—Held, that 
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)the whole premises were liable. Cle?’Ji v. British 
Linei^ Co., 49 J. P. 82o. 

Two houses with internal comraunication were 
let to various occupiers, and used partly as offices 
and partly as a residence. Tiie street door of 
«one house opened into a vestibule, from which 
two doors led into the offices ; and another door 
•opened into the loVffiy of the resxiential portion, 
and afforded the only means of entrance into the 
residence : — Hehl, that the bouse fell within 
s. IH, sub-s. 1 of 41 Viet. c. 15. Corho v. Bnm.s, 
48 J. P. 376. 

A building was divided into two self-contained 
tenements, one of which was occupied as offices 
by a firm whose individual partners owned the 
building, whilst the other was let to one of the 
partners, who occupied it as a residence * — Held, 
that inhabited house duty was chargeable only 
upon the value of the dwelling-house. Ktsbvt v. 
M^Innes, 48 J. P. 776. 

A house was divided into two tenements, 
which were let to the same tenants under one 
lease, in whicli the tenements were separately 
•described : — Held, that s. IS, siib-s. 1 of 41 Vict. 
•c. 15, applied. Snillos v. Croohe, 50 J. P. 696. 

Blocks of Buildings.] — Certain blocks of biiild- 
nngs, each having a street entrance and one 
•internal staircase, were structurally di^dded into 
'different suites of rooms distinct from each 
other. A porter living in the basement had the 
-care of the street door, which was locked at 
night, and he also had access to the rooms. 
Plach suite of rooms had a door opening on to 
the staircase common to all. Home of the suites 
of rooms were let to tenants as offices for busi- 
ness purposes. A few were let as residences. 
•Some were untenanted : — Held, that the duty 
was properly charged upon the blocks as houses, 
Tinder r, 6 of 48 Geo. 3, c. 55, schedule B, and 
2 io± upon the separate suites of rooms as distinct 
properties under r. 14, Atf.-Gon. v. Mutval 
Tontim Westminster Chamhevs Af^snelatlon, 45 
L. J., Ex. 886 ; 1 Ex. D, 469 ; 35 L. T. 224 ; 24 
W. R. 996—0. A. 

Each block had not been inserted in the valua- 
tion list as one hereditament. But each suite ot 
rooms was charged therein as a separate hcre- 
•ditament : — Held, that for the purpose of the 
house duty it was not necessary within the 
Taluation (Metropolis) Act, 1869, s. 76, to make 
'ii separate valuation of each block by reason of 
its tot being separately valued in the valuation 
list, and that the hou.se duty on each bloek was 
rightly charged at the aggregate of the sums at 
wdiich its component tenements were estimated 
ill the valuation list. Ih. 

3. Exemptions. 

Occupation for Purposes of Trade.] — Premises 
occupied for the purpose of carrying on the 
.business of a telegraph company held to be pre- 
mises occupied for the purposes of trade within 
B2 (Sc 33 Yict, c, 14, s. 11, and exempt from in- 
2iabitcd house duty. Chartered 3Ieroantde Bayilt 
of IivVia, London a hi ChtH'i v, Wilson, 47 L. J., 
Ex. 153 ; 3 Ex. D.«108 ; 38 L. T. 254 ; 26 W. R. 
:2 ;5. ^ 

Idle premises»kTC)w!i as WeaVer’s Hall, in the 
-city of Loni^on, were occupied by accountants, 
solicitors and scriventrs, merchants,^ a wine 
fShipiier, ami a shorthand writer, all of whom 
'.used their respective rooms as offices, and diy 
■4jie housekeeper and his family, who resided in 


th(^ top storey rent free. I'ho premises having 
been assessed to the inhabited house iluiy the 
commissioners disv'harged the assessinent on the 
ground that the premises were entitled to the 
exemption granted by 32 &: 33 Yict. c. 14, s. 11, 
since the greater portion of them was occupied 
for the purposes of trade • — Hekl, that^l^ pre- 
mises were not exempt on that ground. Jiushij 
V. jVewson, 44 L, J., Ex 143 ; L. R. 10 Ex. 322 ; 
33 L. T. 19 ; 23 W. R 632. 

PTeld. also, by Bramwell and Cleasby, BB., that 
in assessing the promises no abatement could be 
made, under 32 lic 33 Vict. c. 14, s. II, ii-^ respect 
of those parts which were occupied for ■2be pur- 
poses of trade only. Ib. 

Library — ^Attendant* occupying Sitting- 

room and Sleeping on Premises.] — The London 
Library occupy a house which is used a.s a library 
^and reading-rooms for the use of members. The 
income of the library is derived solely from the 
subscriptions ot members, and the library is not 
comlncted with a view to making any profit for 
the members. The use of a sitt ing-rooni and bed; 
room is given, in addition to his wages, to an 
aiftendant who, with his wife, dwells in these 
rooms, both by day and also by night, for the 
protection of the premises, and no other person 
dwells on the premises : — Held, that the library 
is liable to inhabited house duty, as it docs not 
CO me within any of the exemptions specified in 
sub-s. 2 of s. 13 of the Customs and Inland Re- 
\eiiue Act, 1878 London Library v. Carter, 62 
L. T. 466 ; 38 W. R. 478. 

For Professional Purposes.] — By 67 Geo. 

3, c. 25, s. 1, houses occupied for the purposes of 
trade, and in winch no caretaker sleeps at night, 
are made exempt from assessment to inhabited 
house duty. By 5 Geo. 4, c. 44, s. 4, this exemp- 
tion is extended to houses occupied for profes- 
sional purposes in which no cai'ctaker sleeps at 
night. By 32 33 Yict c. 14, s 11, any tene- 

ment or part of a tenement occupied as a house 
for tlie purposes of trade only is made exempt, 
even though a servant or other person may 
dwell therein for the protection thereof : — Held, 
that the exemption given by 32 <fc 33 Yict. c, 14, 
s. 11, <ioes not extend to houses occupied for 
professional purposes ; and that, therefore, a 
house partly occupied to: professional purposes 
and in which a caretaler sleeps at night, is liable 
to assessment. Keene v. Bash wood, 36 L. T. 215. 

9 

Charitable Institution — Lunatic Asylum — ■ 
Doctor’s House J — The medical su^igrintendeut 
of a lunatic asylum was appointed under 16 & 17 
Vict. c. 97, .s. 55, which enacted that he should 
be refident in such asylum. He lived in a de- 
tached house, separated from the main buildings 
of the asylum by walls, but within the boundary 
of the asylum, and having ready access to the 
main buildings through gates in the walls. The 
house was specially built and occupied as tne 
I’esidence of the medical superintendent, was 
suitable for the purpose, and did not contain more 
accommodation than was reasonably necessary 
for ?iimself and family. Case 4 of the exemptions 
in 48 Geo. 3, c. 55, schedule B, exempts from in- 
habited house duty any hospital, charity school, 
or house provided for the reception or relief of 
poor persons.’’ The main buildings of the 
asylum were admitted to be within the exemp- 
tion : — Held, that the medical superintendent’s 
house was a part of the asylum, and therefore 
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within the exemption, Japson v, GriMle^ 45 
L. J., Ey. fjOi ; 1 Ex, D. 151 ; S4 L. T, 493 ; 24 
W. E. 4G0. 

Lunatic Asylum — Self-Supporting.] — A 

hospital was hailt by charitable contributions for 
the receJ^Hpn ami relief of lunatics of the poorer 
classes. Tae building, real estate, and endow- 
ments were vested in trustees, and the institution 
was managed by a committee of subscribers wdio 
gave their services gratuitously. The necessary 
funds were provided by charitable contributions 
and endo^vmeuts, but in addition to these an 
income derived from a class of paying 
patients, whose payments exceeded the cost of 
their maintenance a^d produced a profit : — 
field, that inasmuch as the institution was not 
wholly self-supporting, the payments of paying 
.patients did not deprive it of its eleemosynary 
character, and that it was, therefore, exempt 
from property tax under 5 ic 6 Viet. c. 35, s. 61, 
r. 6, and also from inhabited house duty under 
48 Gee. 3, c. 55, schedule B, case 4. Cawsa v. 
tinqlutm Lunatic AKi/lum, 60 L. J., Q. B. 485 ; 
[1891] 1 Q. B. 585 ; 65 L. T. 155 ; 39 W. R. 461 ; 
65 J. P. 582. ‘ • 

An institution for tlie reception of insane per- 
sons was founded by chaiitable donations, but 
unendowed. It was vested in trustees and 
managed gratuitously by a committee, and sup- 
ported wholly out of payments made by the 
patients, of whom some paid more, some less than 
the cost of their maintenance, and a few vreve 
maintained gratuitously. After paying expenses 
there was an annual surplus of profits, which was 
expended in enlarging and improving the insti- 
tution : — Held, that the institution being wholly 
self -.supporting was not exempt as an “ hospital ” 
within the meaning of 4S Geo. 3, c, 55, schedule B, 
case 4, which must be restricted to hospitals 
maintained w'holly or in part by charity. Seed- 
ham. v. Bowers, 21 Q. B. D. 436 ; 59 L. T. 404 ; 
37 W. R. 125, 

Part of Infirmary,] — Where a house was 

situate within the precincts of an infirmaiy, 
wherein the medical superintendent is required 
to reside by minute of the managers and by the 
exigencies of the hospital, but not by statute ; — 
Held, that the house was a necessary part of the 
infirmary, and therefore exempt under case 4, 
schedule B of 48 Geo. 3, c. 55, Wilson v. Fasson, 
48 J. P. 361. 

r 

“Hospital or Charity School ” —School sup- 
ported partly by Endowments. ]-,r-Where pupils 
at a college pay 91)7, per annum in fees (besides 
certain extras) such college is not a "charity 
school’’ within the meaning of the Inland 
Revenue Act, 180S, schedule B, case 4, and is 
not entitled to exemption from inhabited house 
duty,' notwithstanding that such college receives 
annually from endowments between seven and 
' eight thousand pounds. Soutlncell v. Itoyal 
Holloway College, 64 L. J., Q. B, 791 ; [1895] 2 
Q. B, 487 ; 15 'R. 633 ; 73 L. T. 183 ; 44 W. B. 
315 ; 59 J. P. 603. 

School with Charitable foundation — 

Mainly Self-supporting.] — By a charter of 
James X, one Thomas >8utton was empowered to 
found and establish in “ the late dissolved 
Charterhouse beside Smithfielcl one hospital 
house, or place of abiding for the finding, susten- 
tation, and relief ” of poor people, and to place 


in the hospital a master and such numbers nf 
poor people as should fromTime to time be con- 
venient, and also to found and establish at the 
same place one free school for' the instructing, 
teaching, maintenance, and education of poor 
children or scholars. The foundation was con- 
firmed by two statutes of 3 Car. 1, whereby the 
scholars of the feundation were limited to forty. 
Subsequently a large number of pupils became 
attached to the school without participating hi 
any of the advantages of the foundation. In 
1867 an act was passed empowering the governors- 
to sell the school buildings in Charterhouse, and 
to purchase a site elsewhere on which to erect 
builihngs for the purpose of a school. A silo 
was purchased at Godahning, and the school 
was removed there, the hospital remaining in 
London. The mode of enjoying the privilege of 
the foundation was afterwards altered by statute, 
Ij^nd a system of scholarships and exhibitions, 
payable out of the funds of the foundation, 
established. Large fees for board and tuition 
were payable in respect of scholars not on the 
founctotion. The governing body of the school 
having been assessed to inhabited house duty 
upon the school-house and budjlings coBuected 
therewith : — Held, that the liability to pay the 
duty was to be determined by the charactor 
of the buildings at the time when they were 
assessed, that at that time the school was not a 
“charity school” within the meaning, of the 
exemption, and that the asscasment was there- 
fore right. Chart orlwVtHe School v. Lamargne,. 
59 L. J , Q. B. 495 ; 25 Q. B. B. 121 ; 62 L. T- 
907 ; 38 W. R. 776 ; 54 J. P. 790. 

Houses Occupied by Servants — Careta&er — 
Clerk.] — The respondent was a hop-merchant, 
and was possessed of certain houses having an 
internal communication throughout, and used 
for the purposes of his trade. K. lived in the 
houses in order to take care of them, but he was 
a clerk in the respondent’s employ at a salary of 
150Z. a year, and he resided in the houses together 
with his wRe, children, and servant : — Held, that 
K. was not “ a servant or other person ” within 
the meaning of 32 & 33 Viet, c, 14, s. 11, and 
that the respondent was not exempt fronu 
inhabited house duty in respect of the houses- 
Tewens v. Koahes, 60 L. J., Q. B. 1B2 ; 6 Q. B. D. 

' 530 ; 44 L. T. 128 ; 28 W. R. 562 ; 45 J. P. 468'< 
— C. A. See now 44 Viet. c. 12, s. 24. 

The appellants, the City Bank, occupied 0,^(1 
used as a bank and for the purpose of carrying oui 
their business as bankers therein, the ground 
floor and basement of a building, which had a 
separate entrance from the street, and no internal 
communication with the rest of the building,, 
from which it was structurally separated. The 
only persons dwelling on the premises at night 
were two persons, namely, a porter, in the service 
of the appellants, and a man named Smith, a 
clerk in their employ, who dwelt therein for the 
protection of the property. There were also two* 
watchmen employed to patrol the premises at 
night, but who had no room there. The custody 
of the keys of the premises was committed by 
the appellants to Smith, who«5e duty it was to 
see that the pren^es were safely locked up and 
secured every night, he dccfi?py4ng one small 
room only, and such residence being merely for 
the protection of the bapik. Upon these facts, 
the commissioners having held the appellants 
liable to inhabited house duty upon the above 
premises, it was, on appeal therefrom : — Held, 
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that the man Smith, though called a “ clerk,” 
dweit on the p^eml^^*es as a caretaker only, and 
solely for the purpose of protecting the same, 
and therefore the case fell within the eisemption 
contained in sub.-s. 2 of s. 13 of 41 & 42 Viet. c. 
15 ; and the appellants were not liable to the 
duty. Yewens v. Koaltes; (supra) discussed and 
distinguished. City Banli v. Laat^ 47 L. T. 264. 
Bee 44 Vict. c. 12, s. 24. 

The appellant, a banker, was the owmer of 
premises which he occupied and used as a bank, 
and for the purpose of carrying on his business 
as a banker therein. The premises comprised 
three coal cellars and a strong room underground, 
a front and back sitting-room, with a kitchen 
and scullery on the ground floor, a front sitting- 
room and two bedrooms on the first floor, and 
five bedrooms on the second floor. One coal 
cellar and the strong room, the front and back 
ground floor room, and the front sitting-roon^ 
on the first floor, were used by the appellant foi 
the purpose of his bank. The kitchen and 
scullery, one bedroom on the first floor, and two 
on the second floor, were occupied by* one 
Somerford, who dwelt therein for the protection 
of the bank ( rest of the cellars and rooms 
being unused), and his family, viz., his wdfe and 
a son and daughter, both of age, and the son 
being occupied in the county court office, dwelt 
there wdth him, Somerfoid himself being in the 
employ of appellant as a clerk at a salary of 
lOOZ. a year, w^hich included the services of him- 
self and family in taking down and putting up 
the bank shutters, cleaning the ofiSces, lighting 
the fires, and ansivering the door, fl'he commis- 
sioners having, upon these facts, confirmed the 
assessment of the appellant to the inhabited 
house duty in respect of his occupation of the 
above-mentioned premises, it was, on appeal 
therefrom : — Held, that the case came precisely 
within the judgment of the court of appeal in 
Teivens v. Noakes (supra), and that the respon- 
dent was liable to the duty to which he had been 
assessed, and did not come within the exemption 
ins. 13, suh-s. 2 of 41 Vict. c. 16. Wootten v. 
Bolfe, 47 L. T. 252. 

The respondents, wholesale clothiers, were 
possessed of premises the w^hole of which were 
used as warehouses and counting-houses, except 
a sitting-room and bed-room on the top-storey 
occupied by their cashier, W'ho had a salary of 
2001. a year, and who slept on the premises 
solely as caretaker and for their protection, this 
being considered as part of his duty : — Held, that 
the income tax commissioners were warranted 
in finding that the cashier was “a servant or 
other person ” within 41 Vict. c. 15, s. 13, part 2, 
and that the jiremises were accordingly exempt 
from house duty. Y/^-wms v. Boa/ii'S (supra) 
explained. Botfe v. Hyde. 60 L. J., Q. B. 481 ; 
6 Q. B. D. 673 ; 44 L. T. 776 ; 46 J. P. 632. 

A female caretaker resided on premises, and it 
w^as a condition of her employment that her son, 
w^ho was a clerk, employed elsewhere, should 
sleep on the premises for their better protection : 
— Held, that the premises were not exempt from 
inhabited house duty under 41 Vict. c. 16, s. 13, 
sub-s. 2. Wegnelm v. THyvZf, 54 L. J., Q. B. 
308 ; 14 Q. B. H. 838 ; 52 L. f. 807; 33 W. E. 
566 ; 49 J. P. i80f » 

• 

4. OcArpATiON. 

Police Station,] — superintendent of police 
lived with his family in a house within the 
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l:|)undary of a police station which included 
other buildings used for the purposes of the 
police district. There was a yard to the housCy 
and a w^all which divided his premises from the 
remainder of the police station, to W’hich a door 
in the wall afEoi ded access. The front entrance 
of the house faced the street. H?? kept the 
keys of the house, w'hich he had himself 
furnished, and for the use of w’hich a deduction 
was made from his salary. He was compelled to 
live in the house, as that was necessary for the 
discharge of his official duties ; the house was 
liable to be used for such purposes connected 
with the police force as the chief ’constable 
might direct ; and he was liable to be removed 
from station to station *t any time : — ^Heldy 
that he had not such an occupation of the house 
as to render him liable to inhabited house duty 
in respect of it. Bent v. Bolerts, 47 L. J., JSx. 
112 ; 3 Bx. B. 66 ; 37 L. T. 673 ; 26 W, E. 128. 

Public School — Masters’ Houses,] — The head 
master of a public school, residing and taking 
boarders in a dwefiing-house provided by a com- 
pany carrying on the school, is assessable to in- 
habited house duty in respect of the house, and 
not the company. CUftoR College v. Thomjmmy 
65 L. J., Q. B. 231 ; [ItOO] 1 Q. B. 432 ; 74 L. 
T. 168 ; 44 W. E. 410 ; 60 J. P. 599. 

Masters of a public school, appointed by the 
governing body, who reside and take boarders 
in dwelling-houses provided for them, and for 
which they pay little or no rent, are separately 
assessable to inhabited house duty m respect of 
their houses, and the governing body are not 
assessable. The relationship between the house- 
masters and the governing body is not that of 
agents or servants carrying on the business of 
the school. CkartevkoRBe School v. 6rciylei\ 6,y 
L. J., Q. B. 233 ; [1896] 1 Q. B. 437 ; 74 L. T. 
171 ; 44 W. K. 412 ; 60 J. P. 326. 

Premises occupied with Dwelling-house — 
Public School.] — The chapel, class-rooms, 
gyrmnasinm, racquet courts, and other buildings 
necessary for the purposes of a public school, 
although contiguous, do not belong to nor are 
they occupied with the masters’ houses so as to 
fall within rule 2 of schedule B to 48 Geo. 3, 
c. 55, and are not assessable. Clifton College v. 
Thomjjson and Charterhouse School v. Gayler, 
supra. 

** Training Stables.] — The appellant, who 

carried on the business of a horse-trainer, 
occupied a dw^ing-house to which^vas attached 
half an acre of ground, w^hich he used as a train- 
ing and exercising yard for horses. On three 
sides of the yard were ranges capable of pro- 
viding accommodation for thirty-nine horses. 
Over the stables on one side of the yard were 
four rooms, in which sleeping accomodation 
was provided for the stable lads employed by 
the appellant. The head lad slept in the dw^ell- 
ing-house Held, that the stables and training 
yard "belonged to and w'ere occupied with’' 
the dwelling-house within the meaning of 48 
Geo. 3, c. 55, schedule B, r, 2, and were properly 
charged to inhabited house duty ; and that as 
part of the stables were used for providing sleep- 
ing accommodation for the stable lads, the pre- 
mises did not come within the exemption in 
favour of business premises provided by 41 Vict. 
c. 15, s. 13, of the Customs and Inland Eevenue 
Act, 1878, Cheape v. Minmont (2 Tax Cases 
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418) approved and followed. LamMoii v. Kerr^ 
<6-1 L. B. 749; [1895] 2 Q. B. 233; 15 

IL 475 ; 43 W. R. 541 ; 59 J, P. 775. 

Lodgings Let for Portion of a Year.] — Houses 
let as lodgings in places of public resort, and 
which ares^o occupied by the various families 
hiring them for the season (much less than half 
a, year at a time), and are, during the remainder 
of the year, left wholly unoccupied, are charge- 
able to the assessed taxes for the entire year. 
Sullett Olas.H's Case^ 8 Price, 123, n. 

A person^ beeping a house for the purpose of 
being let a ready-furnished lodging-house, is 
•chargeable for a whole year’s duty, although it 
is unoccupied and unfurnished for one entire 
quarter. Wngltt^s 8 Pi ice, 125, n. 

And persons letting houses furnished, as lodg- 
mg-houses, for a part of the year, not being at 
4 iny time occupied for more than six months suc- 
cessively, and paying three-quarters of a ^mar’s 
iissessed taxes, are still liable to the charge for 
tfche otlirer quarter ; and the commissioners have 
no power to make any abatement in the assess- 
ment, although, during the quarter for which 
•such abatement is claimed, the houses had not ( 
been opened. Shlnnev's Casc^ 8 Price, 124, n. 

Bemoval during Year.] — And the oumer of a 
house, occupied by him till the 25th June, is 
•chargeable with the assessed taxes for the re- 
anainder of the year ; that is, till the succceling 
Sth April ; although he quitted possession on the | 
26th June, and ceased to occupy the house after- 1 
awards. Price's Case. 8 Price, 122, n. 

TTnoccupied House.] — It seems that houses left ' 
iinoccupied by the owner during part of the year, 
wdiere the furniture is not taken away, are liable 
to the duties for the whole year. Colytoi^ la re, | 
S Price, 117. 

Notice to Commissioners.]— The commis- 
sioners are not entitled under 43 G-eo. 3, c. 161, 
•s. 15, to discharge persons charged for houses under 
s. 10, on the ground of their not having been 
occupied during the whole year, unless notice 
in writing has been given to the asse=?sor of such 
houses not having been occupied. Colijtoa, la re, 
S Price, 117. 

III. LAND TAX. 

1. Property LUiHe to, 179, • 

2. Redemption, f82. 

3. Contracts between Landlorl and Tenint, 

188. ' » 

4. Assessment and Recovery, 190. 

L. Comniissioners, 193. 

6. When d>educteil from Payments, 105. 

t 

1. Property Liable to. 

‘‘Hereditaments” — Railway Tunnel.] — ^A 
railway company were empowered by their 
rspecial act in maldng their line, where it passed 
xinder a highway, to appropriate and use the 
isubsoil in lien of wholly taking the lands ami 
fhe surface. The company, in pursuance of thmr 
powers, reade a tunnel for their line under a 
highway, leaving the roadway on the top of the 
Ttiinnel, and merely appropriating the subsoil : — 
Held, that the tunnel was not a" mere easement, 
but that it came within the meaning of the 
word “hereditaments” in s. 4 of the Land Tax 
Act (38 Geo. 3, c. o), and consequently that the 


railway company were liable to pay land tax in 
respect thereof. Chelsea Waierworhs v. Roioiey 
(17 Q. B. 358) distinguished. Metropolitan Ry. 
V. Powler, 63 L. J., Q. B. 553 ; A. C. 416 ; 

1 R. 264 ; 69 L. T. 390 ; 42 W. R. 270 ; 57 J. P. 
756— H. L. (E.) 

"Waterworks Company — Pipes and 

Mains.] — A waterworks company is not liable 
to pay land tax in respect of the land through 
or on which, by a parliamentary power, it is 
entitled to lay and does lay its mams and pipes 
for the conveyance of water, such a power being 
only in the nature of an casement, and therefore 
not making the company “ holders of lands or of 
an hereditament,” withm the Laud Tax Acts. 
Chelsea Waterioorlis v. IJowlei/, 17 Q. B. 358 ; 
20 L. J., Q. B. 520; 15 Jur. 1129. 

^ Bridge Tolls.] — By 38 Geo. 3, c. 5, for 

granting a land tax for 1798, it was enacted that 
all manors, messuages, lands, tenements, tolls, 
xc,, and all hereditaments of whatever nature 
or Icintl soever they be, situate, lying, being 
and happening, or arising, should be charged to 
the land tax. By 38 Geo. 3, for making 
the land lax perpetual, it was enacted that the 
sums charged by 38 Geo. 3, c. 5, in respect of 
the manors, lands, tenement-^, ami hereditaments 
in the act mentioned, should be raised for over. 
An act incorporating a bridge company autho- 
rised the coinjiany to take ttdls, ami enacted 
that the shares of the proprietors shoulil be 
personal estate, and not in the nature of real 
property : -Hel<l, that the company was liable 
under 38 Geo. 3, c. 60, to be rated to the land 
tax in respect of their tolls, as being a tenement 
and hereditament within the true meaning of that 
act. Vauxhall Bridge Co. v. Saioyer, 6 Ex. 504 ; 
20 L. J., Ex 804. 

Bridge tolls, which do not arise from the mere 
user of land, but are granted to a bridge com- 
pany, as a franchise, by act of parliament, are 
an hereditament of themselves, and liable to be 
assessed as tolls to the land tax, by virtue of 
38 Geo. 3, c. 5, s. 4. Charing Cross Bridge Co. 
V. Mitchell, 4 El. & Bl. 5-i9 ; 24 L. J., Q. B. 249 ; 
1 Jur. (R.S.) 608 ; 3 W, R. 378— Ex. Cb, 

The fact that the land tax on the land on 
which the abuttals are built has been redeemed 
does not relieve the company from the liability 
to be assessed for the tolls. Ib. 

By a bridge act, the bridge and roads “ shdill 
not be charged or chargeable with any parochial 
rates or assessments whatsoever for or in respect 
of the tolls ” : — Held, that the exemption was 
confined to the rates and assessments laid upon 
the parish for local purposes, and did not extend 
to the land tax. Waterloo Bridge Co. v. Call, 
1 El. & El. 213 ; 28 L. J., Q. B. 7() : 5 Jur. (n.S.) 
464 ; 7 W. R. 87. Affirmed, 1 El & El. 213 ; 29 
L, J., Q. B. 10 ; 5 Jur. (r.S.) 1288— Ex. Ch. 

The land on the north side of the river was re- 
deemed from land tax before it was conveyed to 
the bridge company : — Held, that such redemp- 
tion was immaterial, as the tolls were a separate 
tenement, lb. 

By s. 20 of 6 Geo. 3, c. 66, •Battersea bridge 
was exempt fron^all rates and taxes : — Held, 
tliat tolls were likewise ^fxefi.pf^. Iriton v. 
Kicholls, 5 W. R. 24. ^ 

• 

Qt^-t-rent.] — ^An owner of a quit-rent shall 
pay taxes only in proportion to what the land 
pays ; but where the matter has been examined 
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by the commissioners of the land tax, the court 
Will lot re-examine it! Brocltman y. Koneyivood, 
1 P. Wms. 328. 

Kenewable leasehold s.]~-The 38 Geo. 3, c. 60, 
s. 37, applies to leaseholds renewable by custom. 
JYaame v. ^loorao^n , 36 L. J., Ch. 274 ; L. R. 3 
Eq. 91 ; 12 Jur. (n.s.) 913 ; 15 W. B. 51. 

Royal Exchange.] — The corporation of the 
Royal Exchange Assurance Company in London 
is liable to be assessed to the land tax, m its 
corporate capacity as a corporation. Extliamje 
Assurance Co. v. Ymiglian^ 1 Burr. 155; 1 Ld. 
Een. 320. 

Exemption — Hospitals.] — Taxing acts must be 
construed strictly. And where therefore land 
which, m 4 Will. & M., being employed for 
charitable purposes, as the site of an almshouse 
or hospital, was on that account declared by ai 
statute then passed (4 Will. & M. c. 1) to be ex- 
empt from the land tax at that time imposed — 
and the like words of exemption were usc^d in 
38 Geo. 3, c. 5, the fact that other land had since 
been applied to the same charitable purposes, 
and the origina^ii^nd had been, by order of the 
court of chancery, directed to be held by the 
trustees of the charity to their own use, freed 
from its charitable trusts, did not, without moie, 
render it liable, even in the hands of a tenant, to 
the taxation from which it had been previously 
exempt. Cox V. Rabbits, 47 L, J., Q. B, 385 ; 
S App. Cas. 473 ; 38 L. T, 430 ; 26 W. R. 483— 
H. L. (E.) 

Residence in a Hospital.] — A house 

wdthin the limits of a hospital, appropriated 
to an officer of the hospital for the time 
being, is not assessable. Harrison v. Ruleoah, 

1 H. Bl. 68. 

The proviso in 38 Geo. 3, c. 5, s, 25, exempting 
hospitals from land tax, applies only to hospitals 
and sites of hospitals founded before the passing 
of the 38 Geo. 3, c. 60, the act by which the 
former act was made perjjetual. Colchester 
{^LoreV) V. Kenney, 4 H. & C. 445 ; 35 L. J,, 
Ex. 204 ; L. E. 1 Ex. 308 ; 12 Jur. (N.s) 743 ; 
44 L. T. 888 ; 14 W. R. 994. Affirmed, 36 L. J.. 
Ex. 172 ; L. R. 2 Ex. 253 ; 16 L. T. 463 ; 15 
W. R. 930— Ex. Ch. 

Crown Property.] — ^An asylum for the 

mfiintenance and education of children of soldiers 
who have fallen in active service, built, endow ed, 
nnd entirely maintained out of a fund sub- 
scribed by the public, and administered by 
commissioners appointed by the crown, is not 
•exempted, qua crowm property, from paying the 
land tax. Ib. 

Land previously chargeable with land tax is 
mot exempted by becoming crowm property. 1 b. 

The king’s dockyards aie not assessable. Ait.- 
Hen. V. mu, 2 M. &; W. 160 ; 6 L. J., Ex. 105. 

Lands Exempt before Statute.] —Houses 

huilt on lands embanked from the Thames, in 
pursuance of 7 Geo. 3, c. 37, which vests those 
lands in the owmars free from taxes, w'ere not 
liable to be assessed to the gene/al land tax im- 
posed by 27 (*eo^3,*c. 5, though such act is 
conceived in general terms, and is subsequent | 
in point of tune to the #ict creating the exemp- 
tion. Williams v, Pritchard, 4 Term Itep. 2*2 
R. R. 310. And see Perch ard v. Ileyioooa, 8 
Term Rep. 468. 


Colleges.] — Buildings of a college in one 

ofthe universities taken into and madeapart of 
the college betw^een the passing of the first Land 
Tax Act and the act which made that tax per- 
petual, are exempted. All Souls' College v. 
Costar, 3 Bos. & P. 635, ^ 

But wffiere a college, soon after the passing of 
the first Land Tax Act, purchased land of a 
parish under a private act, which provided that 
the college should pay all taxes wdiich the pre- 
mises then w^ere, or should thereafter be, subject 
to : — Held, that the lands purchased w^ere not 
exempted, lb. > 

a 

Tithe Rent-charge.] — The annual rent-charge 
payable under the Extraon^nary Tithe Redemp- 
tion Act, 1886, in lieu of the extraordinary 
charge previously levied under the Tithe Commu- 
tation Acts, is not liable to land tax. Carr v. 
Powle, 62 L. J., Q. B. 177 ; [1893] 1 Q. B. 251 ; 
5 R. 103 ; 68 L. T. 123 ; 41 AV. R. 365 ; 67 J. P. 
136. 

» 

On Exchange of Lands.] — Upon an exchange 
of lands under 6 tk 7 Will. 4, c. 115 (which con- 
t*ms a clause a&sirailatingthe tenure and quality 
of lands exchanged and allotted to that of the 
lands in respect of which the allotment or ex- 
change is made), the statute does not transfer 
a liability to land-ta.x from one property ex- 
changed to the other, Coocli \ .Walden, 40 L, J., 
Ch. 039. 

In What County — New River Company.] — 

By a charter of King James 1. the governor and 
company of the new river w’eie incorporated, 
and the new river, cut, and stream granted to 
them in fee. The shares of the ])roprietors 
have been held to be real estate. By 38 Geo. 
3, c. 5, s. .57, all persons having shares in the 
new^ river, are to be assessed by the commis- 
sioners for the city of London, and the tax is to 
he paid by the treasurer to such person as the 
commissioners should appoint. From time to 
time various shareholders redeemed the land tax 
on their shares. The new river commences in 
Hertfordshire, and runs for thice miles through 
a parish in that county. The river, as it existed 
m 1798, has never been redeemed from land tax 
except as aforesaid. The company has since that 
time purchased land in Hertfoidshire, the land tax 
on the whole of wdiich, with the exception of two 
roods and ten perches, bas been redeemed : — 
^eld, first, that no other lanci tax is payable 
upon the property of the New^ Paver Company 
as it existed in J 798, than that imposed by s. 57, 
and consequently that the river is not taxable 
in Hertford.'^bire. Keiv River Co. v, Hertforil 
Land Tax Commissioners, 2 H. & N. 129 ; 26 
L, J., Ex. 281; 5W. Ji. 611. 

Held, secondly, that, as to the property since 
purchased, the land tax of which hf\4 not been 
redeemed, such pioperty continues to be taxable 
in Hertfoidshire. lb, 

2. Redemption. 

(Construction of Statutes.] — As to construction 
of the Land Tax Redemption and Hale Act, see 
Williams v. Steivard, 3 Her. 472 

Ihe Confirming Statutes, r54 Geo. 3, c. 173, 
and 57 Geo. 3, c. 100, have removed any objection 
to a sale and conveyance under the Land Tax 
Redemption Acts, arising from the property so 
sold not having been originally saleable, or not 
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having heen property sold, 'wdtliin the meaning 
and acco^rdmg to the directions of the Acts. 
JBeadoti V. King^ 9 Hare, 499 ; 22 L. J., Ch. 
111 . 

The restriction expressed or implied in the 
words of 25 of the confirrning stat. 67 Geo. 3, 
c. 100, “tfi? titles derived under such sales,” 
construed to mean that the acts were not to 
operate upon titles anterior to the sales under 
those acts, and not to limit the confirmation to 
the titles of such purchasers only. 11. 

Under the statutes for the redemption of the 
land tax, lords commissioners are placed in 
the position of vendors, and, therefore, if the 
trustees of a charity should purchase the pro- 
perty of the charity niftier those acts, they would 
not be purchasing from themselves but from the 
lords commissioners. 11). 

The Confirming Statutes, 64 Geo. 3, c. 173. 
and 67 Geo. 3, c. 100, remove any objection 
which might have been raised on the ground of 
the party selling under the acts, being both 
vendof and purchaser. II. 

An objection to the vahdity of a sale under 
the Land Tax Redemption Acts, upon the ground 
that the lands were not properly saleable, and** 
apart from any question of fraud, were not 
properly sold under the acts, is a legal objec- 
tion ; and there being no impediment to the 
trial of that question at law, a bill in equity on 
such a ground cannot be supported. II. 

If it were shown that a purchase under the 
Land Tax Redemption Acts had been effected 
by fraud, the court would rectify it notwith- 
standing the confirmation statutes, for a pur- 
chase so effected would not acquire validity from 
those statutes. J&. 

Effect of — Manor.] — When a manor has 
once been charged with land tax, and the tax 
once redeemed, no subsequent inclosure of the 
waste lands will render the manor liable to re- 
assessment. Hodgson v. Pearsooi^ 31 L. T. 679. 

Bridge — Abuttals.] — The redemption of 

land tax on the land on which the abuttals of a 
bridge are built does not relieve the bridge com- 
pany from being assessed for the tolls. Char mg 
Cross Bridge Co. v. Mitchell^ 4 El. & Bl. 649 ; 
24 L. J., Q. B. 249 j 1 Jur. (N.S.) 608 ; 3 W. R. 
378— Ex. Ch. 

Sale by Ecclesiastical Corporation for-~^ 
Minerals.]*— The 69 Geo. 3, c. 21, s, 12, in effect 
provides that upon sales of lands by eccle- 
siastical corporations for redempticn of land tax, 
the minerals shall not pass by the conveyance 
of the lands, hut shall be always absolutely ex- 
cepted or reserved to such ecclesiastical corpora- 
tions. A conveyance of prebendal land, executed 
under this statute in 1799, contained a general 
exception minerals, but purported to except 
out of such exception the clay under twenty 
perches of the land : — Held, that the exception 
out of the exception was not rendered effectual 
by 67 Geo. 3, c. 100, s. 26, for that act was in- 
tended to remedy defects in the mode of con- 
veyance, and not in the subject-matter conveyed, 
and that the property in the clay under the 
twenty perches did not pass by the deed of 1799. 
WMdiome v. Bcclesiastical Commusion*‘rs. 47 
L. L, Ch. 129 ; 7 Ch. B. 376 ; 37 L. T. 346. 

The 39 Geo. 3, c. 21 only applies to sales sub- 
sequent to the act. Wilson v. Grey, 36 L. J., Ch. 
62 ; L. R. 3 Eq. 117. 


"Land Tax, 

A contract for the sale > of lands, with 
their appurtenances, belonging to a redtor, 
was entered into under 38 Geo 3, c. 60, and 
39 Geo. 3, c. 6, which enabled ecclesiastical 
corporations to sell lands for the redemption 
of land tax. Before the payment of the 
purchase money into the Bank of England, 
as directed by the acts, and the execution 
of the conveyance, the 39 Geo. 3, c. 21 was 
passed, which enacted that all minerals under 
lands belonging to any ecclesiastical corporation 
which should he sold, should be absolutely 
excepted and reserved ; and that the provisions 
of that act should, in the execution of the former 
acts, be applied as if they had been specially 
enacted in those acts . — Held, that the minerals 
passed to the purchaser. Ih. 

Lease by Bishop — ^Reservation in.] — In a lease 
(rf lands belonging to a bishoji in right of his see, 
granted after 42 Geo. 3, c. 116, the laud tax 
having been redeemed by such bishop with 
money raised pursuant to the act, such redeemed 
land fax must, in addition to the ancient and 
accustomed rent, be expressly reserved and made 
payable during the term grantcai^y the lease ; 
and, therefore, a lease of such lands granted by a 
bishop, in which the redeemed land tax was not 
so reserved and made payable, is voidable by the 
successor. I)oe d. Bocltedei^ (^UhshojI) v. Bridges, 
1 B. & Ad. 847 ; 9 L. J. (o.s.) K. B. 113. 

By Incumbent— Interest on Burchase-money.] 

— The representatives of a deceased incumbent 
of a rectory who has, out of .his own estate, 
redeemed the land tax prior to 1799, are entitled 
to recover from the succeeding incumbent the 
interest of the purchase-money, at the rate of 3L 
per cent, on such purchase-money. Kilderhee v. 
Ambrose, 10 Ex. 454 ; 3 0. L. R. 181 ; 24 L. J., 
Ex. 49. 

■ Contract for Purchase of Land — Com- 

pletion.] — ^A person who had entered into an 
agreement for the purchase of land, which was 
formerly part of the glebe of a rectory, and had 
been before sold for the redemption of the land 
tax, is not bound to complete his purchase, ^vhere 
it appears that, upon the prior sale for the re- 
demption of the land tax, the rector was himself 
the actual purchaser in the name of his curate. 
Gro'ter v. Hngell, 3 Russ. 428 ; 27 R. R. 103. 

% 

Presumptions as to,] — A man who redeems 
his land tax must be presumed to do so to 
exonerate his estate from a periodical and 
troublesome outgoing, and not to transmit as 
money to his personal representatives. Weld v. 
Tew, Beat, 275. 

The court will not declare the land tax on an 
estate to have been redeemed merely for the 
benefit of a trustee for sale, and to supply an 
alleged defect of title, although such redemption 
has in fact taken place. S^arltes, Bx xyarte, 
M‘Clel. 618. 

Consolidation of Charge.] — A person having 
a partial interest, redeemed th^land tax on three 
several tenement!^ by one contract and at one 
price: — ^Held, that the three Siafges were not 
consolidated so as to give him on^ aggregate 
charge on gill tenements, Dut he acquired three 
sepaj:’ate charges on the three several tenements. 
Cox V. Corenton, 31 Beav. 378 ,* 8 Jur, (N.S.) 
1142; 7L. T. 78; 10 W. E. 829. 
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By Owner of Leasehold Interest — Merger.] — 
Tli» owner of a leas’ehold interest redeemed the 
land tax under 38 G-eo. 3, c. 60, by the transfer 
of stock to the commissioners ; he exercised no 
option as to keeping the charge on foot : — Held, 
that there was no merger of the charge, but that 
he was owner of a specific charge on the piemises. 
jS^eame v. Moormm^ 36 L. J., Ch. 27d ; L. K. 3 Eq. 
91 ; 12 Jur. (k.S.) 913 ; 15 W. K. 51, 

Held, also, that the land tax did not revive on 
the expiration of the lease. Ih, 

By Tenant for Life.] — A., being under a 
settlement tenant for life in remainder, after 
prior estates for life in tail with remainder to his 
own first and other sons in tail, with an ultimate 
remainder in fee, which afterwards became 
vested in the first tenant for life, redeemed the 
land tax upon the settled estate during the life 
of the first tenant for life, and took an assigr^ 
ment to himself under the Land Tax Act. The 
prior tenant for life afterwards died without 
issue, having devised to A. the ultimate fee ; and 
A. being in a dying state and having no*issue, 
made his will and devised the fee of the 
settled estate, ^j^thout declaring any intention 
with respect to the land tax redeemed. The 
land at his death continues to be part of his 
personal estate. Trevor v. Trevor^ 2 Myl. & K. 
675. 

Land tax redeemed by a cestui que use for life 
and in possession at the time of the purchase is 
personal property. Monday v. Hurley^ 6 L. J., 
(O.S.) K. B. 212. 

A., tenant for life, with remainder to his 
children, redeems the land tax on the estate 
with his own money, introducing into the con- 
tract for the redemption his own name and that 
of another person as trustees. A. afterwards 
became bankrupt ; on bill by his assignees 
against a purchaser of his life estate, and of 
the land tax so redeemed, a specific perform- 
ance decreed, as being within the stat. 1 Jac. 
1, c. 15, s. 5. Mnly v. Guy, 3 Mer. 702. 

On petition by a tenant for life, the court 
ordered that a sum of money, which the deputy 
remembrancer had received for lands taken for the 
public service, might be applied in part of a sum 
previously paid by the petitioner to redeem the 
land tax, he not having taken advantage of the 
clause in the Bedemption Act, which enabled 
him to sell part of the lands, although the next 
i%the remainder was a minor. Shephard, In re, 
Wightw. 131. 

G-rowing Timber.] — When a tenant for 

life, without impeachment for waste, makes an 
absolute sale and conveyance of land under 
42 Greo. 3, c. 116, s. 51, for the purpose of re- 
deeming the land tax on other property, the 
growing timber, though not mentioned in the 
conveyance, passes with the land ; and the price 
of it, as well as that of the land, must be paid 
into the Bank of England, although the price 
of the land without the timber makes up the 
sum for which the land tax is to be redeemed. 
Doe d. JBlewitt v. Phillips, 4 P. & D. 662 ; 1 
Q. B. 84 ; 10 L. Jfc., Q. B. 68. 

Tenant for Lif(<P-lCent-cliarge — Sale-Merger.] 
An equitable tenant in fee contracted to pur- 
chase a rent-charge imlieuof land tax^ redeemed, 
which was charged upon the estates" of which 
he was so tenant for life in fee, and the rent- 
charge was conveyed to trustees of the estates. 
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^Subsequently, he contmeted to sell the estates 
free from any incumbrances : — Held, first, that 
land tax was entirely extinguished. Bulhelcy v. 
Rope, 1 Kay & J. 482 ; 24 L. J., Ch. 356 ; 1 Jur, 
CN.S.) 864 ; 3 W. B. 360. 

Held, secondly, that the rent-chargp in lieu 
thereof was merged in the inheritance, and, con- 
sequently, that the purchaser was entitled to 
hold the estates free from such charge. li, 

Bight to Pay off.] — Under 42 Geo. 3, c. 

116, a remainderman in possession can compel 
the representatives of the tenant of ^ previous 
particular estate, who has redeemeef* the land 
tax, to receive the consideration money for such 
redemption, with all arreq^'S of interest, so as to 
free the land from the charge and payment of 
the interest to which it was subject, for the 
benefit of such tenant. Co%tsins v. Harris, 12 
Q. B. 726 ; 17 L. J., Q. B. 273 ; 12 Jur. 835. 

By Crown — Contract to Grant Lease.] — A. 
agreed with B. to grant him the lease® of a 
house (to be built), when it was complete, finished, 
and fit for habitation. B. being constantly on 
^the premises during the building, took possession, 
and then made various objections on the ground 
that the house was not complete, finished, and 
fit for habitation. A. claimed 3^. per annum 
additional rent, on the ground that the crown, 
since the contract, had redeemed the land tax 
which A. was liable to pay : — Held, that s; 120 
of 42 Geo. 8, c. 116, did not apply. Faulkner v. 
LlewellUu 9 L. T. 251 ; 11 W.B, 1055. Affirmed 
9 L. T. o5'7 ; 12 W. B. 193. 

Bequest to Married Woman — Mortgage by 
Husband.] — Land tax having been redeemed, 
was bequeathed to a married woman. After- 
wards the husband, having registered his mar- 
riage in the land tax office in the manner re- 
quired by 38 Geo. 3, c. 60, s. 78, mortgaged the 
land tax in the form of assignment which is 
prescribed by the act, he convenanting to pay 
the mortgage debt, and reserving the equity of 
redemptiou to himself alone. The wife survived : 
— Held, that the husband acquired an absolute 
power of disposition over it. Pigott v. PigoU^ 
37 L. L, Ch. 116 ; L. B. 4 Eq. 649 j 16 L. T. 
766. 

Natural Produce of Lands.] — The Hew Biver 
Company is not liable to be assessed to the land 
Jax in respect of the springs rising in land on 
which land tax has been redeemed, inasmuch 
as the redemption of the land tax on the land 
on which the jrells stand, relieves «the land and 
all its natural productions from any further tax, 
though possibly at the time of such redemption 
it might not have been known that such springs 
existed. Revo Jtivee* Oo. v. Hertford Land Tax 
ConiviissiOTOirs, 2 H. & 129 ; 26 L. J., Ex. 281 ; 

5 W. B. 611, 

Sale by Hospital — Expenses of Sale,] — A cor- 
poration intitled “the Wardein and Poore of 
the Hospitall of the Holy Trinitie in 0., of the 
foundation of J. W., archbishop of 0;” by deed, 
s(?aled with their common seal, in which they 
described themselves as “ The Warden and poor 
of the hospital of the Holy Trinity in 0.,” 
omitting the name of their founder, sold part of 
their estate for 60Z., paid in discharge of the 
costs of the sales made by them for the redemp- 
tion of their land tax ; — ^Held, that the applica- 
tion of the 50?. to defray the expenses of the 



187 


188 


EEVENUB— LanfZ " Tax. 


sale of the corporation’s other estates was^ a 
valid payment within 39 Geo. 3, c. 6, s. 36. 
Croydon Hospital y, Farley, 2 Marsh. 174; 6 
Taunt. 467. 

Infaiit ^ Tenant in Tail.] — Guardians of an 
infant tenant in tail redeemed the land tax on 
the entailed estate. The tenant in tail died, 
having bequeathed the land tax to the next 
tenant in tail. The latter tenant m tail suffered 
a recovery, and settled the estate, but always 
dealt with the redeemed land tax as a subsisting 
charge. ^-The settlement contained in its opera- 
tive part the usual general words “ all the estate, 
i&c.” : — Held, that the land tax was not merged 
by its redemption, the recovery, by the opera- 
tion of the settlement, or otherwise, but passed 
by a bequest of it in the settlor’s will. Blundell 
V. Stanley, 3 DeG. & Sm.433 ; IS L. J., Ch. 30U ; 
13 Jur. 998. 

In the application of the personal estate of an 
infaijit tenant in tail to redeem the land tax, by 
persons not having authority within the act, the 
court will determine by analogy to the option to 
be reserved by guardians, &g., under the act for 
the personal representative of the infant Co 
charge the estate in possession of the remainder- 
man, ^Vare v. JPolhill, 11 Ves. 257 ; 8 Ei. K. 
144. 

The guardian of an infant tenant in tail 
redeemed the land tax on the estate, but made no 
declaration, in pursuance of the 38 Geo. 3, c. 60, 
so as to make the land tax a charge on the 
inheritance. In a suit by the guardian who was 
also administrator of the infant tenant in tail, it 
was declared that the land tax was an annuity 
or rent charge in favour of the infant’s personal 
estate, and the court directed proper deeds to be 
executed by the then tenant for life and tenant 
in tail, charging the estate with the amount of 
land tax as an annuity. This was done by deeds 
not affecting the estate in remainder after the 
estate tail. On the death of the survivor of the 
tenant for life and tenant in tail, the personal 
representative of the infant claimed the benefit 
of the decree against the inheritance : — Held, 
that the declaration effectually charged the 
inheritance, and (the legal charges executed by 
the tenant for life and tenant in tail having 
failed) the tenant in remainder after the 
determination of these estates was directed 
legally to charge the estate with the annuity. 
Ware V. JPolhilLo De G. & Sm. 455. r 

Persons acting as guardians of an infant tenant 
in tail redeemed the land tax out of his personal 
property ; and in a suit agamsf' the tenant m 
tail in remainder, the court charged the real 
estates with an annuity equal in amount to the 
land tax for the benefit of the infant’s personal 
estate, and directed the t(Snant in tail to give a 
legal security on the estates. No recovery was 
ever suffefed, and a subsequent tenant in tail 
sold the estate free of land tax to a pui'chaser for 
value. No express notice of the annuity was 
given to the purchaser, but the abstract of title 
disclosed ‘the fact that the land tax was redeemed 
by the guardians of an infant tenant in tail, rmd 
that he died before attaining twenty-one : — Held, 
that this was sufficient constructive notice of the 
annuity ; and the annuity declared to be a sub- 
sisting charge on the land. Held, also, that 
negligence on the part of the annuitant was no 
answer to his claim. Ware v. Egniont, 4 De G. 
M. & G. 460 ; 24 L. J., Gin 361 ; 1 Jur. (jt.s.) 97 ; 
3 T]q, B. 1 ; 3 W. B. 48. 


Payment to Infant’s Agent.]— Testamentary 
guardian of infant sold part of the estat& for 
redemption of land tax. Vendee paid purchase- 
money to agent of vendor, who was also agent 
for vendee, and conveyance was executed ; but 
agent did not pay money into bank as required 
by 38 Geo. 3, c. 60. Purchaser entered and 
continued in possession for many years paying- 
land tax. Nearly twenty years after, attaining- 
his age, heir-at-law brouglit ejectment against 
purchaser ; bill by purchaser to restrain which 
and obtain confirmation of contract, was dis- 
missed without costs. Hicks v. Horant, 3 Y. & 
J. 286. Affirmed, 2 Dow & Cl. 414 ; 5 Bli. (N.s.> 
643. 

Property of Lunatics.] — Notwithstanding the 
provisions contained in the Land Tax Redemptioin 
Act (42 Geo. 3, c. 116), it is the duty of thecom- 
<^mittee of a lunatic to obtain the sanction of the 
lord chancellor before proceeding to a sale of any 
part of the lunatic’s estate, for the purpose of 
raispig moneys wherewith to redeem the land tax* 
Wade, In re, 1 H. & Tw. 202. 

Land tax on a lunatic’s estates redeemed by 
order out of the produce of^ffbcaying timber,, 
ordered to be cut for payment of debts, under 
the master’s report, that it was for his benefit : 
no equity for a charge in favour of the next of 
kin. Phillips, Ex parte, 19 Ves. 118 ; 12 B. B* 
151, 

Surplus Stock ] — Surplus stock, arising from 
sales under the acts for the redemption of the 
land tax, will be ordered to be transferred to 
the party who, if it were laid out in the purchase 
of lands, would be ep titled to have the lauds 
conveyed to him in fee. Eortesyue, In re, 
Russ. 128. 

Surplus stock purchased under 42 Geo. 8, c. 116^ 
s. 100, for the redemption of the land tax, cannot 
be applied to permanent improvement of the 
lands m respect of which the land tax was 
redeemed. Nether Stowe y Vicar aye, In re, 
L. B. 17 Eq. 156; 29 L. T. 604;' 22 W. B* 
180. 

Proof of Bedemptiou.] — The proper evidence 
to show that the land tax has been redeemed is 
the certificate of the commissioners or a copy of 
the register. Buchanan v. Poppleton, 4 C. B. 
(N.S.) 20 ; 27 L. J., C. P. 210 ; 4 Jur. (N.s.) 414 i 
6 W. R. 372. ♦ 

If there is a discrepancy between the contract 
for and the certificate of redemption on the one 
hand, and the schedule to such contract and 
certificate and the duplicate assessment on the 
other, the contract and certificate is to be 
deemed the true description, in the absence 
of affirmative evidence to the contrary, which 
evidence it lies upon the land tax commissioners 
to produce. Hodgson v, Pearson, 31 L. T. 679. 


3. COi7TRACTS BETWEEN LANDLOED AND* 
Tenant. 

Words of Contact — Net Be'^it.] — A net rent is 
a sum to be paieP^to the lai^^lq^d clear of all de- 
ductions ; and if a party agrees *'to take a lease 
at a net rent he cannot object tltat the lease 
contains ^ covenant for ffim to pay the land tax 
and sewers rate. Bennett v. Womack, 3 Car. & 
P. 96 ; 1 M. & Ry. 624 ; 7 B. & 0. 627 ; 6 L. J. 
(O.s.) K. B. 175; 31 B. R. 270. 
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All Taxes. ]-j-A tenant verbally agreeing 

“ t# pay all taxes,” is bound to pay the land tax, 
although not specifically mentioned. Amjield v. 
White, K. & M. 246 ; 27 K. E. 74.o. 

All Outgoings.] — Agreement between a 

landlord and tenant for a lease of a farm for a 
term of years, at a yearly rent, “free of all out- 
goings” : — Held, that the word “ outgoings ” in- 
cluded the land tax and tithe commutation 
rent-charge. Pariah v. Sleeman, 1 He Gr. F. &; 

J. S26 ; 29 L. J., Ch. 96 ; 6 Jur. (3S-.S.) 385 ; 1 
L. T. 506 ; 8 W. R. 166. 

Without Deduction.]— On a grant of a 

fee-farm rent, “ without any deduction, defalca- 
tion, or abatement for nr in any respect whatso- 
ever,” the grantee is entitled to receive the full 
rent without deducting the land tax. Bradhury 
V. Wright, 2 Dough 624. • 

Parliamentary Tax.] — The land tax is a 

parliamentary tax, within the meaning of an 
agreement to pay rent and all taxes, parliamen- 
tary and parochial. Manning v. Limn, 2 Car. k 

K. 13. ^ < 

A lessee covenanted “ to pay all parliamentary, 

parochial and other taxes, tithes and assessments, 
then or thereafter to be issuing out of all or any 
of the demised premises, or chargeable upon the 
landlords or tenants thereof for the time being 
in respect thereof : — Held, that a rent-charge 
imposed on the premises in lieu of the land tax, 
which had been purchased by a former tenant of 
the premises, under 42 Geo. 3, c. 116, was a par- 
liamentary tax or assessment within the meaning 
of the covenant. CJtrist's Hosjntal v. Barrild^ 
2 Man. & G. 706 ; 3 Scott (N.E.) 126. 

Improvement of Estate.] — Under a 

covenant in a building lease by the tenant to 
pay all the taxes, except the land tax, the land- 
lord is only to pay the old land tax, and not the 
additional land tax occasioned by the improve- 
ment of the estate. Hyde v Hill, 3 Term Rep. 
377. And see Bex v. Scot, 3 Term Rep. 602. 

A. demised land to B. upon a building lease, 
at the yearly rent of 60Z. clear of all rates and 
assessments, the sewers rate and land tax ex- 
cepted, with the usual covenant for payment of 
rent. B. having by building on the land in- 
creased its rateable value to 300Z. per annum : — 
Held, that he was only entitled to deduct the, 
sewers rate and land tax upon the original rent, 
and not in respect of the improved value. Smith 
V. HumUe, 15 C. B. 321 ; 3 0. L. R. 225. See 
also Watmi v. Home, 7 B. & C. 286 ; 1 M. & Ry. 
191 ; 6 L. J. (O.S.) K. B. 73 ; 31 R. R. 200, 

Deduction from Rent — Time.] — A tenant 
having paid land tax and paving rates for six 
successive years, without claiming any deduction 
from his landlord for these payments when he 
paid his rent : — Held, that such deduction should 
be made from the rent of the current year, and 
that the tenant could not claim it from his land- 
lord at any subsequent period. Andrew v. 
coch, 3 Moore, 2^8 ; 1 Br, & B. 37 ; 21 R. R. 669. 
S. P., 8tubl)s V Pardons, 3 B. ^ Aid. 516. 

Where thtf tenant of premises under a lease, 
which contained no reservation as to the pay- 
ment of land tax, crdmed a deduction for such 
tax, which was refused by the landlord, who 
afterwards distrained, and was paid the whole 
rent, and the tenant afterwards paid his full 
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l^iCnt for five successive years, without claiming 
to deduct such tax : — Held, that sifch acqui- 
escence was equivalent to a dereliction of his 
claim in the first instance ; and that he could 
not recover back any of the sums so paid by him 
for land tax, on the ground of their *hemg in- 
voluntary payments. Spragg v. Hammond, 4- 
Moore, 431 ; 2 Br. & B. 59. 

Amount.] — Where a landlord covenants 

to pay the land-tax, the lessee is not entitled to 
deduct for more than would be assessed on the 
amount of his rent, although he Jpay have 
actually paid more. Whitfield v. ^'andwood^ 
2 Stark. 440 ; 20 R. R. 712. 

A landlord who covenunts to pay the land 
tax, and save the tenant harmless, will discharge 
his covenant if he pays the tax according to the 
rent which he receives, although the premises 
may be taxed at a higher rate. Yea v. Lemaiiy 
1 Wils. 21. 

Redemption — Deduction on Eee-Farm* Rent,} 

— A fee-farm rent belonging to the croum 
was in pursuance of 22 Car. 2, c. 6, and 22 
•and 23 Car. 2, c. 24, vested in trustees for 
sale. The owners of the land, out of which 
it was payable, redeemed the land tax charge- 
able on it : — Held, that they were notwith- 
standing entitled to deduct 4a*. in the pound out 
of the rent, under 38 Geo. 3, c. 5, ss. 30, 31^ 
which enact, that all receivers of fee-farm rents 
due to any person claiming by any grant or 
purchase from or under the crown, by virtue of 
the 22 & 23 Car. 2, shall allow 4.s‘. for eveiy pound 
of the rents to the party paying the same, the 
effect of 38 Geo. 3, c. 60, and 42 Geo. 3, c. 116, 
being to perpetuate those sections. Moody v. 
Wells (Bean and Chapter'), 1 H. & N. 40 ; 25 

L. J., Ex. 273. 

Right to Charge for.] — ^Where an owner 

of a house, in consideration of a premium, de- 
mised it at one-third of its annual value, and 
afterwards redeemed the land tax ; — ^Held, that 
he was entitled to receive from the tenant an 
annual payment equal to two-thirds of the land 
tax so redeemed. Ward v. Const, 10 B. & C. 
634 ; 6 M. & Ry. 402 ; 8 L. J. (o.S.) K. B. 291. 

4. Assessment and Recovbey. 

, Apportionment.] — Land tax shall not be ap- 
portioned as between tenant for life and re- 
mainderman, the statute of 11 Geo. 2, c. 19, s. 16, 
having no a-yplication to this efise. Sutton v. 
Chaplin, 10 V'es. 66. 

Tithe Rent-charge— Basis — Rateable Value.} 
— In assessing tithe* rent-charge to the land tax 
the commissioners, under 42 Geo. 3, c. 116, s. 180, 
are bound to use as a basis the rateable or net 
annual value, and not the gross estimated rentah 
Reg, V. Land Tax Commissioners, 68 J. B. 446. 

Assessment is Conclusive.] — ^An assessment 
under 43 Geo. 3, c. 99, and 43 Geo. 3, c. 161, is 
final and conclusive unless appealed against in 
the manner prescribed by 43 Geo. 3, c. 99, s. 24.. 
Allen V. Sharpe, 2 Ex, 352 ; 17 L. J., Ex. 209. 

Information or Scire facias.] — Arrears of as- 
sessed taxes cannot be recovered by information 
in the nature of a popular action of debt, under 
43 Geo. 3, c. 99, s. 45, and 6 & 6 Wdl. 4, c. 20, 
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s; 13, inasmuch as the latter section provides thr.t 
the amotint “ shall be recovered from the person 
and persons making default of payment thereof, 
as a debt upon record to the king’s majesty.” 
The proceedings ought to be by scire facias, or 
extent, or information upon the record itself. 
Att-Gen. v. Sewell, 4 M. & W. 77 ; 6 D. P. C. 
673 ; 6 Car. & P. 376 ; 1 H. & H. 262 ; 7 L. J., 
Ex. 245. 

New River Company.] — Whether an annuity 
or rent-charge of the profits of the New Biver 
Oompan;^is to bear the full assessment to the 
land tax7 or to have the benefit according to the 
proportion of a reduction in consequence of an 
assessment upon the”' profits of company at an 
under value, qiuere. The bill by the annuitant 
was dismissed, the court refusing to raise an 
equity as to the profit arising from disobedience 
to the act. Adaif v. Kew Bi^ev Go., 11 Yes. 
429. 

Transfer to other Districts.] — Two properties 
in one parish had been assessed to the land tax, 
from the time of the earliest schedule in exis- 
tence, as part of the district or place, in which 
was comprised the next adjoining parish, these 
two properties, and a third property which had 
been repnted to be extra-parochial. The only 
lands in this district liable to land tax since 1806 
had been those belonging to these three proper- 
ties. In 1873 the two first-mentioned properties 
were transferred to and assessed in the parish in 
which they w^ere situated, under 4 & 5 Will. 4, 
-c. 60, s. 1 ; and upon appeal by the owner of the 
third property the land tax commissioners 
afiSrmed the transfer : — Held, that the usage 
established under such circumstances ought to be 
sustained, and that the transfer and new assess- 
ment must be set aside under 38 Geo. 3, c. 5, 
ss. 36, 53. Beg. v. Land Tax Commiss'ionevs, 36 
L. T. 374. 

On Redemption by Invalid Sale.] — See Warnei' 
V. JPotoliett, infra. 

Action for Wrongful Distress,] — The judg- 
ment of the commissioners of land tax on appeal 
is conclusive in an action brought against the 
officer for levying under a warrant of distress. 
jPatcliett V. Bancroft, 7 Term Hep. 367 ; 4 R. R. 
466. 

An action of trespass lies for a distress mac^ 
under a bad asS'essment, notwithstanding the 
power of appeal to the commissioners given by 
38 Geo, 3, 5, to parties aggr^ved by being 

overrated. Charleton v. Alway, 11 A. & E. 993 ; 
3 P. & D. 818 ; 9 L. J., Q. B. 237. 

Upon the plaintlfi refusing to pay a rate, the 
ooUector, acting under a •'warrant of distress, 
signed by the defendant and another commis- 
sioner, seized a piece of furniture of the plain- 
tiffis on the premises. The plaintiff brought an 
an action for an iRegal distress : — Held, that the 
distress warrant, and the proceedings thereunder, 
being perfectly regular, the case came within 
Patchett v. Baneroft (7 Term Rep. 367 ; 4 R.^R. 
466), and that the plaintifi conld not go behind 
the warrant, which justified the persons execut- 
ing it ; and that, the quota being established, the 
rate assessed not bemg appealed against must be 
-considered as the rate payable under the judg- 
ment of the commissioners, and the plaintiff, if 
he objected to the amount, should have appealed 
to them under the provisions of 38 Geo, 3, c. 5. 
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by which their decision was\ made final and con- 
clusive. Simjddn v. Bohinson, 45 L. T. 221.'’ 

In an action of trespass against a land tax 
collector, on a dispute as to whether the plain- 
tiff’s lands were in the parish for which the de- 
fendant was collector, the question for the jury 
is whether the whole or any part of the lands 
were in that parish, so as to comply with ss. 36 
and 53 of 33 Geo. 3, c. 5, Margetts v. Morley, 
1 L. J., K. B. 112. 

Notice of Action.] — In an action of 

trespass against a land tax commissioner for 
authorising a seizure of the plaintiff’s goods for a 
land tax that had previously been redeemed but 
vdthout the defendant’s knowledge, the defen- 
dant is entitled to notice of action under 5 & 6 
Will. 4, c. 20, s. 19. Thomas v. Williams, 1 B. 
& L. 624 ; 13 L. J., Ex. 87. 

Distress — Presence of a Constable.] — The 
presence of a constable is necessary at the 
breaking open of the outer door of a house pre- 
viously to a seizure of goods for land tax, under 
38 Geo, 3, c. 5, s. 17, and the necessity of such 
presence is not confined to the breaking open of 
a box or chest within the housc?r^A'’m v. Bacbui, 
4 M. & W. 419 ; 7 D. P. C, 53 ; 8 Car. & P. 699 ; 
8 L. J., Ex. 38. 

A collector of taxes has no right to take a con- 
stable or other person with him into the house 
of a party of whom he is about to demand the 
payment of arrears of taxes, and to levy a dis- 
tress for such arrears if necessary, unless he has 
reasonable groiiod for apprehending that an 
assault will be committed on him, or that the 
distress will be resisted. Bex v. Clarh, 4 N. & 
M, 671 ; 3 A. & E. 287 ; 1 H. & W. 262 ; 4 L, J., 
M. C. 92. 

Where, however, a collector, unwarrantably, 
but without any objection being made, intro- 
duced B., a constable, into the house of D., a 
person from whom he demanded taxes, and after- 
wards, reasonable ground to apprehend violence 
arising, the collector introduced 0., another con- 
stable, upon whom D. committed an assault, it is 
no answer to an indictment against D. for the 
assault on C. in the execution of his duty, that 
the collector had wrongfully introduced B. Ih, 

A collector demanded taxes due from D., the 
owner of a house, and intimated, in case of non- 
payment, he should distrain ; upon which D. 
threatened A, with personal violence, but ulti- 
mately promised to send the amount on a certSin 
day. This promise not being performed, A. went 
again to B.’s house, and demanded the taxes of 
D. B. left the room in which A. was, and fas- 
tened the outer door: — Held, that A. was justified 
in unfasteniug the door and introducing con- 
stables. Ih. 

Held, also, that, upon B.’s returning into the 
room, after the introduction of the constables, 
accompanied with a number of men, and com- 
manding 0., one of the constables whom he 
knew to be such, to leave the house, it was the 
duty of C. 'and the other constables to remain. 
Ih. 

Warrant.] — A collector of taxes may 

distrain without shaving his warrant with him. 
Ih. ^ * 

Previous Demand.]— The dcmwid required 

by 43 Geo 3, c. 99, s. 33, previously to a distress 
bemg levied for assessed taxes, need not be made 
in writing, nor personally on the party from 
whom they are due ; it is 'sufficient if a demand 
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5ias in fact been made, and there has been a 
refuial on the gronnfl of inability to pay, or for 
^iny other cause. Iteoo v. Ford, i N. & M. 451 ; 
2 A. & E. 588 ; 1 H. & W. 46 ; 4 L. J., M. C. 58. 

It is not essential that the demand to which 
the refusal applies should have specified the 
{precise amount claimed, if the debtor under- 
stood what the amount was, and did not object 
to it. Ih. 

Assessment in Wrong Parish.] — Where 

:a party has been returned in the schedule of 
the collector of land tax for a particular parish, 
under 43 G-eo. 3, c. 141, as in default for a sum 
sissessed upon him for land tax in that parish ; 
.-and the schedule having been duly certified to 
the court of exchequer, a levari facias was issued, 
under which such sum was levied on his goods, 
and paid into the receipt of the exchequer, the 
'Court cannot afterwards set aside the writ, on| 
the gi'ound that the party has been assessed in 
the wrong parish. Glutton Land Tax, In re, 
4 M. &; AV, 570 ; 1 H. & H. 430 ; 8 L, J., Ex. 113. 

Arrears.] — Commissioners under an act 

-of parliament, directing them, yearly and every 
year, to rate, charge, tax, and assess certain lands 
tor a certain number of years, having omitted to 
make any rate or assessment for several years, at 
length made an assessment for one year, and 
added to it the arrears of the past years, and 
levied for the assessments so made, including 
^uch arrears : — Held, that no arrears could he 
•due for the years respecting which no assessment 
had been made, and that the distress was there- 
fore bad, Keioton v. Young, 1 Bos. & P. (n.e.) 187. 

Ownership and Occupation.] — In an as- 
sessment to the land tax, the rectorial and 
vicarial tithes were assessed together, as in the 
•ownership and occupation of C., when, in point 
of fact, he was owner of the vicarial, and occu- 
pier only of the rectorial tithes : — Held, that 
•such assessment was bad, and a distress levied 
under it illegal. Charleton v. Alioay, supra. , 

Past Half-year — Excess.] — The distress 

was made for a past half-year ; there was conse- 
<iuently due an assessment on the vicarial tithes 
for the current half-year : — Held, that the col- 
lector could not justify the distress, by applying 
the sum which was in excess to this claim, no 
•demand on the current half-year having been 
ma^^e. Ih, 

6. COMMISSIONEKS. 

Duty and Powers of.] — ^Tbe court will grant 
a summary application against commissioners of 
land tax io compel a due assessment of the land 
tax. Att.-Ge7i, v. Land Tax Oommmloners, 12 
Price, 647. 

But the court has no jurisdiction to order 
commissioner's to cause the proportion charged 
upon a division to be equally assessed. Holhorn 
Land Tax Assessment, In re, 6 Ex. 548. 

The 1 & 2 Viet, c. 68, s. 2, which enabled the 
court of exchequer, on application by an owner 
or occupier of lands, to call upon commissioners 
of land tax to appear and maintain or relinquish 
their assessmen1?e ifx c^fses where such person has 
been rated t;^ce for the same land, applies only 
to cases in which tw(f separate and distinct 
bodies of commissioners, acting for different 
disti'icts, have both assessed the same land, each 
claiming it to be within their district or division, 
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ai|d not to a case where the kind has been rated 
twice by the same body of commissioifers. In 
the latter case the remedy is by appeal under 
38 Geo. 3, c. 5, s. 21. Glutton Land Tax, In re, 
6M. AAV. 689; 9 L. J., Ex. 211. 

The commissioners acting under 38'»Geo. 3, 
c. 5, are bound to assess the amount chargeable 
on the division for which they act, according to 
the real value of the assessable property for the 
year ; and they are not justified in retaining an 
assessment which has been in use many years, 
and after changes in the value of property, 
merely because making a new estima^ would 
be difficult, and require expenses for which they 
do not possess funds. Reg. v. Land Tax Com^ 
)nis^io?iers, 16 Q. B. 381. • S. C,, nom. Fgm, 
Fx parte, 20 L. J., Q. B. 211 ; 15 Jur. 190. 

But the court would not grant a mandamus 
calling on the commissioners to meet and make 
an equal assessment for the year, according to 
the best of their judgment and discretion, on a 
suggestion that they had made their assessment 
on an old and disproportionate estimate, tnough 
requested by an inhabitant of the division pay- 
ing land tax to reduce the assessment on his 
tlstrict to an equal pound rate ; the commis- 
sioners deposing in answer to the rule nisi for a 
mandamus that they had made the assessment 
for the year, and according to the best of their 
judgment. Ih, 

The duty of the commissioners in causing the 
districts within their divisions to be assessed to 
the land tax, is regulated not by 38 Geo. 3, c. 6, 
s. 8, but by 38 Geo. 3, c. <10, re-enacted by 42 
Geo. 3, c. 116. Reg.y. Tomer Land Tax Commis^ 
sioTwrs, 2 El. & Bl. 694 ; 22 L. J., Q. B. 386 ; 
18 Jur. 285 ; 1 W, R. 479. 

These latter statutes create a fixed quota to 
be raised from the land in each district (parish 
or place) within the division, subject to re- 
demption, such fixed quota being that which was 
laid upon the land in tbe district in the assess- 
ment for 1798, under 38 Geo. 3, c. 5. Ih. 

Approval of Sales by.] — A prebendary agreed 
by writing, in consideration of 31. per cent, stock 
(the amount necessary for redeeming the land 
tax), to convey to a lessee then in possession a 
part of the reversion in the prebendal estate, 
such part to be set out and valued by A., and 
approved by the king’s commissioners. The 
lessee furnished the sum required for purchasing 
ti^ stock, and the prebendary concluded the 
necessary contract with the Ijfnd tax commis- 
sioners, transferred the stock into the names of 
the commissionmrs for reducing tfte national 
debt, and had the contracts duly registered ; 
the land was also set out and valued ; but the 
lessee refused to sign the necessary memorial for 
the purpose of obtainkig the approbation of the 
king’s commissioners pursuant to 42 Geo. 3, 
c. 116, s. 76. The prebendary aftei'^ards dis- 
trained upon an under-tenant of the land for 
the amount of the redeemed land tax as addi- 
tional rent : — Held, that there had been no valid 
sale of land for want of the assent of the com- 
missioners, because, in order to comply with the 
provisions of s. 69, the prebendary ought to have 
sold not only the fee simple of the lands demised, 
but also the rents, services, and other profits. 
Held, also, that he had no right by s. 88 to dis- 
train until the precise quantity of land and the 
portion of reserved rent to be sold were ascer- 
tained by the commissioners, Warner v. Potclietty 
3 B. & Ad. 921. 
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The rector and lord of a manor, by one grant, 
demised for three lives, at one aggregate holding, 
and at one undivided rent, three ancient tene- 
ments, originally held of the manor under dis- 
tinct grants and at distinct rents. The same 
rector Afterwards disposed of the reversion in 
fee, under. 42 Geo. 3, c. lid : — Held, that though 
the grant for lives might be void unless sanc- 
tioned by a special custom in the manor, yet the 
purchaser of the reversion had a good title, the 
sale being approved of by the land-tax com- 
missioners. Boe d. StricliluTid v. Woodward^ 
1 Ex. 2^ ; 17 L. J., Ex. 1. 

Who may Act.] — The marshal of the king’s 
bench may act as x, commissioner of the land 
tax under the qiiahfication of his office. Stone v. 
AsMon^ 3 Burr. 1287. 

G. When Deducted erom Payments. 

Annuity— Presumption.] — Where an annuity 
is given to a relation for life, and has been paid 
for any length of time, without a deduction for 
land tax, it will be presumed to have been so 
paid by mutual consent, and the payer is not 
entitled to be relieved. Xiehols v. Zecsim, 3 
Atk. 673. 

Jointure — Power — Bishop.] — Where a man 
had a power to make a jointure without any 
deduction for any charges imposed, or to be 
imposed, parliamentary or otherwise, it does not 
mean only such as are fixed and certain, but the 
land tax, though fluctuating, is clearly within 
that power. But a bishop, covenanting to pay 
aU charges, ordinary or extraordinary, does not 
subject himself to the land tax, because he can- 
not bind bis successors ; otherwise in the case 
of a common person, who can bind his heirs. 
Blandford v. Marlboroughj 2 Atk. 642. 


lY. PEOBATE DUTY. 

1. Amount o/, 195. 

2. Property Ltadle, 197. 

3. Affidavit of Valve^ 205. 

4. Bwidencs and Payment^ 206. 

6. PetuTii of Buty^ 207. 

1. Amount of. 

How Calculat-Ad.] — The stamp upon letters ^of 
administration is to be regulated by the value of 
the properly at the time when ^^ley are granted, 
and not at the time of the death of the intestate. 
JDoe d. PicTiards v. Pmns. 10 Q. B. 476 ; 16 
D. J., Q. B. 305 ; 11 Jur. 609. 

. Interest ftom Bate of Beath.] — The stamp 
duty upoifc letters of administration is to he cal- 
culated not only on the principal money which 
constituted the property of the intestate at the 
time of bis death, but also upon accumulations 
of interest between the death and the grant of 
the letters of administration. Att.- Qen, v. 
Partington, 3 H. & C. 193 ; 33 L. J., Ex. 281 ; 
10 Jur. (N.s.) 825 ; 10 L. T. 751 ; 18 W. B. 54— 
Ex. Ch. Affirmed, 38 L. J., Ex. 205 ; L. B. 4 
H. L. 100 ; 21 L. T. 370. 

Effect of Insufficient Stamp.] — A. sued to 
recover a large unliquidated sum due to her 
testatrix, but the stamp on the probate did 
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not cover the amount claimed : — Held, that A^ 
could not obtain a decree in equity even for 
accounts and inquiries until the probate had 
been properly stamped, lloicard v. Prince, 10 
Beav. 31 2. 

Although, where no objection has been taken, 
the court will make an order for payment at the 
hearing, on a pioper administration being then 
produced ; yet, if the objection be taken, the 
court will not grant even a stop order to a party 
claiming as administrator, except upon an 
administration stamped according to the full 
value of the claim. Chrihtian v. Bevereux, 12 
Sim. 264. 

Semble, a party suing as executor or admini- 
strator cannot sustain proceedings to recover a, 
larger sum tlian that upon which the probate 
duty is calculated. Jonea v. IlomeUs, 2 Hare,. 
342 ; 12 L. J., Ch. 365. 

If an administrator show's that he sues for a 
greater value than is covered by the ad valorem 
stamp of bis letters of administration, he show's 
his administration to be void, and cannot recoveiv 
although he sues for a doubtful claim. Hmitv^ 
Stevens, 3 Taunt. 113. S. P.. Carr v. Roherts, % 
B, k Ad. 905 ; 1 L. J., K. B. 3>^ 

In trover by an executor he gave in evidence- 
the probate, which bore stamp duty on assets 
under the value of 600Z. ; on cross-examination 
he admitted that the assets were of greater value : 
— Held, that the probate was not admissible for 
want of a sufficient stamp. Cormaelt v. Bar- 
ragry, Ir, B. 10 0. L. 147. 

A. sued out a commission of bankruptcy 
against B. upon a debt due to him as executor,, 
but the probate of the w'lll had an insufficient 
stamp ; afterwards, however, a sufficient stamp 
being affixed : — Held, that it was sufficient to 
support the petitioning creditor’s debt, in an 
action by the assignees. Rogers v. James, 2, 
Marsh. 425 : 7 Taunt. 147. 

By 56 Geo. 3, c. 184, s. 49, the commissioners, 
of stamps are authorised to stamp letters of 
administration de bonis non, on security given,, 
and without payment of the duty, as well in cases- 
where the duty has been paid on the original 
letters of administration, as where such letters- 
of administration have been originally stamped 
on credit. Boe d. Hanley v. Wood, 2 B. & Aid. 
724 ; 21 B. B. 469. 

In an action by an administrator upon promises- 
made to the intestate and non assumpsit pleaded,, 
the defendant cannot, upon the production o^the 
letters of administration, ob;iect that they are not 
properly stamped ; for the plea admits that plain- 
tiff is administrator. Thynne v. Protlieroe, 2 M. 
& S. 553. 

Where, to prove the title of an administrator,, 
an exemplification was offered, which was aru 
exemplification, not only of the letters of admini- 
stration in question but also of certain other 
letters of administration, on one piece of parch- 
ment, and covered by one 3L stamp : — Held, that, 
the exemplification was sufficiently stamped. 
Doe d. Edwards v. Gunning, 2 H. & B. 260 ; W.., 
W. & D. 460 ; 7 A. & E. 240 : 6 D. J., K. B. 229 ; 
Boe d. Bassett v. Mew, 7 A. & E. 240. 

An intestate died posseaeed of a leasehold 
estate under the value of lOOZ., which, by the 
subsequent erection of a b?lil(!Rng upon it, was of 
the value of lOOZ. and upwards at date of the 
letters of administration : — Held* (before the 
passing of the 27 k 28 Viet. c. 66, s. 5), that a 
stamp of IZ. was insufficient. 21?. 

Letters of administration, under which a,' 
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plaintiff makes title, must be stamped ad valorem. 
Mapper v. RavenluU, Taml. 145. 

Legacies not paid under a charge upon real 
estate, in aid of the personal, without production 
of the stamp, under the Legacy Act, 36 G-eo. 3, 
c. 52, s. 7, until it is ascertained that there is no 
personal estate applicable. Holme v. Stanley^ 8 
Yes. 1. 

2. Property Liable. 

Moneys Eecoverable by an Executor.] — All 
moneys recoverable by an executor by virtue of 
a probate, in whatever form recovered, whether 
through the agency of a court of equity or of a 
court of law, are part of the estate and effects of 
the testator, and are liable to probate duty. 
Att,-Gni. V. Bnniiiiny., 8 H. L, Gas. 248 ; 30 
L. J., Ex. 373 ; 6 Jur. (K.S.) 1083 ; 8 W. R. 362. 

Damages for causing Testator’s Death.] — • 

A sum recoverable by an executor against a person 
for damages in negligently causing his testator’s 
death, is not a subject of probate duty. /A 

Bequest to Executors of Deceased legatee as 
part of Legatee’^Personai Estate.] —A gift by 
will to a person, and in case he should die in the 
testator’s lifetime to his executors, with a direc- 
tion “ that the same shall go and be paid as part 
of his personal estate as if he had survived the 
testator,” is not liable to probate and e.state 
duties as upon a devolution from such person if 
he predeceased the testator. L{)rd Advocate v. 
Boyie ([1894] A. C. 83) followed. Ferry's 
Bxeevton v. Reg. (L. R. 4 Ex. 27) distinguished. 
Att.-Cren. v. Loyd^ 64 L. J., Q. B. 365 ; [1896] 1 
Q. B. 496 ; 15 R. 277. 

English or Foreign Asset — ‘ ‘ Estate and 
Effects of Deceased” — ^Local Situation of Chose 
in Action.] — A testatrix was entitled by the 
will of her husband to one-fourth share of the 
residue of his estate. That estate included sums 
invested on mortgages of real estate in New 
Zealand. Before the residue had been distributed 
or the mortgage securities paid off the testatrix 
died, bequeathing her personal estate to her 
executors on trust for sale and conversion. The 
executors in proving her wiR included as part 
of her estate a fourth share of the residue of her 
husband’s estate, but claimed to leave out of 
account the share of i^he New Zealand mort- 
gages ; — Held, that as the only right which the 
testatrix’s executors had in respect to the New 
Zealand mortgages was to call upon the 
husband’s executors to get in his outstanding 
personal estate, such ri^ht was an asset of the 
testatrix’s estate, whose locality was English, 
and therefore her executors were liable to pay 
probate duty in respect of such English asset. 
Sudeley (^Baroii) v. Att.-Gen..^ 66 L. J., Q. B. 21 ; 
[1897] A. C. 11 ; 75 L. T. 398 ; 45 W. R. 305 ; 
61 J. R. 420— H. L. (E.) 

Foreign Laud upon Trust for Sale— Be- 
quest of Share of Proceeds.] — ^A legacy of a share 
of the proceeds of sale of real estate m Jamaica, 
payable to the repnesentative of the legatee, who 
has died before the sale, is an English asset, and 
the representaAh^ iS therefore liable to pay 
probate dutv thereon. Sudeley (Baron) v. Att.- 
‘ Gen. (66 L: J., Q, B.»21 ; [1897] A. C. 11) 
followed. Smythy In re, Leach v. Leaaliy 67 
L, J., Ch. 10 ; [1898] 1 Ch. 89 ; 77 L. T. 514 ; 
46 W. R. 104. 


^Locality of Debt.] — Tn order that an asset 
may be liable to probite duty under th^ Stamp 
Duties Acts, it must be such as the grant of 
probate cnnfei's the right to adiiumster, and 
therefore one which exists within the local area 
of the probate jurisdiction. Blacltwi o i \ , Reg . 
(8 App, Cas. 82) followed. Stamps Cominis- 
sioncr v. liopcy 60 L. J,, P. 0. 44 ; [1891] A. 0. 
476 : 65 L. T. 268— P, 0. 

Simple Contract and Specialty Debts.] — 

Though a debt has no absolute local existence, 
yet it is a well-settled rule that it I’C-^^esses an 
attribute of locality — a simple contract debt 
being within the area of the local jurisdiction 
within which the debtor ♦for the time being 
resides, the locality of a specialty debt being 
where the specialty is found at the time of the 
creditor’s death. Ih. 

Freeholds — Conversion. ] — Freeln )ld property 
which is by the doctrine of equitable conver- 
sion to be considered as personalty, is charge- 
able with probate duty. Guniiy In goods ofy 53 
L. J., P. 107 ; 9 P. D. 242 ; 33 W. R. 169 ; 49 
34 P. 72. 

Probate duty is payable in respect of the 
purchase-money of real estate on a contract for 
its purchase made before, but completed after, 
the death of the testator. Att.- Gen. v. Brun n i ng, 
supra. 

Where an owner of a freehold property leased 
it with an option to the lessees of purchasing it 
within SIX months after his death, which he 
extended to three years by his will, and the 
lessees exercised the option more than six 
mouths, but within three years, after the 
testator’s death, probate duty is not jiayable 
on the purchase-money. Good ally In re, GoodaJl 
V. Goodally 65 L. J., Ch. 63 ; 13 R. 870 ; 73L.T. 
379 ; 44 W. R. 70. 

J. S. conveyed fee simple estates upon trust by 
sale, etc., to pay certain debts, and the residue 
to himself, his executors, administrators, and 
assigns, without any equity thereon m favour of 
his heirs or real representatives, notwithstanding 
the estate might remain unconverted at the time 
of his death. The estate was sold after his 
death : — Held, that no part of the produce was 
liable to probate duty. Matson v. Sioifty 8 Beav. 
368 ; 14 L. J., Ch. 354 ; 9 Jur. 521. 

^ l^ot Sold before Death of Legatee.] — One- 

seised m fee of realty devised ^nd bequeathed 
by will all his realty and personalty to trustees 
in trust to sell^and to stand posa^sed of the 
proceeds, after making certain payments, &nd to. 
invest the moneys, and to hold the investments 
and the income in trust to pay an annuity to bis 
widow for life, and as -to the residue, in trust for 
all his cbili'en who should attain twenty-one ; 
in default of such children the testator Itequeathed 
the investments, as to certain portions, to certain 
legatees, and as to the residue on certain trusts 
which failed. On his death his only child, 
Margaret, was his heiress-at-law and one of his 
ne^ of kin. She died afterwards under twenty- 
one and unmarried. The realty at her death was 
unsold and uncontracted to be sold, but was 
subsequently sold, under the trusts of the will, 
for a sum which was its value, and which was 
paid to her legal personal representative as such ; 
— Held, that probate duty was payable at 
Margaret’s death upon the value of the realty, 
as being part of her estate and effects. Att.- Gen. 

7— a 
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Y. Lomas^ 43 L. J., Ex. 32 ; L, E. 9 Ex. 29 ; ^9 
L. T. 749 ; 22 W. E. 188. 

Partnership Assets — Conversion.] — The 

shares of partners in realty forming part of the 
partnership property must be regarded as 
personal estate in the absence of any binding 
agreement between the partners to the contrary ; 
and probate duty is pa5^able on a deceased 
partner’s share in such realty irrespective of the 
question whether or not there is in the event any 
actual convei'sion into personalty, Cuntame v. 
Bradf^h^mc (4 Hare, 815) discussed. Aft-Gen.-^. 
mUnon, 53 L. J., Q. B. 146 ; 13 Q. B. D. 276 ; 
50 B. T, 374~-C. A. 

The share of a diseased partner in freehold 
and copyhold property of the partnership : — 
Held, not to be personal estate for the purpose 
of probate duty on his share. Cu stance v. 
Bradshaw^ 4 Hare, 315 ; 14 L. J., Ch. 358 ; 9 
Jur. 486. 

— ^ Partnership Assets —Local Situation of— 
^England or India.] — In an action for probate 
duty it appeared that the deceased had been 
a member of a partnership firm. By the articids 
of partnership it was provided that the business 
should be the carrying on and working of certain 
silks and indigo concerns, and zemindaries for 
the production or manufacture or working of 
indigo and silk and other produce, and for the 
sale in Calcutta or shipment for realisation in 
jEurope of such produce. The articles further 
provided that the entire husmess of the firm in 
India should be carried on by certain managing 
agents, who were required to be partners, who 
were alone entitled to use the name of the firm, 
to keep the books and prepare the balance- 
sheets, and who were also empowered (but 
subject to the opinion of the committee herein- 
after mentioned) to determine what branches of 
business should be undertaken. A committee 
■of partners in England was appointed to advise 
with the agents, both in Loudon and Calcutta, on 
all matters affecting the interest of the partner- 
ship, and subject to the approval of a general 
meeting of the partners to decide all mattem 
affecting the partnership. It was further pro- 
vided that on the death of any partner his 
representatives should not become partners in 
respect of his share, but that the interest of the 
decease'd partner should cease from 30th Sep- 
tember next after his decease, with power ^or 
the representatives to seU the share within a 
stipulated period, or else to receive its fair 
value. A 'Srm in London wen* declared to be 
the agents of the partnership in Europe, to 
whom the produce of the firm was to be con- 
signed and the proceeds of the sales in India 
wqre to be remitted. The London agents -^^ere 
to make the advances necessary for carrying on 
'the business, and held a mortgage over the 
' assets, which were vested in trustees res’dent m 
the United Kingdom. The estates cultivated by 
the firm w^ere situate in India, and the business 
properly so called was entirely carried on there. 
There were sixteen partnem, all but two of 
' resided in the United Kingdom ; — Held, that the 
share or interest of the deceased in the partner- 
ship was not properly situated in the United 
' Kingdom, and wms, therefore, not liable to 
probate duty. Lciidlay y. Lord Advocate. 15 
App. Cas. 468— H. L. (Sc.) 

Lands Purchased by Committee of Lunatic 


from Accumulations of Personalty.] — The 

committees of a lunatic, acting under certain 
orders of the lords justices of appeal sitting in 
lunacy, invested the accumulations of his per- 
sonal estate in the purchase of land. In pursu- 
ance of, and in conformity with, these orders, 
certain lands (the price for which was paid out 
of the accumulations of the lunatic’s personal 
estate) were conveyed “unto and to the use of 
the ” committees, “ their heirs and assigns, , for 
ever, upon trust for ” the lunatic, “ his execu- 
tors, administrators, and assigns ” ; and certain 
powers of leasing and sale were given to the 
committees ; and the deeds of conveyance con- 
tained a declaration that the lands thus bought 
should be considered as part of the personal 
estate of the lunatic, but they contained in terms 
no trust for sale — Held, that the value of the 
lands thus bought was part of the lunatic's per- 
‘sonal estate and effects at his decease, and was 
liable to probate duty. Att.~Ocn. v. Alleslmrij 
{Marquis), 67 L. 4., Q. B. 83 ; 12 App. Cas. 672 ; 
58 L. T. 192 ; 36 W. E. 737— H. L. (E.) 

Land Tax Eedeemed.] — Land tax redeemed 
under s. 99 of 38 Geo. 3, c. 60, i^St^iable to probate 
duty. BigottY. Pigott, 37 L. J., Ch, 116 ; L. E. 
4 Eq. 649 ; 16 L. T. 766. 

Power of Appointment.] — Prior to 23 Viet, 
c. 15, no duty was payable in respect of property, 
the subject of appointment by will. Platt v. 
Ronth, 6 M. & W. 756 ; 10 L. J., Ex. 105. S C., 
3 Beav. 257 ; 10 L. J., Ch. 131. Alfirmed, nom. 
Dralie v. Att.-Oen., 10 CL & F, 257. 

J. E., by will, directed his real estates to he 
sold and converted into personalty ; and after 
giving certain legacies, he thereby vested the 
residue in trustees for the use of his daughter, 
1. A. P., for life, with power to her to appoint 
the same by wiE, but expressly excluding from 
the benefit certain persons named or indicated in 
his will ; and directed that the appointment, so 
far as such appointment should be incomplete, 
the residue should be held by the trustees of the 
next of Ivin of D. E. This pow'er was exercised 
by I. A. P., by her will, partly in favour of other 
persons : — Pleld, affirming the decree of the 
master of the rolls, first, that she must be con- 
sidered to have had, notwithstanding the special 
exclusion in her father’s will, an absolute powder 
of appointment within the meaning of the 36 
Geo. 3, c. 52 ; and that, consequently, leg;acy 
duty was payable by her appointees, upon the 
bequests made by her, as being, under s. 7, made 
by her out of personal estate wffiich she had the 
power of disposing of. Secondly, that this pro- 
perty, though subject to her power of disposal, 
was not so strictly her owm property as to 
render it, under s. 18, liable to probate duty 
under her will, as property which she died 
possessed of or entitled to. Brahe v. AU.-Geu,^ 
10 Cl. & F. 257. AfiSrming 8. 6'., nom. Platt v. 
Bouth, 3 Beav. 267 ; 10 L. J., Ch. 131. 

Where a testator, having a general power of 
appointment over a fund, exercises it by will, 
probate duty must be paid in respect of the fund. 
Palmer v. Whitmore^ 6 Sim.dTS. 

A married woman, having a testamentary 
power to appoint a fundj^^exCTCi^ed it in favour 
of her husband, and appointed hip her execu- 
tor : — ^Held, that if the husband claimed the 
fund as his wife’s executor he must pay pro- 
bate duty on the fund. Kail v. Puutcr, 5 Bim. 
663. 
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testator gave tb A. a power to dispose by 
her will of 6.000Z., part of his estate, on which 
probate was paid. A. exercised the power by 
her will : — Held, that probate duty was not 
again payable in respect of the 5,000/. Vandiest 
Y. Fijnmore^ 6 Sim. 570. 

Exercise of a Power, what is.] — A tes- 
tator bequeathed stock to trustees, upon such 
trusts, and subject to such powers, as A. should by 
deed or will direct or appoint ; and in default of 
appointment, to pay the dividends to A. during 
her life, and after her decease to pay the prin- 
cipal amongst her children. After the testator’s 
death, A. executed a deed according to the mode 
prescribed by the will ; by which, after reciting 
that she was desirous of executing the power, she 
directed the trustees to transfer the fund to her- 
self and a new trustee, upon such trusts and sub- 
ject to such powers, as A should by any deed!^ 
with or without ]jower of revocation and new 
appointment, or by her last will, direct and ap- 
point, with limitations over, in default of apiioint- 
ment, similar to those contained in the will ; in 
pursuance of which deed the fund was trans- 
ferred into lhe"^ames of A. and the new trustee. 
A. afterwards by will, by virtue and in execution 
of that power, appointed the fund bo be trans- 
ferred to ceitam persons in trust that the same 
might be consolidate I with and become part of 
her residuary estate, and follow the dispositions 
thereof thereinafter mentioned : — Held, that the 
deed executed by A. being an exercise of the 
power under the original will, the property | 
thereby became liable to her debts, and became | 
her personal estate, in which she had an interest, 
and consequently was liable to the payment of 
probate duty. Att.-Gen. v. Staffs 2 0. & M. 124 ; 
4 Tyr. 14 ; 3 L. J., Ex. 6. 

Shares in Company — Duty, in what Country.] 

— Sliares in railway companies are as'^ets in the 
country in which the holders must be registered, 
and therefore, it is in that country the probate 
duty must be paid thereon by the executors or 
administrators of deceased proprietors. AU.- 
Gen. V. Htggim, 2 H. & K. 339 p 26 L. J., Ex. 
403. 

When a creditor of an English company which 
is being wound up by the court dies domiciled 
abroad, the official liqui lator cannot send a 
dividend abroad to be paid to the foreign execu- 
tors, but the dividend can only be paid on pro- 
duction of' an English stamped probate. Com- 
merekd Banli Corporation^ In Inland Re- 
senile CommUslonem^ Fx parte^ 39 L. J., Ch. 497 ; 
L. R. 6 Ch. 314 ; 22 L. T. 219 ; 18 W. R. 411. 

Purchase out of Assets of Testator.] — 

Shares in a bankiug company purchased by exe- 
cutors with the assets of their testator in the 
name of a party who was entitled to the dividends 
for life, are included in the probate stamp, and 
do not require to be covered by the stamp upon 
the letters of administration granted to the estate 
and effects of the party in whose name the pur- 
chase was made^ Hemell v. Strong, 25 L. J., 
Ch. 407. 

If the bai^keips refuse to transfer the shares 
after an affidavit made by the executor of the 
testator, iff conformity with 48 Geo. 3, c. 149, 
they do so at the peril of costs. 1 h. 

' Lighthouse ToRs.] — The tolls of a lighthouse 
are not subject to probate duty. Att.-Gen, v. 
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1 Macn. & G. 574 ; 1 H. & Tw.*493 ; 19 
L. J., Ch. 266 ; 14 Jur. 379. 

Money Charged on Realty.] — Testatrix, as 
heir, was entitled to the equity of redemption, 
and also entitled, under her settlement., to the 
mortgage money. >She devised the estate, hut 
did not dispose of her personal estate : — Held, 
that the money was subject to probate duty. 
Sioaley v. Sioahey^ 15 Sim. 602. 

Foreign Securities — Certificates — Marketable 
Securities.] — The executors of a testa^r domi- 
ciled in England included in their affiilavit and 
account of the personal estate certain foreign 
securities, comprising mainly shares in railway 
compnnies in the United States. The documents 
of title issued to the shareholders by the said 
companies were found by the special case to be 
certificates indorsed with a form of transfer and 
power of attorney in blank and passing by 
delivery as marketable securities on the London 
Stuck Exchange. The certificates were at the 
death of the testator in his possession or in that 
^f his agents or trustees in England, and his 
whole intere-^t in them passed umler his will as 
a part of his personal estate. The executors 
sought to recover the probate duty paid, as they 
alleged, in error upon the value of the said 
securities : — Held, that the duty was properly 
paid on the value of these securities, inasmuch 
as the certificates were documents of title 
marketable in England in the hands of the 
executors within the jurisdiction of the Probate 
Court. Stern v. Iteg , 65 L. J , Q. B. 240 ; [18961 
1 Q. B. 211 ; 73 L.T. 762 j 44 W. R. 302. 

Assets Coming to England at Time of Death.] 
— Bills drawn in India on a London bank in 
favour of the testator’s London bank are, if he- 
dies abroad before they reach England, assets 
within the Jurisdiction, and are liable to probate 
duty in England under 65 Geo. 3, c. 184, s. 38., 
Att.-Gen. v. Pratt, 43 L. J., Ex. 108 ; L. R. 9 
Ex. 140 ; 30 L. T. 531 ; 22 W. R. 615. 

Assets beyond Jurisdiction.] — Probate duty is 
payable only on property actually within the 
jurisdiction of the ecclesiastical courts at the 
time of the probate being taken out. Accord- 
ingly, where > a testator held securities of the 
Indian government, which he had agreed, before 
ffiis death, to exchange for East India stock ; but 
such conversion did not actu^ly take place till 
after probate had been granted ; — ^Held, that the 
duty was not |?ayahle. Pearse v, Pearse, 9 Sim. 
430. 

Probate duty is not payable in respect of pro- 
perty in a foreign country belonging to a testator 
dying in this country, although the property is 
brought into and administered in this country 
by the executor. Att.-Gen. v. Bimond, 1 C. & J. 
356 ; 1 Tyr. 243 ; 9 L. J. (o.s.) Ex. 90. 

Proceeds of Foreign Stock.] — French 

stock belonging to an English testator may be 
- stld abroad by the English executor, and its 
proceeds administered by him here, without pay- 
ing probate duty thereon. Ih. 

Probate duty is not payable under 55 Geo. 3, 
c. 184, in respect of personal assets of an English- 
man domiciled and dying in England, which 
being locaUy situate in a foreign country at the 
time of his death, were not brought hither till 
after that event by his executors ; though they 
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had obtryned an English probate in respect (jt 
his personalty situate in England, and proceeded 
by virtue of that probate to collect and admi- 
nister in this country the whole of the assets. 
AU.'-Gpti, V, Hope, 1 C.. M. & E. 530; 4 Tyr. 
878 ; 2 CL eSc F. 84 ; 8 Bligh (n.s.) 44. 

Foreign Bonds.] — But probate duty is payable 
in respect of bonds of a foreigti government, of 
which bonds a testator, dying in this country, 
was holder' at the time of his death, and which 
have come to the hands of his executors in this 
country ?r%uch bonds being marketable securities 
within this kingdom, saleable and transferable 
by delivery only, and it not being necessary to 
do any act out of tHls kingdom to render the 
transfer of them valid. Att.-Geii. -v. Bouirens, 
4 M. & W. 171 : 1 H. & H. 319 ; 7 L. 297. 

Executor de son Tort— English Company — No | 
Prohate or Administration in England — Taking 
“possession” of Estate in England.] — An Ameri- ' 
can shhject domiciled in New York was at his , 
death the registered holder m the books of an | 
English company, whose registered office was in 
London, of shares and debentures of the com^^ 
pany. The company, at the request of the Ameri- 
can executors, transferred the shares and deben- 
tures into the names of the American executors, 
who had proved the will in New Y'ork, but had 
obtained no grant of administration or repre- 
sentation to the testator’s estate in England, and 
paid them the interest and dividends : — Held, 
that the English company had, by such transfer, 
taken possession of the shares, debentures, divi- 
dends, and interest, within the meaning of s. 37 
of the Stamp Act, 1815, nnd had become execu- 
tors de son tort, and chargeable as such with 
probate duty on the testator’s assets administered 
by them in England. AU.-Gen, v. New Yoeh 
Breiveries Co., 67 L. J., Q. B. 86 ; [1898] 1 
Q. B. 205 ; 78 L. T. 61 ; 46 W, E. 193 ; 62 J. P. 
132— a A. 

legatee Dying in Testator’s lifetime.] — A 

testator bequeathed his personal estate to his son, 
who died in his father's lifetime, leaving issue ; 
— Held, that the executors of the son were 
chargeable vtuth probate duty on the amount of 
the bequest, in the same manner as they would 
have been had the son actually survived the 
■father. Perri/s JSxeeutors v. Neff., L. E. 4 Ex. 
27 ; 19 L. T. 520 ; 17 N. E. 382. 'S.C., Bacon v^ 
Reg., 38 L. J., Exr5. 

Gift over <331 Contingency.] — "VJI^hen the whole 
beneficial interest in a testator’s estate was under 
his will vested in his \vidow and children, with 
a limitation in favour of his gi’andchildren, the 
defeasible character of each^ child’s interest only 
affecting the shares of the children or grand- 
children int^r ae with a gift over on the happen- 
ing of a contingency, probate must be delivered 
on payment of duty at the rate of 5 per cent., 
notwithstanding that additional duty is payable 
on the gift over taking effect. Arm yt age v. 
Willinmn, 47 L. J., P. C. 31 ; 3 App. Gas. 355 ; 
SSL. T. 185; 26 AV. E. 559. 

Contingent Interests.]— The duty must be 
paid on the whole personal estate belonging to 
an intestate, including contingent interests. 
Lord V. CoUin, 36 L. J,, Ch. 354 ; L. R. 3 Eq. 
737; 16 L. T, 53; 15 W. E. 485. 

Where such duty was not paid on a contingent 

terest, wffiicb afterwards fell into possession : — > 


Held, that duty must be paid on the present 
\alue of the absolute interest, and not on the 
value of the contingent interest at the date of 
administi’ation only ; although if duty had been 
paid on the value of the contingency^ the crown 
would not have been entitled to any further duty 
by reason of the contingency having subsequently 
fallen into possession. Ih. 

Alexander, Duke of Hamilton, made a trust- 
disposition and settlement of his property in the 
year 1850, by which he declared, inter aha, that 
i the collection of certain articles, pictures, objects 
: of vertu, marbles, bronzes, and a library at 
I Hamilton Palace, should remain vested in trus- 
I tees until the extinction of the Scotch consoli- 
dated family debt, when the trustees were to 
I make over to his son, the Marquis of Douglas-^- 
afterwards Archibald, Duke of Hamilton — or 
failing him, to the heir in possession of the title 
End estates, the said property. Duke Archibald 
succeeded his father in 1852, and before his 
death in 1863 paid off the family debts. He was 
succeftded by his son the appellant, who was 
decerned his executor, qua general disponee : — 
Held, that the appellant was liable to pay to the 
crown inventory duty concluded^for as charge- 
able on the value of the collection which was in 
! bonis of Duke Archibald at his death. HaMilton 
{JDuhe') V. Lord Ad'weate, 1 R. 70 ; 68 L. T. 94 — 
H. L. (8c.) 

Title through more than one Person.] — A 

married woman, entitled as next of kin to the 
estate of an intestate, died without asserting her 
claim, leaving her husband surviving, who also 
died without asserting bis claim : — Held, that it 
w'as necessary for the next of kin of the hus- 
band, in order to enforce the right of the wife 
and reduce it into possession, to take out letters 
of administration to both husband and wife, and 
pay stamp duty upon the property for each 
grant of administration. Att.-Gen. v. Partrng- 
ton, supra, col. 195. 

Direction hy Testator that Charges should 
merge in his Beal Estate.] — 8emble, that pro- 
bate duty was payable on certain charges vested 
in a testator which, by his will, he directed should 
merge in his real estate. Nvnn's Bdate, In re, 
[1894] 1 Ir. E. 252. 

Settlement — Covenant to bequeath by Will 
“the Residue’’ of Settlor’s Estate to Trustee!.] 
— By indenture of settlement, executed upon 
his marriage, A , in accordance with an agree- 
ment in that behalf recited in the settlement, 
covenanted that he would, out of his real and 
personal estate, by his will bequeath to the 
trustees of the settlement the sum of 20,000L 
with interest at 4 per cent, from the date of his 
death, to be held upon certain trusts therein 
declared, and would also (subject to the payment 
of the sum of 20,0007. and interest, and of his 
funeral and testamentary expenses and debts) 
by his will effiectually devise and bequeath or 
appoint to the trustees the whole of the residue 
of the real and i)ersonal estatg of or to which 
he should be seised or possessed, or entitled at 
his death, to be held npo:ife hhe ^trusts in the 
settlement declared. A., by a codicil to his will, 
bequeathed to the trustees ^of his setflement the 
sum of 20,0007.. to be held by them upon the 
trusts of the settlement, and he left and be- 
queathed to them the residue of his real and 
personal property, upon the trusts in the settle- 
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meut declared as to » such residue : — Held, that 
.the Amount of the residue of A.’s estate did not 
(Constitute a debt due by him at his death under 
44 Viet. c. 12 and further, that the residue 
(formed part of the estate and effects of the 
testator A., and was, as such, subject to probate 
'duty. Att.’den.Y. Micrraij^ 20 L. R., Ir. 124 — 
€. A. 

Probate affected by subsequent Statute.]— A 

testator having died in the colony of Victoria 
whilst act Ho. 388 was m force, and probate to 
ibis will having been applied for and granted 
before act Ho. 523 was passed, but after the 
itiine fixed for its coming into operation retro- 
spectively : — Held, that the duty payable on the 
testator s estate under the former act having 
ibebn directed by s. 10 to be deemed a debt of the 
testator to her Majesty, accrues due eo instant! 
on his death, at the rate prescribed by that act,< 
although the amount of such duty might have 
rfco be subsequently ascertained. Bell v. Master 
Ail Bquity, 2 App. Cas. 660 ; 36 L. T. 986 — P. C. 

Probate duty in England is a stamp duty*pay- 
-able upon the value of the property the subject 
•of the probate the time it is granted. The 
(•duty payable under act Ho. 388 is more in the 
mature of a succession duty, payable, whether 
^probate is sought or not, on the value of the 
testate at the time of the testator’s death. Ih, 

J. died on the 2nd of August, 1879, having 
'previously made a will which liis executors pro- 
ceeded to prove, and on the 18th of September, 

1879, paid 45/ , the amount of duty then payable. 
A caveat being lodged by the next of kin the 
will was not established until the 13th of April, 

1880. Meanwhile the duty payable on or after 
April 1st, 1880, was increased by 43 Viet, c, 14 : 
— Held, that the probate was liable to the in- 
creased duty. Joy^ Li re, Lalor v. Joues, 5 L. B. 
Ir. 282. 

3, Affidavit of Value. 

Of Applicant not Conclusive.] — In granting 
probate or letters of administration the court is 
mot restricted to the oath of the applicant as to 
Tfche value of the property, but may receive the 
loath of any competent person to that fact. Be 
Angulo y Zfrruela, Li goods of, 38 L. J., F 21 ; 
Ti. E. 1 P. 598 ; 19 L. T. 704. 

Where, therefore, the property was sworn 
ibelow its value by the executor who was abroad, 
rth^Gourt allowed a fresh affidavit, in which the 
(true value of the property was stated aud the 
mistake in the executor s oath explained, to be 
sworn and filed by his agent in this country, and 
probate was ordered to go accordingly. Ih, 

Calculation of Value.] — Executors in filing, 
pursuant to s. 97 of the Administration and 
d’robate Act, 1890, a statement of their testator's 
(estate, are entitled to enter as the value of 
isecurities their market price at the date of the 
.statement, though it may be less than the face 
value. Uncalled capital on shares held by the 
^testator is a debt due by the deceaseii which his 
(executors are entitled to deduct from the sum 
total of the assets. * Master In Equity v. Pearson, 
^66 L. U, F. C. ^ u[1897] A. 0. 214 ; 75 L. T. 
526— P. 0, 

An exeenhor need not include debts due to his 
(testator which are eitlfer desperate or doubtful. 
Moses V. Cliafter, 4 Car. & F. 624. 

■When Executors Swear under different Sums.] 


Probate Duty. 

-One of two executors proved the will, swearing 
the property (the amount of which depelided on 
the result of a pending suit in chancery) under a 
certain amount, and paying the duty thereon. 
The other executor was allowed to take probate, 
swearing the property under a smaller amonut. 
Bell, In goods of, 40 L. J., P. 67 ; L. R. 2 F. 247 ,* 
25 L. T. 163. 

4. INCIDENCE AND PAYMENT. 

Incidence of.] — A married woman who died 
on the 13th of December, 1887, leaving a?4iusband 
and three children surviving, made a will on the 
7th of September, 1887, in exercise of a power of 
appointment, and appointecF executors. The will 
did not purport to dispose of any other property. 
At her death she was entitled to separate per- 
sonal estate not included in the power. Probate 
of the will was granted under the amended 
probate rules of April, 1887, in the ordinary 
form without any exception or limitation : — Held, 
that the executors were trustees for the husoand 
of the undisposed of property, and that the 
probate duty and the costs connected with pro- 
tfkte ought to be apportioned rateably between 
the appointed and tbe undisposed-of property, 
Lamhert, In re, Stanton v. Lamlert, 57 L. J,, 
Ch. 927 ; 89 Ch. D. 626 ; 59 L, T. 429, 

A testatrix made several appointments of 
specified sums, and lastly made an appointment 
of “all the residue” of the trust funds. Ho 
other property was disposed of ; — Held, that 
probate duty must be paid out of the funds 
lastly appointed. Currie, In re, Bjorknian v. 
Kimberley, 57 L. J., Ch. 743 ; 59 L. T. 200 ; 36 
W. R. 7.52. 

A wife who had a power of appointment over 
a fund invested in government stock by her will 
gave legacies of specified sums of the fund ; the 
legacies so given did not exhaust the fund, and 
there was a residuary gift of the fund after pay- 
ment of the testatrix’s debts, funeral and testa- 
mentary expenses ; — Held, that though the dis- 
position of the residue of the fund was also 
specific, the words of the will threw the payment 
of the whole of the probate duty upon the residue. 
Baaes v. Foioler, 43 L. J., Ch. 90 ; L. R. 16 Eq, 
808 ; 29 L. T. 285. 

InsiifiS.cient Amount Paid — Bona fi.de Mistake 
— Estate fully administered.] — Executors by a 
bfina fide mistake had undervalued their tes- 
tator’s estate for probate duty ; ?hey fully admin- 
istered the estate ; subsequently, the mistake as 
to undervalue \fas discovered : — Hefd, that they 
did not come within tbe words “tbe person 
acting in tbe administration of such estate and 
effects ” in s. 32 of the Customs and Inland 
Revenue Act, 1881 ; send, accordingly, were not 
under any liability to the crown. Att,-Gen. v. 
Smith and Cools, 62 L. J., Q. B. 28^; [1893] 1 
Q. B. 239 ; 4 R. 233 ; 68 L. T. 6 ; 41 W. R, 245 ; 67 
J. P. 889—0. A. 

An executor, by mistake, paid an insufficient 
amount of probate duty, fully administered his 
te-itator’s estate, and died : — Held, applying 
Att,-Gen. v. Smith (4 R. 233), that the inland 
revenue had no remedy for additional duty 
under the Customs and Inland Revenue Act, 
1881. Kiinn's Estate, In re, [1894] 1 Ir. R. 252. 

Exemption of Heir-at-Law.] — An heir-at-law, 
though liable for debts, held not liable to pay 
probate duty, either directly or indirectly, which, 
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in case of a deficiency of the impure personal^, 
after pa'yment of debts and costs, was ordered to 
be borne by the specific bequest to a hospital. 
Shepheard v. Beetliam. 46 L. J., Ch. 763 ; 6 
Ch. D. 697 ; 36 L. T. 909 ; 25 W. R. 764. 

5. Return op Duty. 

Rule to Enforce.] — The court cannot entertain 
an application for a rule calling on the commis- 
sioners of inland revenue to show cause wdiy they 
should not gi’ant a return of probate duty under 
6 & 6 Yi^it. c. 79, s. 23, unless by consent of the 
crown. Webster^ In re^ 1 L. T. 46. 

Mandamus— Petition of Right.] — The rule | 
governing the discreiuon of the court as to grant- 
ing a mandamus is, that where there is no 
specific remedy a mandamus will be granted that 
justice may be done. A petition of right is such 
a remedy, though it depends upon the fiat of the 
attorney-general being given. Beg. v. Inland 
JReoeift,iie Commissioners or Nathan.^ 53 L. J., 
Q. B. 229 ; 12 Q. B. D. 461 ; 51 L. T. 46 ; 32 
W, R. 643 ; 48 J. P. 452— 0, A. 

The prosecutor applied for a mandamus to th^ 
defendants to return excess of probate duty, 
under 6 & 6 Viet. c. 79, s. 23. Probate duty is 
paid to the defendants to and for the use of the 
crown, and when received it is handed over by 
them to the crown. The defendants had declined 
to return the duty paid, on the ground that they 
were not satisfied of the lawfulness of the claim . 

- — ^Held, that, assuming the claimant to be en- 
titled to some remedy, still a mandamus ought 
not to issue, for that there was a specific lemedy 
by petition of right, inasmuch as the money was 
in the hands of the crown. 75. 

Duty Paid in two Places — The Amount Re- 
turnable.] — Where a testator left personal pro- 
perty in each of the provinces of Canterbury and 
York, and probates were taken out for the pro- 
perty being in each province, and respective 
duties paid on each probate, and the executors 
afterwards paid debts indiscriminately out of the 
whole personalty : — Held, that they were not 
entitled, for the purpose of demanding a return 
of duty, to add together the amounts in respect 
of which the two probate duties were paid, de- 
duct from the gro.^s sum the amount of the debts, 
and then estimate the duty payable on the 
remainder, and demand back the difference 
between such duty and the aggregate of the suiups 
paid on the two probates. Beg, v. Stamps and 
Tasses Commusiuners, 9 Q. B. 637 ; 16 L. J., 
Q. B. 76 ; 366. 

Semble, that an equitable mode of calculating 
the sum to be returned was to apportion the sum 
paid for debts in the ratio of the estate in each 
province, and deduct the respective portions of 
the debts from the values of the respective 
estates. Ik 

Eaid in England and India.] — Where 

a testator or an intestate dies possessed of per- 
sonal estate both in England and India, and in-' 
debted to English creditors in respect of dejjts 
contracted in England, the amount of assets in 
India cannot he taken into consideration in 
estimating the amount of duty to be returned to 
the executor or administrator ; India being, for 
this purpose, to be considered as a foreign country. 
Beg, v. Stamps aiid Taxes Commissioners^ 18 
L. E, Q. B. 201 ; 13 Jui'. 624. 

A. died intestate in England, possessed of 


personal estate in England to the amount of 
6,858?. 165. 1^.. in respect of which a dul?^ of 
150?. was paid on the letters of adrainiistiation. 
His administratrix paid debts due to creditors 
resident in England, and contracted in England,, 
to the amount of 4,890?. 0.s. 107., leaving a 
balance of 968?. 165. 37., on which the duty 
would only be 30?. A., at the time of his death,, 
was also possessed of personal property in the 
Bast Indies to the amount |of 12,118/. IO 5 . 47.,, 
which had been received by his administratrix 
by means of letters of administration granted to* 
an agent in India, and there were no other debta^ 
due from the intestate : — Held, that the adminis- 
tratrix was entitled to return of 120?. of the 
duty. 7 1, 

Debts “Due from Deceased.”] — The words; 
“ debts due and owing from the deceased and 
^payable by law out of his or her personal or 
movable estate,” in 5 & 6 Viet. c. 79, s. 23, meam 
such debts as of themselves and in their own 
nature and character are payable out of the per- 
son af estate, and have no relation to any provi- 
sion which a testator may make in his will for* 
their payment. Peroival v. & C. 217 

3.3 L. J;, Ex. 289 ; 10 Jur. (N.s.) 1059 ; iO L. T. 
622 ; 12 W. R. 966. 

When the provisions in a marriage settle- 
ment constitute a debt, inventory duty is not 
chargeable under 6 & 6 Viet. c. 79, s. 23. Lori 
Adrooate v. Hag art, L. R, 2 H, L, (Sc.) 217. 

In a marriage settlement the husband becamo 
bound to make a provision for his children, the 
contract giving him a power of appointment, in 
the exercise of which power he appointed to one: 
of his sons lU.OOO?., which was duly paid to him- 
The executors claimed a return of duty in respect, 
of this sum, on the ground that it constituted a. 
debt of the deceased : — Held, that, their conten- 
tion was right, and that they were entitled to a 
return of 160?. Ih, 

Executors are not entitled to a return of 
probate duty in respect of moztgage debts,, 
which they are not justified in paying out of 
the testator’s personal estate, notwithstanding the- 
11 Geo. 4 & 1 Will. 4, c. 47,8. 3, rendered them 
liable to actions on the covenants in the deeds. 
Taylor'’ s Estate, In re, 8 Ex, 384 ; 22 L. J., Ex. 
211 . 

Recovery of Duty returned.] — Pending a suit 
for the administration of assets, and before ^he- 
accounts had been taken, the attorney-general 
presented a petition for payment out of the* 
assets of a sum which, under false representa- 
tions, had been returned to the administratoi’,. 
as overpaid in respect of probate duty, and for 
the legacy duty payable by the administrator on 
his share of the residue. The administrator had.' 
wasted the assets, and the widow, who was en- 
titled to one-third, had not been paid: — Held^ 
that the application was premature ; and the? 
petition was dismissed. Hiolis v. Keat, 3 Beav. 
141. 

V. LEGACY IJUTY. 

1 . EmJer wliat Instriimenfs^2^%, 

2. In respect of lohat ^Cifts* or Interest^ 

210 . ^ 

3. When Paya'ble, 223? 

4. Amount on lohieli Payable, -226. 

5. By whom Payable, 230. 

6. Out of what Fund Payable, 234- 
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7. Prooceclwgs agahist Executors^ 236. 

Money Paid mto Courts 236. 

9. Peturn of Duty ^ 236. 

10. Pwof of Payment^ 

11. Gifts 'When Free of Legacy Duty, 

a. Particular Words, 237. 

&. What Legacies included, 240. 

1. Under what Instruments. 

Must he Testamentary,] — An instrument, vest- 
ing property in trustees for the benefit of the 
grantor for his life, and after his decease for 
the benefit of other persons, with a power of 
revocation, is not testamentary, and consequently 
not liable to the payment of legacy duty. 
Tompson v. Browne^ 3 Myl. & K. 32 ; 6 L. J., 
Oh. 64. 

Where three sisters, in Scotland, executed an 
instrument by which they assigned all then^ 
present and future property to and in favour of 
each other, and the heirs and the assigns of the 
survivor of them : — Held, that, on the death of 
one of them, legacy duty was not payable upon 
the property so assigned, the instrument not 
being testamentary, but a gift inter vivos. 
Brown v. Advocate- General,^ 1 Macq. H. L. 
79. 

A., being possessed of some pure personalty, 
but of considerable property in mortgages, exe- 
cuted some years before his death an indenture, 
by which, (leclaring a wish to found certain 
charities, he covenanted to pajq or that if he 
did not pay during his lifetime, his executors 
should, within twelve months after his death, 
subject to his debts and legacies, pay to certain 
persons therein named 60,000/., to be invested 
in their names on the trusts thereby declared : 
the trusts were charitable trusts. The deed was 
never enrolled in chancery. On the same day 
he made a will, giving certain legacies, and 
appointing executors, most of whom were the 
persons named in the deed. These }>apers were 
never communicated by him to anybody. Just 
before his death he caused the papers to he 
produced from the drawers, and handed them 
to the persons attending upon his death -bed. 
They were tied up with a memorandum, which 
declared that they had been prepared in that 
form, under advice, to save the legacy duties, 
and in order that if piobate duty was paid, in 
the first instance, it might be got back again 
in fjonscquence of the covenant creating a debt 
to be paid out of the assets : — Held, that the 
indenture was a deed, and not a testamentary 
paper. JeJJnes v. Alexander^ 8 H. L. Cas. 594. 
Bee Patch v. Shore^ 11 W. E. 142. 

A testamentary instrument is a writing in any 
form which remains dormant during the life of 
the grantor, is revocable by him, and only comes 
into operation at his death. Advocate- General 
V. E-amsafs Trustees, 2 C. M. & R. 224, n. : 

4 L. J., Ex. 211. 

Deed Incorporated in Will.] — ^A., by deed, 
gave his leasehold and personal property to 
trustees, for the use of himself for life, and of 
several persons at his death. A. reserved a 
power of revocjjtiojpi, but never parted with 
the deed, or with any of the property. By his 
wiU he confermed this disposition in most re- 
spects: — Held, that tlfe two instruments shall 
be construed together as testamentary instru- 
ments, and that the properly passing under 
them will pass as legacies, and be subject to I 
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tlfe legacy duty. Att,-Gen. v. Jones, 3 Price,. 
368, 

P , on the marriage of his daughters, cove- 
nanted to pay to the trustees of the settlements 
then made, certain sums. The trusts were to* 
pay the income to the daughters for life, and 
after their death to their husbands for life, with 
subsequent limitations. By his will the testator 
directed, “that the covenants on Ins part con- 
tained in the settlements made on the marriage 
of his daughters, for the payment of moneys and 
annuities for the benefit of themselves and their 
respective children and grandchildren, therein 
stated, should be performed,” and gave the 
trustees further sums, to be held upon the same 
trusts^ as declared as to th^ property settled ; — 
Held, that the words “ to be heki upon the same 
trust.s in all respects for the benefit of my 
daughter, and her children and grandchildren, 
as thereby declared as to the property thereby 
settled,” were to be construed a.s words of re- 
ference, incorporating the trusts of the settle- 
ments in tlie will ; that the trusts for the 
husbands were not excluded, and therefore that 
legacy duty was payable upon that principle. 
Palmer, In re, 3 H. (S: E”. 26. 

2. In Respect of what Gifts or 
Interests. 

Release of Debt.] — The forgiveness of a bond 
debt by will is a legacy, and as such is liable 
to the payment of legacy duty. Att.^Ge7i. v. 
Ilolhrookfd Y. & J. 114 ; 12 Price, 407. B. P.,. 
3forr}s V. Lii'ie, 1 Y. k, C. C. C. 380; 11 L. J.,. 
Oil. 172, 

Bequest to Official Assignee in Trust for Cre- 
ditors.] — ^A., who had been a bankrupt m 1822,, 
by his will, dated in 1851, directed his just debts, 
to bo paiil. in winch he included the unpaid-in- 
fiill debts proved in the bankruptcy, and directed 
his executors to pay to the official assignee, m 
trust to pay all the creditors under the bank- 
ruptcy, so much money as would make the divi- 
dend on the estate equal to 20.s*. in the pound : — 
Held, that legacy duty was payable on the 
amount. Turjicr v. Martin,, 7 Be G,, M. & G. 
429: 26 L. J., Ch. 216; 3 Jur. (N.S.) 397 ;. 
6 W, R. 277. 

Bequest of Mortgage Debt — Previous Illegal 
Agreement.] — By agreement in 1794, 8,000/. 
stuck was transferred by O. ^o H., upon the 
terms that H. should repay the money produced 
by the sale of fit, or replace the ^cock, at the: 
option of 0., and in the meantime pay interest 
at the rate of 6/. per cent. ; the h -an was secured 
by a bond, mortgage, and a deed of covenant. 
0. and H. being dead, E. 0. being the legatee 
and heiress, but not the personal representative 
of 0., and J. H. being the devisee (fi H., J. H, 
applied to E. 0. to assrst to raise money, which 
E. 0. agreed to do on having a security for the 
replacement of the stock. E. 0. accordingly 
assigned, in 1842, the bond, mortgage, and deed 
of ^covenant of 1794 to H. and P., by way o£ 
mortgage, to secure an advance to J. H. ; and in 
consideration thereof, J. H., in 1842, by inden- 
ture, conveyed to E. 0. the premises comprised 
in the original mortgage, together with other 
lands by way of mortg ge, with a proviso and 
covenant to secure the transfer to E. 0. of 8,000/. 
stock. E. 0. died, and by will forgave the mort- 
gage debt of 1842 to J. H. : — Held, that the 
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mortgage and covenant of 1842 weve not so con- 
nected with the illegal agreement of 1794 as to 
Ibe usurious and void ; and that therefore legacy 
.duty was payable on the beiiuest. Att.’Creti. v. 
HoiUnq worthy 2 H. N. 416 ; 27 L. J., Ex. 1U2 ; 
.5 W. :R.^684. 

Succession or Legacy Duty.] — By a marriage 
isettlement after trusts for the husband and wife 
for life and trusts for the children (which failed 
By reason of there being no issue), peisonal pro- 
iperty was settled in trust for the persons who 
would, <4 the death of the wife, have been 
•entitled to her personal estate under the statute 
•of distributions, in case she had died immarned 
nnd intestate. The vidfe died in 1831, and her 
mother became entitled under the trust as her 
Eiext of kin, t^he died in 1882, having left the 
i^roperty by will to executors in trust for certain 
legatees. In 1868 the husband died, and the 
bequests fell into possession : — Held, that the 
•icrowi}, was entitled to legacy duty only. Att.- 
jQ-en. V. Littledale, 40 L. J., Ex. 241 ; L. II. 
.5 H. L. 290 ; 24 L. T. 921 ; 20 W. E. 478. 

Eeut-charge on Eeal Estate.] — Legacy duty 
Is chargeable upon annuities out of, or rent- 
charges un, real estate devised. Att,-Gen. v. 
J'acli.wn. 2 0. & J. 101 ; 2 Tyr. 50 ; 1 L. J., Ex. 21. 

A. devised real estates to B. and C. in trust to 
convey to the use of D. for life, remainder to B. 
.and 0. for B.’s life to preserve contingent re- 
mainders, remainder to the use that E. shall 
take out of the premises such annuity or yearly 
j-ent-charge not exceetling 500Z. per annum for 
iher life as B. shall appoint ; and in default of 
issue of D. the testator devised the premises 
charged with the annuity or rent-charge to E. 
I), appointed that the annuity shall be the full 
.annuity of 500Z. B. died, E. entered, and was 
•compelled by exchequer process to pay the legacy 
•duty on the annuity : — Held, that the annuity 
was chargeable with legacy duty. Stoio v. Daten- 
poTt, 2 N. & M. 805 ; 6 B. & Ad. 359. 

Rents and Profits—Advance for Maintenance.] 
— A testator devised real estates to the use ot 
.trustees for a term ot 600 years, to commence 
from his decease, and subject thereto and the 
trusts thereof to A. and B., their heirs and 
^assigns, during the life of 0., an infant, to 
preserve contingent remainders, and after the 
‘decease of C. to the nse of the first and othefp 
.-sons of 0. in tafk with remainder over. The 
testator declared that the trustees of the term 
.■should, untii 0. attained twenfy-one or was 
married, in aid of another fund provided by 
the will for the same purpose, apply so much 
•of the rents and profits not exceeding in the 
whole in any one year, iticludmg other pay- 
ments thereby directed, 2,UU0Z., as they in their 
•discretion ^ould think fit, m maintaining and 
teducating C., and should invest and accumulate 
the residue of the I'ents and profits for the abso- 
lute benefit of 0., in case she attained twenty- 
cne or was married ; but if she should die under 
•twenty-one and unmarried, the accumulaK'd 
fund was to go over for the benefit of the parties 
ifco whom the real estates were in the same event 
limited : — Held, that legacy duty was not pay- 
table upon such portion of the rents and profits 
•as had been applied for the maintenance of C. 
in each year during her minority until the time 
•of her marriage. Shirley v. Ferverii (BatlX 1 Ph. 
Ur, 12 L. B, Oh. Ill ; 6 Jur. 1047. 
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Annuity out of Rents ofr Real Estate— Trust 
for Accumulation of Surplus Rents —Annufiant 
Tenant for Life of Estate subject to Trust.]— 
I'cstator, who died in 1876, by his will gave 
certain real estate to the use of trustees for a 
term of 600 years, and subject thereto to uses 
in strict settlement, under which J. was tenant 
for life, with divers remainders over. The 
trusts of the term were out of the rents and 
profits of the estate to raise and pay an annuity 
to the person for the time being entitled to the 
rents and profits subject to the term. Subject 
to that trust, the trustees were during twenty- 
one years from the testator’s death to accumulate 
the rents and profits, and invest them in land to 
be settled to the uses of the will, and, after the 
determination of the twenty-one years, to pay 
the rents and profits to the person for the time 
being entitled to the estates in reversion ex- 
pectant upon the term: — Held (Rigby, L.J,, 
dihsentmg), that the duty payable in respect 
of the annuity was legacy duty and not succes- 
sion <duty. Shirleji v. t'errers (^EarV) (1 Ph. 
167 ; 12 L. J., Ch. lli) distinguished. 

In re, De Iloqhton v. Ee Hoghton, 66 1j. J., Ch. 
628 ; [1896] i Oh. 855 ; 74 L. r 297; 44 W. E. 
550—0. A. 

Gift for Maiuteuance.] — A testator made his 
will in the following terms : “ I give and be- 
queath all my property, of whatsoever descrip- 
tion, to my w ife, for the maintenance of herself 
and our children ; and I constitute my wife to 
be executrix of this my will — Held, that a 
trust was thereby constituted for the benefit of 
the children, and that the executrix was bound 
to dehver an account to the legacy duty oflice. 
Harris, In re, 7 Ex. 844 ; 21 L. J., Ex. 92. 

Income of Real and Personal Estate — Life 
Estate.] — Where there is a devise to A. for life 
of the rents and profits of a real estate, and the 
interest and dividends of personal property, and, 
after his death, the whole estates, both real and 
personal, to be divided between B. and 0, ; the 
executors and trustees are bound to pay to A. 
the annual produce of the personal as well as 
real property (especially if the personal property 
is money in the funds), without requiring a 
receipt stamped as for a legacy, such annual 
payment not being subject to the tax imposed 
on legacies. Green v. Craft, 2 H. Bl. 30. 

Annuity for carrying on Testator’s Business.] 

— Testator bequeathed to his trustees his business 
upon certain trusts, and declared that, whilst 
the trustees should be carrying on the business, 
each of them should receive the annual sum of 
26UZ. out of the profits thereof ; and, further, 
that whilst his son W. should be managing the 
business in conjunction with the trustees, he 
should be entitled to the “ annual sum of 250Z. 
more” : — Held, that all these annual sums were 
legacies and liable to legacy duty, under 8 & 9 
Viet. c. 76, s. 4. Thorley, In re, Thorley v. Mas- 
sum, 60 L. J., Ch. 637; [1891] 2 Oh. 613 ; 64 L. T. 
515; 39 W. E. 665- C, A. 

Trust not Enforceable.] ^.4 devise to exe- 
cutors in full confidence, but witliout imposing 
any trust or obligation erdorceable either at law 
or in equity or otherwise, that they wiE apply a 
sum of money in a particular manner does not 
create a trust upon which legacy duty is pay- 
able. Martinean, In re, 48 J. P. 295. 
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Annuity appointed in Lieu of Lower,] — A tes- 
tator directed a settlement of his estates to be 
■executed, containing a power for the tenant 
for life, by deed or will, to charge the estates 
With an annuity for the benefit of his wife 
The donee, by his will, in execution of that 
power, charged the estates with the paymeiub of 
an annual sum of 2,00UZ. to his wife during her 
life, in lieu, bar, and satisfaction of her dower, 
■which she accepted ; — Held, that this annuity 
w^as a gift subject to legacy duty under 15 
Oeo. 3, c. 28, s. 4, and not a pui’chase for a 
valuable consideration. HennlUe)' {^Lurd') y.Att- 
Oeriu, 7 Ex. 331 ; 21 L. J., Ex. 293. Affirmed, S 
Ex. 257; 22 L. J., Ex. 41; 16 Jur. 1143 — Ex. 
Oh. 

Beq.uest — Charge on Eealty — Election.] — 
Under the acts of 1795 and 1805, no legacy duty 
is payable on the value of personal estate given 
up by one legatee to another under the doctrine 
of election; but where the testator devises his 
own real estate to A., and bequeaths A.’s per- 
sonal estate to B., the legacy duty is payable on 
the value of the j^rsonal estate so charged on the 
real estate. Lauviti v. Clutton^ 15 Beav. 131 ; 
21 L. J., Oh. 226 ; 16 Jur. 825. 

Money Charged on Seal Estate.]— A. made a 
mortgage in fee to secure a sum lent to him by 
the trustees of his marriage settlement. On his 
death, his daughter became entitled to the equity 

' of redemption of the mortgaged estate as his 
heir, and under his marriage settlement to the 
mortgage money. The trustees then conveyed 
the estate to her, subject expressly to the equity 
of redemption, and did not release her father’s 
ooveuant for repayment of the money. After- 
wards she granted an annuity to M , and, as a 
security for it, conveyed the estate and assigned 
the money to a trustee for him. By her will she 
devised the estate, hut did not dispose of her 
personal estate : — Held, that money was subject 
to probate and legacy duty, ^imhey v, Swahey^ 
15 dim. 502. 

Eund in Court,] — testator, by his will, 
bequeathed a sum of 3U,00U?. to his three chil- 
dren, and directed his personal estate to be 
npplied, in the first instance, in payment of that 
sum ; he then devised' certain real estates to 
trustees, upon trust, to invest the rents and 
profits from time to time in government stock, 
•until a fund should he realised, which, with the 
produce of his peisonal estate, would be suffi- 
cient to pay the legacies. A bill having been 
£led to carry the trusts of the will into execu- 
tion, a receiver wuxs appointed over the real 
estate, by whom a large fund was brought into 
court, wffiich was reported to he applicable to the 
payment of the legacies • — Held, that under the 
true construction of the statutes 54 Geo. 3, c. 92, 
nnd 56 Goo. 3, c. 56, the legacies, though paid 
■out of this fund, were liable to legacy duty. 
Cleland v. Xer. Hr. 227 ; 6 Ir. Eq. E. 35 ; id 
288. 

• Eent-cliarge — Estate pur autre vie — Eoreign 

Domicil.] — A testetc# gave a rent-charge, to 
issue out of Ian CIS in England, to A. for life, and 
directed that •after her ^leath it should he con- 
tinued, and equally divided between B., 0., and 
E., during their lives and the lives of the longest 
liver, B. died domiciled abroad, leaving" an 
English will, by which she disposed of her 
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peftonal estate. On the death of A., xvho wus 
survived by C. aud D., the crown claimecl from 
B.'s executors legacy duty in respect of B.’s third 
share of the rent-charge : — Held, that such duty 
was payable, for that the interest in the rent- 
charge wdiich passed to B.’s executors \i^as, by 
the Wills Act, “an estate pur autre vie, applic- 
able by law in the same manner as personal 
estate,” and therefore fell within 36 Geo, 3, c. 52, 
s 20, and that it was not exempt from duty by 
reason of B.’s foreign domicil, inasmuch as, 
although it was by law applicable in the same 
manner as personal estate, it was not 'bj^^any of 
the statutes made personal estate, but was realty 
not following the person. Cli atfield v. Berclitoldt^ 
41 L. J,, Oh. 255 ; L. B. 7 Clf.‘l92 ; 26 L. T. 267; 
20 W. E. 401. 

Partnership Eeal Estate Situate Abroad.] — 
•Legacy duty is payable upon the share of a 
deceased partner, a domiciled Englishman, in 
the proceeds of freehold property in a foi;eign 
country, used for the purposes uf the partnership, 
and forming a partnership asset. v, 

Stecen. 39 L. J., Oh. 485 ; L. K. 10 Eq. 178 ; 22 
L* T. 703 ; 18 W. E. 686. S. P., Stolieft, In re, 
Stohes V. Ditcyox, 62 L. T. 176 ; 38 W. E. 535. 

Money to be laid out in Purchase of Land.] — 

Where a testator by his wdll directs his trustees 
wuthin six years of his death to realise his whole 
estate, and to purchase at their discretion land 
m Scotland and settle it in tail, and the heir of 
entail, after valuing the succeeding interests, 
disentails, the crown is entitled to legacy duty 
upon the capital value of the entire residue, the 
heir of entail having “ become entitled to an 
estate of inheritance in possession in the real 
estate to he purchased therewith,” within the 
proviso to s. 19 of 36 Geo. 3, c. 52. Macfarhine 
Y, lAivd Advocate, [1894] A. C. 291 ; 6 E. 287 
— H. L. (Sc.h 

Semblo, that, under the above circumstances, 
legacy duty was chargeable under ss. 2 or 3 of 
36 Geo. 3, c. 52. Ih. 

Lighthouse Tolls.]— The profits arising from 
the tolls of a lighthouse are real estate, and not 
subject either to legacy duty. Ait.- Gen. v. Jam, 
1 Mac. & G. 574 ; 1 H. & Tw. 493 ; 19 L. J., Ch, 
266 ; 14 Jur. 379. 

Annuity — Husband and Wife.] — ^Husband and 
wife being entitled m succession® under the will 
of the wdfe’s aunt, to life interests in the 
dividends of sto^ standing in coui^, the wife 
being the lirst annuitant, the husband granted 
an annuity to E. charged upon the life interests 
of his wife and himself. The legacy duty on the 
wife’s annuity was dfily paid : and upon the 
death of the wife E. procured an order in the 
suit for payment to him of all the di^dends of 
the fund towards payment of his annuity and 
arrears, undertaking to pay the suiplus to the 
hubharid. On the death of the husband, who 
died insolvent, it was ascertained that no part 
of tlt!i legacy duty on his annuity had been paid : 
— Held, tiiat this annuity was a legacy within 
the meaning of s. 25, Bryan v. Mansmi, 26 
L. J., Ch. 510 ; 3 Jur. (N.s.) 473 ; 5 W. E. 483. 

'Trust Deed — Life Beat — Construction,]— - 
Alexander, Duke of Hamilton, made a trust- 
disposition and settlement of Ms property in the 
year 1850, by which he declared, inter alia, that 
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the collection of certain articles, pictures, objefcts I 
of vertu, marbles, bronzes, and a library at | 
Hamilton Palace, should remain vested in 
trustees until the extinction of the Scotch 
consolidated family debt, when the trustees 
were t& make over to his son, the Marquis of 
Douglas — afterwards Archibald, Duke of Hamil- 
ton — or failing him, to the heir m possession of 
the title and estates, the said property. Duke 
Archibald succeeded his father in 1852, and 
before his death in IS63 paid off the family 
debts, pe was succeeded by his son the appel- 
lant, wfeo was decerned his executor, qua general 
disponee : — ^Held, that the a})pellant w^as liable 
to pay to the crown legacy duty in respect to 
the property acquired by Duke Archibald in the 
collection under the trust - disposition of 1850, 
Jiamilton {Bnlte) v. Lord Advocate^ 1 B. 70; 
68 L. T. L. (Sc.). 

Property of Testator Abroad — Personalty 
follows Domicil.] — Personal property, having no 
situs^of its own, follows the domicil of its owner. 
Thomson v. Adrocat a- General^ 12 0. &; F. 1; 9 
Jur. 217. 

The law of the domicil of a testator or an 
intestate decides whether his personal property is 
liable to legacy duty. Ih. S. P., Att.-Qen, v. 
Kapier^ 6 Ex. 217 ; 20 D. J., Ex. 173 ; 15 Jur. 263. 

What is a Testator’s Domicil.]— IN- 

TEBNATIOXAL L.\W. 

stock in Poreign Funds.] — Stock in foreign 
funds locally situated abroad is personalty follow- 
ing the domicil of the owner ; therefore a bequest 
of such stock by a party domiciled in England is 
liable to legacy duty. JEwinr/^ In rc, 1 C. & J. 
151 ; 1 Tyr. 92 ; 9 L. J. (o.s.) Ex. 37. 

Bequest of English Property by Foreigner to 
English Legatees.] — Property in this country 
belonging to a toreiener, who dies abroad, and 
appoints an English executor, and bequeaths to 
Euiiiish legatees, is not liable to legacy duty. 
Lrnco, In re, 2 0. & J. 436 ; 2 Tyr. 475 ; 1 
L. J., Ex. 153 

An English testator by will gave a fund to 
trustees to pay the income to his daughter for 
life, and after her death to hold the fund in trust 
for such persons as the daughter should by will 
appoint. The daughter for some time previously 
to and up to her death was domiciled m Jersey. 
She disposed of Jhe fund by will, giving legaems 
to two persons, and the residue to her husband ; 
—’Held, tbpt the legacies were^liable to succes- 
sion duty. Wallop, In re, 1 De Gr J. &; S. 666 ; 
3 H. E. 679 ; 33 L. J., Ch.‘ 351 ; 10 Jur. (N.S.) 
328 ; 10 L. T. 174 ; 12 W E. 587. S. P., Capde^ 
melle. In re, 3 H. & 0. 8^5 ; 33 L. J., Ex. 306 ; 
10 Jur. (N.S.) 1165 ; 12 W. E. 1110. 

Directi^h to Collect Foreign Property and In- 
vest in. England,] — 'When personal property is 
bequeathed by a person i ot domiciled m this 
country, it is not, in the first instance, liable to 
legacy or succession duty on being paid to the 
legatee. But where the executor, directed to 
collect foreign property and invest it here, has 
discharged the duty imposed on him, and has 
placed the fund, in the way required, m this 
country, any subsequent devolution of it becomes 
' liable to duty, though the party on whom it may 
devolve may (like the testator) be domiciled 
abroad. Att.^Gen. v, Camphell, 41 L. J., Ch. 
611 ; L. B. 5 H. L. 624. 
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Property in, and Eemittances from, Ind^.] — 

1 he personal assets situate in India, of a i estator 
who resides and makes his will and dies in India,, 
are not subject to legacy duty, although after- 
wards remitted to this country by an executor 
who has proved the will in India, to executors- 
who have proved in England, and administered 
under a decree in the court of chancery here, 
Arnold v. Arnold, 2Myl. & Or. 256 ; 6 L. J., Ch„ 
218 ; 1 Jur. 255. 

Where a testator dies in India leaving per- 
sonal estate there only, and his executors- 
reside and prove his will there, no duty is 
payable on a legacy remitted to a legatee in 
England. Logan v. Ihirlie, 2 Sim, & S. 291 ; 

3 L. J. (O.S.) Ch. 162 ; 25 R. R. 208. 

Legacies bequeathed by a British subject in 
the East Indies, out of his personal estate, to 
persons in England, are liable to the duty, if the- 
execu' or proves the will in England, and pays 
the legacies here, notwithstanding the testator 
realised and possessed his property in India, 
resided and made his will there, and although 
the executors were in India at the time of their 
appointment, and the will was originally proved 
there. Att.-Gen.^, Coclterell^i Price, 165; 15 
E. R. 707. 

A British subject, domiciled in England, made 
his will and died in England, and by his will 
disposed of certain government notes of the 
East India Company, issued at Calcutta, and the 
amount of which was receivable only under an 
Indian probate, and appointed an English exe- 
cutor. The executor executed a power of attorney 
to S., in India, who thereupon obtained letters, 
of administration with the will annexed, in India, 
under which he received the amount of the notes, 
and remitted it to the executor in England, who 
paid 'it over to the legatees : — Held, that legacy 
duty was payable thereon. Coales, In re, 7. M. 
& W. 390 ; 10 L. J., Ex. 207. 

A testator horn in Scotland, who resided and 
died in India, leaving real and personal property 
there situate, but no assets in England, by his. 
wall and testamentary papers left the whole of 
his property in equal divisions to his four natural 
children, or the survivor of them, and their 
heirs, subject to legacies and annuities. His 
executors obtained an Indian probate, and paid 
the debts and bequests, and converted the prin- 
cipal part of the estate into money, which they 
sent to their bankers in England, and invested, 
it in the funds in their own names. Proceeaings 
were commenced in England against the execu- 
tors, to determine the claims under the will *, 
whereupon the stock was transferred into the- 
name of the accountant-general of the court of 
chancery, and the court made a decree ascer- 
taining the shares of the several claimants : — 
Held, that legacy duty was not payable on th& 
legacies or shares of the residue bequeathed.. 
Juelmm v. Forbes, 2 C. & J. 382 ; 2 Tyr. 355 ; 

1 L. J., Ex. 159. Affirmed in Dom. Proc., Att.-- 
Gen. V. Jaehson, 8 Bligh. 15 ; 3 Tyr. 982 ; 2 CL 
& F. 48. 

A testator resident in India, and having all his^ 
property there, bequeathed Ips residuary personal 
estate to his brother J. H., and his sister H. L., 
m equal shares, but in ca^e feis ^sister should die 
before him, then to her children. The executor, 
who was also resident India, lihving proved 
the will there, remitted’ the residue to his agent 
in .England, with a letter, in which he desired 
the agent to appropriate the fund according to- 
the annexed extract of the wiE, by which it 
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would be perceived that half went to J. H. and 
half ^0 H. L.^or her children. H, L. had died in 
the lifetime of the testator, leaving nine infant 
■chilclren. A suit having been instituted by the 
children against the agent, and also against the 
executor and J. H., who were both out of the 
jurisdiction, for the purpose of having a moietj^ 
of the fund secured : — Held, that no legacy duty 
was payable upon such moiety. Logans, Fairlie^ 

1 Myl. & Or. 69. 

A testator, resident in India, bequeaths to 
■SUL infant a sum of money to be invested in 
the company's securities, of which the interest 
is to be applied to her maintenance, and the 
principal to be settled upon herself for life, 
with remainder to her children. He is lost on 
his voyage to England, leaving all Ins property 
in India. Executors resident in that country 
prove his will at Calcutta, invest the legacy in 
the company’s securities, and for several years ^ 
remit the interest to their correspondents in 
London for the benefit of the legatee, who had 
-come to England. A part of that interest is 
brought into court in a suit established bf her 
for the appointment of a guardian, and for the 
allowance of i^jaintenance, and an order is 
made for the payment to her guardian out of 
the fund so created of 200Z. a year as main- 
tenance . — Held, that there was a specific appro- 
priation in India of the legacy, and that the 
payment of 200Z. a year WdS not liable to the 
legacy duty. I{ai/ v. Fab'lie, 1 Euss, 117. 

Power of Appointment— Limited.]— A testator 
gave to his sons real estates, with power to appoint 
to any woman they might respectively many 
a jointure in bar of dower : — Held, that an ap- 
pointment under this power was a gift within 
45 G-eo, 3, c. 28, and liable to legacy duty. 
Sweeting v. Sweeting, 1 Drew. 331 ; 22 L. J., Ch. 
441 ; 17 Jur. 123 ; i W. R. 122. 

General Power.]— A donee of a power of 

appointment, having executed by will in favour 
cf the persons who were to succeed in default of 
an appointment, so as to bring the subject of the 
appointment into the sum chargeable with the 
appointor’s debts and legacies : — Held, that the 
legacy duty must be paid as upon a legacy from 
the appointor. Att.-Gen. v. Bmclteiibnrij^ 1 
H. 5; C. 782 ; 32 L. J., Ex. 108 ; 9 Jur. (N.S.) 257 ; 
8 L. T. 822; 11 W. R. 380. 

a marriage settlement, 20,OOOZ. was vested 
in trustees, to pay the interest to the father of 
the wife for his life, after his death to the hus- 
band for life, with remainder to the wife for 
her life, with a power of appointment among her 
children, if any ; and, in default of issue, then on 
such trusts and subject to such direction and ap- 
pointment as she should make by her will, in 
case she died in her husband’s lifetime, or by 
•deed or will in case she should survive her bus- 1 
band, and in default of such appointment by 
her in trust for her next of kin. The wife died 
in the lifetime of her husband, having by her will 
^ippointed the above sum to certain described 
persons — Held, that legacy duty was payable in 
respect of it. Chslnumdeley, In re, 3 Tyr. 10 ; 
1 C, & M. 149 ; 2 L. J., Ex. 65. 

General Power — Exclusion of Objects.] — 

J. R., by 1^11, directdjid his real estates to he 
sold and converted into personalty, and, after 
giving, certain legacies, he thereby vested the 
residue in trustees for the use of his daughter P., 
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fog life, with power to her to appoint the same 
by will, but expressly excluding from the benefit 
of that appointment certain persons named or 
indicated in his wdll ; and directed that, in de- 
fault of appointment, or so far as such appoint- 
ment should be incomplete, the residue, should 
be held by the trustees for the next of kin of 
D. R, Tliis power was exercised by P. by her 
will, partly in favour of the next of kin of D. R., 
and partly m favour of other persons : — Held, 
first, that she must be considered to have had, 
notwithstanding the special exclusion in her 
father’s will, an absolute power of aptmntment 
within 36 Geo. 3, c. .52, and that, consequently, 
legacy duty was payable by her appointees, upon 
the bequests made by her,cas being, under s. 7, 
made by her out of personal estate of which she 
had the power of disposing. Bnilie v. Att..-Gen.^ 
10 Cl & F. 257. 

Annuity out of Lands by Will.] — A., by 

a deed dated in 1802, conveyed lands to trustees, 
to the use of himself for life, remainder to B. his 
son for life, •with remainder over. The deed 
contamed a proviso, that it should be lawful for 

by his last will, to limit and appoint to the 
use of himself, or any other person or persons, 
any .annual sum or sums of money, not exceeding 
the yearly sum of 700/., to be charged upon and 
payable out of the lands included in the deed, 
to commence from the death of B., and to be 
either perpetual or in fee, or payable for such 
times and in such manner in all respects as 
B. should think fit. B,, by his will, by virtue 
of this power, appointed an annuity of 700/. a 
year to C. for her life, charged upon and payable 
out of the land : — Held, that legacy duty was not 
payable in respect of such annuity. A^ - Gen, v. 
Hertford (Margnis), 14 M. <& W. 284 ; 14 L. J., 
Ex. 266. 

Within 8 & 9 Viet. c. 76.] — A., by deed 

dated in 1802, conveyed lands to trustees, to the 
use of himself for life, remainder to B., his son, 
for life, remainder to the defendant, his grand- 
son, for life, with remainders over. The deed 
provided that it should be lawful for the defen- 
dant and the survivor of A. and B. to declare 
any new uses of the lands. A. died in June, 
1822, and, by indenture of appointment of 
October, 1822, B. and the defendant declared 
that It should be lawful for B., by deed or will, 
to charge the lands with the payment of any 
sum not exceeding 47,000/. lu 1823, B., by his 
will, charged the lands A\dth payment to his 
executors of 47^p00/., to be applied |In payment 
of his debts, and the residue in trust for the de- 
fendant, B. died in 1842, and in 1847 his 
executors raised 11,259/. II 5 . 8^., part of the 
47,000/., and paid it fp the defendant, the debts 
having been previously paid : — Held, that this 
was a gift by will, within the 8 & O^^ict, c. 76, 
although it operated originally by virtue of a 
power, and that legacy duty vvas chargeable on 
the 11.259/. 11*’, 8f/., it not having been paid to 
the defendant until after the act came into 
operation, notwithstanding the testator died 
before. Att,-Gen. v. Hertford (^Harguis), 3 Ex. 
670 ; 18 L. J., Ex. 332. 

Sale of Estates directed by Will or Court,] 

— Where a testator directs a sale of real estate, 
or it takes place under a power, legacy duty is 
payable ; but where property is sold under the 
direction of the court, legacy duty is not pay- 
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able. Harding v. Ilardtng^ 2 GiS. 597 ; 7 
(H.S.) 9^J6. 

A testator devised to trustees his real estates, 
to raise a sufficient sum to pay debts and legacies, 
and also to pay his two daughters annuities of 
300Z. each, and he directed that, subject to those 
trusts, the trustees should stand seised of the real 
estates, for his brother for life, and, after his de- 
cease, for his children, provuled that it should be 
lawful for the trustees, with the consent of the 
testator’s brother during his life, and after his 
decease with the consent of the persons bene- 
ficially entitled, to sell the whole or any part of 
the real estate, and out of the purchase-money 
invest so much as would be sufficient to pay the 
annuities. The tesjtator died, leaving his two 
danghters, his brother, and seven children of his 
brother, surviving. The trustees sold a part of 
the real estate, and paid the debts and legacies, 
when it was found that the rents of the residue < 
of the real estate were not sufficient to pay the 
annuities, whereupon a bill in chancery was filed 
by the testator’s brother and his children against 
the trustees ainl the testator’s daughter ; and, in 
pursuance of an order of the court, the residue of 
the real estates was sold, and 20,000^., part of tUe 
purchase-money, invested, and the interest ap- 
plied in payment of the annuities. The daughters 
and brother having afterwards ched, the brother’s 
children became entitled to the 20,000?., when 
the crown claimed legacy duty on that sum : — 
Held, that if the court of chancery acted on its 
general power of ordering the sale of real estate 
to satisfy charges, legacy duty was not payable ; 
but if the court acted on the clause in the will, 
and, in consequence of the will containing that 
clause, compelled the trustees to execute the 
power, legacy duty was payable, inasmuch as in 
that case, the sale of the real estate was substan- 
tially by direction of the testator himself. 
son Y. JSfeale^ 8 Ex. 368 ; 22 L. J., Ex. 175. 
8. a, 17 Beav. 178. 

In a chancery suit filed by the trustees for the 
establishment and performance of a will contain- 
ing similar clauses, a deciee was made accord- 
ingly ; and, one of the trustees having prayed a 
sale of part of the real astate, it was referred to the 
master, who reported favourably, and, although 
there were no debts, an order for sale was made. 
The produce of the sale was paid into the Bank 
of England to the credit of the cause, and subse- 
quently laid oqt in consols, and the interest paid 
to the tenant for life. On his death a decree \\ as 
made for transferring the stock to the party 
absolutely entitled to the real estate, according 
to the term^i of the will : — Heldcthat legacy duty 
did not attach. Mules v. Jermings^ 8 Ex. 839 n. ; 
22 L. J., Ex. 358. 

Direction to Sell Land^lTo Sale.] — Where 
testamentary papers were construed as amount- 
ing not iqerely to a power of sale for the pur- 
poses of the trust, but to a direction to sell in 
case the testator should die without leaving 
any heir of his body Living at the time of his 
death : — Held, therefore, that though in fact the 
real estate was not .sold, the positive direction to 
sell rendei’ed it liable to legacy duty. Wdl laifls'm 
V. Admoate- General^ 10 Cl. £ E. 1 ; 13 Sim. 513. 

When real property is by will expressly 
directed to be sold, and the produce and the tes- 
tator’s personalty all are to constitute one fund 
applicable to the purposes of the will, the land, 
though unsolrl, and though, in consequence of the 
happening of certain events, it might, for the , 
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purposes of devolution, go to the heir, is never- 
theless, for fiscal purposes,'’ to be treated per- 
sonal property. A tt.- Gen. v. Lomas^ 43 L. J , Ex, 
32 ; L. R. 9 Ex. 29 ; 29 L. T. 749 ; 22 W. R. 188. 

When done at discretion.] — Prior to the 

Succession Duty Act, 16 & 17 Viet. c. 51, legacy 
duty was not chargeable upon real estate, except 
where its conversion into personalty took place 
under some imperative trust or direction to that 
efiect. Hence, where the conversion was a thing 
done at discretion, for the convenience and bene- 
fit of the parties, the claim of the crown did not 
arise. Advocate- General v. Sm.it Ji^ 1 Macq. H. L. 
760. 

A testator, after giving cei'tain legacies, be- 
queathed to his executors the residue ot his 
estate, real and personal, at such times as they 
should thinlc fit, to sell, convey or otJicrwisc con- 
^vert into money, the same or any part thereof. 
He also directed that the residue of his estate 
should be invested as it should be realised, and 
should be divided amongst his children in cer- 
tain^pecified shares and proportions ; that in case 
any of his daughters should marry under twenty- 
one, the trustees should settle l^r fortune upon 
such trusts as were specified in the will of the 
testator’s father, with respect to certain be- 
(juests of personal property to the testatoi'’sj 
sisters ; and he directed that the trustees 
should have full power in making such sales, of 
causing any part of the real or personal estate toi- 
be valued instead of being sold, and of allotting 
such part to any of his children at the amount of 
the valuation as part of his or her proportion of his- 
residuary estate, but to be considered as personal 
property. The trustees sold the personal and a. 
large portion of the real estate ; and the residue 
ot the real estate they caused to be valued, and 
allotted the same to the son at the amount of 
valuation. The proceeds of the estate which had 
been sold they divided amongst the daughters, 
according to the respective shares : — Held, that 
legacy duty was payable only on the amount of 
that part of the estate which had been actually 
sold. Att.-Gen. v. Mangles, 6 M. & W. 120 ; 2 
H. & H. 74 ; 3 Jur. 281. 

A testator devised real estates to trustees, for 
the benefit of several parties for life, and after 
their deaths to be distributed amongst their chil- 
dren ; and the will contained a power by which 
the testator directed that it should be lawful for 
the trustees to sell the same, or part, &c., as 
shall appear most expedient to my trustee or 
trustees for the time being, towards the manage- 
ment of my property and affairs.” Some portion 
was sold shortly after the testator’s death, be- 
cause, being suitable for building, it was advan- 
tageous to the estate to sell it ; and the remainder,, 
after being subject to the trusts for ten years,, 
was sold under an order of a court of equity : — 
Held, that the money arising from neither sale- 
was liable to legacy duty. Lvans, In re, 2 0. Iff. 
& R. 206 ; 5 Tyr. 660 ; 4 L. J., Ex. 201. 

AVhere a testamentary instrument implies a. 
direction to sell the testator’s real estate, the- 
proceeds of the sale are liable to legacy duty. 
Advocate- General v. llams(¥>fs Trustees, 2 C., 
M. Sc R. 224, n ; 4 L. J., Ex. 211. 

A testator devised his rorel d5tajcs to pay the 
rents to his brothers and sister, and the survivor 
of them, for their lives, pnd after £hc death of 
the survivor, to convey the estates to all his 
nephews and nieces equally, as nearly as they 
could make partition, and in the meantime to 
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pay the rents to them. For the purpose of such 
partition it should be lawful for the trustees to 
sell all or any part of the estates, and they 
should stand possessed of the money arising 
from such sale upon the same trusts as were de- 
clared concerning the residue of the personal 
estate, namely, for his brothers and sister and 
the survivor of them, for life, and then for his 
nephews and nieces. The testator died in 1819, 
leaving his sister and two brothers him surviv- 
ing, the last of whom died in 1832. He also left 
ten nephews and nieces. In 1833, and at various 
times afterwards, the trustees sold the real es- 
tates for 9,064Z., with the view of dividing the 
proceeds of the sale among the nephews and 
nieces : — Held, that legacy duty was payable on 
this sum, it being money arising from real estate 
directed to be sold. Att.-Gen. v. Sirncox. 1 Ex. 
749; 18L. J., Ex. 61. 

A testator, after devising his real estate to trus-^ 
tees, for certain persons in tail male, empowered 
his trustees, after his death, to sell or exchange 
such real estate, and to invest the moneys arising 
from such sale in the purchase of other •real 
estate, to be settled and conveyed upon the same 
trusts. The wyi also empowered the trustees, 
until such purchases were made, to invest the 
produce of the sale m the funds, or on mortgage 
of real estate. The trustees, having sold part of 
the estate under this power, invested the produce 
in the funds : — Held, that legacy duty was not 
payable in respect of the money so invested. 
Ueede v. Knight., 8 Ex. 830 ; 22 L. J., Ex. 358. 

Contract for Sale — Vesting in Devisee,] — 

Where trustees for sale under a will, who had 
entered into a contract with a purchaser, and 
paid legacy duty on the amount of the purchase- 
money, afterwards vested the estate in the person 
to whom (subject to the trust) the land was 
devised, whereby he became the proper party to 
convey, Scmble, that succession duty, and not 
legacy duty, ought to have been paid. Ilowe 
iEarV) V. LichJieU (^EarV), 36 L. J., Gh. 313 ; 
L. E. 2 Oh. 155 ; 16 W. E. 323. 

Devise — Power to Compel Sale — Purchase- 
money.] — H. left an estate to his nieces, with a 
power to W. to compel them to put him into 
possession thereof on payment to them of 10,00OZ. 
W. having done so : — Held, that legacy duty was 
payable on the 10,000Z. under 45 Geo. 3. c. 28, 
and 48 Geo. 3, c. 149. Att.-Gen. v. Wyndham., 1 
H. % C. 563 ; 32 L. J., Ex. 1 ; 8 Jur. (n.S.) 1182 ; 
7L. T. 386 ; 11 W. E. 186. 

Fund to he Laid out in Land.] — A fund be- 
queathed to trustees to be laid out in land, 
though not actually so laid out, is liable to legacy 
duty while the trusts of the will remain umlis- 
charged. JDe Lancey v. Inland Revem/e Com- 
missioners^ 39 L. J., Ex. 76 ; L. R. 5 Ex. 102 ; 
22 L. T. 239 ; 18 W. E. 468— Ex. Ch. 

For Persons in Succession — CompositioD 

for Duty Payable in respect of Life Estates — 
Liability of corpus,] — Legacy duty remains pay- 
able in respect of money bequeathed upon trust 
to be laid out in land to be settled to uses for 
the benefit of persons in succession, notwith- 
standing that •sufeeftsive tenants for life have 
compounded for the duties payable in respect of 
their estates* for life. « Money was bequeathed, 
prior to 1881, in trust to be laid out in land to 
be settled to uses for the benefit of persons in 
succession. Under the ultimate limitations, and 


ii^the events which happened, the uses were 
to the testator s grand&on for life, remawidcr to 
Ins first and every other ^ou in tail, remainder tO' 
the grandson in tail The grandson executed a 
disentailing assurance in his lifetime, and died 
without ever having had a son. Ho investment 
in land was actually made. Affidavit duty was, 
under the Customs and Inland Eeveiiue Act, 
1881, paid in respect of the money so far as it 
formed part of the grandson’s estate, after de- 
ducting the latter’s debts : — Held, that payment 
of affidavit duty on the money, as part of the 
gram Ison’s estate, did not exempt it fern pay- 
ment of legacy duty as part of the testator’s- 
estate. JltiygitHlds Truhts^ In re j[22 Ch. D. 
545) distinguished. Kenll% (^Lord') V. Hodgson^ 
64 L. J., Ch. 585 ; [1896] 2 Ch. 458 ; 13 E. 603 ; 
72 L. T. 866. 

Charitable Legacies.] — A testator bequeathed 
to trustees 3Z. per cent, consols, as to a part to 
pay and apply the dividends in establishing and 
supporting a daily school, for the instruction of 
twenty boys, on the principle of a national 
school, the dividends to be retained by E. B., 
Sim., and E. B., jun., two of the trustees, to be so-- 
applied ; and he directed that R. B., jun., should 
be the schoolmaster, and that the management 
of the school should always remain in the family 
of E. B. And as to the other part of the stock, 
the testator directed that the dividends should be* 
jiaid by the trustees to, and applied by, the 
schoolmaster for the time being of the school, in 
providing the boys with pinafores, caps and 
shoes, and also with books and slates, such 
clothes, books and slates to be left behind them 
on leaving the school : — Held, that these be- 
quests were subject to legacy duty. Griffiths^ 
In re, 14 M. & W. 510 ; 15 L. J., Ex. 130. ‘ 

A bequest of moneys to trustees for the pur- 
pose of building, endowing, and repairing a, 
church IS subject to a legacy duty of lUi^. per 
cent. Parher, In re, 4 H. & N. 666 ; 29 L. J.,. 
Ex. 66 ; 6 Jur. (N.S.) 1058 ; 7 W. E. 600. 

A testator gave charitable legacies, to he paid 
out of pure pemonalty, and afterwards directed 
the duties on all legacies to be paid out of residue 
in exoneration of the legacies : — Held, that the 
charitable legacies were exonerated from duty 
only in the proportion to which the residue con- 
sisted of pure personality. Jarman, Pi re^ 
Leavers v. Clayton, 47 L. J., Ch. 675 ; 8 Gh. D., 
584 ; 39 L. T. 89 ; 26 W. E. 907. 

*By 56 Geo. 3, c. 56, sched., part 3, and 5 & 6 
Viet. c. 82, s. 38, legacies given for charitabj-e 
purposes are exempt from duty, but inch exemp- 
tion does not extend to legacies absolute on the 
face of the will, but bound by a secret trust for 
charitable purposes. Cullen v. Att. - Gen,. 
{Ireland'), L. R. 1 H. Jj. 190 ; 12 Jur. (n.S.) 531 ; 
14 L. T. 644 ; 14 W. E. 869. 

Bequest by a parish priest in Ireland of “ all' 
my property and money to the poor.” The 
assets were aU in Ireland, and the will was 
proved there : — Held, liable to legacy duty. To- 
bring a legacy, for a purpose merely charitable, 
within the exemption from legacy duty in the 
6 (Sf 6 Viet. c. 82, s. 38, it must appear by the 
will itself that the charitable purpose is to be- 
restricted to Ireland. Kenny v. Att.-Gen,, 11 
L, E. Ir. 253. 

Testator gave his residuary estate (which 
amounted to 13,0001) to his executors, to be by 
them appropriated to the education of the poor 
in Ireland, principally those in or about Limerick : 
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— Held, that lepfacy duty was payable on the 
Teaidue: Att.-Gen. y. Fitzgerald, 13 Sim. 83 ; 7 
Jur. 569. 

A legacy of 50Z. a year to be laid out in bread 
ior the poor of a parish, is liable to the legacy 
duty ; although the poor were so uumei ous that 
n.0 one received more than the value of 2s. per 
annum. Fra 7 ildiFs Charity, In. re, 3 Sim. 147 ; 

3 y, & J. B44. 

A charitable legacy is liable to pay duty, not- 
withstanding a direction that the fund is to be 
■distributed among the individual objects in sums 
•of less^dhan 20Z. Hams v. Howe {Earl), 29 
Beav. ^1 ; 30 L. J., Ch. 612 ; 7 Jur. (N.S.) 383 ; 

3 W. R. 404. 

Two Sums to same Person.] — If any of 

the objects of the above bounty should have re- 
•ceived to the amount of 20/. or upwards, by 
having been selected to receive such bounty on^^ 
more than one occasion, legacy duty would 
attach on such amount, and the duty would be 
■calcu:lated according to the nearness of blood of 
such individual, and in that case the executors 
would be accountable for and bound to retain 
the duty chargeable on such amount. II). 

Discretion of Executors,] — Executors 

oannot be called upon to pay legacy duty upon 
the whole of a residue bequeathed to them in 
trust to divide the interest among poor pious 
persons, m lOZ. or 15Z. as they should see fit. 
Wllldnson, In re, 1 C., M. & R. 142 ; 4 Tyr. 513 ; 
3 L. J., Ex. 236. S. P., AU.Hen, v. Hash, 1 
M, & W. 237 ; 1 Tyr. & G. 584 ; 5 L. J., Ex, 289. 

To Individuals in a Class.] — A bequest to 

trustees of 2,000Z, consols, to divide the income 
yearly between twelve poor persons, but no 
person to be eligible two years in succession, is 
liable to legacy duty. Pearce, In re, 24 Beav. 
491. 

3. When Payable. 

On Payment, Delivery, Retainer, Satisfaction 
or Discharge.]— A legacy, beriueathed by will of 
a person dymg in 1771, of a sum of money to 
an executor to pay the interest thereon to the 
testator’s natural child for his life, and, on his 
■death, to pay over the principal to his children, 
the interest of which had accordingly been regu- 
larly paid to the legatee for life up to his death, 
which happened in 1812, his two sons (his onjy 
•children) having died long before that time, and 
previously disposed of tlieir interest in the be- 
■quest, is w^liin 48 Geo. 3, c. 449, sched. 3, as 
being a legacy given by will of a person dying 
before the 5th April, 1805, and not paid, re- 
tained, satisfied or discharged till after the 10th 
October, 1808, and consequently liable (as to the 
interest taken by the representatives of the 
childi'en) -to the duty of 8Z. per cent, imposed 
by that statute on such legacies when given for 
the benefit of strangers in blood to the testator. 
Att’Qen. v. Manners {Lady), 1 Price, 411. 

S. M. devised aU his real estates, except his 
mortgages in fee, unto V. and J. M., their heirs 
and assigns, upon certain uses, viz., to the use of 
W. M. and his assigns for life, with remainder in 
tail to his issue, with divers remainders over. 
The testator devised all the residue of his per- 
sonal estate as also all such real estates as he 
was seised of as mortgagee in fee, unto V. and 
W. M., their heirs, executors, &c, , to convert the 
whole oi the residue into money, and to lay out 


and invest the same in the purchase of real 
estate, to be conveyed to Y. and J. M.(r(the 
trustees of his real estates), their heirs, &c., upon 
the same uses as his real estates. And the 
testator declared, that until such purchases his 
executors should place out or continue all the 
residue at interest, in the names of his executors, 
on mortgage of real estates, or in the public 
funds; the interest of which latter was to be 
paid to the persons to whom the rents of the real 
estate therewith to be purchased would belong 
by virtue of his will. The testator appointed Y. 
and W. M. his executors, and died in 1791, when 
they took upon themselves the execution of the 
will. The residue amounted to 14,000/., and 
was invested in mortgage in the names of the 
executors, before 1796, and before 36Geo.3,c.52; 
after which Y, died ; and W. M., who enjoyed 
the interest during his lifetime, became the 
surviving executor. W. M. died without issue in 
1825. The money was never applied in the 
purchase of real estate ; and W. H. and G. E., 
the executors named in the will of W. M., on the 
26tl7 January, 1832, paid the residue of the 
personal estate of S. M. (the original testator) to 
J. M., he being the person entitled to it under 
S. M ’s will :--Held, that this was a legacy given 
by the will of a person dying before the 5th 
April, 1805, and paid, satisfied or dlschai’ged 
after the 31st August, 1815, within 55 Geo. 3, 
c. 184, and was liable to the payment of 
the legacy duty under that act. Att.-Gen. v. 
Hancooli, 2 M. & W, 563 ; M. <Sc H. 159 ; 6 L. J., 
Ex. 168. 

A., who died in 1794, bequeathed a legacy in 
consolidated stock to executors to pay the interest 
to B. for life ; remainder, after B.‘s decease, to 
the surviving children of B. on their attaining 
twenty-one ; remainder, if no surviving children, 
to the appointment of B. ; remainder in default 
of appointment to B.’s next of kin. Upon A.’s 
death the executors transferred the legacies into 
their own names from that of the testator, paid 
his debts, and accounted for the residuary estate 
to the residuary legatee ; the dividends were 
regularly paid by the executors to B. until 1826, 
when she died, leaving three children ; — Held, 
that the transfer did not amount to a payment, 
delivery, retainer, satisfaction or discharge of 
the legacy before the 31st August, 1815, and 
was therefore liable to the duty under 65 Geo. 3, 
c. 184. Att.-Gen. v. Wood, 2 Y. & J. 290. 

A. having, by way of provision under a marr^^age 
settlement, executed a iDond to the trustees of the 
settlement, for securing 16,000/. after his death, 
for C. and his wife, and then, subject to trusts in 
favour of their issue, for A, absolutely, A. be- 
queathed the 16,000/., in case it reverted into the 
residue of his estate at any time, in trust as to 
14,000/. for D. Upon A.’s death in 1794, a- 
chancery suit was instituted for carrying his will 
into effect ; and the master having reported that 
the 16,000/. was a specialty debt due from A.’s 
estate to the trustees of the settlement, stock 
(paid into court by A.’s executors) to the value 
of 16,000/. was, in 1807, under an order of court, 
transferred to the account of 0. in the cause. 0. 
died without issue between the date of the order 
and the transfer, and the dividends of the stock 
were paid to his widow urfl^il^e^ death in 1848, 
when, upon the petition of D., the court ordered 
the stock to be sold, and (She 14,000/7 to be paid to 
him : — ^Held, that the legacy was paid, delivered, 
retained, satisfied or discharged before the 31st 
August, 1815, within the 55 Geo. 3, c. 184, 
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ached, iii., pfc. 3,* and therefore that no 
ieggpcy duty ■was payable on the actual receipt 
of the 14, COOL by D. in 1848. Att.-Geiu v. 
Zoseomhe, 5 H. & hi. 664 ; 29 L. J., Ex. 305. 

By will 3,000Z. given to trustees, upon trust to 
invest, and to pay the interest to A. for life, and 
lifter her death to transfer the principal to B. 
Under a decree this legacy is paid by the trustees 
into court, and invested in stock in the name of 
the accountant-general, previous to the imposi- 
tion of the duty on legacies, by 20 G-eo. 3, c. 28, 
B. being then an infant, and therefore incapable 
•of discharging the trustees. This is a sufficient 
sippropriation of the legacy within the words of 
the act 48 Geo. 3, c. 149, “paid, retained, satis- 
fied, or discharged,” before the 10th October, 
1808, and therefore, upon a question arising at 
the time of the principal becoming payable, it 
was determined that no legacy duty was charge- 
able in respect of it. Hill AtUuiso)i^2 Mer.« 
45. 

A testator bequeathed a sum of money to A. 
for life, and after her decease to her childr^, as 
she should appoint, and in default of appoint- 
ment, equally among ail her children, who if sons 
should attain tw4inty-one, or if daughters should 
attain that age or be married ; and if she should 
have no such children, then according to her 
appointment, and, in default of appointment, 
over. Upon the death of the testator, a suit 
was instituted for the purpose of having this 
legacy secured ; under the decree made in that 
suit in the year 1798, the executors paid the 
amount into court, and prior to November, 1802, the 
whole of it was invested in stock in the name of 
the accountant-general and placed to the separate 
account of A., who continued to receive the 
dividends during her life : — Held, that this was a 
■sufficient payment of the legacy within the 55 
Oeo. 3, c. 184, and therefore, that upon A.’s 
death, in the year 1834, the parties interested in 
the remainder, who were children of A., were 
entitled to receive their several shares of the 
^und without producing receipts for the legacy 
duty. Coonihe v. I'rist, 1 Myl. & C. 69, 

Payment on Death.] — Where father and son 
■were entitled each to estates for life, with 
remainder to the sons of the latter in tail male, 
with power to them both to dispose of that 
property, and they jointly charged the same with 
a sum payable on the death of the father in 
payiment of his debts and legacies, and to be 
paid to his executors for that purpose : — Held, 
that this was the creation of a new personal 
estate within the meaning of 55 Geo. 3. AU.- 
Qeii. V. Hetoalfe^ 6 Ex. 26 ; 20 L. J., Ex. 329. 

Eealty handed over — Direction to Sell.]— A 

devise of real property to trustees to be sold, and 
the profits to be deemed part of the residue of the 
testator’s estate, or go in aid, if necessary, of 
the rest of his property in discharge of his pe- 
cuniary legacies, given either by his will or 
any codicil thereto, is liable to the legacy duty 
imposed by 48 Geo. 3, c. 149, although the 
residuary legatee took the property in statu quo, 
and the trustees didia-ot convert it into money by 
• sale, according to the directions of the will, there 
being no claim- to render such sale necessary. 
Att.-Qen. v. JE^lford^ 1 Price, 426 ; 16 E. E. 737. 

Disclaimer — When Allowed.] — Although a 
legatee may disclaim a legacy, yet after he has 
accepted and bequeathed it hy his wiE, his 


^eciitor cannot disclaim the legacy. Atf.- Geiu 
V. Jlunhij, 3 H. & N. 826. 

Exemption — Deficiency of Estate.] — T., being 
seised in fee of lands, mortgaged them as a 
security for money lent. The deed contained 
a covenant by T. to pay the principal and 
interest on a certain day. By another deed, T. 
covenanted to pay, on a certain day, a further 
sum of money lent, and that the same lands 
should be charged with that sum also. T., by 
will, devised his real estate to B., whom he ap- 
pointed his executor. T. paid the interelt on the 
mortgage debts, but died without having paid 
the principal. The personal estate of T. was 
only sufficient to discharge liis funeral and testa- 
mentary expemses. B., by will, bequeathed his 
real and personal estate to his two sons, whom 
he aiipointed his executors, and died without 
having paid the mortgage debts. The executors 
of B. exhausted his personalty by paying with it 
those debts, and on that ground claimed ap ex- 
emption from legacy duty : — Held, that the 
executors were bound to pa}’- legacy duty. 
2hf/h»‘\‘ jE,s‘tate, In ve^ 8 Ex. 384 ; 22 L. J., Ex, 
2 * 11 . 

A testator left annuities and legacies, the 
duty on some of which was charged on the 
residue. The executor paid the legacy duty on 
the annuities, and paid the legacies, but not the 
duty on them, and afterwards became bankrupt. 
The residue of the estate would be insufficient, 
after payment of the costs of an administration 
suit, and of the payment of the duty unpaid, to 
provide for the annuities : — Held, that the crown 
had no claim on the estate. Wright v. Banie- 
wall, 19 L. J., Oh. 38 ; 13 Jur. 1041. 

4. Amount on which Payable. 

Mode of Calculating.] — The 16 &; 17 Viet 
c. 67, s 31, which enacts, that where it shall he 
required to calculate, for the purpose of legacy 
duty, the value of any annuity, such value 
shall, after the time appointed for the commence- 
ment of the act, be calculated according to the 
tables in the schedule to that act, and not ac- 
cording to the tables in 36 Geo 3, c. 52, is con- 
fined to cases where the testator died after the 
commencement of the act, and does not extend 
to cases where, the death being before, the act 
of calculation and payment occur after the com- 
m(»cement of the statute. CnrnioalUs (^Earl), 
III re, 11 Ex. 580 ; 25 L. J., Ex. 149 ; 4 W. E. 


Legacy in Satisfaction of Debt — Evidence.] — 

A statement in a will that a legacy is bequeathed 
in satisfaction of a debt is sufficient prima facie 
evidence of the testatos’s indebtedness to exempt 
the legacy from duty. O'Leari/s Estate, In re, 
[1896] 1 Ir. E. 283. ♦ 

Aggregate Amount] — The legacy duty is to he 
paid upon the aggregate amount of the residue 
of the testator’s property, at the time of the 
executor delivering into the stamp office the 
note of what he intends to retain as residu- 
ary legatee. AU.-Gen. v. Qavendish (^lord'), 
Wightw. 82 ; 12 E. E. 716. 

When Payment Deferred — Interest.] — - 

Where a legacy is not paid at the time appointed 
by the testator, legacy duty is payable, not 
merely on the capital sum bequeathed, but on 
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the aggregate amoimt of capital and mter<^t 
which is ultimately received the legatee. 
Thomas v. Moiitgooiery^ 3 Russ. 502. 

The amount of legacy duty, being calculable 
from the time when probate is taken out, must 
be estimated upon the sum devolved by succes- 
sion, with the addition of such sums as have ac- 
crued by way of interest in the intervaL Att,- 
Gen. V. Partington, 1 H. & G. 4-57 ; 10 Jur. (N.s.) 
617. Affirmed, 3 H. & C. 193 ; 33 L, J , Ex. 281 . 
10 Jur. (N S.) 825 ; 10 L. T. 751 ; 13 W. R. 54— 
Ex. Ch. Affirmed in H. L., ante, col 195. 

But x^^here a specific sum is bequeathed or a 
specific debt forgiven, which is known and ascer- 
tained at the time of the testator’s death, legacy 
duty is not payable •upon the interest accruing 
in respect of such debt or sum of money between 
the time of such death and the period when the 
executors close their accounts. Att.-Gon. v. 
Jlolhrooh, 3 y. & J. 114 ; 12 Price, 407. 

Prpperty not reduced into Money during 
course of Administration.] — Shortly after the 
death of a testatrix her executor brought into 
tlie Inland Ptevenue Office the residuary account 
of her property, in which a value was set up(Ai 
certain pictures and other personal property not 
reduced into money, and the commissioners 
accepted duty upon that value. Subsequently — 
the residuary legatee and the executor having 
always intended that the pictures should he sold 
in the course of the administration — the executor 
sold them for a sum greatly in excess of the value 
upon which duty had been paid, and accounted 
to the residuary legatee for the proceeds ; — Held, 
that the provisions of 36 G-eo. 3, c. 62, s. 22, apply 
to property winch shall not he re.luced into 
money during the course of the administration 
hy the executor, and not merely to property 
which shall not have been reduced into money 
when the residuary account is brought in *, that 
the pictures, &c., therefore, did not satisfy the 
description in s. 22, and that the crown were 
entitled to duty under s. 6 upon the amount paid 
to the legatee. Att.-Gen. v. Pardiei\ 62 L. J., 
Q. B. 329; 11 Q. B. B. 16; 48 L. T. 582; 31 
W. H. 499 ; 47 J. P. 484. 

Bequest to Daughter and Husband in Equal 
Shares.] — bequest of all the rest, residue and 
remainder of the personal estate of a testator to 
his son-in-law B., and to the testator’s daughter 
P., his wife, their executors, administrators, a^d 
assigns, for theil- absolute benefit, is not charge- 
able undeic^65 Geo. 3, c. 184, sched. 3, with the 
highest duoy of lOZ. per cenC. on the whole 
amount, as being a legacy given to, or devolving 
to or for the benefit of B. the husband, a stranger 
in blood to the deceased ; nor chargeable wholly 
witi\ the lowest duty of >?. per cent., as being a 
legacy given to, or devolving to or for the benefit 
of a child^^of the deceased fin the person of the 
daughter), hut chargeable by moieties, as being 
a bequest for the benefit of each to the amount 
of one-half ; and therefore as to one moiety 
chargeable at the highest, and as to the other at 
the lowest duty, Att.- Gen. v. Baochns^ 11 Pr^-ice, 
1 ; 9 Price, 30. 

To Son and Daughter-in-Law.] — A bequest 

of “ a residue of whatever it may consist, such 
money as arises from it to he invested in the public 
funds, the interest to be appropriated to the 
testator’s son and his wife (a stranger in blood) 
for their lives, with remainder to the grand- 
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children of the testator in, equal proportions,” 
is liable to a legacy duty to be calculated the 
rate of \l. per cent, for the son’s moiety, and 
10/. per cent, for that of the wife, upon the prm- 
ci])le that the son and his wife each take a life 
interest in one moiety of the income of the 
residue. Att.-Gon. v. 3 Y. k. J. 531. 

On Life Interests of Husband and Wife.] — A 

testator diiected his executors to assign the 
residue of his personal estate to the trustees of 
the settlement of his niece, Mrs. A., the wife of 
A., on trust out of the annual income to pay 
to her, during the joint lives of herself and 
husband, an annuity of 2,000/. for her separate 
use, and that they should stand possessed 
of the residue upon such trusts, and for such 
persons and interests, as were expressed in a, 
deed of settlement of Mrs. A. This deed pro- 
ivided that the trustees should stand possessed of 
the settled property, during the joint lives of 
A. and his intended wife, to pay her an annuity 
of 5(J0/ , upon trust to pay the residue or sur- 
plus of the dividends and annual produce of 
the stocks, funds, &c., unto A,, and authorised 
him to receive the same cluriug his life, and 
after the decease of either of them to pay the 
dividends to the survivor, and authorised" him, 
her or them to receive the same during the life 
of the survivor : — Held, that, under the 36 Geo. 
3, c. 52, s. 1, the duty was to be charged on the 
value of 2,000/. a year to Mrs, A, for the joint 
lives of herself and her husband, and on the 
Ymlue of the residue of the incom<^ for the single 
life of A. Att.-Gen. v. Wynford {Lord'), 9 Ex^ 
746 ; 23 L. J., Ex. 223. 

Appointment to Person Entitled in Default, 
of Appointment.] — J. R., after directing his 
real estates to be sold and converted into 
personally, bequeathed the general residue of 
his personal estate to his daughter, J. A. P., and 
J, R., J. S. and J. G., his executrix and exe- 
cutors, upon trust, to permit his daughter to 
receive the rents and dividends during her life, 
and after her decease, for such person or persons 
(other than and except J. 'VV, and his relations^ 
M. H. and his relations, and the relations of the 
late husband of the testator’s daughter, and 
every of them), in such parts, shares, and pro- 
portions, and in such manner and form, as J. A. 
whether sole or covert, should by will appoint ; 
and in default of appointment, in trust fo%the 
next of kin of D. R. And the testator declared,, 
that, in case his daughter should intermarry with 
J. W., or any of his relations, or should reside 
with or receive visits from him or them, the be- 
quest in her power should utterly cease. After 
the testator’s death, J. A. P. married G. E. P.,. 
and the interest and dividends of the testator’s 
residuary estate were regularly paid to her until 
her death. Previously to her death she made a 
will, and, in exercise of the power under her 
father’s will, she gave 10,000/. consols to the de- 
scendants of the before-named D. R. ; and gave 
all the rest of her father’s property to various 
persons, strangers in blood to both her father 
and herself. B. R. was the-’^on of a brother of 
J, R., the testator : — Held, ^first, that, on the 
death of J. A. P., a duty oBoi^ per cent, became 
payable in respect of the bequest, the will of 
J. R,, of the residue of Ms estate and eifects to 
J. A. P., after aRowing any duty already paid in 
respect thereof. Platt v. Boutli , 6 M. <Sr W, 766 ; 
10 L. J., Ex. 105. G., 3 Beav. 267; 10 L. J. , Ch. 1 31. 
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Hel'l, secondly, tligt legacy duty was payable 
in r«spect of the bequestb contaiiied in the will of 
J, A. P., at the same rate at which it would have 
been payable if they had been mere legacies 
given by her payable out of her own personal 
estate. Ib. 

Succession to Estate in Eemainder subject to 
Bent-charge.] — A testator devised real estate to 
T. for life, with remainder to T. P. for life, re- 
niaimler to his first and other sons in tail, re- 
mainder to Q. P. for life, with remainder over ; 
and gave a power to the several persons, who, 
by virtue of the limitations m the will, should be 
in actual possession of the estates by deed or 
will to appoint to any woman or women they 
should marry, by way of jointure, rent-charges 
not exceeding 7501. per annum for life, to be 
issuing out of and chargeable upon the devised 
estates, clear of all taxes and deductions what-« 
sover. T. died without issue, and T. P. entered 
into possession of the estates, and by his will 
charged them with T5()Z. per annum, by w^y of 
jointure to his wife, under the power, and died 
ivlthoiit issue male, whereupon G-. P. entered 
into possession r^Held, that Ot. P. was chargeable 
with legacy duty, after the rate of lOZ. per cent, 
on the value of the rent-charge of 760Z. per 
annum. v. PlcJtard, 3 M. & W. 552 : 

1 H. & H. 174 ; 7 L. J., Ex. 188. Affirmed, 6 
M. &: W. 348 ; 0 L. J., Ex. 329. 

Devise of Lands in England — Proceeds to 
“Daughters” of Foreign Mother.] — The pro- 
ceeds of laud in England devised by a British 
subject domiciled in France, on trust to sell and 
pay the proceeds to his daughters born of a 
French mother before marriage, but afterwards 
legitimated according to French law, are liable 
to legacy duty at IZ. per cent. only. Skottowe v. 
Young, 40 L. J., Ch. 366 ; L. H. 11 Eq. 474 ; 24 
L. T. 220 ; 19 W. B. 683. 

A person of English birth, but domiciled in 
France, gave, by his will, shares in the proceeds 
of converted real estate in England to his two 
daughters, who were not born in wedlock, but 
had been legitimated according to the law of 
France : — Held, that the status of the daughters 
in England must be their status according to the 
law of France, i.e. that of legitimate children 
and not of strangers in blood,” and that legacy 
duty at the rate of IZ. per cent, was payable upon 
the shares taken by them under their father’s 
will. Ib. 

Cumulative — Bequest to Executors of Deceased 
Legatee.] — A gift by will to executors, as 
executors, of a person who has predeceased the 
testator, does not make the property bequeathed 
a part of the personal estate of that person 
within the meaning of the words of the Stamp 
Duties Act, 1815, “ the personal estate and effects 
of any person deceased,” so as to render it liable 
to the payment of inventory duty as upon a 
devolution from him. Neither does such a gift 
come within the words of the Stamp Duties Act, 
1860, “ the personal and movable estate and 
effects which ” any person “ shall have disposed 
* of by will under any authority enabling such 
person to dispose of tHe same as he or she shah, 
think fit.” lord Advocate v. Bogie, 63 L. J., 
P. 0. 85 ; [1894] A. C. ^3 ; 6 B. 98 ; 70 L. T. 
633— H. L. (Sc.), 

Property so bequeathed is not liable to the 
payment of legacy duty under the Stamp Duties 


184.5, as being a gift by any will or testa- 
mentary instrument of any j)Crson winch, by 
virtue of any such will or testamentary instru- 
ment, is or shall be payalile or shall have effect, 
or be satisfied out of the per'ional or movable 
estate or effects which such person hath had or 
shall have had power to dispose of.” Ib. 

Property vesting in Testator — No Posses- 
sion,] — ^A. by his will gave to trustees 10,OOUZ. 
iqion trust for B., then the wife of C , and after 
her death u})on trust for all her children who 
should attain twenty-one. B. had seven^hildren 
who attained that age, two of whom, D. and E., 
died in the lifetime of their parents, intestate, 
whereby their father, C., fftecame their next-of- 
km, and entitled beneficiall}^ to the two one- 
seventh shares of the legacy of 10,00()Z. expectant 
upon the death of their mother, B. Their father, 

C. , never took out letters of administration, but 
himself died in the lifetime of his wife, B., and 
by his will, his surviving children became 
entitled to his residuary personal estate, 
which included the reversionary value of the 
two seventh parts of the lO.OOOZ., in respect of 
\Thich no legacy duty had been i»airl by C. Upon 
the subsequent death of B. : — Held, that legacy 
duty was payable in respect of the beneficial 
acquisition by 0. of the two seventh shares of 

D. and E., as well as a similar duty in respect of 
the transmission of the same shares by the will 
of C. Att.-Oen. v. Cleaie, 31 L. T. 86. 

Annuities — Four Equal Payments.] — A 

testator bequeathed several annuities to relations 
in equal degree, and therefore subject to the 
same rate of duty under 36 Geo. 3, 52. He gave 
all his real and personal estate to trustees for 
conversion and investment, and payment of the 
annuities out of the yearly produce, and for 
accumulation of the remainder. He directed 
that upon the death of any of the annuitants the 
trustees should pay, after making provision for 
the remaining annuities, the capital among a 
class of persons m the same degree of relation- 
ship as the annuitants, and therefore subject to 
the same rate of duty under 36 Geo. 3, c, 52 : 
— Held, that the duty was payable on the an- 
nuities, as annuities, within s. 8, by four equal 
payments, of which the first instalment was to 
be made at the end of the first year of the an- 
nuity, and not payable upon the whole capital 
uivier s. 12. Crow v. Robinson, 4 De G. F, &; J. 
337 ; 31 L. J., Ch., 516 ; 6 L. T.-372 ; 10 W. B. 
306. ^ 

6. B? Whom Payable. 

Executor should Deduct.] — It is the duty of 
an executor to deduct the amount of legacy 
duty ; and if he omits ‘to do so, he will become 
personally responsible for it. Sanimon, In re, 3 
M. & W. 381. • 

Where legacy duty attaches on a legacy the 
executors will be accountable for and bound to 
retain the duty chargeable on the legacy. Wil- 
liamson, In re, 1 C., M. & B. 142 ; 4 Tyr. 513. 

• 

Administration Proceedings Pending,] — 

The pendency of a suit in equity, at the instance 
of a legatee, praying that an account may be 
taken of a testator’s personal estate and effects 
received by the executors, and that the personal 
estate may be administered and the legacy paid, 
is no answer to an application by the commis- 
sioners of stamps, under the 42 Geo. 8, c. 92, if 
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any clntips have become payable on legacies which 
have been paid, notwitlistanduig the 3<» Geo. 3, 
c. 52, which provides that the court in which 
such suit shall be instituted shall, in giving direc- 
tions concerning the payment of legacies, take 
care that no allowance be made in respect of any 
legacy, without due proof of the payment of the 
duties therehv imposed. Samnmn^ In ve^ 3 M. & 
W. 381. 

Erroneous payment by Executors — Liability.] 

— Executors, m passing their residuary account, 
erronecfJ^sly represented the legatees as strangers 
in blood to the testator, whereby a large sum for 
legacy duty was paid to the crown. A suit 
having been instituted to take an account of the 
trust funds, the executors, by their answer, ad- 
mitted their liability for the principal money 
erroneously paid, but disputed their liability to 
the payment of interest. The decree at the first 
hearing was silent avS to interest, and mei’cly 
directed a reference to take an account of the 
trust fund : — Held, first, that the executors could 
properly be charged with interest on further 
directions. Slum v. Turlett^ IT Ir. Ch. E. T76. 

Held, secondly, that interest was cliargeabfh 
on the principal money erroneously paid. Ib. 

Executor’s Right of Recovery from Legatee,]— 

An executor allowed the legatee of leasehold to 
occupy for fifteen years, the legacy duty being 
unpaid. The executor was then caUed upon to 
pay duty on the profits aGcruing for the fifteen 
years, as well as the principal value of the pre- 
mises : — Held, that he was liable to the whole of 
such duty, and that he might recover all the 
money paid on that account as money paid to the 
use of the legatee. Bate v. Payne ^ 13 Q, B. 
900 ; 18 L. J., Q. B. 273 ; 13 Jur. 609. 

An executor, in every instance, made the half- 
yearly payments, due to the tenant for life of the 
residuary estate, through the solicitor employed 
by him in the administration of the trusts of the 
wall. The solicitor, having neglected to retain 
the legacy duty out of such payments, applied to 
the tenant for life for a return of the amount of 
such duty. Having accordingly received the 
amount from the tenant for life, the solicitor, in- 
stead of paying the same to the crown, retained 
it for his own purposes, and soon afterwards 
absconded. The executor subsequently paid the 
duty to the crown : — Held, that he was not en- 
titled to retain out of the life interest of the 
tenant for life what he had so paid. Horn v. 
Coleman, L. J., Ch. 213 ; 2 Jur. (N.s.) 1127; 
6 W. R. 32. 

Where executors have paid the amount of 
legacies in full to the legatees, and the duties 
were subsequently paid by the executors when 
the accounts were passed through the stamp 
oflS.ee : — ^Heid, that they could not maintain an 
action to riicover the amount of the duties against 
the legatees in respect of whose legacies they 
W'ere paid, Foster v. Ley, 2 Scott, 438 ; 2 Bing. 
(Z7.0.) 269 ; 1 Hodges, 326 ; .5 L. J., C. P. 17. 

Under 36 G eo. 3, c. 52, s. 6, executors who have 
paid the legacy duty on an annuity eight y^^ars 
after the death of the testator, may recover the 
amount from the legatee, although such legatee 
assigned the annuity three years before ; on the 
ground, that the payment by the executors was 
compulsory, and that they stood in the situation 
of trustees or sureties to the legatee. Hales v. 
Freeman, 4 Moore, 21 ; 1 Br. & B. 391 ; 21 R. R. 
663. 


■Legacy ^Duty. 

Reimbursement, when Allowed.] — The divi- 
dends on a fund in court were ordered to be^iaid 
lo the tenant for life under a will. After her 
death it was discovered that legacy duty had not 
been paid on her life interest : —Held, that 
neither the executor nor an assignee from the 
tenant for life had any claim to be recoupecl out 
of the reversion what they might be comjielieci 
to pa}’’ ill respect of duty. Boinm v. B/iodes, 8 
Jur. (N.S.) 1U.70 ; 10 W. R. 747. 

Devise of real estate in trust for A. for life, 
with a power to A. by will to grant an annuity 
thereout to B. not to exceed 500/., remainder to 
F. charged with the aniiuit}". A. died and P. 
entered . — Held, that F. took the land subject to 
the payment of the annuity, and could not compel 
B. to refund the legacy duty paid by him. Stoio 
V. Davtn})oH, 2 N. & M. 805 ; 5 B. & Ad. 
359. 

^ A cestui que trust of a portion of the proceeds 
of a contingent reversionary interest m an estate 
directed to be sold, in case of. and ui)aii the 
happening of the contingency, bequeathed his 
reversionary interest to a legatee, who sold the 
same before the happening of the contingency. 
The executor was a party to tire assignment, to 
obviate all question as to the existence of debts 
of the cestui que trust, and the purchase-money 
was thereby expressed to be paid lo him, but was 
in fact paid to the legatee by the purchaser : — 
Held, that the executor had no claim on the 
purchaser to be reimbursed the legacy duty, 
which, after the happening of the contingency, 
he was compelled to pay on the full value of the 
share. Faricell v. Seale, 3 De Gi. & S. 369 ; 18 
L. J., Ch. 189 ; 13 Jur. 483. 

Trustees.] — ^When a residue is bequeathed to 
trustees in trust for various persons in succession, 
the trustees originally appointed, as well as any 
new trustees, are liable under s. 13 of 36 Geo. 3, c. 
52, to pay legacy duty. Jones’s Trust, In re, 21 
L. J., Ch. 566. 

Trust for Payment of Debts.] — A testatrix, 
after giving several legacies free of duty, be- 
queathed a part of her estate to trustees, “ upon 
trust to pay ofi all and every debt and debts of 
her first husband that could be legally and satis- 
factorily proved against him, as it was her will 
and desire that the same should be discharged ” : 
— Held, that the creditors were liable to the 
duties payable on this bequest. Foster v. ^joy, 
2 Scott, 438 ; 2 Bing. (n.O.) 269 ; 1 Hodges, 326 ; 
6 L. J., 0. P. 17. 

A specifi.c fund was bequeathed for payment 
of debts. A claim being made in respect of a 
debt barred by the statute, the administrator 
offered 1,1501. as the price to be paid for a re- 
lease of all claims. Legacy duty was claimed 
on this account : — Held, that it must be borne 
by the administrator, and not by the creditor, 
Qrevblle v. Gremlle, 27 Beav. 596. 

Purchaser or Assignee of Subject Matter.] — 
Husband and wife being entitled in succession, 
under the will of the wife’s aunt, to life interests 
in the dividends of stock standing in court, the 
wife being the first annmt^-nt, the husband 
granted an annuity to E. charged upon the life 
interests of his wife and himsehV The legacy 
duty on the wife’s anufilty was duly paid, and 
upon the death of the wife E. procured an order 
in the suit for payment to him of all the divi- 
dends of the fund towards payment of Ms annuity 
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and arrears, nndertaknig to pay the snr[)]us to 
the husband. On the death of the husband, who 
died insolvent, it was ascertained that no part 
of the legacy duty on ins animity had been paid : 
— Held, construing the 36 Geo. 3, c. 52, liberally, 
that this annuity was a legacy within s. 25, and 
that the receipt of the annuity, without deduct- 
ing the legacy duty, made H. a debtor to the 
crown. Brijan v. 26 L. J., Ch. 5l!J ; 

3 Jur. CN.S.) 473 ; 5 W. U. 483. 

A testator directed his estates to be sold, and 
gave the dividends of one portion of the proceeds 
to his wife for life, and after her death he gave 
the capital to A. The second portion he gave to 
A., subject to annuities. By an agreement between 
the widow and A , the first jiortion was paid over 
by the executors to A. during the widow's life, 
and no sum was retained to answer the legacy 
duty, which would become payable on her deatli. 

A. sold the second portion to the plaintifi, and" 
the surviving executors of the surviving executor 
of the testator joined in the assignment, for the 
purpose of admitting A.'s title to the proj^erty, 
and stating that they knew of no incumbrance 
upon it Upon, the death of the annuitants, the 
purchaser hied mbill against the executors for a 
transfer of the fund Held, that the executors 
were not entitled to retain the legacy duty pay- 
able upon the first portion of the projierty. 
Biynold v. Giles, 28 L. J., Gh. 238 ; 7 W. K. 
99. 

A. B. being entitled to a legacy, and being 
indebted to C. 13., by a deed, which represented 
that it was “ unincumbered,” assigned it to 0. D. 
upon trust to retain a moiety, and as to the 
residue in trust for A. B. The tuiid was in court, 
and liable to legacy duty : — Held, that C. D.’s . 
moiety must bear its share of the legacy duty. 
Bhss V. Putimm, 7 Beav. 40. 

Mixture of Two Sums-^ Assignment of one, 
subject to Annuities.] — -A., who died in 1820, 
by will directed his estate to be divided into two 
moieties, in one of which 4,300/. three per cent, 
consols, standing in his name, were to be iuclLuled ; 

, and as to this moiety he directed that (after pay- 
ment of certain debts) the surplus beyond the 
4,300/. consols should be invested in the funds 
in the names of his executors, in trust to pay the 
dividends thereon, and also on the 4,800/. censols, 
to his wife for life ; and upon lier death be 
bequeathed this moiety to A., save and except 
the 4,300/. consols, the dividend upon which, 
amounting to 129/. a year, he directed to be paid 
to three annuitants of 20/. a year each, and the 
remainder to a nephew during his life. He then 
bequeathed the annuities of 20/. to ‘three other 
annuitants, and after the death of the survivor 
of them he bequeathed the 4,300/. consols to A. 
absolutely. The executors realised the property, 
and it was ascertained that 5,099/. was the 
amount to be invested to make up, together 
with the 4,300/. consols, the moiety of the 
dividends on which was to be paid to the wife 
for life. The executors entered into an arrange- 
ment with the widowq and A. and her husband, 
by which the 5,099/. was pai<l over to the latter, 
but no legacy duty \?as paid upon it. The widows 
* died in 1835, and ijj 1837 A. sold and assigned to 

B. the 4,300/. consols, subject to the annuities 
then in existe;i|ce, and legacy duty chargeable on 
A. in respect thereof ; — Held, first, that the 5,099/. 
and 4.300/. were separate legacies, and that B. 
was not a debtor to the crowm in respect of the 
legacy duty payable on the 5,099/. Att>-Gen, v. 
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I (ffles. 5 H. k N. 255 ; 29 L, J., Ex. 176 : 1 L. T 
553 ; 8 W. R. 342. 

Held, secondly, that the crown had no lien on 
the 4,8U0/. in respect of such duty. I h. 

6. Out or what Fund Payable. 

legacy.] — Legacy duty is a charge on legacy, 
not on estate, but wdiere legacy is given free of 
duty, it is an increase of legacy itself, and ought 
to be paid out of the same fund. JVoel v. Iletdcy, 
7 Price, 253 ; 26 R, R. 660. 

In an administration suit, the court provides 
for the payment of legacy duty before payment 
to the legatee. Jhclts v. Kent, 3 Beav. 141. 

Residuary Estate.] — A testator bequeathed 
some specific chattels and a sum of 200/, to A., 
and he directed his executors to invest in the 
funds such a sum as would produce 200/. a year, 
clear of the legacy duty, and all other deductions, 
wdiich annual sum ^vas to be paid to A. fyr.her 
life, and after her decease the princiiial wms to he 
paid to other parties . and the testator directed 
his e.xeciitors to jtay the legacy duty on the 
s^iecitic and pecuniary legacies and yearly sum 
given to A. A. and the legatees in remainder 
were strangers in blood to the testator : — Held, 
that the legacy duty W’as payable out of the 
testator’s residuary estate, both in respect of the 
interest given to A., and to those in remainder. 
Culccft V. Srhhon, 2 Keen, G72 ; 7 L. J., Ch. 
275 ; 2 Jur. 138. 

Testatrix, in exercise of a general power of 
appointment, made several appointments of (in 
each case) “ so much and such part of ” the said* 
trust in funds as should be of the “ clear ” value- 
ot a specified sum of money ia each case, and 
lastly made an appointment of “ all the residue ” 
of the said trust funds. The will disposed of na 
other property except that subject to the power, 
and contained no direction for payment of testa- 
mentary expenses, probate or legacy duty : — 
Held, that the testamentary expenses and pro- 
bate duty, and the legacy duty on the specified 
portions of the trust funds, must be paid out of 
that part of the trust funds wliich was lastly 
appointed as residue. Currie, In r<9, JBjorlma/i v. 
Knuhrrlei/ (XerrZ), 57 L. J., Ch. 743 ; 50 L. T. 
200 ; 36 W. R. 752. 

Part of Residue free from Duty.] — A testa- 
tor; gave ins residue to trustees, to convert and 
divide into two equal parts ; and he bequeathed 
one equal part to A., free from ajjfy duty lU' 
respect thereof, Aid the other cquaP part to he 
given to his nephews (but ivithout the addition 
of the latter words) : —Held, that the legacy 
duty on the first moiety was payable out of any 
lapsed residue ; and ii none, out of the second 
moiety. Warhric)i v. Varlet/, 30 Beav. 241. 

• 

When Residuary Estate Insufficient.] — A tes- 
tator gave certain legacies free of legacy duty, 
sim pliciter, and other legacies free of legacy duty, 
with a direction that the duty should be paid 
out ®f his residuary estate. The corpus of the 
legacies and the duty having been paid, it was 
ascertained that the estate was deficient, so that 
t'lere was no residue available for payment of 
the duty directed to be thereby borne : — Held, 
that the gift of duty out of the residuary estate 
failed pro tauto, and that the legatees whose 
legacy duty wms to he borne by the residuary 
estate must themselves bear the legacy duty to 
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the exte^it to v^^hich the general personal estafe 
was insufficient to pay the same. Wilson v, 
0^ Leary, L. R. 17 Eq. 419. 

The legacy duty on a charitable legac}^, given 
free of ^ duty, cannot be paid out of impure 
personal^. Wilkinson v. Bar'ber, 41 L, J., 
Ch. 721 ; L. U. 14 Eq, 96 ; 26 L, T, 937 ; 20 
W. R. 763. 

Abatement.] — A gift of the legacy duty 

payable on a specific legacy ranks as a pecuniary 
legacy, and in the case or a deficiency of assets 
must at^te along with other pecuniary legacies. 
Farrer v. Bt. Lather me' s College, Cambridge, 
42 L. J„ Ch. 809 ; L. R. 16 E4. 19 ; 28 L. T. 
SOO ; 21 W. R. 643. ' 

When a testator’s estate is insufficient (after 
payment of his debts) to pay in full annuities 
given by his will, the fund must (after payment 
of costs) be apportioned between the annuitantb 
in the proportion which the sum composed of the 
arrears of the annuity in each case plus the 
present value of the future payments bear to 
each other, and this rule applies in a case in 
which the annuitants are all living at the time 
of distribution. A testator gave an annuity c^f 
1.502. to his widow, and an annuity of 1002. to a 
stranger in blood, and he directed that the second 
annuity should be paid froe of legacy duty, 
which should be paid out of his estate. After 
payment of his debts, the estate was insufficient 
to pay the annuities in full : — Held, that (after 
payment of costs) the fund must be apportioned 
as above between the two annuitants ; that the 
legacy duty payable on the sum apportioned to the 
second annuitant must be deducted from the 
whole fund, and the balance then divided in the 
same proportion between the two annuitanls. 
Heath V. JS\gent (29 Beav. 266) followed. 
Wilhns, In re, TPb‘22i^;i5 v. Botherham, 64 L. J,, 
Oh. 188 ; 27 Ch. D. 403 ; 33 W. B. 42. 


7. PROajEBDIKGS AGAINST EXECUTOES, 

Bnle to Account.] — ^A rule for an attachment 
against an executor for not delivering an account 
at the Legacv Duty Office ismsi only. Vyryan, 
In re, 1 Tyr, 379 ; 1 C. & J. 409. 

Where, on a rule nisi calling upon executors 
to account for and pay over legacy duties, the 
executor did not appear to show cause, ami the 
rule was therefore made absolute ; the court 
ordered that it should form part of the rule, <?f, 
upon the delivery of the accounts, there should 
be found to^-jc any duties payable to his majesty, 
that the executor or administrator shouhl pay 
the costs of the crown, to be taxed m the usual 
manner. Bohertson, or B.ohnson, In re, 2 IVl. 
& W. 407 ; 5 D. P. C. 609 ; M. & H. 71 ; G L. J., 
Ex. 168. 

A rule was obtained for the surviving executor 
of the exe(?atrix of the executor of a testator, to 
account for legacy duties due on the estate of 
the original testator. The original testator died 
in 1812 ; the surviving executor had never acted, 
except in signing documents ; he knew nothing 
of the estate of his testatrix, and had recew^ed 
no assets of hers, or of the original testator : — 
Held, that the power given to the court by 42 
Geo. 3, c 92, b- 2, is discretionary, and that the 
case was not one in which they ought to cxez’cise 
it. Pigotb, In re, 1 C. &; M. 827 ; 3 Tyr. 859 ; 
2iL, J., Ex. 298. 

When, in pursuance of the 13 & 14 Viet. c. 97. 
B. 8, a rule nisi for the payment of a sum of 
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money to the rcceiver-geneml of inland revenue 
as legacy duty has, on no cause being shfiwn , 
been made absolute against the person withhold- 
ing the duty, and both rules have been 
personally served, the court will grant a rule 
for an attachment absolute m the first instance. 
Loans, or Baton, In re, .3 H. & C. 562 ; 34 L. J., 
Ex. 87 ; 11 Jur. (N.s.) 182 ; 11 L. T. 717 ; 13 
W. R. 350. 

Costs of Proceedings.] — Where the crown suc- 
ceeds in imposing the legacy duty, it is entitled to 
costs out of the property ; but where it fails, 
there should be no costs, Lyall v. Patou, 25 
L. J., Ch. 746. 

Against Administrator,] — Pending a suit for 
the administration of assets, and before the 
accounts had been taken, the attorney-general 
^presented a petition for payment out of the 
assets of a sum which, under false representa- 
tions, had been returned to the administrators 
as overpaid m respect of probate duty, and for 
the legacy duty payable by the administrator on 
his share of the residue. The administrator had 
wasted the assets, and the widow, who was en- 
titled to one-third, had not b(fen paid : — Held, 
that the application was premature, and the 
petition was dismissed. Hichs v. Feat, 3 Beav. 
141. 

8. Money Paid into Cookt. 

Payment out.] — A testamentary guardian is 
not entitled as such to obtain payment out of 
court of funds, the property of his infant ward, 
which have been paid into, court under the 
.Legacy Duty Act: — Bemble, that in ordinary 
cases, which do not depend upon a special act, a 
testamentary guardian is entitled to give a 
receipt for funds coming to his infant ward. 
CressweU, In re, 45 L. T. 468 ; 30 W. R. 244. 

On a petition for payment of a fund out of 
court, the certificate from the inland revenue 
department of payment of legacy duty ought to 
be produced. AVhere that certificate was refused 
on other grounds, although duty had been paid, 
and an affidavit to that effect was produced, the 
court ordered such affidavit to be served on the 
solicitor for the inland revenue, together with 
notice to show cause with seven days why the 
fund should not be paid out, and m default, that 
it should be so paid. Marsliaiv, Inre, Play ford. 
In re, 9 L. T. 533 ; 12 W. R. 45. t> 

9, Return of Duty. 

Legacy to' Stranger — Duty Paid — Will dis- 
puted by Next of Kin.] — By an instrument pur- 
poriing to be the will of B., the whole of his 
personalty, amounting in the net to 12,7482., 
was bequeathed to J., a stranger in blood, who 
W'as made executor. J, took out probate, and 
paid the duty of 102. per cent, on the W'holc net ; 
afterwards T., the next of km to S., disputed 
the will, on the ground that S, wns not of dis- 
posing mmd. J. paid 6,0002. to T., and consented 
that ihe will should bo revoked, and adminis- 
tiation taken out by T , wiTo, in consideration 
I thereof, released to J her clayn on the 12,7482. 
T., from her nearness in lilood, was liable to a 
duty of less than 102. per cent, v— Held, that 
under 36 Geo. 3, c. .52, s.''37, -T. was entitled to a 
return of duty, not only on the 6,0002., but also 
on the remammg 6,74<s2. and that the duty on the 
[ whole 12,7482. was to be accounted for between 
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T, and the commis^sioners of stamps, as duty 
'Cbat’ged on T. at the lower rate. Beq. v. Stumihs 
>onil 'faxctt Ooj7ii7i{SSumn‘i}, G Q. B. 657. 

See also Pbobate Dutt, ante, col. 207. 

10. Proof of Payment. 

What sufficient.] — copy of an entry in the 
stamp-office books of the payment of the duty 
on a legacy is evidence of the payment of the 
duty. 30 G-eo. B, c. 52, s. 27. Ilari'ism v, Bor- 
nell, 10 Sun. B80. 

A certificate from the inland revenue office, 
that the duty is paid in respect of the land con- 
tracted to be sold, discharges a purchaser, and 
ao particular form of certificate can be required 
liy a purchaser. Home v. Lichfield 

iBarV), 85 Beav. 373 ; L. B. 1 Eq. 641 ; 14 
W. B. 408. Affirmed, 30 L. J., Gh. 313 ; L. B. 2 
Ch. 155 ; 16 L. T. 436 ; 15 W, B. 323. 

11. Gifts when Free of Legacy Dj^tty. 
a. Particular Words. 

Full Salary. J— A gift of six months’ fixll salary 
Is not a gift free from legacy duty. Mare^ts^ hi 
re, Marcus V. 2Ua7‘cus, 56 L. J., Ch. 830. 

Clear.] — A direction that all the testator’s 
legacies shall be paid clear, means that they 
shall be paid clear of legacy duty. Ford v. 
Buxton, 1 Colly. 403. 

A devise to trustees of a sura of money to be ' 
laid out in the purchase of an annuity “ clear ! 
^or A,” means free from taxes. Hvdgeiooi'th v- 
Crawleij, 2 Atk. 376. 

Clear of Property Tax and all Expenses.] — 

A testator directs his executors and trustees to 
pay certain annuities and legacies, “ clear of the 
property tax, and all expenses attending the , 
same ” ; the legacy duty ought to be paid by i 
xhe executors out of the assets of the testator, 
and the annuitants and legatees are entitled to 
receive the full amount of their respective lega- 
cies and annuities, without any deduction in 
respect of legacy duty. Cou7'toy v. Vi7iee7it, 
’Turn. & B. 433 ; 24 B. B, 94. 

Clear of all Taxes and Deductions.] — An an- 
nuity to he paid “ clear of all taxes and deduc- 
tii^ns whatsoever,” must be paid without 
deducting legacy duty. Stow v. I)a've7ipu7't, 5 
B. & Ad. 369‘; 2 K. & K. 806. 

A bequest of a sum of money to be laid out, so 
as to produce the clear yearly sura of 300Z., clear 
of all deductions, entitles the annuitant to 
require that the legacy duty on the annuity shall 
be paid out of the residue of the estate. Marris 
Y. Burton, 11 Sim. 161 ; 9 L. J., Ch. 373. 

A testatrix gave to L. for his life an annuity 
or clear yearly sum of 5007, to be paid and 
payable half yearly out of real estate, clear of 
all taxes and outgoings. The annuitant takes 
it clear of the legacy duty. Louoli v. Petei's, 1 
Myl. & K. 489 ; 3 L. J., Ch. 167. 

Free from all Expense.] — A testator be- 
queathed to his^sicter a legacy of 100/. of good 
and lawful money of Great Britain, to be paid, 
to her freel&rora all expense, and a legacy of 20/. 
to his nephew, and the rest of his money to be 
equally divided between his brother and his 
niece. At his decease his property consisted of 
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f^Ql. 3 per cent, consols, and 1197. in sovereign‘s : 
— Held, that the slock did uot pass iHidcr the 
word “ money ” ; and that under the words “free 
from all expense ” the legacy of 1007. was to he 
paid discbarge<l of duty, Gosden v. Botterell, 

1 Myl & K. 56 ; 2 L. J., Ch. 15. 

A testator deviseO to J., for his life, one an- 
nuity or clear yearly sum of 100/., and charged 
an estate with the payment thereof. He then 
devised the estate in trust to raise the annuity, 
nnd subiccfc thereto, and all costs, charges, and 
expenses attending the raising and payiug the 
same, m tru-'t for A., for life, with remainder to 
li, m fee *— Held, that J. was ciititleH to the 
annuity clear of legacy duty. Oude v. Muuiford, 

2 Y. ck Coll. 448. 

The question whether a legatee is to take his 
legacy free from duty, depends upon the inten- 
tion of the testator, as manifested on the face 
of the will ; therefore, the words “ without de- 
duction,” •* clear of all deductions,” &:c., may lie 
sufficient to free the legacy fiom duty, although 
there be, from the nature of the property on 
which it is charged, other outgoings to which 
those words applied. Ih, 

-5 

“Without Deduction.”] — A testator having 
directe<l legacies to be paid at the expiration of 
six months after his decease, without deduction, 
the legatees are entitled to the full amount, ami 
the legacy duty must be paid by the executoi’s. 
Bai'lisdnile GUliat,! Swanst. 502 ; 18 B. B. 
139. 

Where a testator gives annuities, and directs 
them to be paid without any deductions what- 
soever, and vdiere from the nature of the pro- 
perty out of which the annuities are to be paid, 
there could be no deduction except in respect of 
the legacy duty, there the annuities shall be paid 
clear of legacy duty. Smith v. A7ide7‘so7i, 4 
Buss. 352 ; 6 L. J. (O.S.) Gh. 105 ; 28 B. E. 
122 . 

An annuity was given by a will, clear of all 
deductions, and was directed to be paid out of 
certain sums of stock standing in the testator’s 
name: — Held, that it was not subject to the 
legacy duty. Daiolii7is v. Tatha7n, 2 Sim. 
492. 

A testator directed his executors to set apart 
a sum not more than 7,5007., the dividends of 
which, when invested as thereinafter mentioned, 
would amount to the clear yearly sum of 3007., 
clear of all deductions whatsoever, and to invest 
The sum so to be set apart in government or 
other securities, and gave the annuity to the 
plumtiffi for l^fe, and directed t^at if at any 
time the dividends of the trust named from any 
cause should prove deficient, the trustees should 
make good the deficiency out of the residue : — 
Held, that the annuity was free of legacy duty. 
Marris v. Bni'ton *11 Sim. 161 ; 9 L. J., Ch. 
373. 

A testator, after reciting that a suSi of 50.000/. 
was charged on certain estates, which bore interest 
at 47. per cent., and was payable, -subject to a 
power of appointment, to the male issue of his 
marriage, and in certain events reverted to him, 
bequeathed that money, upon trust, to pay out 
of the interest an annuity to his wife, and the 
residue of the interest to his granddaughter for 
life ; and ho directed that, with the exception of 
the said sum so charged; all his debts, legacies, 
and legacy duty should be paid and payable out 
of such portions of his estate as were not specifi- 
cally bequeathed ; and he directed that all his 
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legacies should be paid within twelve montii^g 
after his^ decease, without any deduction for 
legacy or stamp duty ; and that all his legacies 
should bear interest at 5h per cent., from the 
time of his death ; and that his executors should 
pay the legacy duties payable on the legacies ; 
and that ail legacies be payable without any 
deduction whatever : — Held, that the 50,000Z. 
was payable free from legacy duty. Fergnson v. 
OgiJhtj, 12 Ir. Ch. R. 411. 

Tree from any Charge or liability,] — Bequest 
of legacy “ free from any charge or liability in 
respect tnereof ” : — Held, that it was given free 
from the legacy duty. Wartricli v, Vavleg^ 30 
Beav. 241. ^ 

Clear Yearly Sum.] — A testatrix gave a sum of 
money described as sufficient to produce in the 
funds the clear yearly sum of 50 UZ., on trust for 
certain persons in succession, and as to some of 
the legatees upon contingency, the legacies being 
liable cto different rates of legacy duty, upon 
which, therefore, the whole amount of duty 
could not at once be calculated . — Held, not 
exempt from the duty. Sunders v. Kiel d ell ^ It 
Sim. 536 ; 5 L. J., Oh. 29. 

On a bequest of such a sum as when invested 
would produce a clear yearly sum of 500/ , on 
trusts 111 succession, some not being ascertaineil 
at the testatrix’s death : — Held, that the word 
clear ” was to be construed not to exempt the 
fund from legacy duty, but only from expenses 
of investment. II). 

Direction to set apart a fund to produce a 
clear yearly sum of 300/. dmnng the life of A. : — 
Held, legacy duty must be paid out ot residue of the 
testator’s estate. JHarper v. Morley^ 2 Jur. 
653. 

B. by will gave all his real and personal estate 
to trustees upon trust for sale and conversion, 
and directed them, ‘‘ out of the proceeds to pay 
to S., until she shall marry, a clear yearly 
annuity of 260Z., and after her marriage upon 
trust to pay to the said S. a clear yearly annuity 
of 100/. during the remainder of her natural life.” 
The testator proceeded, “And after payment of 
the said annuity of 250Z. or lOOZ., as the case 
may be, out of the net moneys to arise as afore- 
said, upon trust to pay E. a clear yearly sum of 
31Z. 45., free of legacy duty.” This was a sum- 
noons taken out by the trustees for the deter- 
miration of the question whether S.’s annuity 
was given free of legacy duty : — Held, that the" 
words “ clear yearly annuity ” properly mean an 
annuity free ftom legacy duty, aiigd this meaning 
could not be cut down by the fact that in another 
case the testator bad added the words “ free of 
legacy duty.” In Kelson v. Robins. 

68 L. T. 382. 

A testator gave “an annuity or clear yearly 
sum of to S. for life, and directed his 

trustees to iiurchase so much at 3Z. per cent, 
consolidated bank annuities as would be sufficient 
to yield the clear annual sum of lOOZ. as and for 
a fund for the payment of the annuity. After 
the death of S. he directed the trustees to stand 
possessed of the stock constituting the fund m 
trust for J. The rate of duty on legacies to S, 
and J. was the same: — Held, that the annuity 
and the fund to answer the same were given free 
of legacy duty. JFill^s v. iProom, 2 Jur. 

798 ; 4 W. K. 697. 

^ A testator directed the investment of a suffi- 
lent sum “to raise and pay an annuity or clear 
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yearly sum of lOOZ ,” which ^vvas given to parties 
m succession : — Held, that it was free fFom 
legacy duty. Pridw v. Pi eld, 19 Bcav. 497. 
And see Ilagnes v. Ha ones, 3 Be Gr. M. & G. 
590 ; 1 W. E', 204. 

Distinction between such a gift and a direct 
bequest of a clear annuity. Ih. 

A. gave the residue of his personal estate to^ 
trustees, to set apart 10,000/. consols, and pay the 
dividends to his sister for life ; and after her 
decease, to retain so much of the 10,000/. as 
should be sufficient to realise the clear yearly 
income of 150/., and he directed the trustees to- 
pay the dividends and other mcome of the stock 
so directed to be retained by them, to hi& 
nephew : — Held, that the nephew took the 
annuity, subject to legacy duty. Banks v. 
Baithwaite, 3*2 L. J,, Ch. 35 ; 7 L. T. 149 ; 10 
W. E. 612. 

r A testator gave his residuary personal estate to 
his executors upon trust out of a certain part 
thereof to set apart and appropriate so much as. 
would^produce the clear income or sum of lOOZ. 
a year, and pay such income or yearly sum to 
named charity : — Held, that the legacy was 
given free of legacy duty. Coles^^ In re, L. E. S> 
Eq, 271 ; 22 KT. 221. 

A bequest of one clear yearly rent-charge or 
annuity of 100/. a year out of real and personal 
estate, is payable without any deduction for 
legacy duty. Bailaj v. Boult, 14 Beav. 595 ; 21 
L. J., Cli.277 ; 15 Jur. 1049. 

Arising from Residue.] — Legacy duty on in- 
come arising from a residue directed to be laid 
out in land must be paid by the tenant for life 
entitled to such income, although the will con- 
tained a direction for payment of the duty on 
all annuities and legacies out of the general 
personal estate. Lon desho rough {Lord') v. 
Sumcrcille, 19 Beav. 295 ; 23 L. J., Gb. 646. 

b. What Legacies included. 

Annuity. ]--B. by his will gave all his pro- 
perty to trustees to the use ot certain persons, 
for successive estates tail with a direction that 
parties becoming first entitled to the rents, 
sboukl allow various specified sums to other 
parties. Tnen followed a charge on his realty 
of all the “annuities” thereinbefore mentioned,, 
with a trust to convert and invest. Tlie testator 
made five codicils, by which he gave various, 
annuiiies, and directed that an annuity to F. B., 
and all the pecuniary and sjiecific legacies givea 
by his will, should be payable to the legatees (in- 
cluding a certain contingent annuity, if payable]) 
free of legacy duty. On the question whether 
annuities as well as legacies were given free of 
duty : — Held, that they were. Rearse v. Rearse.. 
2 W. E. 129. 

Alteration made by Codicil.] — Testator gave 
4,000Z. to trustees, upon trust, for his two- 
daughters at twenty-one, and directed that the 
legacy duty due in respect thereof shall be paid 
by his executors out of the lesidue ; by codicil,, 
reciting this bequest, and thatche is desirous of 
mcrensing the same to 5,000/ , he revoked the 
gift of 4,000Z. and gives 5,006/. 'upon the same 
trust, &c. By a second codicil, r^iting the 
former, and that he is desirous of turther in- 
creasing to 6,OOOZ., he revokes the gift of B,000Z., 
and gives in lieu thereof 6,0U0Z., upon the same 
trusts. This is not a i evocation, but substitution 
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in each instance, an;l the 6,000Z. is therefore 
exei»pt from the legacy duty. Cooper v. Dinj, 3 
Mer. 154. 

Testator gave an annuity of 300Z. free from all 
taxes and stamp duties to T. and H. during their 
joint lives, and to the survivor during her life, 
and after the death of the survivor, to" Gr. for her 
life. By a codicil he revoked the annuity of 
300Z. given to T, and H., and gave them an 
annuity of 100/. each, with benefit of survivor- 
ship, The annuities of lOOZ. are subject to the 
legacy duty. Burroios v. Cottrell^ 3 Sim. 375 ; 
30 R. R. 171. 

Testator, by his vi ill, directed that the legacies 
therein given should be paid free of legacy duty. 
By a codicil, which he directed might be considered 
and taken as part of his will, he gave other 
legacies : — Held, that the legacies given by the 
codicil were not given free of legacy duty. 
Borhj V. 2 Coll. 354 ; 10 Jur, 280. 

Testator, by his will, gave an annuity to his 
grandson, and directed his executors to pay the 
legacy duty on all the legacies and annuities 
given by his will. By a codicil he gave an 
annuity to his grandson, in lieu of the annuity 
given by his will — Held, that the annuity 
given by the codicil was free from the legacy 
duty. Shaftenh'nry (^EarV) v. 2rarlhorovfjJi 
7 Sun. 247. 

A testator bequeathed to his daughter 50, OOOZ., 
of which 20,0U0Z, was to be paid to her absolutely, 
and as to the remaining 30, OOOZ. she was to 
receive the interest to her separate use, dmung 
her life ; and after her death the principal was 
to be paid to such person or iiersons as she 
might, by her will, appoint ; and after giving 
various other legacies, and bequeathing to the 
same daughter a share of the residue ot Ins per- 
sonal estate, he directed that all the specific and 
pecuniary legacies thereinbefore bequeathed 
should be paid to the respective legatees, free of 
the legacy duty ; the daughter having died in 
his lifetime, he afterwards by a codicil, “ instead 
of the legacies given to her by will, which are 
now lapsed, bequeathed to her husband 
20.000Z. ” ; — Held, that the husband was not 
entitled to have the 20, OOOZ. paid to him free of 
legacy duty. Chatteris v. Youngy 2 Russ. 183 ; 
20 R. R. 44. Affirming 6 Madd. 31. 

By a will, some legacies were given free of 
duty, and their amounts were varied by a codicil : 
— Held, that they were still exempt from duty. 
Fhh^r V. Brlerleyy 30 Beav. 207. 

Pecuniary Legacies — Gift of Stock,] — A testa- 
tor gave to M. IS. 50, OOOZ. 3 per cent, consols, to 
be transferred within six month% after his 
decease, and after giving a variety of specific and 
the pecuniary legacies thereinbefore bequeathed 
directed that the duty on his pecuniary legacies 
should be paid out of his general personal estate : 
— Held, that the legacy of the stock was not a 
pecuniary legacy, and consequently not exempted 
under this clause of the will from the payment 
of legacy duty. Douglas v. Congreve^ 1 Keen, 
410 ; 6 L. J., Oh. 51. 

A testator gave certain sums of money as 
legacies, and two stares in a company, and 
• directed the legacy duty on the “ above-men- 
tioned sums ” to be^paid out of residue : — Held, 
that the shares were not given free of legacy 
duty. Daher^Y. Ltlburny 11 Juz\(N.S.) 202 ; 12 
L. T. 167 j 13 W. R. 5G8. 

A testatrix directed all her personal estate to 
be converted into money, and her debts and 
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fi-^eral expenses and legacies to be paid out of 
the procce<ls, and that out of the re-bKhiye large 
sums of stock should be appropriated upoin 
certain trusts. She then gave some pecuniary 
legacies of small amount, and directed that all 
the said legacies, and all legacies theromafter 
given should be paid free from legacy duly : — 
Held, that the exemptions from legacy duty 
applied to the bequest of stock as ’weR as to the 
pecuniary legacies. Ansleg v. Cotton, 16 L, .T., 
Ch. 55, 

Specific.] — A testatrix, after Jiaving 

bequeathed various pecuniary legacies, and also 
legacies of specific chattels, directed that ‘‘ all 
the legacies left by my wilU and codicil be paid 
free of legacy duty ” ; — Held, that the legacy 
duty -was to be paid out of the estate on all 
legacies as well pecuniary as specific, the word 
(“paid” not being sufficient under the circum- 
stances to cut down the direction to pecuniary 
legacies only. Ansleg v. Cotton (16 L, J., Cln 
55) discussed and followed. Johnstony Ii^ *re,, 
Cecil Orel I V, JEhslw (Ah?’Z), 53 L. J., Ch 645 ; 2(i 
Oh. I). 538 ; 52 L. T. 44 ; 32 W. R. 634. 

Different Classes of Legacies.] — A testatrix 
bequeathed a legacy of 6, OOOZ. She afterwards, 
in a sepal ate sentence, said, “ I also bequeath, 
the several legacies hereinafter mentioned ” 
[specifying them], “ all which legacies I direct 
to be free from legacy duty.” She then pro- 
ceeded, “ 1 also give E. R. 200Z., T. C. 4,500Z.,'’’ 

“ all which said legacies 1 direct shall be paid 
free ot legacy duty ” • — Held, that the legacy of 
6,000Z. was not included in the legacies given 
free of duty. FiJier v. Bnerlegy 30 Beav. 
265. 

The testator bequeathed to F. A. W. a lease- 
hold messuage, “ f ice of all outgoings and pay- 
ments, except the annual and other rent.'” The 
will provided that all bequests, whether of 
legacies or annuities, should be paid free froroi 
legacy duty. Upon the question whether P. A. 
W. wms entitled to the premises free from legacy 
duty, and whether or not free and discharged 
from the covenants and liabilities under the- 
lease, except the rents : — Held, that the bequest 
was free from legacy duty, but subject to the- 
covenants and liabilities. Taher, In /r, Arnold v. 
Kagassy 61 L. J., Ch. 721 ; 46 L. T. 805 ; 30 VV. R. 
883. 

Where a testator directs that one class of 
legacies “shall be paid prior to his debts and 
other legacies, and that all his legacies shall Re- 
paid within two .jyeais, free from le^cy duty,” 
the exemption from duty is not limited to such 
legacies only as are payable within two years 
but the general words, “ all my legacies,” will 
include a legacy giveij by a subsequent codicil,, 
which is made payable at a different time, Byiie' 
V. Curregy 2 0. & M. 603 ; 4 Tyr. 479^ 3 L. J.,. 
Ex. 177. 

A testator gave several pecuniary and specific 
legacies, and directed that “ all the legacies and. 
bequests ” by his will given should be paid or 
satisfied free of duty, and he devised his residuary 
real Estate to A. for life, and afterwards upon 
trust for sale : — Held, upon the ordinary mean- 
iug of the words “legacies and bequests,” and 
also upon the general construction of the will, 
that the legacy duty winch would become pay- 
able on the proceeds of the real estate, was not. 
payable out of the personal estate. White 
Lakey L. R. G Eq. 188. 
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, VI. SUOOESSION DUTY, * 

a* Interests and Property Lia^ble. 

1. Mffect of SU'GGeuion Duty Art, 243. 

%. jajfect of Fomign Domini^ 244, 

3. IntereH in Posf^esftion^ 246. 

4. jiilvLmsom.1 246. 

5. DevoUttion^ 247, 

<6. Fredeeesi^ors and SncressovR^ 247. 

7. Rrsermtion of Interest to SeUloi\ 257. 

S. Aneelor action of Sicrcenioon^ 257. 

9. Conveyance hy Way of Dona Fide Sale^ 
^ 258* 

10. Covenant to Pay Money on Deat\ 260. 

11. Effect of Con'persion, 260. 

b. Payment, 261. 

<c. Allowances and Exemptions, 265, 

d. Mode of Valuing- Property, 268. 

6. Cumulative Duties, 268. 

'■ Cl 

a. INTERESTS AND PROPERTY 
LIABLE. 

1. Effect of Succession Duty Act, ** 

Succession after 1853— Interest before.] ~A 
party is liable to duty in respect of property to 
which he has succeeded after the act of 16 & 17 
Viet. c. 51, came into operation, although he be- 
came entitled to it, in immediate expectancy, on 
the death of a person dying before the p.assing 
of the act. AU.-Gen, v. Middleton (ivn?Y7), 3 
H. & N. 125 ; 27 L. J., Ex. 229 ; 6 W. B. 3U0. 

The second section applies not merely to cases 
where the title accrues at death, but also to cases 
where the title has accrued before the act, but is 
made an interest in possession at once, or after 
an interyal on a death occurring after the act 
AU.^Gon. V. Cell, 3 H, & C. 615 ; 34 L. J., Ex. 
145 ; 11 Jar. (N.s.) 566 ; 12 L. T. 461 ; 13 W. B. 
900. 

Children and Crandchildren.] — A testator 

bequeathed to trustees 5,000^. in trust, to invest 
the same, and pay the dividends to his daughter 
during her life, and upon further trust after her 
death for her children, equally to be divided 
amongst them. The testator died in 1803^ at 
which time no duty was payable on legacies to 
children or grandchildren. His daughter died 
after the act came into operation : — Held, first, 
that the interest of the grandchildren in the pro- 
perty bequeathed to them was a succession, 
within the^^meaning of that Att.-Gen. v. 
Mtzjohn, 2' H. & H, 465 ; 27 L. J., Ex. 79 ; 6 

W. B. 876. 

Held, secondly, that it was not within the 
exemption of s. 18, sincq that applied only to 
express exemptions by former acts, and con- 
fiequently^that succession duty was chargeable. 
Zh, 

Eeversioners.] — A testator, who died be- 
fore the 19th May, 1853, devised a reversion, in 
respect of which he would not have been liable 
to succession duty, if it had vested in possession 
in his lifetime after that date Held, that he 
thereby created a new succession which was not 
exempt from duty under s. 16ofl6&:17 Viet, 
c, 51. AU.-Gen. v. Gardner^ 1 H. & 0. 639 ; 32 

X. J., Ex, 84 ; 9 Tur. (n.s.) 281 : 7 L. T. 682 ; 11 
W. B. 378. 

Remainderman.] — The property of a 


remainderman whose estate vested upon his 
birth, before the act came into operation, « but 
did not fall into possession until the death of the 
tenant for life, which took place after the act 
came into operation, but before it received the 
royal assent, was liable to succession duty. 
Wilcox V. Smith, 4 Drew. 10 ; 26 L. J., Ch. 596 ,* 
3 Jur. (N.S.) 604 ; 5 W. B. 667. 

Accumnlationa of Bents.] — A testator 

devised property to A. for life, after her hus- 
band’s death ; remainder to the child of A , if 
any ; remainder over to P. for life, with power 
of appointment to bis children, and in default to 
his second son ; the rents and profits, during the 
joint lives of A. and her husband, were to accu- 
mulate, and at the end of twenty- one years were, 
if A. and her husband were both alive, to go to 
the person who would have been entitled to the 
-corpus if A. and her husband had died without 
leaving children of A. The tw^enty-one years 
expired in 1863, and P. died previously, leaving 
a second son, who so became entitled to the 
acciiinulations : — Held, that he wms liable to 
succession duty, by reason of the death of P., as 
having become entitled to pi;operfcy upon the 
death of a pei'son dying after the time appointed 
for the commencement of the act. Aft.- Gen. v. 
Gell, 3 H. & 0. 615 ; 34 L. J., Ex. 145 ; 11 Jur. 
(N.s.) 566 ; 12 L. T. 461 ; 13 W. B. 900. 

A testator died in 1850, having devised his 
real estates to trustees to accumulate the rents 
for twenty-one years, and then to convey and 
assure the estates and accumulations to the per- 
son or persons who should then answer the de- 
scription of his “ heir or co-heiresses at law.” 
He died a bachelor, leaving an heir-at-law w^ho 
died in 1865, Four co-heiresses of the testator 
succeeded to the property m 1871 ; — Held, that 
succession duty was payable. Ring v. Jarman, 
41 L. J., Ch. .535 ; L. B. 14 Eq. 357 ; 26 L, T. 
690 ; 20 W. B. 744. See S. C., cor. L.JJ,, 21 
W. B. 213. 

Appointments.] — Section 4 of 16 k 17 

Viet. c. 51, does not restrict the operation of the 
duty as regards appointments to cases w^here the 
powers are created by wills taking effect, or by 
settlements made after the commencement of 
the act. Lovelace, In re, 4 De G-. k J. 340 ; 28 
L. J., Ch. 489 ; 5 Jur. 694 ; 7 \V. B. 575. 

2. Effect of Eobeign Domicil, r 

Semble, the 16 k 17 Viet. c. 51, applies to 
persons wherever domiciled, and the rule mobilia 
sequuntur |>ersonam cannot, as under the legacy 
duty acts, be made the ground of an exemption 
from duty. Wallop, In re, 1 De G-. J. & S. 656 ; 
'5 N. B. 679 ; 33 L. J., Ch. 351 ; 10 Jur. (N.S.) 
328 ; 10 L. T. 174 ; 12 W. B. 587. 

Pereonal property may be subject to succession 
duty, although exempt from legacy duty by 
reason of the testator having a foreign domicil. 
Capdeviclle, In re, 3 H. & C. 985 ; 33 L. J., Ex. 
306 ; 10 Jur. (N.s.) 1155 ; 12 W.' B. 1110. 

Of Testator.] — Successiojj,duty is not payable 
on legacies given by the will of a person domi- 
ciled in a foreign count ry.c Wallace v. Att.- 
Gen., 35 L. J,, Ch. 124 ; L. B. 1 Ch. 1 ; 11 Jur. 
(N.S.) 937 ; 13 L. T. 480 ; 14 W. IT. 116. 

0. was domiciled in Portugal, but on a visit to 
this country made his will in the English form, 
and appointed executors, some of w^hom resided 
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in England. He desired his executors to collect 
his f)roperty, which was in Portugal, to convert 
it into cash, pay certain legacies, and invest the 
residue in the English 3 per cents., to appro- 
priate what they should think necessary to pay 
a life annuity of 50h to his sister, on the termi- 
nation of which the appropriated fund was to 
revert to and form part of his residuary estate, 
and be divided (like the rest) among his three 
children. The executors exactly performed the 
directions of the trust ; when the sister died, the 
part appropriated to satisfy her annuity became 
divisible among the children : — Held, that this 
constituted a succession within s. 2 of the suc- 
cession duty act, and was liable to the payment 
of succession duty. Att.-Gen. v. 41 

L. J., Ch. 611 ; L. R. 5 H. L. 524 ; 21 W. R. 
S4, u. 

By his win, the husband, domiciled in Sydney, 
appointed trustees and executors lu New Soutb 
Wales to collect his residuary estate (which was 
nil locally situate m that country), and transmit 
it to trustees and executors in England, whi^were 
to invest the funds so transmitted in government 
funds or real securities, and pay the income to his 
wife for her life, and after her death to divide 
it among the children. At the time of the wife s 
death, no part of the residuary estate had 
reached the hands of the English trustees, but 
large remittances were afterwards made to 
them: — Held, that no succession duty was pay- 
able by the child on the funds to which he 
became entitled under the will. Lyall v. Lyall^ 
infra. 

A testator who was domiciled in Belgium, but 
for the last ten years of his life resided and 
carried on business in England, by his will 
directed 12,OOOZ. to be invested in consols and 
held in trust for A. for life, with remainder for 
his nephews and nieces, most of whom were Bel- 
gians ; — Held, that upon the death of A. succes- 
sion duty was payable on the amount. JBadu'H's 
Trusts^ In 3U L, J., Oh. 645 ; L. E, 10 Eq. 
288; 24 L. T. 13; 18 W. R. 885. 

In 1845 a testator, domiciled in the Mauri- 
tius, left stock in the funds to his widow for life 
With remainders over. In 1852 all parties joined 
in a deed appointing persons trustees in the room 
of the executors, the trusts of the deed being the 
same as those of the will. The tenant tor life 
died in 1863 : — Held, that succession duty was 
payable. Bmith., In re^ 10 L. T. 598; 12 W. B. 
93 %. 

Of Beneficiaries.] — The act applies to a suc- 
cession under a British settlement to British 
property vested in British trusteef, and falling 
under the jurisdiction of a British court, although 
the persons entitled are aliens domiciled abroad. 
Lonelaoe^ In ?’e, 4 De G. & J. 341 ; 28 L. J., Oh. 
489 ; 6 Jur. (N.s.) 694 ; 7 W. R. 575. 

The mere fact of a person beneficially entitled 
under a settlement being a foreigner is not suffi- 
cient to exempt him from payment of succession 
duty. Cigala^ In re, infra. 

English Settlement.] — The word “ pro- 
perty ” in s. 2 of t!Je Succession Duty Act, 1853, 
includes foreign movable property — as, for in- 
stance, funds or Siares of a foreign govermnent 
or trading corporation — comprised in a British 
settlement, vested in trustees subject to British 
jurisdiction, and recoverable by action in a 
British court. Cigala, In re, 47 L. J., Gh. 166 ; 
7 Ch. D. 351 ; 38 L. T. 439 ; 26 W. R. 257. 


•Of Settlor.] — By a marriage settlemeut exe- 
cuted ill England, the husband assigned to 
trustees (all domiciled and resident in England) 
an English policy of assurance, effected on his 
own life for 2,000/., payable at the expiration of 
six mouths after his death, and the sum of 
1,047Z. 3 a*. M. consols, and covenanted to pay to 
the trustees within three years 1,OOOZ. ; and it 
was declared that the policy moneys and the 
1,OOOZ. should be held upon trusts for investment 
and payment of the income to the wife for life, 
and then to the husband for life, and then for 
division among the children of the marriage. 
The husband died within three years, having 
been at the time of his marriage, and thence- 
forth, up to the time of h^ death, domiciled in 
New South Wales. The wife survived only 
three months, and left one child, who was also 
domiciled abroad. At the time of the wife’s 
death, neither the policy moneys nor the 1,000Z. 
covenanted to be paid to the trustees of the 
settlement had been paid to them : — Held, that 
succession duty was jiayable by the child dn^’the 
funds to which he became entitled under the 
.settlement. Lyall v. Lyall, 42 L. J., Ch. 195 ; 
5.. R. 15 Eq. 1 ; 27 L. T. 530 ; 21 W. E. 34. 

Of Appointor — English Will.] — An English 
testator by will gave a fund to trustees to pay 
the income to his daughter for life, and after her 
death to hold the fund in trust for such persons 
as the daughter should by will appoint. The 
daughter for some time previously to and up to 
her death was domiciled in Jersey. She disposed 
of the fund by will, giving legacies to two per- 
sons, and the residue to her husband: — Held, 
that the legacies were liable to duty. Wallop, 
In re, 1 De G. J. & S, 656 ; 5 N. R. 679 ; 33 
L. J., Ch. 351 ; 10 Jur. (N.s.) 328 ; 10 L. T. 174 ; 
12 W. R. 587. 

The legacies, by reason of the domicil in Jersey, 
were not liable to legacy duty ; but, notwith- 
standiug the fact of such domicil, were liable to 
succession duty. Ih. 

Of Appointee under General Power.] — Personal 
property appointed under a general power, and 
not coming within s. 4, ought not to be treated 
as the property of the donee so as to be, in the 
case of the donee being domiciled abroad, exempt 
from succession duty. Lovelace, In re, 4 Be 
G. & J. 340 ; 28 L. J., Ch. 489 ; 5 Jur. (N.S.) 
(i94 ; 7 W. R. 575. 

3. iN-gEREST IN POSSESS^N. 

Heir Apparent,]-— When an apparent heir dies 
without taking possession, without making up a 
title, without drawing rent, and without in- 
curring representation : — Held, that the case did 
not come within the meaning of the 16 17 

Viet. c. 51, and that succession du3fcy was not 
demandable by the crown. Lord Advocate v. 
Stemmm, L. R. 1 H, U Sc. 411. 

The “beneficial interest” must be regarded as 
an interest to which the successor has become en- 
titjed m possession. It must not be a mere 
apparency. /&, 

4. Advowsons. 

Extinguished by legislature.] — At the passing 
of the Irish Church Act, 1869, several advowsons 
were vested in the defendant, who applied for 
and obtained compensation in respect of them : — 
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Held, that the advowsons had not been disposed 
of by tho defendant, but had been taken from 
him and extinguished by the church act, and 
that, therefore, succession duty was not charge- 
able on the amount of compensation received in 
respect of them. Att.-Gen. v. Lecunjield (Lord^. 

2 L. B, Ir. 290. 

5. Devolution. 

Who Predecessor,] — person succeeding on 
the death of an uncle to an estate, either in Eng- 
land or in Scotland, under an entail created by a 
direct ancestor, becomes beneficially entitled to 
the property by devolution by law within s. 2 of 
the succession duty act, and has not derived the 
interest from the origfnal settlor, and he is, there- 
fore, liable to pay succession duty at the rate of 
three per cent. Zetland {^Edrl^ v. Lotd Advocate^ 

3 App. Cas. 505 ; 38 L. T. 297 ; 2G W. B. 725 — 
H. L. (Sc.) 

S., by deed of entail in Scotland, gave an estate to 
her eldest son, A., and the heirs of his body, whom 
failing she gave the same to her grandson, C , I 
and the heirs of his body, with remainders over. , 
A. died without issue . — Held, that S. was the 
predecessor, and therefore that the duty payablif! 
by the grandson was 1/ per cent. Sultoicn (Loed) . 

V. Ad'vooutc-Gm., 3 Macq. H. L. 659 ; 6 Jnr. 

(N.S.) 713 ; 8 W. B. 5G5. ! 

Where the succession is by provision, the settlor 
is the predecessor ; but where by dcvolutiou, the 
last possessor is the predecessor. Hence C. took 
by provision. He must be considered in the 
situation of a remainderman in tail, according to 
English law, taking per formain doni, to whom 
the donor, and not the last person who held under 
the first estate tail, would be considered the pre- 
decessor. Ih. 

Where there is an entail giving an estate tail 
to one, with remainder to another, the donee or 
remainderman who takes by purchase is the suc- 
cessor, and the entailer the predecessor ; and with 
respect to the heirs of the body, the donee in tail 
is the ancestor, and the heir of the body is the 
successor. II). 

6. Predecessors and Successors. 

G-enerally.] — The successor from whom duty 
is payable is the person who, on the happening 
of the death, eventually becomes beneficially 
entitled in possession ; that which was conferred 
upon any previous successor was only an expec^ 
tant interest, not a succession. The interest of 
an executor, not being beneficial, is not a succes- 
sion within s?'2, or within s. 15 ; #=^r s. 16 imposes 
no new duty, only a duty in substitution for that 
imposed by s. 2. Att.‘ Gen. v. Littledale, 40 L. J,, 
Ex, 241 ; L. B. 5 H. L. 290 ; 24 L. T. 921 ; 20 

W. B. 473. 

The act is not to be construed according to the 
technicalitiw of the law of England or Scotland, 
but according to the popular use of the language 
employed. Bniylroolte QLonV) v. AU.- Gen.., infra. 

Barring Entail — ^Resettlement — Joint Power 
of Appointment.] —A tenant m tail in remaincl^r 
cannot vary the amount of his liability to suc- 
cession duty by baiTing the entail, and resettling 
the estate m his own favour. The person from 
w^hom he derives the estate is his predecessor. 
JBrayh*(iolie {Lord') v. Att.-Gen., 31 L. J., Ex. 
177 ; 9 H. L. Cas, 150 ; 7 Jur.(N.s.) 741 ; 4 L.T. 
21S; 9 W.B. 601. 

A stranger, in 1796, devised real estates to A. 


for life, with remainder ta his first and other 
sons in tail male. In 1841 A. became tenant? for 
life in possession, and his eldest son, B., joined 
A. in executing a disentailing deed, whereby the 
estates were conveyed, subject to his life estate,, 
to such uses as they should jointly appoint. In 
1850 A. and B. ]omtly executed this power of 
appointment, and conveyed the property to the- 
use that B. should receive an annuity of 1,200A 
during the joint lives of A. and himself, and 
subject thereto to the use of A. for life, re- 
mainder to B. for life, remainder to B.’s first and 
other sons in tail male. By this deed also A* 
gave up a charge he bad on the property for 
10,0007. On the death of A. • — Held, that B. 
succeeded to the property by virtue of a dis- 
position made by himself, and not made by 
himself and A. jointly ; and that therefore^ 
under s. 12, B. must pay duty as if he had suc- 
ceeded to the testator. II). 

Held, albo, that as A. gave up a charge of 
10,000/ on the property by the deed ol: 1850, B. 
must ^be charged only one per cent, on that ex- 
tent of the succession. Ih. 

The protector of a settlement giAung his consent 
to a disposition of property cannot be treated as a. 
creator of such disposition. II. 

Where a power is created, to be exercised over 
an estate, the donor of the power, the person out 
of whose estate a benefit or “ succession” is to be 
derived, is, within s. 2 of the succession duties- 
act, the ‘‘predecessor” of the person taking 
such benefit or “succession,” Charltons. Att.- 
Gen., 49 L. J., Ex. 86 ; 4 App. Cas. 427 ; 40 L. T. 
760 ; 27 W. B. 921 —H. L. (E.) 

St. J., tenant for life in possession, and W.^ 
tenant in tail in remainder of certain estates,, 
barred the entail pnd settled the estates to such 
uses as they should jointly appoint. On the fol- 
lowing day they appointed the estates to such 
uses as they should jointly appoint, and in de- 
fault of appointment to St. J. for life, remainder 
to W. for life, remainder to the first and other 
sons of W. in tail male, remainder to such uses-' 
as St. J. and T. should jointly appoint, and in 
default of appointment to T, for life, remainder 
; to the first and other sons of T.in tail male, with 
remainders over. W. died in 1864, a bachelor, 
without having exercised his power of appoint- 
ment. In 1866 St. J, and T. appointed the 
estates, subject to the life estate of St. J., in the 
events which happened, to the use that A., the 
Avidow of St. J., shoLild receive an annuity, arad 
subject thereto, and to an annuity given in cer- 
tain events which had not happened to the wife 
of T., to the use of D. during so much of a cer- 
tain period she should live. St. JT. died ini 
1873, and the uses limited in favour of A. and D. 
thereupon took e:ffect : — Held, that the case fell 
within s. 2 and was not within s. 4 of the suc- 
cession duty act. Ib. 

And, held, following Brayhroolte QLord') y. 
Att.-Gen. (9 H. L. Cas, 150), Att.-Gen Y.I'loyo')'- 
(9 H. L. Cas. 477), and Att.-Gen. v. Sniytlie (9 
H. L. Cas. 497), that duty was payable upon the 
interests of A. and D. as successions derived from 
W. as predecessor. I h. 

Eull Enjoyment deferred hy^rior Interest — 
Alienation of Property before Determination, 
thereof — Duty on Increased Value accruing on 
Determination — “Successor.”] — A testator de- 
vised real property let on lease, not purporting to 
be at a rack-rent, to a devisee in fee-simple. The 
devisee paid succession duty assessed on the rent 
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reserved by the leasd, and before the determina- 
tion of the lease sold the property to the defen- 
dants subject to the lease. The annual value of 
the property at the determination ot the lease 
was greater than the rent reserved by the lease 
Upon an information on behalf of the crown 
claiming succession duty from the defendants in 
respect of the increased value accruing to them 
on the determination of the lease as upon the 
value of an annuity equal to the amount of the 
increase of the annual value during the redtlue 
of their lives • — Held, that the succession to the 
property, within the meaning of the Succession 
Duty Act, 1863, became fully vested in the de- 
visee upon the death of the testator, the effect of 
s. 20 of the act being merely to postpone the pay- 
ment of the duty upon the increased value until 
the determination of the lease ; and that the 
defendants, not being successors within the 
meaning of the act, were only liable, under s. ‘±2» 
■of the act, as persons claiming in right of the 
.successor, for duty as upon the value of an 
nnnnity equal to the amount of the increase of 
annual value for the residue of the life of the 
devisee. Att.-Gen. v. Marnier^ 65 L. J., Q. B. 
246 ; 74 L. T. 103 ; 44 W. E. 413. 

Life Policy — G-ratuitous Assignment — Pay- 
ment of Premiums.] — The gratuitous assignee of 
a policy of life insurance who, subsequently to 
the date of the assignment, pays the premiums on 
the policy, is not liable to pay succession duty on 
the policy moneys. Lord A(l\:omte v. Flemvng 
or Robertson, 66 L. J., P. C. 41 ; [1S97] A. C. 
145 ; 76 L. T. 125 ; 45 W. K. 674 61 J. P. 692 
—H. L. (Sc.) 

Donor or Donee of General Power.] — A. tenant 
for life having a general power of appointment 
by deed or will, by will, executed after the 
statute came into operation, exercised the power 
in favour of B. B. was a stranger m blood to 
the tenant for life, but was the niece of her hus- 
band, the donor of the power, who had created 
it, and died before the act came into operation : 
— Held, that B. was only liable to a duty of 37. 
per cent, as on a succession derived from the 
donor of the power. Barlier, In re, 7 H. & N. 
109 ; SO L. J., Ex, 404 ; 7 Jur. (N.S.) 1061 ; 5 
L. T. 206. 

Tn cases of appointments by donees of general 
powers which fall within s. 2 and do not fall 
witjain s. 4 of the Succession Duty Act, 1853 
(16 & 17 Viet. c. 61), the canon of construction 
adopted in Earlier, In re (7 H, k N. 109), and 
Charlton v. Att.-Gen. (4 App. (Jas. 427), is 
to be applied whether the powei* be joint or 
sole, and the appointees must be held to derive 
their interest from the donor of the power as 
■“predecessor,” and not from the donee. The 
testator, in 1826, bequeathed personalty in trust 
for his daughter for life and afterwards (in the 
event which happened), for such persons as she 
should by deed appoint, and in default of ap- 
pointment for her next of Mn. The testator died 
before the coming into operation of the S accession 
Duty Act, 1853, and legacy duty at 1 per cent, 
was paid upon the %hole absolute interest of the 
trust fund. Aftej; that act came into operation 1 
the daughter, by deed, appointed the trust fund 
to her sister^ daughters : — Held, that, as owing 
to the date of the testator’s death, s. 4 did not 
apply, the appointees derived their interest from 
their grandfather, the testator, as predecessor 
within s. 2, and not from their aunt the 


appointor, and that succession duty was there- 
fore payable on their succession at tlie death 
of the appointor at 1 and not at 3 per cent. 
Att.-Gen. v. Mitchell, 50 L. J., Q. B. 406 ; (» 
Q. B. D. 548 ; 44 L. T. 5S0 ; 29 W. R. 0S3 ; 45 
J. P. 618. 

Donee of General Power of Appointment.] — 

The appointee under a general power of ap[jomt- 
ment, which has taken effect on a death happen- 
ing since the commencement of the act, takes a 
succession fiom the donee of the power. 

Gcn Y. Upton, 4 H. k 0. 336 ; 35 L. J., Ex. 138 ; 
L. R. 1 Ex. 224 : 12 Jur (N.s.) 489 ; 14 L. T. 
334 ; 14 IV. R. 732. 

Under the will of her Imsband, who died in 
1856, a widow had a life estate in real property, 
with a general power of appointment by deed or 
will. She by deed appointed to the use that 
trustees should, after her death, receive an 
annuity during the lives of the wife of the 
testator’s nephew, and of the children of the 
nephew by her, on trust for the separate tise of 
the wife. Both the testator’s nephew and his 
w]fc were strangers in blood to the testator’s 
Hudow : — Held, that the nephew’s wife took the 
annuity as a succession from the testator's widow, 
and not from the testator himself, and that 
therefore a duty of 107. per cent, was payable. 
Ih. 

Partnership between Pather and Son-Death 
of Father — Sale.] — ^A father, who had carried on 
business as a cotton spinner, entered into part- 
nership with his son for the term of five years. 
The son brought no capital into the business, 
but, by the deed of partnership, it was agreed 
that the father was to be taken to have brought 
in two-thirds of the estimated capital of the 
business, and the son the remaining one-third, 
and the profits were to be divided accordingly. 
Among other terms of the partnership it was 
agreed that, if the partnership continued for the 
five yearn or was determined by any cause other 
than the death of a partner, the son’s share of 
the capital was to be one-half ; and if the father 
died during the term, the son was to have the 
whole business, and was to pay 10,0007. to the 
father’s executors ; but if the son died during 
the term, the , father was to have back the 
business and was to pay 15,0007. to his son’s 
executors. The father died during the term. 
The crown claimed succession duty from the 
s5n ; — Held, that, taking the partnership deed 
as a whole, the arrangement therein contained 
was in the maip^one made for the ^^efit of the 
son rather than a sale to him of the partnership 
business on his father’s death ; and therefore 
the crown was entitled to succession duty. Att.- 
Gen. y. Erozm, 77 L. T. 591 ; 46 W. R. 145 ; 62 
J. P. 19— C. A. 

Barring Entail — ^Resettlement — Appointment 
by Tenant in Tail to Himself.] — A testator 
devised his estates in L. to his brother 0. for 
life, with remainder in tail to his first and other 
sons. On the 22nd March, 1848, C. and his 
eldest son executed a disentailing deed, whereby 
they limited the estate to such uses as they 
should jointly appoint, and in default of such 
appointment, to the uses declared by the wiU of 
the testator. On the same day G. and his son 
executed another disentailing deed of estates 
devised to them by another testator, and also 
hmited them to such uses as they should jointly 
appoint. On the 23rd March, 1848, C. and his 
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SOU executed a joint appointment, wherelDy, after 
reciting '‘the two disentailing deeds, and certain 
arrangements made m respect of incumbrances, 
with other stipulations, they appointed the 
estates in L,, to the use that the son might 
receive thereout the yearly sum of 1,000Z. during 
the joint lives of Inmself and C., and subject 
thereto to the use of C. for life, in restoration, 
corroboration, and confirmation of his previous 
life estate, and after his decease to the use of the 
son for life, and after his decease to the use of 
his eldest son for hfe, with remainder, in tail 
male, 1855 G. died : — Held, first, that his sou 

took a succession under a disposition made by 
himself, within s. 12 ; it was therefore chargeable 
■with duty at the rate of three per cent. Att.- 
Oe/i.y. Sihthorp^ 3 H. & H. 424 ; 28 L. J., Ex. 9 : 
6 W. E. 774. 

Held, secondly, that the son was not entitled 
to any allowance in respect of the 1,000Z. a year, 
which ceased on the death of C. 21, 

B., tenant for hfe, and W., his eldest son, tenant 
in tall in remainder, suffered a recovery, and in 
1821, by virtue of a joint power of appointment, 
which they exercised, resettled the estates to the 
use of the father for life, with remainder to ihst 
son for life, with remainders to his sons in tall 
male, with remainder to G. B. and the son of B. 
for hfe, with remainder to his sons in tail male. 
The father died in 1834, and his son entered into 
possession, but died in 1850, without issue. G. B. 
then came into possession, and joined with his 
son E. in disentaihng the estates ; and, by virtue 
of a power of appointment reserved to them, con- 
veyed the estates to the defendant for a term of 
500 years, upon trust in case the son survived his 
father (an event which happened), to pay him an 
annuity during his life ; and power was given to 
the father to raise portions for younger children, 
which power he exercised : — Held, that the crown 
was entitled to duty at 3Z. per cent, in respect of 
the succession of G. B., as having been derived 
from his elder brother W., as predecessor ; that 
the same amount of duty wms payable in respect 
of the succession of E., as having been derived 
under a disposition made by himself at the time 
when he was expectantly entitled to the estates, 
upon a succession derived from W. as prede- 
cessor ; and also, that the same amount of duty 
was payable in respect of the portions of the j 
younger children, as being derived from either 
their niece W., or their o-vm brother B., as prede- 
cessor. AU.-Gen, v. Moyer, 31 L. J., Ex. 404; 

9 H. L. Gas. 477 ; 9 Jur. (k.s.) 1 ; 7 L. T. 47 ; 

10 W. E. 762, 

A. being ksised of estates in 4ee-simple, by a 
marriage settlement executed in 1812, conveyed 
them to the use of himself for Hfe, remainder to 
the use of his sons in tail male successively. A. : 
had three sons, E., E. and G. In 1840 A. and his j 
eldest son E. executed a disentailing deed, and | 
conveyed estates to such uses as they should 
appoint, and, in default, to uses of the settlement 
of 1812. In the same year A. and E., on the 
intended marriage of E., appointed to the use of 
A. for life, remainder to E. for life, remainder 
(subject to provisions for the intended wife ^d 
the younger children) to the first and other sons of 
the marriage successively in tail male, remainder 
to E. and C. successively in tail male. E. died in 
his father’s Hfetime, without issue. A. and E. 
then conveyed the estates to such uses as they 
should appoint, and in default to the existing 
■uses. They afterwards appointed to A. for life, 
remamder to E. for life, remainder to his first and 


other sons in tail male, with an ultimate re- 
mainder to A. and his heirs. E. died without 
issue. A. then died, and G, succeeded to the 
estate :■ — Held, that he was liable to a duty of 3Z. 
per cent, as on a succession derived from Ins 
elder brother. Alt,- Gen. v. Siiiythe, 31 L. J.^ 
Ex. 404 ; 9 H. L. Gas. 498. 

Tenant for Life in Possession — ^Tenancy in Tail 
Base Pee.] — A lunatic wms tenant m tail in posses- 
sion of land, with remainder to his younger 
brother E., and his sister D., successively in tail. 
E. converted his estate tail into a base fee in 
remainder, and mortgaged his interest to secure 
debts of 124,00UZ. with a covenant to convey the 
fee-simple to the mortgagees if he should become 
able to do so. The mortgage debt was more 
than the fee-simple value of the land, and E. had 
no beneficial interest in the equity of redemp- 
^tion. For the benefit of all parties a compromise 
‘was entered into with the consent of the Lord 
Chancellor (as protector and in lieu of the 
lunatic under 3 & 4 Will. 4, c. 75, s. 33), in pur- 
suance of which E. and D. and the mortgagees 
all joined in deeds of settlement whereby they 
conveyed the land, .subject to the estate tail of 
the lunatic but discharged from the mortgage, to 
trustees upon trust after the determination of 
the lunatic’s estate to raise 37,OOOZ. by sale or 
mortgage of the land and to pay that sum to the 
mortgagees, and subject thereto to hold the land 
to the use of D. for life, with remainder to her 
sons successively in tail. This arrangement was. 
carried out, and upon the death of the lunatic, 
D. became tenant for life in possession, and 
upon her death the defendant, as her son, became 
tenant in tail in possession : — Held, that the 
defendant derived his interest as successor from 
his mother D., and not from his uncle E., as pre* 
decessor, under the Succession Duty Act, 1853 
(16 &; 17 Viet. c. 51), s. 2, and was therefore 
liable to duty at IZ. per cent, and not at 3Z. per 
cent. Att.-Gen. v. Boiolmg, 60 L. J,, Q. B. 192 ; 
6 Q. B. H. 177 ; 44 L. T. 231 ; 29 W. E. 327 ; 45- 
J. p. 422— C. A. 

Joint Predecessors — Jointress.] — By a mar- 
riage settlement made in 1822, B. and A. (father 
and son), in pursuance of a joint power of 
appointment in them vested, limited two rent- 
charges to the wife of C., if she survived her 
husband (which event happened) ; and it was- 
provided that the rent-charges should be in lieu 
of dower, thirds, and freebench, and shouldf^be 
[ payable without any deduction or abatement 
I whatsoever on account or in respect of any 
: taxes, charges, impositions, or assessments 
already impofted or charged, or to be thereafter 
imposed or charged, upon the hereditaments 
or upon the jointure ; and for the purpose of 
better securing the same, hereditaments were 
demised for a term of years, upon trust, in case 
the rent-charge should fall into arrear, to raise 
and pay the same, with all costs, charges and 
expenses w^hich should be sustained by reason of 
the non-payment thereof, or otherwise in relation 
thereto. The husband died in 1856, having 
survived B. and A. : — Held, that succession duty 
was payable by the jointres'^ in respect of the 
rent-charge. Moyer v. JBanhes, 3 He G. J. & S, 
306 ; 3 N. E. 16 ; 33 L. J., ChTl ; 9 Jur. (H.S.) 
1255 ; 9 L. T. 353 ; 12 W. E. 28. ^ 

Held, also, that the jointress was entitled to 
have her rent-charge free of the duty, and that 
the same was, therefore, a charge upon the 
estate. II), 
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“ Succession ” — “ ,A.lienation not conferring* by s. 18 of the act ; that the deed was not a 
a new Succession” — “Contract »bona fide for ‘‘contract made hy any peison bona fide fur 
Valuable Consideration in Money or Money’s valuable consideration in money or money's 
"Wortli” — Annuity— Eamily Settlement.] — A worth” within the meaning of s. 17 of the act, 
testator, the holder of a title, by his will and consequently that succession duty was pay- 
bequeathed certain bank shares to his iiephewq able by the defendant. v. Wolvtrto?^ 

wdio was heir to the title, upon tru^t to 6(5 L. J., Q. B. 202 ; [1897] l Q. B. 231 ; 7oL. T. 
leceive thereout an annuity of ir>,UU0^. and 569 ; 45 W. R. 286 ; 61 J. P. 148 — C. A. Ko- 
to accumulate the surplus until a certain date, versed in H L., 12 July, 1898. 
and invest the same for his own use and benefit Semble, that s 16 of the vSuccession Duty Act, 
alter that date. The residuary estate was 1853, does not apply to an alienation or creation 
bequeathed to the testator s wife for life with of an interest by \vay of family settlement, but 
remainder to the nephew, if living, but if not, to an alienation in the ordinary sense. 
to the person who should then be the testator’s 

light heir at common law for his absolute use Disposition by Purchaser — Valuable Con- 
aud benefit. Upon the death of tie testator, sideration.] — In 18.52 A., tciiant for life, and B, 
the nephew succeeded to the title, but died in his nephew, and tenant in tail, entered into an 
the lifetime of the testator’s wife without issue, arrangement by which they barred the entail 
and was succeeded in the title by the defen- and conveyed the pioperty to such uses as they 
dant. his younger brother. The testator ieft^ should jointly appoint, and subject thereto tc* 
file nieces, daughters of a younger brother of the old uses. By a contemporaneous deed, in 
the testator, who upon the nephew s death execution of the joint power, A. secured to B. a 
without issue became, as co-heiresses-at-law, life annuity on the property, and B. seCuTed 
the “ right heir ” at common law of the 25,000?., payable wdien he. B., came into posses^ 
testator. By a deed of arrangement made sion. Of this 2(_i,000/. was settled contem- 
between the testator’s wife, the co-lieiresses, j-^^iraneously on A.’s daughters and the remainder 
and the defendant, after reciting these facts on A. : — Held, on the death of A. in 1855, that 
and that it was apprehended that upon the succession duty was payable on the 20,000/. as a 
true construction of the will, except in the event succession fiom A., but that nn succession duty 
of ail the co-heiresses dying in the lifetime of was payable on the remaining 5,000/. 
the testator’s wife without leaving issue at her In ro, 24 Beav. 64 : 26 L. J., Ch. 241 ; 3 Jur,. 
death, no part of the residuary estate of the (k B.) 279 ; 5 W. K. 30l. 

testator, including the bank shares, would come Under a settlement in 1812, C. became tenant 
to the person for the time being holding the for life of freehold estates, with remainder to hi& 
title, contrary to the testator’s supposed inteu- first and other sons in tail male ; remainder to 
tion, the testator’s wife, as to her life interest G. for life ; remainder to her first and other sons 
in the bank shares, the co-heiresses as to their in tail male ; remainder to J for life ; remainder 
re,spective interests in the residuary estate, in- to his son F. in tail male. On the 3rd December., 
eluding the bank shares, and the defendant as to 1850, C. and F. executed a disentailing deed, and 
his contingent interest in such residuary estate, resettled the estates. B}” another deed of the 
assigned their interests to tnistees upon trust same date, F., for valuable consideration, charged 
(inter aba), (clause 1) subject to the testator’s the settled estates with 20,000/. for the use of 
wife’s life interest to pay out of the income of payable wutli interest at the expiration of twelve 
the settled property during her life an annuity t*alendar months from the day on which the 
of 15,000/. to the defendant for life ; and limitations to C, and Cf. for their lives and their 
(clause 2) after her death, and until certain sons m tail male, or the last of such limitations,, 
claims were satisfied, and trusts for accumula- should fail. On the 31st December, 0., by a 
tion had ceased, “to continue to pay the said deed of settlement, assigned the 20,000/. to* 
annuity of 15,000/.” to the person for the time trustees, as to 14,000/ for his adopted son, and 
being holding the title for his life. On the as to 6,000/, for his adopted daughter. C. died 
death of the testator’s wife the co-heiresses, in February, 1857, without legitimate issue ; and 
who survived her, paid legacy duty at the rate G. died in November, 1857, without issue, where- 
of t^ree per cent, upon the whole of the tes- u^on the adopted children of 0. became benefi- 
tator’s residuary estate, including the bank cially entitled to the 14,000/. and 6,000/. : — Held,, 
shares. Upon an information by the crown that the di.sposition of the 20,000/. the deed 
claiming succession duty at the rate of 6^ per of settlement cre^»ted a succession, asa that duty 
cent, from the defendant in resj^ect of the was payable at the rate of 10/. per cent. Att.- 
annuity to which he became entitled under Ge?OY. Yelverion^l H. & N. 306 ; 30 L. J., Ex. 
clause 2 of the deed upon the death of the tes- 333 ; 7 Jur. (N,s.) 1260 ; 6 L. T. 451. 
tator’s wife : — Held, that the annuity granted In 1886, estates wFiiih had been settled on 
by clause 2, being derived from the estate of for life, with remainder to his first and other 
the co-heiresses and limited to the person for the sons in tail male, were conveyed to^nch uses 
time being holding the title, was not the same as S. and his eldest son, 0., should appoint., 
annuity as the annuity granted by clause 1, In 1857 by deed of appointment S. and C. 
which was derived from the life estate of the appointed that certain of the estates should 
testator’s wife and limited to the defendant, go to trustees upon trust in case E., the third! 
but was a new annuity, as to which upon her son^of S., should survive him, to raise 20,000/. for 
death a new succesp^n was conferred upon the E. *In 1860 S. and 0. further appointed that in 
defendant, to which, therefore, the defendant an event (which happened) the 20,000/. should 
had not become Entitled by alienation, “ not be raised and paid to E., whether he survived S. 
conferring a jiew succession” within the mean- or not. G. died a bachelor In 1866, and S. died! 
ing of s. 15 of the Succession Duty Act, 1853 ; in 1868 : — Held, that there was a new succes- 
that the legacy duty paid by the co-heireases sion, and not a succession “ vested by alienation? 
not being paid in respect of this succession, or title not conferring a new succession ” withim 
the case was not within the exemption created the Succession Duty Act, s. 15 5 and that E, wa» 
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liable to pay duty under s, 2, as upon a succession 
from Cr as predecessor. Att.-Gen. v. Cecil, 39 
L. J., Ex. 201 ; L. R. 5 Ex. 263 ; 23 L. T, 20 ; 
iS W. R. 9d9. 

Upon an information to recover succession 
duty, payable in respect of the succession of E. 
to 2,000^. derived from W. P. as predecessor, a 
special verdict ■vvas found, which stated that J. 
P. died intestate, leaving W. P. his brother ; and 
A. S., the wife of J. H, S., claimed to be a daughter 
-of a sister of J. P. ; that by indenture, reciting 
that letters of administration had been granted 
to W. and in order to obviate any doubts or 
di:fferences which might arise touching any share 
which J. H. S. or A. S. might be entitled to in 
the personal ejects Of J. P., W. P. had proposed 
and agreed on having a general release from 
J, H. 8. and A. S., to transfer 30,000/., to be 
settled upon trusts for J. H. S. aud A. 8., and 
the children of their marriage, to which proposal 
J. H. S. and A. 8. had consented and agreed ; 
that 30,0007. had been directed to be transferred 
to trustees by W. P., and that J. H. 8. and A. 8. 
had that day executed a general release to W. P. j 
of all claims against him as administrator of J. P. ' 
or otherwise ; and it was declared that B. and O', 
should stand possessed of the 30,0007. in trust to 
pay the interest to J. H. S. for life, and after his 
•death to A. 8. for her life, and after the death of 
the survivor, if there should he an only child, in 
trust for such child, and if there should be two 
or more children, in trust for such children m 
such shares as J. H. 8. and A. S. or the survivor 
•should appoint ; and in case no child should live 
to attain a vested interest, in trust for the sur- 
vivor of J. H. 8. and A. 8. absolutely. Gon- 
temporaneously with the indentiu’e a release was 
•executed by J. H. S. and A. S. to W. P. There 
were ten children of the marriage, and J. H. S. 
and A, S., having appointed 2,0007. to E., one of 
such children, J. H. 8. and A. 8. died in or before 
M'arch, 1854 : — Held, that the defendant was 
entitled to judgment, because it could not be in- 
ferred that "VV. P. was either the sole predecessor 
of E., within s. 2, or a joint predecessor within 
.B. 13. Att.-Gen, v. Balter, 4 H. & N. 19. 

When a settlement contains a power of appoint- 
ment in some one other than the settlor, and the 
exercise of the power transfers the property 
from the settlor to some one else, the donee 
of such a power is the predecessor of the 
appointee. Ramsay, Iti re, »S0 Beav. 75 ; 30 
L. J., Oh. 849 ; 7 Jar. (N.S.) 1226 ; 5 L. T. 166r; 

9 W. B. 910. 

Upon th^ second marriage of a lady, her 
■second husbS,nd settled his j^operty on the 
children of her former marriage ; — Held, that the 
husband and not the wife was the predecessor, 
and that 107. per cent, succession duty was pay- 
able. Ih, e 

An indenture of marriage settlement recited 
that the father of the intended husband agreed 
to advance and give to his son the sum of 6,0007., 
which was to be repaid in the event of the 
marriage not taking place. It was further re- 
cited that it was agreed between all the parties 
to the deed that certain persons (as trustees) 
should stand possessed of the sum upon trust for 
the father until the intended marriage should be 
solemnised ; and if not solemnised before a 
certain day therein named to transfer the same 
to the father, and from and after the solemnisa- 
tion of the marriage upon trust to pay the 
income to the husband for life, and from and 
after his decease to pay the income to the wife, 


should she survive the hunband, with the usual 
trusts over for her children. The husband 
having died and the widow having become 
entitled to the income of the said sum, the com- 
uiivssioners claimed payment of succession duty 
under 16 tS: 17 Vict. c. 51, as a succession derived 
from the father-in daw as the predecessor : — • 
Held, that the father-in-law, and not the husband, 
was the “ predecessor ” or settlor, and that suc- 
cession duty was therefore payable. Att,-Gen. 
Y. Maule, 56 L. T. 611. 

Alienation of Reversionary Property.] — A 

testatrix by will, made in 1839, devised real 
property to one for life, and after his death to a 
reinaindennan in fee, and died in 1841. The 
remainderman, a cousin of the testatrix, died in 
1870, having previously sold his reversion in fee 
to a corporation. The tenant for life died in 
.1872 : — Held, that the corporation, upon the 
death of the tenant for life, was a successor 
within the Succession Duty Act, 1853, ss. 2, 27, 
and was liable to pay succession duty upon the 
full 'value. Solicitor- General v. Law Rptct- 
siomiry Interest Society, 42 L. J., Ex. 146 ; L. B. 
8 Ex. 233 ; 28 L. T. 769 ; 21 W. E. 854. 

A. devised his real estate to his wife for life, 
with remainder in fee to E , a stranger in blood. 
E, died intestate before the statute. The wife 
died after the commencement of that act, when 
the heir-afc-law of E. became beneficially entitled 
ill possession to the property so devised • — Held, 
that the property vested in him by a derivative 
title under the disposition made by the will of 
the testator, within the meaning of s. 15, and 
consequently that he was chargeable with 107. 
per cent, duty, being at the same rate at which 
E. would have been chargeable. Att.-Gen. v. 
Rmlhton, 2 H. & C. 812 ; 33 L. X, Ex. 184 ; 9 
L. T. 832. 

“ By alienation or by any title not conferring 
a new succession,” in s. 15 of the Succession 
Duty Act, 1853, means either by alienation or by 
any title other than alienation, in both cases not 
co:^emng a new succession. Cooper and Allen, 
In re, 46 L. X, Oh. 133 ; 4 Oh. D. 802 ; 35 L. T, 
890 ; 25 W. E. 301. 

Settlement after the succession duty act : 

A. tenant for life ; D. remainder in fee. A. and 

B. convey their estates for money to C. in fee. 
G. dies, having devised to D. in fee. D. pays 
duty on his succession from G., and then sells. 
On A.’s death no more succession duty will be 
payable than has already been paid by D. .fh. 

liability to Pay Duty.] — As between a 

vendor and purchaser of a reversion, the ]Dur- 
chaser is liable to bear the succession duty 
payable in respect of it. Cooper v. Trewhy, 28 
Beav, 194 ; 8 W. E. 299. 

The heir presumptive of an estate in fee 
agreed to sell his interest free from incum- 
brances : — Held, that as between him and the 
purchaser the succession duty ought to be borne 
by the purchaser. Cooper v, Irewly (28 Beav. 
194) followed and appx'oved. Langliam, In re, 
and Langliam JSotel Co., 60 L. J., Gh. 110 ; 39 
W. R, 156— G. A. 

•m 

Sale subject to Leases — -IiLcreased Value,] 

— ^Lands subject to leases at ground rents was 
sold subject to leases, but free :^om incum- 
brances, the contract making no provision as to 
the payment of succession duty : — Held, that the 
succession duty payable in respect of the in- 
creased value of the property on the determina- 



258 


257 Succession Dutij. 


lion of the leases, pa 3 »raent of which had been 
postponed in accordance with s, 2U of the 
{Succession Duty Act, 1853, must be borne by the 
Tenders. X/cJd and Gihhonn Contract^ In re, 02 
L. J., Ch. 436 ; [181)3] 1 Ch. 61)5 ; 3 E. 26S ; 68 
D. T. 647 ; 41 W. ll. 507. 

Extinction of Charges — Bower.] — A testator 
gave his lands unto trustees, for the benefit of 
his children on their attaining twenty-one, and 
■authorised his trustees to sell such of his lands 
as they might see fit, and to invest the moneys 
in any way which might appear unto them best, 
and to pay such sums as they might think right 
for the maintenance and education of the 
children : — Held, that succession duty was pay- 
able on the dower to which the widow was 
entitled out of a portion of the estate. Jlardinf/ 
V. Hardbaj, 2 Gifi. 51)7 ; 7 Jur. (N.S.) 906. 

7. Keservatiok- of Interest to Settlor. 

Subsequently to the Succession Duty Act of 
1853 (16 ck 17 Viet c. 51), B. by an irrevocable 
deed settled personal property npon trust for 
himself for a term of four years if he should so 
long live, and at the end of the term or at his 
'death, whichever should first happen, upon trust 
for his nieces therein named absolutely. Upon 
B.’s death, eighteen months before the end of the 
term, the nieces entered into possession of the 
settled property, whereupon the crown claimed 
payment from them of succession duty upon the 
whole amount of the property, which they de- 
'clined to pay on the ground that they were only 
liable to duty on the income of the property for 
the pel iod between B.’s death and the end of the 
term * —Held, that the defendants were liable to 
pay duty under s. 2 upon the whole value of the 
property, and not merely on the income of it for 
the period between the death of the settlor and 
the end of the term ; that the event on which 
they came into possession was the death of the 
settlor, and they were chargeable with duty 
accordingly, and that they could derive no 
Benefit from the fact that they might have come 
into possession without being liable for any duty 
on the happening of an alternative event which 
never did happen. Att.-Gen. v. Noyesi, 61 L. J., 
Q. B. 135 ; 8 Q. B. D. 125 ; 46 L. T. 620 ; 30 
IV. E. 434— C. A. Cp. Crossman v. Iteg, and 
Ait-Cen. v. Jleyioood^ post, cols. 272, 273. 

t 

8. Acceleration of Succession, 

Extinction of Prior Interests.] — By s. 15 of the 
‘Succession Duty Act, 1853 (16 & 17 Tict. c. 51), 

where the title to any succession shall be 
-accelerated by the surrender or extinction of any 
prior interests, then the duty thereon shall be 
payable at the same time and in the same 
manner as such duty would have been payable if 
no such acceleration had taken place.” By a 
marriage settlement the trust funds were settled 
upon trust to pay the income to the husband for 
life, and upon his death to the wife for life if she 
should survive, with remainder to the children of 
the marriage as the hu^iband and wife jointly, or 
’the survivor of theqg, should appoint, and in de- 
fault of such appointment for the children who 
should attain tiie age of twenty-one, or die leav- 
ing issue or marry, in equal portions. It was also 
provided that it should be lawful for tbe trustees 
during the joint lives of the husband and wife, or 
the life of the survivor, with their, his, or her 


coti‘'ent in writing, and after the decease of 
both, at the dihcretion of the tru'^tees, raise 
and apidy, or dispose of, all or any part of the 
then expectant part or share of any such child 
or issue whose share should not then be payable, 
for or towards the preferment, advancement or 
benefit of such child or issue. During the lives 
of the tenants for life portions of the trust 
funds were appointed and paid over to the 
chihlren bi' the trustees under the power in the 
settlement : — Held, on the death of the sur- 
viving tenant for life, that UvS to the appointed 
part of the trust fund, there had bcoTL an 
acceleration of the title to the succession “ by 
the extinction of prior interests ” within 16 &: 17 
Yict. c. 51, s. 15, and that suTih part was, equally 
with the unappointed part, subject to succession 
duty. Sitwell, Ex parte, Drury Lowe's Marriage 
Settlement, In re, 21 Q. B. D. 466 ; 59 L. T. 539 ; 
157 IV. E. 238. 

By a marriage settlement a sum of money 
was vested in trustees m trust to pay the^ in- 
come to tbe wife for life, vuth remainder to 
the husband for hfe, if he should survive 
her, with remainder, in default of issue, to 
thft wife absolutely. The husband died, leaving 
the wife surviving him ; there was no issue : — 
Held, that, on the death of the husband, the 
widow became entitled to a '‘succession,” and 
that succession duty was payable on the amount 
of the fund, less the value of her life interest 
therein. Atf-Gen. v. Brnhe^'tson, 62 L. J., Q. B. 
2S2; [1893] 1 Q. B. 293; 4 E. 260; 68 L. T. 
371 ; 41 W. R. 241 ; 67 J. P. 421—0. A. 

9. Conveyance by way op BonI Hide 
Sale. 

In what Cases.] — A conveyance or an assign- 
ment by way of bona fide sale does not create a 
succession witbin the meaning of the Succession 
Duty Act, 10 & 17 Viet. c. 51. Fryer v. Morland, 
45 L. J , Ch. 817 ; 3 Ch. D. 675 ; 35 L. T. 458 ; 26 
W. E. 21. 

Where the purchaser of a reversionary life 
interest in settled property had contracted to seE 
it to the tenant for life in possession, in con- 
sideration of a sum of money paid down and a 
further sum payable on the death of the tenant 
for life, secured by a charge on the reversion : — 
Held, that there was no “ succession ” created 
within the meaning of s. 2, and that no duty 
woald be payable on the death of the tenant for 
life in respect of the charge. J5. 

Title unde? Will or by PurcRase.] — By 

the will of X. ecclesiastical leaseholds for lives, 
of which Y. was the last, were settled upon 
trusts for Y. for life and over. A. having 
acquired the life interest of T., bought the rever- 
sion in the leaseholds from the ecclesiastical 
commissioners, aud had been held to Llive pur- 
chased as trustee for the persons entitled under 
the will of X. Part of the land was represented 
by a sura paid into court as compensation by a 
public body which had taken it under statutory 
pow^'s. After the death of Y. the equitable 
interest under the wiU of X. had become vested 
absolutely in B., who, after satisfying A.’s lien 
for purchase money, was entitled (inter alia) to 
the fund in court : — Held, that B.’s title was 
for purposes of duty, a title acquired under the 
will and not by purchase, and that succession 
duty was payable as on the death of Y. as pre^ 
decessor. F^'yer v. Morland (3 Oh. D. 676) dis- 
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tmcfuished. De Mech'berg y. Beeton^ 57 !£ J., 
Ch^ I'OQO ; 38 Ch. D. 192'; 69 L. T. 56 ; 3G W. U 
6S2. 

Fund PayaWe to Life Insurance Office.] 

— A subscriber to the customs annuity and 
benevolent fund — established by 56 G-co. 3, 
c. 73, constituting a fund in the nature of an 
insurance fund, out of winch a sum becomes 
payable on the death of a subscriber, according 
to rules made under the authority of the act, 
under which one-third goes to the widow of the 
sutilpriber, and the remainder to his children, 
relatives, or appointees, other than relatives, 
nominated with the consent of the directors — 
appointed part off, the fund to which he would 
be entitled on his death to the trustees of a life 
insurance society by way of mortgage. The 
subscriber’s family disputed the validity of the 
appointment, but it having been decided to l^e 
valid, succession duty was claimed by the crown 
at the rate of 10 per cent. : — Held, that the part 
cf^tbe fund which was payable to the life 
insurance office was not liable to succession 
duty. Maclean^ In 44 L. J., Gh. 145 ; L. B. 
19 Eq, 274 ; 32 L. T. 632 ; 23 W. E. 206. ^ 

Insurance Policy Effected by Customs 

Officer,] — Succession duty is payable on money 
due to an appointee of a policy of insurance 
effected by an officer of customs under an act of 
parliament, although his power of appointment 
is not unqualified, and the fund does not 
exclusively arise from the payments of the 
subscribers, and the whole is under the regula- 
tion of the act. Att.~Gen. v. Ahdy^ 1 H. & C. 
266 ; 32 L. J., Ex. 9 ; 8 Jur. (N.s.) 798 ; 6 L. T. 
766. ' 

Tontine.] — A. tontine is a contract for 

value, and therefore within the exceptions of 
s, 17. Oldfield v. Preston,, 3 De G. E. & J. 398 ; 
81 L. J., Ch. 256 ; 8 Jur. (K.s.) 107 ; 5 L. T. 650 ; 
10 W. R. 257. 

An interest accruing immediately under a 
tontine does not create the relation of pre- 
decessor and successor, so as to make succession 
duty payable in respect of the accrued interest. 

Where a father subscribed to a tontine in the 
names of three of his children, two of whom died 
before the time appointed for the commence- 
ment of the act, but the third survived it : — 
Held, in the absence of evidence to the confrary, 
that such surviving child took, not by succession, 
but in tJ-s own right, by way of advancement, 
and that no duty was payabJfe in respect thereof. 

n, 

-- — Release of Dower.] — Marriage or a release 
of dower is not a valuable consideration for 
money or money’s worth within s. 17 of 17 & 18 
Yict. cu 61. Floyer v. Banhes^ 3 De G. J, & S 
306 ; 3 N. B. 16 ; 33 L. J., Ch. 1 ; 9 Jur. (k.s.) 
1265 ; 9 L. T. 363 ; 12 W. B. 28. 

Trust in Eavour of Volunteer.] — A settle- 
ment in consideration of marriage for mqjiey or 
money’s worth is not within the exemption in 
s. 17 of the act. By settlement, made on the 
marriage of A. and B., a sum of 6,000Z,, the 
fortune of A, (the wife) was assigned to trustees, 
upon trusty to pay the interest thereof to her 
during the joint lives of herself and B., and upon 
trust, after the decease of the survivor, and in 
the events which happened, to apply same in 


payment and discharge i(so far as same would! 
extend) of incumbrances affecting lands brought 
into settlement by B. and his father, G., and over 
which a ]ointuring power was reserved to them 
in favour of A., which they exercised to its full 
extent ; and by the said settlement A. was given 
a life interest, after B.’s death, in a sum of 4,()00^., 
brought into settlement by C. In the event 
(which happened) of there Ibeing no issue of the 
marriage, D,, who was a grandson of 0., but a 
stranger in blood to A., became tenant in tail of 
the settled lands, and barred the entail and 
resettled them. A. survived B., and on her 
death the 6,0U0Z. was applied towards discharg- 
ing incumbrances upon the settled lands : — Held, 
that A. was a predecessor of B, within the 
meaning of the Succession Duty Act, 1863, and 
that duty at 10 per cent, was payable by t). in 
respect of his succession to this sum : — Held, 
also, that, assuming the lands to be of greater 
value than the incumbrances, thfe trust of the 
5,000L was a trust of personal property in favour 
(sq far as applied in discharge of incumbrances)' 
of D. a.s a volunteer within the acts, 44 Vict.. 
c. 12. s. 38, and 52 Yict. c. 7, s. 11. Ait.-Oen. 
Ratlidonnell,, 32 L. B., Ir. 674. 

10. Covenant to Bay Money on Death. 

A covenant by A. to pay to trustees of a 
settlement within twelve months after his death 
the sum of 10,000^. free from all deductions 
whatsoever, is satisfied by the payment by his 
executors of a sum of that precise amount, 
without any provision being made for the dis- 
charge of succession duty, Biggins,, Ini re,, Bay 

V. Tnrnell, 65 L. J., Ch. 235 ; 31 Ch. D, 142 ; 54 
L. T. 199 ; 34 W. E. 81—0. A. 

Such duty, being by s. 42 of the Successiom 
Duty Act. 1853, chargeable on’the interest of the 
successor, is payable by the trustees of the settle- 
ment, and not by the executors of the coveiiantor., 

n. 

By deed making provision for an endowment, 
the donor covenanted that he or his executors- 
or administrators after his death would transfer- 
certain bank stock and certain shares into the 
names of trustees, and by another deed of the 
same date he declared that the trustees should 
stand possessed of the stock and shares upon 
trust for certain charitable purposes. By a 
subsequent deed he covenanted that he, or his 
executors or administrators after his ^^death, 
would transfer a further amount of bank stoct 
into the names of the trustees, and declared that 
they should stand possessed of it on the same 
trusts. A^ter the death of the donor, his executors^ 
transferred the stock and shares into the namea 
of the trustees ; — ^Held, that the deeds showed a 
“ disposition of property ” within s. 2 of the 
' Succession Duty Act, 1853 (16 & 17 Yict. c. 51), 
and that the stock and shares so transferred 
were chargeable with succession duty. Biggins^ 
In re (31 Ch. D. 142), discussed. Att.-Oen. v.. 
Montefiore, 21 Q. B. D. 461 ; 69 L. T. 534 ; 37 

W. B. 237. 

11. Effect OBncoNVEHsioN. 

Though a fund bequeatlied to trustees to be 
laid out m land, but not actually so laid out, 
may be treated by the court of chancery as land 
for some purposes, the fund is not, while the 
trusts of the will remain undischarged, to be so- 
treated for the purposes of the succession duty. 



261 


BEVEN^E — Succession Duty. 


J)e Laiicey r. I/iIamUJldvetwe Com nuxs to tin's, 

39 L. J., Es. 76 ; L. R. 5 Ex. 102 ; 22 L. T. 239 ; 
18 W. R. 468— Ex. Gh. 

b. PArJIJLuVJ. 

Instalments a Continuing Charge.] — The 
power of a tenant in tail in possession to 
enlarge his estate, so that he shall become com- 
petent to dispose by will of a continuing interest 
in the entailed property, is incident to the estate 
which such tenant takes under the instrument 
creating the entail ; and if he exercises the 
power, he must be treated for the purpose of 
succession duty as if he had succeeded to such 
enlarged estate ; and any instalments of succes- 
sion duty that may be uupaid at his decease will 
become a continuleg charge on the property in 
the hands of his successor or other owner for the 
time being. Lilford {Lut'd') v. Ait. 'Gen. 36 L. J,, 
Ex. 116 ; L. R. 2 H. L . 63 ; 16 L. T. 184 ; 1.5 
W. R. 595. 

16 & 17 Yict. c. 67, s. 21, by which instalmei»ts, 
not become due at the death of a successor, cease 
to be payable, ‘‘ except in the case of a successor 
who shall have been competent to dispose, by 
will, of a continuing interest,” refers to the 
quantity of interest, and not to the personal 
capacity of the individual. Att.'Gen. v. Rullett, 
2 H. & N. 368 ; 27 L. J., Ex, 89. 

A pei’son, therefore, becoming entitled to the 
disposable interest of a successor, who. being 
insane or a feme covert, dies intestate before all , 
or any of the instalments of succession are pay- ! 
able, is liable to the payment of such instalments. 

J&. ‘ I 

By Reversioner — ^Right to Repayment. ] — When 
a person absolutely entitled to a reversionary 
interest in personalty settled it on the usual 
trusts of a marriage settlement, and, on the re- 
version falling m, paid the whole of the succes- 
sion duty, which had become payable thereon, 
out of his own moneys : — Held, that, having 
reg.ard to s. 32 of the Succession Duty Act (16 
'17 Wet. c. 51), he was entitled to he recouped 
out of the corpus of the settled fund. Ciiddon v. 
Cuddon, 46 L. J., Ch. 257 ; 4 Oh. D, 583 ; 26 
W, R. 341. 

Sale of Settled Realty— Power in Settlement.] 
— Estates subject to a jointure rent-charge were 
settlec^ subject to a power of sale, with trusts for 
re- investment of the purchase-money in lands to 
be settled to the like uses, and were sold under 
the power of sale : — ^Heid, that the charge of 
succession duty that would become jtiyable on 
the extinction of the jointure, was shifted by 
s. 42 from the lands sold to the purchase-money, 
and the lands on which it might be re-invested, 
and therefore the purchaser was not entitled to 
require it to be paid for. Dtiqdale v. Meadows, 

40 L. J., Ch. 140 ; L. R. 6 Ch. 501 ; 24 L. T. 
113. Affirming 18 W. R. 310. 

Under Settled Estates Act, 1877.] — The 

effect of a sale by the court under the powers 
conferred by the Setf!bd Estates Act, 1877, of 
nny settled estates, by the operation of s. 22 
of that act, to revoke the uses of the settlement ; 
and by the opei^tion of s. 42 of the Succession 
Duty Act, 1863, the duty is shifted from the land 
sold to the purchase-money or its investments, 
and the land in the hands of a purchaser is freed 
from the succession duty. Warner's Settled 
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R-tiifes, In re, Warner to S^eeJ, .50 E, J., Ch,542 ; 
17 Ch. D. 711 ; 45 L. T. 37 ; 29 W, R. 720. 

Estate Vested in Devisee to give Title to Pur- 
chaser.] — Where trustees for sale under a will, 
who have entered into a contract with a pur- 
chaser, and paid legacy duty on the amount of 
tlie ]mrchasG-money. afterwards vest the estate 
m the person to whom (subject to the trust) the 
land IS devised, whereby he becomes the proper 
party to convey, such legacy duty is properly 
paid, and no new contract is created whereby 
succession duty becomes payable- Howe {Htirl) 
V. Lfchfidd {Earl), 36 L. J.. Ch. 313 ; L. R. 2 
Oh. 155 ; 16 L. T. 436 ; 15 W. R 323. 

Omission to Pay by Trustees— Interest- 
Liability.] — Real and personal estate was given 
by will to A. and B. to permit X. to receive the 
lAcorae during his life, remainder to the use of 
an infant. On the death of X. leaving his 
widow and the infant otherwise unprovided 
the court made an order for the payment of the 
whole income of the projierty for her mainten- 
ance, to the widow, by A. anrl B. Shortly after- 
waAls the circumstances of the widow improved, 
but A. and B., till the death of B., in 1851, and 
after that event A. alone still paid the gross 
income (without ever paying miccession duty) to 
the widow during the minority of the child. 
The child attained twenty-one in 1873, married, 
and sought to charge A. ami the estate of B. 
with the amount paid for succession duty, with 
interest : — Held, that they were liable for suc- 
cession duty, but not for the interest. Eroivn 
V. Smith, 46 L. J.. Oh. 866. 

The widow, in 1863, married J. ^Y., who died 
in 1872. On the Tth May, 1874, she married 
R. W. Y. sought to charge J. W.’s estate, Y.’s 
separate estate, if any, and R. W. in the same 
way : — Held, first, that J. W ’s liability in 
respect as well of Ins wife’s receipt of income, 
from 1861 to 1863, as of her accountability for 
succession duty, terminated with the coverture. 
Held, secondly, that R. W. was similarly pro- 
tected by s. 12 of the Married Women’s Property 
Act, 1870. Ib. 

Jointress — liability of Estate.] — By a mar- 
riage settlement made in 1822, B. and A. (father 
and son), in pursuance of a joint power of ap- 
pointment in them vested, limited two rent- 
chaises to the wife of C., if she survived her 
husband (which event happened) ; and it was 
provided that the rent-charges should He in lieu 
of dower, thirds, a2d freebeneb, and Should be 
payable without any deduction or abatement 
whatsoever on account or in respect of any 
taxes, charges, impositions, or assessments already 
imposed or charged, or to be thereafter imposed 
or charged upon the hereditaments or upon the 
jointure ; and for the purpose of better securing 
the same, certain hereditaments were demised 
for a term of years, upon trust in case the rent- 
charge should fall into arrear, to raise and pay 
the same, with all costs, charges, and expenses 
wMcl^ should be sustained by reason of the non- 
payment thereof, or otherwise in relation thereto. 
The husband died in 1866 : — Held, that succes- 
sion duty was payable by the jointress in respect 
of the rent charge. Moyer v. Banltes, B De J. 
& S. 306 ; 3 N. R. 16 ; 33 L. J., Ch. 1 ; 9 Jut. 
(N.S.) 1255 : 9 L. T. 353 ; 12 \V. R. 28. 

Held, also, that the jointress was entitled to 
have her rent charge free of the duty, and that 
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the ^same was, therefore, a charge upon the 
estate. Ih. 

iFuad in Court.] — Where an application is 
made for payment out of the court of chancery of 
a sum of money on which duty will afterwards 
"become payable for succession duty, the court 
will recommend the petitioner to commute the 
duty. BalUy v. Tuidall. 18 Jur. 6C8 ; 2 Eq. 
538 ; 2 W. ll. 129, 

Fund set Apart for.]-^A fund set apart by the 
te^ator for the payment of the legacy and 
succession duty, “in consequence of his death,” 
is liable to pay the duty upon every succession 
which occurs upCm his death, and not merely 
upon those successions which are created by hzs 
will. Fowlett (Lord^ v. Hood, 35 Beav. 234; 12 
Jur. (K.S.) 86 ; 13 L. T. 783 ; 14 "W. R. 298. 

A tenant for life directed his executors to pS'y, 
out of a particular fund, his pecuniary legacies 
^pid annuities, “and the legacy and succession 
duty payable for the same or in consequence of 
his death ” ; — Held, that the succession duty 
payable by the next remainderman, under a 
prior settlement and in respect of family Cifoates 
not devised, w^as charged on the fund. Ih. 

B., being entitled to 3,500^., surrenders his I 
interest to his son, who would be entitled to it at | 
his death under a trust deed ; and on petition 
presented by father and son, under the 16 & 17 
Viet. c. 61, ss. 15 and 53, that the court should 
movide 1^. per cent, to answer succession duty : — 
Held, that inasmuch as the sum was stock, and 
not money, 11. 10.<f. per cent, must be set apart, 
with a personal undertaking of the son to pay 
the money. Bailey v. Tmdal, 2 Eq. Bep. 538 ; 
18 Jur. 608 ; 2 W. B. 129. 

Incidence of Duty.] — ^The stamp duty payable 
under s. 27 of the Customs and Inland Bevenue 
Act, 1881, and the estate duty payable under s. 6 
of the Custonis and Inland Bevenue Act, 1889, 
must be borne entirely by the general residuary 
personal estate, and are not payable in part out 
of property specifically given, unless the general 
residuary personal estate is not sufficient. Croft, 
In re, Beane v. ([1892] 1 Ch.*652), dis- 
tinguished, Bourne, In re, Martin v. Martin, 62 
L. J., Oh. 09 ; [1893] 1 Oh. 188 ; 3 B. 52 ; 67 
L. T. 686 ; 41 W. B. 70, 

A testatrix devised her house at M. to trustees 
in trust for E. for life with remaindem to his 
children in tail, and then devised all the residue 
of her TJeal and personal property to her trustees 
upon tnf^t for conversion attd to pay all legacy 
and succession duty payable upon the legacies 
and annuities given by her will and then to 
invest the surplus in land and long leaseholds, 
such residue when invested to be impressed with 
the character of real estate and to be held by the 
trustees upon, the same trusts as those declared 
concerning her house at M. : — Held, that succes- 
sion duty in respect of the life interest of E. was 
not payable out of the residuary estate. King's 
Tr%ists, In re, 29 L. B., Ir. 401. 

Appointment — Stock Sufficient to Eaise 

Net Sum.”] — The donee of a power of appoint- 
ment under a settlement appointed that “so 
much of the stocks, funds, shares, and securities ” 
subject to the settlement “ as shall be sufficient 
to raise the net sum of 2,000^^.,” should thence- 
forth belong to and he vested in E., an object of 
the power Held, that E. was entitled to have 


the succession duty on the sum appointed paid 
out of the funds remaining unappointed. Banlts 

V. Bvaitlnoaite (32 L. J., Ch. 35) questioned. 
Saunders, In re, Saunders v. Gore, 67 L. J., Oh 
5.5 ; [1898] 1 Ch. 17 ; 77 L. T. 450— -C. A. Be- 
versiug 45 \Y. B. 466. 

Proof of Payment.] — A certificate from the 
inland revenue office, that the duty is paid in 
respect of the land contracted to be sold, dis- 
charges a purchaser, and no particular form of 
certificate can be required by a purchaser. Howe 
(^Earl) v. Lichfield {^Bnrl'), 35 Beav. 370 ; L. B. 
1 Eq. ‘641 ; 14 W. B. 468. Affirmed, 36 L. J., 
Ch. 313 ; L. B. 2 Ch. 155 ; 16 L, T. 436 ; I6 

W. B. 323. 

Costs.] — Costs of trustees of rendering the 
necessary accounts for the purpose of paying the 
succession duty in respect of a life estate, are 
payable ‘by the tenant for life. Cowley (Karl') 
v. Wellesley, 35 Beav. 642. 

r 

Onus of Proof — Scale.] — ^Where the crown has 
made out a prima facie case to duty at a par- 
ticular rate, if events have happened by which 
the duty would be less, the onus of proof is on 
those sought to be charged. Solicitor- General v. 
Law Bevevsionnry Interest Society, 42 L. J., Ex. 
146 ; L. B. 8 Ex.‘ 233 ; 28 L. T. 769 ; 21 W. E. 
854. 

When legacy Duty Paid on Purchase-Money.] 

— ^A person devised real estate to trustees by sale 
or mortgage to raise a certain sum of money, 
and snb]ect thereto for his son. The trustees 
sold the estate by auction in lots, and L. became 
the purchaser of two of the lots. Pending the 
investigation of the title, the required sum was 
received out of the purchase-money of the other 
lots. The commissioners having charged and 
received legacy duty in respect of the purchase- 
money of the lots sold to L. : — Held, that the 
lots were protected by s. 18 from any charge for 
succession duty. Howe {Earl) v. Li^fidd 
fiEarl), 36 L. J., Ch. 313 ; L. B. 2 Ch. 155] 16 
L. T. 436 ; 16 W. B. 323. 

The payment of legacy duty under 36 Geo. 8, 
c. 52, s. 18, did not exempt the appointees from 
succession duty, since their succession did not 
come within the exemption granted by s. IS of 
the Succession Duty Act, 1853, to persons already 
charged with legacy duty “in respects. of the 
same acquisition of the same property.” Att.~ 
Gen. V. Mitchell. 50 L. J., Q. B. 406 ; 6 Q. B. T). 
548 ; 44 L. T. 580 ; 29 W. B. 683 ; 45 J, P. 
618. ^ 

The exemption in the 16 & 17 Viet. c. 61 (Suc- 
cession Duty Act), s. 18, which enacts, that no 
duty shall be payable “ by any person in respect 
of a succession who, if the same were a legacy 
bequeathed to him by the predecessor, would be 
exempted from the payment of duty m respect 
thereof under the legacy duty acts,” applies 
only to exemptions expressly provided for by 
those acts. Att.- Ge7i. v. Fitzjolin, 2 H. & N. 465 ; 
27 L. J., Ex. 79 ; 6 W. B. 876. 

H., who died in 180C^ bequeathed a sum in 
trust for his daughter A- for life, and after her 
death in trust for her children. A. died after '' 
the 19th of May, 1863, wheii- the succession 
duty act (which includes every past or future 
disposition of property) came into operation : — 
— Held, that although by reason of the testator’s 
death before the passing, in 1805, of the 45 Geo. 3, 
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c. 28, ■wbich first iniposcd a duty on legacies by 
parents to children, or descendants ot children 
no duty would have been payable on the bequest 
as a legacy, it was not exempted from duty 
within the meaning of the provision of s. 18 of 
the succession duty act ; the exemption there, 
if ajiplicable at all, applying to express exemp- 
tions in the legacy duty acts in favour of gifts 
to husbands and wives, to the royal familjq and 
to certain charities. Ih. 

c. ALLOWANCES AND UXmfPTIOXS. 

Real Property — Income-Tax and Expenses.] — 

In calculatmg the value of an assessment, the 
commissioners are not to allow deductions on 
account of income-tax upon real property, or on 
stock the produce of real property, nor for the 
costs of coJlecting rents of real property during 
a temporary absence of the owner abroad. LJ/wes, 
In re, a IS. 719 ; 28 L. J., Ex. dG ; 4 Jur. 
(N.S.) 117)3. S. P., Att.-Gen, v. Lorton (^Lord), 

5 L. T. 122 ; 11 Ir. 0. L. K. 429 

AVheu lands arc left to trustees, to expend 
certain sums in keeping the land in a proper 
state, with salaries to servants, i:c., and the 
residue to a beneficial devisee, the succession 
duty, whether paid by the trustees or the 
beneficial devisee, cannot bo paid with an 
allowance for these outgoings. Cowlei/s Sueces- 
Sion QE(i)d'), In re, 4 H. k. C. 47G ; 85 L. J., Ex. 
177 ; L. Ih 1 Ex. 288 ; 12 Jur. (if.S.) 607 ; 14 
L. T. GG3 ; 14 W. R. 836. 

Incumbrances — ^Rent-Charge Payable by Son 
Tenant in Tail.] — In 1803 estates were settled 
to the use of P. for life, with remainder to his 
first son in tail male. In May, 182(), P. and his 
first son suffered a recovery, and conveyed the 
estates to the use of P. for life, with remainder 
to the use that the wife of P., in case she should 
survive him, should yearly receive, during her 
life, a rent of 1,000^., with remainder to such 
uses and subject to .such charges as P. and his 
son should appoint, and in default of appoint- 
ment to the use of the son for life, with remainder 
to his first and other sons in tail male. In 
December, 1826, P. and his son, in execution of 
the power, appointed the estates to such uses, and 
subject to such charges, as they during their 
joint lives should appoint ; and m default of 
appointment to the son for life, with remaintler 
over. ^Subsequently P. and his sou, in exercise 
of the power, mortgaged the estates for money 
lent to them, and for the repayment of which 
they jointly and severally covenanted They also 
mortgaged the estate for a debt due^from P., 
and for the repayment of which he alone 
covenanted. They also charged the estates with j 
an annuity for the grandson of P., during his life 
and the life of P. and his son, or the survivor : — 
Held, first, that on the death of lb his son was 
entitled, on estimating the value of his succession, 
to an allowance in respect of the rent -charge 
during the life of the wife of P., inasmuch as she 
was chargeable with duty in respect of it. 
Peytofi, III re, 7 H. tk N. 265 ; 31 L. J., Ex. 5(J ; 
7 Jur. rN.S.) 921 ; 5 L.T. 313 ; 9 W. B. 838. 

Hcl 1, secondly, th^t the annuity to the grand- 
son ot P., and the mortgage debts, were incum- 
brances on the siiccession created by the son, and 
not made in execution of a prior special power 
of appointment within s. 34, and consequently 
the son was not entitled to any allowance in 
respect of either of them. Ib. 


266 

Ilfcumbrances Created or Incurred by Suc- 
cessor— Sinking Fund ] — A. devised celtain 
landed estates to trustees for a term of years, 
and subject thereto upon divers limitations, of 
which the following alone took effect, viz. . to B. 
for life, remainder to 0. for life, remainder to D. 
in tail. The trusts of the term were, out of the 
rents and profits, to keep tlown the interest on 
the debts, charges, and incumbrances affecting 
the said estates and to raise out of the rent'5 and 
profits 8,0f)()Z. yearly, to be applied as and 
when a sufficient fmitl should have been thereby 
accumulated m the discharge of the principal 
money::, due in respect of the said debts, charges, 
find incumbrances, and of .such portion of the 
testators simple contract deb?s as were by his 
will directed to be paid out of his real estate, in 
case his personal estate should be insntficient. 
Upon A.’s death in 1S4I, B. went into posse^iSion 
of^thc estates, as tenant for life, and by a decree 
made in a chancery suit instituted by the 
trustees of the wall against B. and others, B. was 
directed to invest the surplus rents, after pay- 
ment of interest and other outgoings, in 3^ per 
cent, stock (not exceeding 3,U()0Z. yearly), and 
tvanffer the same from time to time to the credit 
of the cause. B. died in 1855, and a similar 
decretal order wms made as to C., the next tenant 
for life, in a .siipjilemental suit, to which C. and 
D., the next rcniaiitdcrmen in tail, w'ere paities. 
Several investments and transfers were made 
pursuant to the said orders, and the sinking 
fund so formed was accumulated in accordance 
with the directions m A.’s will up to 1863, w'hen 
C. and D. barred the entail, and limited the 
lands to such uses ns they .should jointly appoint ; 
and C and D. afterwards raised, upon mortgage 
of the .said lands, a sum of 40,()00b, wdiich, with, 
the exception of -1,500?., part thereof, which was 
transferred to the credit of the chancery cause 
in respect of the sinking fund, was paid to 0., to 
recoup him fur payments made for Hie benefit 
of the estate, includiiig the rebuilding of the 
mansion-house and other permanent improve- 
inent.s, adding to their letting value ; and the 
lands were resettled to the use of C. for life, 
remainder to D. for life, wuth divers remainders 
over, .subject to a trust term to raise 25,000?., 
when required by C. and D and to apply the 
same as they should direct. C. thenceforward 
ceased to keep up the sinking fund, until 1877, 
when the arrears thereof amounted to 42,000/., and 
an agi cement was made between 0. and D. pro- 
viding, amongst other things, that the 25,000/. so 
charged by the resettlement should be^’eleased 
to the extent of 1?D,000/., such releifte to be 
taken in discharge of O.’s liability in respect 
of the sinking fund up to 20th January, 1878, 
that certain sums then standing to the credit 
of the fund should be* forthwith applied in 
discharge of incumbrances affecting the inherit- 
ance, and the sinking fund should be thence- 
forward regularly kept up by 0. This agree- 
ment w^as sanctioned by the court, subject to 
the addition of certain further provisions, and 
-was carried out by deed. C. continued to keep up 
the sinking fund till his death in 1883, when D. 
became entitled to the estates. In assessing the 
succession duty payable by D.tbe commissioners 
of inland revenue disallow’ed from the list of 
incumbrances w'hich D. claimed to deduct, 
45,000/., on the ground that incumbrances to 
this extent would have been paid off but for the 
suspension of the sinking fund from 1863 to 
1878. Upon petition by D. : — Held, that the 
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incnmbrarces represented by this sum were^not 
crealTed or incurred by D., \\itliin s 84 of the 
succession duty act, and that be was accord- 
ingly entitled to Iho deduction claimed. O' ye ill 
CZord), U VC, 20 L. E., Ir. 78, 

In respect of Kelinquished Property.] — A., by 
settlement on tbe ninrriage of his danghter \Mth 
B , covenanted to pay them 500/. a year during 
their lives, provided that if B , by reahon of the 
death of his brother without issue, should conn' 
into possession of ceitain estates, the covenant 
should cease, determine, and be void. In 1853, 
B.’s biother died without issue, and B.canie into 
possession of the estates : — Held, that, m assessing 
the duty chargealde B. was entitled to an allow- 
ance in respect of the loss of the annuity. 3licldc~ 
tliv^oitc. In ?'(?, 11 Ex. 452 ; 25 L. J., Ex. 19. 

In 179G, a testator devised freehold estates to 
his cousin H. for life, with remainder toR. Ih, 
eldest son of N , for life, with remainder to the 
first and other sons of R R. in tail male. In 
I}?41, R. H. (being tenant for life in possession), 
and ins son (being tenant in tail m remainder), 
executed a disentailing deed, whereby they 
limited the estates, subject and without ipre- 
judice to the life estate of E N., to such uses as 
iie and his son should appoint, and in default of 
such appointment, to such uses as the son, in 
case he survived him, should appoint, and in 
default to him for life, with leinainder to his 
first and other sons in tail male. In 1850, R. H. 
and his ^on executed a joint appointment, where- 
by they limited the estate to such uses as R. N. 
and his son should appoint, and in default 
thereof (subject to a rent charge to the son of 
1,200?. a year), to the use of R. H. for life, with 
remainder to the son for life, with remainder to 
his first and other sons in tail male. R. N. died 
in 1858 . — Held, that his son was entitled to an 
aRowance in respect of the 1,200/. a year, w’hich 
ceased on the death of R. N. Brayhroolie (ia?'<7) 

V. Att.-Gen., 0 H. L. Cas. 150 ;*31 L. J., Ex. I 
177 ; 7 Jur. (N.s.) 741 ; 4 L. T. 218 ; 9 W. R. 
601. 

If a tenant for life, and his sou, the first tenant 
in tail under a will or a previous settlement, re- 
settle the estate, and by such re-settlement an 
annuity, charged upon the estate, is given to the 
son during his father’s life, and the father dies 
and the son succeeds to the estate on which the 
annuity is charged, there must be, in calculating 
the succession duty under the succession duty 
act, s. 38, an allowance made to the son in re- 
spect of^^ the amount of the annuity. Inland 
Bevem/e^ffdom mi Shi liner fi v. Garrison, 43 L. J., 
Ex. 138 ; L. R. 7 H. L. 1 ; 30 L. T. 274 ; 22 

W, R. 559. 

Whether the resettlement was made before or 
after the succession dut.y act came into opera- 
tion makes no difference. Ih. 

Entafjed estates were by a disentailing deed 
conveyed to such uses as a father, tenant for life, 
and his son, tenant m tail, should jointly appoint. 
By indenture of even date made between the 
father, the son, the son’s intended wife and 
trustees, the father and son, under the powers 
of the disentailing deed, conveyed the estates to 
trustees, by way of mortgage, to secure 20,000/., 
and the father covenanted with the trustees that 
he would, so long during his life as the 20,000/. 
should remain due to the trustees, pay them in- 
terest on the same, or so much thereof as, for the 
time being, should remain due, at three per 
cent, pe*’ annum. And it was declared that the 


trustees should stand possessed of the 20.000/., 
and the interest thei'con, on the trusts of the 
marriage settlement of the son, namely, on trust 
for him fur life, with the usual trusts over for 
wife aud children. The marriage took place, 
and the son received, nuder the mortgage and 
settlement deeds, the yearly sum of (lOU/ (being 
interest, at three per cent., on the 20.000/.), 
until the death of his father. The son then 
.succeeded to the cstate.s, and the annuity ceased : 
— Held, that the annuity was other property, 
which the successor, on taking the succession, 
was bound to relinquish or was dejirived of, and 
m lespect of which he was entitled to an allow- 
ance under the Succes.siun Duty Act, 1853, s. 38. 
le 2Iin chant y. Inland Ben me Comnrts,si(mers^ 
45 L. J., Ex. 247 ; 1 Ex. D. 185 ; 34 L. T, 152 ; 
24 R 858^0. A. 

Buty Paid on Betters of Administration.] — - 
A. died iiitestale and without having been 
mairicd. He was entitled to an inteiestin re- 
version expectant on his father’s death, in a 
; settled fund. The father, to whom letters of 
j at Im mist ration of A.’s esi ate were granted, paid 
; 3 per cent, administration duty under s. 27 of 
the Customs and Inland Revenue Act, 1881, 
upon the estimated value of A.’s estate, including 
the above reversionary interest : — Held, that the 
father was exempted by s. 41 of the ^same act, 
fioni paying duty at 1/ per cent, in lespect of 
A ’s succession to his father, under s. 10 of the 
Succession Duty Act, 1853. IlaifijartlCs 
In re, 52 L. J,, Ch. 416 ; 22 Ch. D. 545 ; 48 L. T. 
24 ; 31 W. R. 316. 

d. MODB OF VALVIFG PBOPFBTY, 

When Interest of Successor Accrues.] — The 
value of property for the purposes of the succes- 
sion duty is to be ascertained at the time when 
the interest of the successor accrues. If the 
property has then no salable value, nor any 
actual or potential annual value, it is not capable 
of being assessed. Neither possible increase uor 
diminution in the value of the property after the 
succession accrued is dealt with by the act. Att.- 
Gan. V, Sefton {Eacl'), 11 H. L. Cas, 257 ; 5 N. R. 
436 ; 12 L. T. 242. Affirming 2 PI. &: C. 362 ; 
32 L. J., Ex. 230 ; 9 Jur. (N.S.) 1296 8 L. T. 

794. 

Semble, that if the land at the time of succes- 
sion is incapable, in its existing state, of jy’elding 
any annual income, yet, if it is salable, then 
such property has an annual value, namely, a 
value equal to 3/. per cent, on the salable value 
at the time of succession, Ih, 

e. CUMULATWF PUTIFS, 

In what Gases,]' — ^Appointees taking upon the 
death of the ap])ointor are successors to him. 
Chapmends TrvfsU, In re, 2 H. & M. 447 ; 11 Jur. 
(N.S.) 70S ; 13 L. T. 144. 

Therefore, appointees liable to legacy duty, 
and as such exempt from succession duty, 
becoming entitled in possession to property 
chargeable also with a '^uty in respect of th^ 
succession of the appointoi^^ to the donor of thd 
power, are successors, and liable to one duty only 
at the highest rate. II). r 

When an interest in personal property has been 
transmitted befoie it has ripened into enjoy- 
ment, it matters not whether the person originally 
entitled died before or after the commencement 
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of the succession duty net, only one duty is ])ay- 
able on any succession to such property, whether 
such duty be legacy or succession duty. If the 
duty is succession duty and the interest has 
.passed through more than one succe.-sor, then 
under s. It the duty payable shall be the highest 
that would have been paid by any of such suc- 
cessors. If the duty bo legacy duty, then umler 
s. 18, no succession dutj^ of any kind is payable. 

V. 40 L. J., Ex. 241 ; L. 11. 

5 H. L. 290 ; 2-4 L. T. 921 ; 20 \V. 11. 47:4. 

A tenant for life and the reversioner in fee 
-under a will mortgaged their respective interests, 
with the usual powers of sale, to the same per- 
sons. This power of sale was exercised, and the 
transferee of the mortgages became absolutely 
> entitled, and devised the estates on trust for sale 
•Succession duty was paid on the succession to 
the vendor, the transferee of the mortgages On 
a sale exception was taken by the purchaser to 
the title, on the ground that succession duty was 
payable also on the succession to the original 
testator : — Held, that the duty was not so jiay- 
able. Ooojjer and Allen, In, re, 4f) L. J., Oh. 133 ; 
4 Oh. D. 802 ; 35 L. T. 890 ; 25 W. K. 301. 

Settlement — Deatb of Tlltimate Benefi- 

'Ciaries "before Tenant for Life,] — A. by his will 
:gave to trustees 10,000Z. upon trast for B., then 
the wife of C., and after her death upon trust for 
all her children who should attain twent 3 "-one. 
B. had seven children who attained that age, two 
■of whom, D. and E., died in the lifetime of their 
iather, intestate, whereby their father, C., became 
their next of kin and entitled beneticially to the 
■one seventh share of the legacy of 10,0007. ex- 
pectant upon the death of their mother. B. Their 
father, 0., never took out letters of adminis- 
tration, but himself died in the lifetime of Ins 
wife, B., and bj’’ his will his surviving children 
Became entitled to his residuary personal estate, 
upon which the sum of 4487. 10s. 4i7. was paid, 
being at the rate of 1 Z. per cent., and was paid 
in respect of the beneficial acquisition of his 
•surviving children of his residuary personal 
■estate, and which included the reversionary 
value of the two seventh parts of the legacy of 
10,0007. to which he was entitled as next of kin 
of his children D. and E., and in respect of which 
two seventh parts no legacy or succession duty 
liad been paid by C. Upon the death of B., F., 
who was one of the executors under the will of 
*0., cii tamed lettens of administration of the 
■estate and effects of D. and E., so as to enable 
him to give and receive a good discharge for 
their two seventh shares : — Held, that the 
succes.sion duty act did not apply to ^ch a case 
A.tt.-Gen.\, Cleave, 31 L. T. 8(5. 

YII. ACCOUNT STAMP DUTY. 

0ifts made witMn Twelve Months of Death of 
TJonor.] — Gifts made within twelve months of 
the donor’s death, although made without any 
reservation of interest to the donor, are liable to 
.account stamp duty under the Customs and 
Inland Bevenue Acts, 1881 and 1889. Att.-Qen 
Y. Booth, 63 L. J., Q.>. ^ ; 10 R, 175. 

• 

Incidence of Duty.] — The account stamp 

■duty imposed* by s. 38, sub-s. 2 (ti), of the 
Customs and Inland Revenue Act, 1881, and a. 11, 
jsub-s. 1, of the Customs and Inland Revenue Act, 
1889, on an immediate gift made within twelve 
jQionths before the death of the deceased, must 


be •laid by the donee, and not out of the estate 
of the cLeceaseil. Boster, In re. Thomas v. Fobfer, 
66 L. J., Ch. 220 ; [1897] 1 Ch. 484 ; 76 L. T. 
228 ; 45 W. R. 333. 

Release of Mortgage Debt-Gift of Personalty 
— Covenant to pay Mortgagee Annuity— Benefit 
reserved to Donor.] — Uunug the six months 
prior to a decree for foreclosure b^ivommg 
ab'^oliite, the son of the mortgagee puicha^sed 
j the equity of redemption from the mortgagors, 

I and b}" the same deed the mortgagee released the 
; mortgage debt in consideration of a coven atij: by 
the son to pay him an annuity ; — Heh i, first, 
that the release of the debt was a gift, and not a 
sale ; secondly, that it was *gift of personalty, 
and not of realty ; and, thirdly, that the enjoy- 
ment by the donee wuis not “ to the entire ex- 
clusion of any benefit to the donor by contract 

otherwise ” within s. 11 of the Customs and 
Inland Revenue Act, 1889 ; and that, cou'^e- 
queiitly, on the death of the mortgagee, account 
iluty was payable bj’- the son on the amouii'^ •of 
the debt released. Att,-Gen. v. Worrall, 64 
L. J., Q. B. 141 ; [1895] 1 Q. B. 99 ; 14 R. 1 ; 
71^ T, 807 ; 43 W. R. 118 ; 59 J. P. 467— C. A. 

Policy of Assurance— Gratuitous Assignment 
— Subsequent Payment of Premiums by As- 
signee.] — The gratuitous assignee of a policy of 
assurance who subsequently to the date of as- 
signment pays the premiums on the policy is not 
liable to pay account duty on the policy money's. 
Lord Advocate v. Flemniq or Robert son, 66 
L. J., P. 0. 41 ; [1897] A. 0‘. 145 ,* 76 L. T. 125 ; 
45 W. R. 674 ; 61 J. P. 692— H. L, (Sc.) 

In 1883 a father assigned two policies of as- 
surance on his life to his daughter. He had 
himself paid the premiums to the date of the 
assignment, but from that date until his death 
ill 1890 the premiums were paid by the daughter : 
— Held, that the policy moneys were not liable 
to account duty, as it was not money received 
under a policy of assurance wholly or partially 
kept up for the benefit of a donee within s. 11, 
sub -s. 1 , of the Customs and Inland Revenue 
Act, 1889. Ih, 

Voluntary Settlement — Partnership Articles 
— Annuity out of Gross Profits.] — ^Where in a 
partnership deed it is provided that on the death 
of one of the partners, the executors of such 
partner shall sell his share to the surviving 
paftner subject to an annuity payable out of the 
gross profits to the widow, such annuity is part 
of the deceased partner’s personal estate within 
1 s 38, sub-s. 2 (e'f, of the Customs fnd Inland 
I Revenue Act, 1881, and s. 11 of the Customs 
j and Inland Revenue Act, 1889, and cou^e- 
! quently account duty is payable on it. Aft.- 
! Gen, V. Wendt, 65 L.M., Q. B. 54 ; 15 R. 628 ; 

' 73 L. T. 255 j 43 W, R. 701. 

I « 

Purchase of Stocks by BCusband and Wife in 
their Joint Names in Equal Shares for Benefit of 
Survivor — Transfer ‘ ‘ voluntarily ’ ’ made. ] — 
Purchase of stocks by a husband and wife in 
theqi joint names, even where each of the 
parties contributes equally out of their separate 
moneys, under an arrangement tliat such stock 
shall, on the death of either, belong to the sur- 
vivor absolutely, is a transfer of property 
“voluntarily” made with s. 38, sub-s. 2 (7;) of 
i the Customs and Inland Revenue Act, ,1881, and 
s. 11, sub.-s. 1 of the Customs and Inland 
1 Revenue Act, 1889, and the duty imposed by 
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these sections is payable by the survivor on the 
deceased’s share. v. (U L. J., 

Q. B. 813 ; [1895] 2 Q. B. 466 : 15 R. 584 ; 73 
L. T. 190, 350 ; 44 W. R. 13 ; 69 J. P, 774. 

Settlement on "Widow’s Second Marriage — 
Trusts in Favour of Children of former Marriage 
— “ Voluntary Disposition ” or Settlement — 
‘‘Volunteer.”] — An immediate gift by a widow, 
in -a settlement on her second marriage, to 
or in trust for children of her first marriage, is 
a “ voluntary disposition ” and chargeable with 
accoiiisit duty, under s. 38, sub-s 2 (^/), of the 
Customs and Inland Revenue Act, 1881. A 
widow's children by her first marriage, in whose 
favour she settles personal property, reserving a 
life interest, by a settlement made upon her 
second marriage, are “volunteers” within the 
meaning of s. 11, sub-s. 1 (t*), of the Customs 
and Inland Revenue Act, 1891, amending s. 38,r 
sub-s. 2 (c) of the Customs and Inland Revenue 
Act, 1881, and are chargeable with duty. Xew- 
V. Searles (1 Atk. 265) and Clayton v, T)7/- 
ton iEarV), (6 M, & S. 67, n. p. 787 ; 18 R. R. 307) 
as explained in JIachie v. IlerhoTtwii (9 App. 
Gas. 303) and ile Mestre v. TVest ([1891] A. /I. 
264), followed ; 6rale v. Oalo (6 Oh. D. 144) not 
followed. Att-Gni. v. Jacol>s-Snutli^ 64 L. J , 
Q.B.605 ; [1895] 2 Q. B. 341 ; 14 R. 531 , 72 
L. T. 714 ; 43 W. R. 657 ; 59 J. P. 468— C. A. 

Voluntary Settlement — Retrospective Opera- 
tion of Statr^te.] — The Customs and Inland 
Revenue Act, 1881, by s. 38 (c), imposes stamp i 
duty upon personal property “ passing under any 
past or future voluntary settlement ” if a life 
interest is reserved to the settlor. The Customs 
and Inland Revenue Act, 1889, s. 11, enacts 
that the above section “ is hereby amended as 
foRows : the description of property marked (c) 
shall he construed as if the expression ‘ volun- 
tary settlement ’ included any trust ... in | 
favour of a volunteer . . . and whether ^ 
such deed or other instrument was made for 
valuable consideration or not as between the i 
settlor and any other person.” Upon demurrer | 
to an information for stamp duty alleged to be 
due, under s. 38 of the Customs and Inland 
Revenue Act, 1881, in respect of personal pro- 
perty to which certain persons became entitled 
in 1885, under a settlement : — Held, that the 
provisions of s. H of the act of 1889 were retro- 
spective, and that the construction provided <by 
that section must be applied to the description of 
the property sought to be taxed, and this al- 
though thcf^roperty passed toothe beneficiaries, 
and the proceedings to recover the duty were 
taken, before the second act came into force. 
Att^Oen. V. TlieohaU, 24 Q. B. U. 657 ; 62 L. T. 
768 ; 38 W. R. 527. 

T^ 5 t-nuptial Settlement — Sale to take 

place “upon Request” — Conversion.] — Freehold 
hereditaments were, by a post-nuptial settle- 
ment, vested in trustees upon trust at the request 
in writing of the settlor and his wife or the 
survivor, and after the death of the survivoj;, at 
their discretion to seR the same. The settlor 
died without having made any request, and no 
sale had in fact taken place" — Held (i.), that 
the words “ at the request in writing of the 
settlor,” &c., did not prevent immediate conver- 
sion, but that they merely gave a discretion as 
to the time and circumstances of the sale, and 
did not indicate that the sale should not take 


place ultimately ; (ii.) thfit land equitably con- 
verted must be treated as money for all, includ- 
ing fiscal, purposes ; and (lii.) that s. 38, sub-s. 2 
(<?), of 44 Viet. c. 12 applies to land equitably 
converted. Do Lrcnceifs Succession^ In ro (L. R. 
5 Ex. 102), treated as overruled Att.-Gen. v* 
Dodd, 63 L. J., Q. B. 319 ; [1S941 2 Q. R. LoO 
10 R. 177 ; 70 L. T. 6G0 ; 42 W. R. 524 ; 58 
J. P. 626. 

Property “passing under” — Instru- 
ment not taking Effect as a Will,] — By a mar- 
riage settlement in 1843 H. F. (then H. H.) 
transferred to trustees 1,056Z, three per cent, 
consolidated bank annuities, to pay the income 
to her for life, and after her death to J. F., the 
intended husband, and after the determination of 
both life estates for the benefit of the children of 
the marriage ; and failing these trusts, u[)on trust 
for such person or persons as the said H. F. 
might, notwithstanding coverture, appoint. In 
1848 H F. executed a deed appointing the trust 
func)s after her own and her husband’s death to- 
E. C. J. F., the husband died in 1879, and H. F. 
in 1888 : — Held, that under the Customs and 
Inland Revenue Act, 1881, s. 38, sub-s. (c), as- 
amended by the Customs and Inland Revenue- 
Act, 1889, s. 11, the duties mentioned in s. 38, 
sub-s. (c), were payable on the death of H. F. 
in respect of the personal property which passed, 
by virtue of the two deeds in question, to E. 0. 
Att.-Geii V. Chujman, liOL. J., Q. B. 602 ; [1891} 
2 Q. B. 626 ; 65 L. T. 119 ; 4U W. R. 79. 

The expression “passing under” in s. 38, 
sub-s. (c), was comprehensive, and might fairly 
be used m respect not only of dispositions, 
effected by the words of the instrument creating 
them, hut of those effected by the subsequent 
i execution of a power created by the instrument- 
in question. IJ)> 

Property, the right to direct the application of 
which is created by deed A., but the specific 
direction of which is effected by deed B., passes 
under (not by) deed A. Ih. 

Reservation of Life Interest— Accounts.} 

— By deed dated the 12th of July, 1883, the settlor,, 
in pursuance of a power given by arUcles of 
partnership, appointed and transferred to his 
sons his shares in the partnership business, as 
from the 1st of October, 1883, or as from the 
settlor’s death, ’vvhich should first happen, pro* 
vided that such appointments were conditional 
upon the execution by the sons before the 1st 
of October, 1883, of a deed covenanting to pay 
to the settlor, from the 1st of October, 1883, 
during his life, interest at 4 per cent, per annum 
on the value of the shares appointed as aforesaid,, 
i and to pay, out of the profits, certain annuities. 

I to other }iersons. The sons executed this last- 
I mentioned deed on the 12th of July, 1883. The; 
settlor died on the 19th of July, 1883 . — Held, 
that the transfer of the shares was a voluntary 
! settlement within the meaning of the Customs 
j and Inland Revenue Act, 1881 (44 & 45 Vict. c. 

1 12), s. 38, sub-s. 2, and that by it an interest 
for life in the property transferred was , re- 
served to the settlor^ 1 ^ tlierefore duty was 
j)ayabie under that section mi the amount of 
the shares so transferred. Crossnum v. Deg,., 
56 L. J., Q, B. 241 ; 18 Q. B. D. ^56 ; 56 L. T.. 
848 ; 35 W. R. 3U3. 

By a voluntary settlement the settlor assigned 
to trustees a sum of money, with interest, upon 
certain trusts, and subject to certain powers. 
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provisoes, agreements and declarations, and it 
was declared that the trustees should apply the 
income for the heneiit of the settlor and his 
wife, and children, or, at their discretion, for the 
benefit of one or more of such persons to the 
exclusion of the others, and after the settlor’s 
death the money was to be held subject to trusts 
in favour of his widow and children : — ETelcl, 
that, notwithstanding’ the power conferred upon 
the trustees of depriving the settlor of the 
benefit of the settled propert}’’ at their discretion, 
an interest in such property for life was re> 
served to the settlor, within the meaning of 
s. 38, sub-s. 2 (c), of the Customs ami Inland 
Revenue Act, 1881, and therefore on his death 
duty was payable. Att.-Gen. v. He if mood ^ dfj 
L. J., Q. B. 672 ; 10 Q, B. D. 326 ; 57 L. T. 271 ; 
35 W. 11 772. 

A deed of partnership made in 1877 between 
and several other persons provided that it» 
should he lawful for him by deed or will to 
dispose of his shares in the business to (amongst 
others) any of his sons of the name Ct. 
The deed also provided that no person should 
be entitled to en3oy any shares or inteiest in the 
business until the senior partners should by 
writing declare that he was duly qualified. G. 
died in 1889, and by his will, made m pursuance 
of the power contained in the deed, beiiueathetl 
to his eldest son all his share and interest in the 
goodwill and assets of the partnership. G.’s son 
obtained the shares, and executed a frash deetl of 
partnership with the surviving partners : — Held, 
that the shares passed to the son under the deed 
of 1877, which was a ‘‘voluntary settlement," 
and which “ reserved ” a life interest in them to 
G., and that therefore stamp duty was payable 
in respect of them under the provisions of s. 38 
of the Customs and Inland Revenue Act, 1881, 
and s. II of the Customs and Inland Itevenue 
Act, 1S89. AU.-GetL v. Godinff, 61 L. J., Q. B. 
429 ; [1892] 1 Q, B. 545 ; 66 L. T. 284 ; 40 
W. R. 366 ; 56 J, P. 358. 

Incidence of Duty — Appointee of Specific 
Sums and of Residue.]— Under a voluntary 
settlement, and the will of the settlor executing 
a special power of appointment thereby reserved 
in favour of the settlor’s children, trustees were 
directed after the death of the settlor (to whom 
a life interest was reserved) to raise certain 
specific sums of money out of the trust funds in 
truifc for certain of the settlor’s children, 
and, subject thereto, to hold the entire trust 
funds in trust for another of his children. The 
question was raised whether the account stamp 
duty imposed by the Customs^ auA Inland Re- 
venue Act, 1881, s. 3S, sub-s. 2 (t*), and the ad- 
ditional estate duty imposed hy the Customs 
and Inland Revenue Act, 1889, s. 6, on the death 
of the settlor, ought to be borne by the residue of 
the trust funds after providing for the specific 
sums appointed, or whether they ought to be 
borne ratably by the appointees of the specific 
sums and the appointee of the residue according 
to the amounts of their respective interests : — 
Held, that, in the absence of any direction in 
the trust instrumcSS^^ie duties ought to he 
borne by the appgintee^i the specific sums and 
the appointee of the residue ratably. Croft, In 

Deane v^ Croft, 61 U. J., Ch. 190 ; [1892] 

1 Ch. 652 : 66 L. T. 157 ; 40 W. R. 425. 

The stamp duty payable under s. 27 of the 
Customs and Inland Revenue Act, 1881 ; and 
the estate duty payable under s. 5 of the Customs 


Inland Revenue Act, 1889, are not payable 
m part out of the property specifically gtveii, hut 
must be borne entirely by the general residuary 
personal estate, unless the general residuary 
personal estate is not sufficient. Croft, In re 
([1892] 1 Ch. 652), discussed. £ounu\ In re-, 
Hart in v. Martin, 62 L. J., Ch. 69 ; [1893] 
1 Oh. 188 ; 3 R. 52 ; 67 L. T. 586 ; 41 A'. R. 
70. 

Successive Appointments under Power in. 

Voluntary Settlement.] — ^Where succe-^sive ap- 
pointments have been made under a ])OU5#r in a 
voluntary settlement, the account duty pa\ a)fio 
under the Customs and Inland Revenue Act, 
1881, s. 38, sub-s. 2 (c*), iti respect of the life 
interest reserved to the settlor, and the costs of 
an action to carry out, the trusts of the settle- 
ment must be borne by the several appointees 
ratably according to their shares. Croft, In ri\ 
Deane v, Croft ([1892] 1 Ch. 652), fulioweiU 
81\an', In re, Tuekett v. Shaw, 64 L. J., Ch. 283 ; 
1895] 1 Ch. 343 ; 13 R. 185 ; 71 L, T. S7?5* 43 
V. R. 315. 

• YIH. ESTATE DUTY. 

“ Succession ” — Several Successions to Corpus, 
exceeding £10,000 — Individual Interests of Suc- 
cessors valued under £10,000.] — Under a mar- 
riage settlement, perbonal property, valued at 
the death of the settlor at 20,t)75Z., was settled 
(inter alia) upon the wife for life, and upon her 
children absolutely on their attaining twenty- 
one years of age or on their marriage. Upon 
the death of the settlor the wife succeeded 
to the life interest in the said property. The- 
value of her interest, taken on the basis of an 
annuity, was admittedly estimated at less than 
10.000/., and tliere being nine children entitled 
in remainder their several interests in the 
said corpus of 20,075/. clearly lu no case ex- 
ceeded 10,000/. The trustees having duly pre- 
sented one account for the several succession, 
duties, all chargeabie at the same rate of one per 
cent., the comptroller of legacy and succession 
duties claimed further “ estate duty,” leviable- 
under s. 6 of the Oustoms and Inland Revenue- 
Act, 1889, upon the value of any succession 
exceeding 10,000/. The trustees declined to 
pay, on the ground that none of the beneficiaries, 
individually succeeded to personal property ex- 
oecdiiig 10,000/. in value. Upon an informa- 
tion : — Held, that estate duty was payable on 
the gi'ound that the term “succes^n” in s. 6 
of the Customs%nd Inland Reveifue Act, 1889,. 
applied to the subject-matter of the succession,, 
and not to the individual interests of the several 
successors, and consequently that the corpus of 
the estate being vaiued in excess of 10,000/., 
estate duty must be paid as upon a succession 
the value of which exceeded thift amount. 
Att,-Geii. V, Alerdare (^Lord^, 61 L. J., Q. B. 
615 ; [1892] 2 Q. B. 684 ; 67 L. T. 588 ; 56 J. P. 
806. 

Request to Executors of Deceased, legatee as. 
Part of legatee’s Personal Estate.]— A gift by 
wall to a person, and in case he should die in the-^ 
testator’s lifetime to his executors, with a 
direction “that the same shaR go and be paid 
as part of his personal estate as if he had sur- 
vived the testator,” is not liable to probate and 
estate duties as upon a devolution from such 
person if he predeceased the testator. Lord 
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Adw-ate v. Bogie ([1S94] A. C. 83) foUoweaf 
I^ern/a Executors v. liey. (L. E. i Ex. 27) dis- 
iinguished. Att.-Oen v. Loyd^ (U L. J., Q. B. 
.365 ; [1895] 1 Q. B. 496 ; 15 ll. 227. 

Property situate out of the ITuited Kingdom — 
IForeigu Mortgages.] — A testatrix domiciled iu 
Ii’eland died possesbed of mortgages on free- 
hold property in the colony of Victoria and in 
.Switzerland : — Held, that the mortgages were 
personal or movable property which would have 
been liable to legacy duty prior to the passing 
of the**¥'inance Act, 1894, and that, therefore, 
they were liable to estate duty under that 
.statute. Lawson v. Inland Lxvejiue Commis- 
.,9hnim','[189B] 2 Ir. 418. 

Effect of Coutiugent Settlement.] — The settle- 
Tnent of part of an estate coupled with a contingent 
.settlement of the residue is for the purpose of the 
Finance Act, 1894, a settlement of the whole 
ostate. If, in addition to a life interest to a wife, 
a contingent life interest is given to another 
person, the exception contained in s. 5 of the act 
does not apply, and settlement estate duty is 
therefore le\ table. Atf -Gen. v. Fairley, 66^ 
L. J., Q, B. 454 : [1897] 1 Q. B. G98 ; 70 L. T. 
526 ; 45 W. R. 589. 

Property deemed to Pass ou Death— Settled 
Property — Surrender of Life Interest to Re- 
mamderman.] — Estate duty is not payable under 
the Finance Act, 1894, upon the death of the 
tenant for life of settled property, where the 
tenant for life has, more than twelve months 
before the death, surrendereil his life interest in 
the property to the reniaindennan so as to merge 
the life estate m ihe estate in remainder. Att.- 
Gen. V. Beech, 67 L. J., Q. B. 585; [1898] 2 
B. 147 ; 78 L. T. 584 ; 46 IV. R. 435 ; 62 
J. P. 371— C. A. 

Husband and Wife entitled to Property — In- 
terest of Survivor — Right to Capital aud Income 
— “ Income.*’] — Where under a disposition which 
has taken effect before the commencement of 
the Finance Act, 1894, a husband or wife is 
entitled to the income of property settled by the 
.other, and on his or her death the survivor bo- 
oomes entitled to the capital as well as the 
income of such settled property, estate duty is 
payable in respect of the property passing on 
the death, and the case does not come withii? 
the exception in s. 21. siib-s. 5, of the Finance 
Act, 1894. rThe sub-section only applies to a 
^ase where survivoi become# entitled to the 
income as distinguished from the capital of the 
^settled property. Att.-Geii v.StmHf/e, 67 L. J., 
Q. B, 629 ; [189S] 2 Q. B. 39 , 78 L. T, 516— 
O. A. Reversing 61 J. P. 728. 

Exemptidh — “Personal Property settled by 
Will or Disposition” — ^Appointment hy Will — 
Probate Duty Paid.] — Under a marriage settle- 
ment executed in 1871 a trust fund was created 
in which the wife and husband were respectively 
^ven a life interest, and the reversion was givt^n 
to the wife, subject to a ] ower of appointment 
by her by deed or will. The wife died in 18S3, 
and by her will exercised her power of appoint- 
ment in favour 'of certain beneficiaries, subject 
to the husband’s life interest as her suiwivor. 
The wife’s reversionary interest in the trust fund 
was valued for probate at about two-fcbirds of 
the whole amount, and duty was duly paid upon 


-Estate t>uty. 

that amount. Upon the death of the husband 
in 1894, after the Finance Act, 1894, had come 
into operation, estate duty was claimed upon 
the whole remaining principal of the trust 
fund passing on the husband’s death to the 
beneficiaries under the power of appointment : — 
Held, that, by the combined operation of the 
marriage settlement and of the will, the trust 
fund must he taken as “ personal pi\)perty 
settled by a will or disposition made by a person 
dying before the commencement of” the act, 
within the meaning of s. 21, sub-s. 1, of the 
Finance Act, 1894, on two-thirds of which probate 
duty had been paid, and which to that extent 
must therefore be deemed exempt from estate 
duty, Att.-Geii. v, Doilhiytoii, 66 L. J., Q. B. 
684; [1897] 2 Q. B. 373; 77 L. T. 299; 45 
W. R. 657 ; 61 J. P. 644— C. A. 

^ Settled Property— Husband’s Dehtli in 

Wife’s lifetime —Cesser of Contingent Interest.] 
— Where a husband’s life interest in a fund 
settleclr on his wife, but contingent upon his 
surviving her, is determined by his death in her 
lifetime, the exemption in s. 5, sub-s, 3, of tlie 
Finance Act, 1894, applies, and no estate duty 
is payable. Alt. -Gen. v. 66 L. J., Q. B. 

522 ; [1897] 2 Q. B. 102 ; 76 L. T. 654 ; 45 W. B. 
663. 

Deductions from Principal Value of Estate ] — 

A father aud son who were respectively e(iQit- 
able life tenant and equitable tenant in tail in 
remainder o£ certain settled property, with a 
^oint power of appointment of the whole equit- 
able interest, in the exercise of the joint power 
and by virtue of their estates and interests 
executed a mortgage of the equitable interest in 
the property m fte to secure certain sums of 
money advanced to the father and the son, 
which they jointly and severally covenanted to 
repay with interest. The substance of the trans- 
action was that the father mortgaged his life 
interest, and the son mortgaged Ins reversion in 
the settled property to secure repayment of the 
mortgage debt, the life estate of the father 
being kept alive for that purpose. Subset picutly 
an annuity on the father’s life interest was 
granted to the son. On the deatli of the father : 
— Held, that the son was not entitled to deduct 
from the principal value of the property charge- 
able uith estate duty the amount of the mort- 
gage debt or any part thereol, and, affirmgig 
the judgment of the divisional court, that no 
deduction ought to be made for the capitalised 
value of the annuity, Cineley (^Earl), In re, 
67 L. J., 0* B. 256 ; [1898] 1 Q. B. 365 ; 
77 L. T. 668 j 46 W. R. 222 ; 62 J. P. 147— 
0. A. 

Incidence of— Appointment of Bart of Settled 
Fund— Payable in Priority.] — It is the intention 
of the Finance Act, 1894, that the estate duty 
shall fall upon the beneficiary or the benefi- 
ciaries (as the case may be) according to his or 
their respective interests. By a settlement made 
on the marriage of A. and B., personal property 
was assigned to trust trust to convert, 
and invest the proceeds in the^urchase of real 
estate ; and it was thereby agreed that all the 
real estate which should be so purchased should 
be conveyed to the trustees to the use of A. for 
life, with remainder (in the events which hap- 
pened) upon such trusts as B. should by will 
or codicil appoint. B., by codicil, directed her 
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trustees out of the moneys to arise from the sale 
(directed by her will) oi the real estate, subject 
to her power of appointment, in the first place 
to pay to her daughter D. 35, r 0U7.. and to stand 
possessed of the residue of the said moneys as 
therein mentioned. A. died in December, 1S94 : 
— Held, that D., to whom the 35,0(K)7 then passed 
“ for a beneficial interest in possession,” must 
bear the proper ratable part of the estate duty 
payable in respect of the appointed property. 
Orford, In re, OirfiDrUflit v. Del JJdlzo, fio L. J , 
'Ch. 253 ; [1S961 1 Ch. 257; 73 L. T. fiSl ; 44 
W. R. 3S3. 

Money covenanted to be paid to Trustees 

■of Child’s Marriage Settlement — Debt — Appor- 
tionment of Duty,] — ^A Slim of money which 
a testator has covenanted to pa}" to the trustees 
of his son's marriage .Ncttlemeiit not being a debt 
which can be deducted under s. 7, sub-s. 1, of tl»a 
Dinance Act, 18\)4, from the testator’s estate 
before estimating its amount for the purposes of 
-estate duty as bet.\ejn the executors a#id the 
trustees of the settlement, the estate duty, in 
respect of such sum, must be borne by the 
residue of the to-tator'a estate. Gray, In -re, 
Gray v. Gray, (J5 L. J., Oh. 462; [1S06] 

1 Ch. 620 ; 74 L T. 275 : 44 W. R. 406 ; 60 J. P. 
314 

Trust Fund subject to Appointment 

Tinder Voluntary Settlement — Reverter of Un- 
appointed Part to Settlor.] — A trust fund 
-comprised in a voluntary settlement which was 
subject to a revocation by the settlor passed on 
his death. A jiart thereof had reverted to him 
in default of appomtnieut, ami parsed by his 
will. His executor, who was aRo trustee of 
the settlement, paid estate duty ou the whole 
fuml, and claimed to charge the same ratably 
■on the ajipoiiiteil and unappoiiitcd jiarts of the 
fund : — Held, tliut he was entitled to do so, ou 
the ground that the fund had not passed to 
him as executor, but wms vested in him as trus- 
tee ; also that the ap}iointed part w^as not an 
incumbrance created on the entire trust fund 
by the settlor, but was an alicpiot part thereof, 
.and must therefore }iay a ratable part of the 
estate duty. Jleyrirlt, In ip, 3Ieyriek y. Har- 
yreaien, 66 L. J., Ch. 33 ; [1897] 1 Ch. 99; 75 
L. T. 621 ; 45 W. R. 1^0. 

• Specifically Bei^ueatlied Leaseholds — Ap- 
portionment of Duty — Liability of Residuary 
Estate.] — Specifically bequeathed leaseholds 
■come under the description of property which 
passes “ to the executors as suciS ” within the 
meaning of the Finance Act, 1894. Estate duty 
in respect thereof must thei'efore be borne by the 
residuary personal estate, and not by the per- 
son entitled to the leaseholds under the specific 
bequast. Calverhnv,sc, In rr, Cooh v. Cnlter- 
house, 65 L. J., Ch. 484 ; [1896] 2 Ch. 251 ; 74 
L. T. 347 ; 45 W. R. 10. 

Settlement Estate Duty— Settled Legacy 

- — Settled Share of Residue — General Residue.] — 
The estate tluty settlement estate duty 

imposed by the^Finance Act. 1894, in respect of 
pecuniary legacies settled by the trusts of the 
wfiR of a tefgiator, ought to be borue by the general 
residuary estate. Webber, In re, Grlbble v. 
Webber, 65 L. J., Ch. 544 ; [1896] 1 Ch. 914; 
74 L. T. 244 ; 44 W. R. 489. 

The estate duty on the whole residue and the 
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*sett lenient estate duty in resfject of settled 
shares of residue ought Ho be bornft by the 
general residuary e&tate. Ib. 

rX. BODIES CORPORATE AXD 
DNINCORPORATE. 

Exemption — Lands allotted under Act in Lieu 
of Common Eights — Income applied “in any 
Manner expressly prescribed by Act ” — “ Charit- 
able Purpose.”] — In 1763 an act of })aii lament 
was puh.sed by which certain parth of C tiouimun 
were allotted to the corporation of YorkTii tiust 
for the fieeaicii inhabitants of B. Ward in lieu of 
their rights of common. In 1632 by agreement 
with the loid of the manor, a })arf of the ad- 
joining common of H., afterwaids calieil the 
“ Intack,” was conveyed to the Mayor of York 
in satisfaction of the common lights. The aliot- 
merits on C. CVimmou and the Intaok ha<l ever 
since been eiijoyeil by the freemen inhabitants 
of B. Ward, and after payment of the ei^i^eiises 
of management, the profits of both were a})[jlied 
for the benefit of [loor freemen, ami Litely fur 
the benefit of their ividows . — Held, that the 
profits of the allotments made under the act of 
1763 were exempt from duty under sub-s. 2, 
of s. 11, of the Inland Revenue Act. 18S5 ; but 
that the profits of tlie Intack were not exempt 
under the section, nor under sub-s. 3. as being 
appropriateil and applied “ for any charitable 
purpose.” lantham Ward IStrayi^-, In re, Inland 
B,n'iivte Giiininis.siiriers v. Seofl, 61 L. J, Q. R, 
432 ; [1892] 2 (R P>. 152 ; 67 L. T. 173 ; 40 W, R. 
632 ; 56 J. R. 580, 632—0 A, 

— — “Property appropriated for Promotion 
of Science.”] — By s. 11 of the Customs and Inland 
Revenue Act, 188.5, a duty is imposed upon the 
animal value, income or profits of property be- 
longing to any body corporate or un incorporate, 
subject to an exemption by sub-s. 3 in favour of 
‘‘ property ivhich, or tlie income or profits where- 
of, shall be legally appropriated and aj)plied for 
any purpose connected with any religious per- 
suasion, or for any charitable purpose, or for the 
promotion of education, literature, science, or the 
tine arts.” In this exemption “science'’ is not 
confined to pure or speculative science, or science 
generally, but includes various branches of 
science Held, that the property of the institu- 
tion of civil engineers was entitled to the 
•exemption, because it was in fact legally cuppro- 
priated and applied substantially for the promo- 
tion of mechanical or engineerings science, and 
not for the prdJuotion'CTf the prof^sional Interest 
or advantage of the members. Inland Ilevenne 
Ciinimisiaonrrs v. lorrmf, 60 L. J., Q. B. 281 ; 15 
App. Gas. 334 ; 63 L. T. 36 ; 39 W. R. 33 ; 54 
J. F. 772— H. L. (E) 

Associations established Trade or 

Business — Liability to render an Account.] — A 
body corporate or unmeorporate “ established 
for any trade or business ” w"ithin the meaning 
of the Customs and Inland Revenue Act, 188.5, 
s, 11, sub-s, 5, is not bound to deliver any 
account of its property under s. 15. Incorporated 
Couiirll of Law litportinq, In re, 58 L. J., Q. B. 
90 ; 22 Q, B, D 279 ; 60 L. T. 505 ; 37 W. R. 
382 ; 63 J, P. 119. 

In 1870 the Council of “The Law Reports” 
were incorporated under the provisions of the 
Companies Act, T 867, obtaining a licence under 
s. 23 to be registered as a limited company with- 
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out the arUlition of the word “ limited.” The 
association was established for the objects of 
preparing and publishing, under gratuitous pro- 
fessional control, reports oil ]iidicial decisions ; 
of issuing digests and other publications relating 
to legal subjects, including the statutes ; of 
continuing the senes of reports then called The 
Law Eeyiorts ” ; of acquiring the copyright of 
any other reports, and of doing any other things 
incidental or conducive to those objects. In 
carrying them out the association employed 
editors, retiorters, printers, and publishers, and 
prepare«*^ printed, and published reports and 
other legal publications, and supplied them to 
subscribers and others for payment. By the 
memorandum of association all the property and 
income of the association were applicable solely 
to the promotion of the above objects, and no 
part thereof could be paid as dividend, bonus, or 
otherwise, to any member : — Held, that the 
association was established for a trade or 
business within the meaning of snb-s o, of s. 11, 
of the Tjustoms and Inland llevcniie Act, 1885, 
and was therefore entitled to exemption from the 
duty imposed by that section. Jh, 

Property of Club — Entrance Pees and 

Subscriptions — “Funds voluntarily contri- 
buted.”] — Exemption was claimed by a members’ 
club, the property of which was vested in trustees, 
and which had been established less than thirty 
years, from the duty imposed on the annual 
value, income, or profits of bodies corporate and 
unincorporate by s. 11 of the Customs and Inland 
Eevemie Act, 1885, on the ground that the pro- 
perty of the club was “ property acquired by or 
witti funds voluntarily contributed” within 
thirty years preceding, within the meaning of 
the sixth exemption in that section. By the rules 
of the club every member on admission paid an 
entrance fee and the annual subscription for the 
current year, and until payment, was not ad- 
mitted to any of the benefits or privileges of the 
club, and payment Was considered as a declara- 
tion of submission to the rules ; an annual 
subscription was payable on January 1st in each 
year, and if it was not paid on or before Maz’ch 1st, 
the member’s name was erased from the li^t of 
members, and a member intending to withdraw 
from the club had to give notice on or before 
January 1st, or otherwise was liable to pay his 
subscription for the current year : — Held, that, 
as the entrance fees and subscriiitions were paid 
by members m consideration of the right to 
enjoy the hejj,efits and privileges of the club, 
they were not » funds vchintarii;y«^ contributed ” 
to the club, and therefore duty was payable on 
property acquired with money so paid. AVm 
Universitif Ohib^ In re, 56 L. J., Q. B. 462 ; 18 
Q, B. D, 720 ; 56 L. T. 909 ; 85 W. E. 774. 

Fund® “ Legally appropriated and 

appEed for any Charitable Purpose” — ^Fuuds 
“ voluutarEy contributed within Thirty Years “ 
— “Property acquired withiu Thirty Years 
where Legacy Duty paid.”] — By s. 11 of the 
Customs and Inland Bevenue Act, 1885, a duty 
of 5 per cent, is imposed upon the annual 
value, mcome, or profits of all property real 
and personal belonging to or vested in any 
body corporate or unincorporate during the 
year of assessment after deducting the costs and 
expenses of the management of such property, 
subject to the exemption from duty in snb-ss. 3, 
6, and 7^ respectively contained, in respect of 


“ property or the income or 'profits of property 
legally appropriated and applied for any chari- 
table purpose” (sub-s. 3), “property acquired 
by or with funds voluntarily contributed to any 
body corporate or unincorporate within a period 
of thirty years immediately preceding” (sub-s. 6), 
and “ property acquired by any body corporate 
or unincorporate within the like period where 
legacy nr succession duty has been paid upon 
the acquisition thereof” (snb-s. 7) The Linen 
and 'Woollen Drapers’ Institution was founded 
111 1832, with the object of making provision for 
decayed nicmliors of the said trades, their widows- 
and children. Eiiles for the government of the 
institution were framed, by which any person of 
three years’ standing in any of the said trades,, 
residing within twelve miles of the General Post 
Office, may, on payment of the life or annual 
subscription, be elected a member. Medical 
aifvice and medicine are also provided free of 
cliarge to members or their families ; all relief 
being confined to members, and no member 
being (futitled as of right to assistance, the 
board of directors having absolute discretion in 
every ease to grant or refuse the same, and in ne 
^case can a member receive assistance unless in 
necessitous circumstances. The property of the 
institution consists of the accumulated subscrip- 
tions of meiiibei*s, and of sums contributed as 
ilonations by benevolent persons other than 
members ; but no precise or accurate calcula- 
tion had been made, showing how much of such 
invested funds was derived from members’ sub- 
scriptions, and how much from voluntary con- 
tributions within the thirty years immediately 
preceding: — Held, first, that the institution was 
not a charitable institution, but was in the 
nature of a mutual benefit society, and therefore 
that the portion of the fumls derived from such 
subscriptions was not exempt from duty under 
sub-s. 3 ; and, secondly, that the other portions 
of the funds, derived from voluntary contribu- 
tions within the specified period of thirty years,, 
and from property acquired within the same 
period on which legacy duty had been paid 
were, if the amounts could be ascertained, 
exempt from duty under sub-ss. 6 and 7. Lmen 
and Woullen DrajJeris^ Institution^ In 58* 
L. T. 949, 

B. CUSTOMS AND EXCISE. 

r t) 

I. In Pakticulab Cases. 

1. jrijJj?r/7ise?'S‘, 281. 

2 . 

3. Carriages and Carts^282. 

4. Dogs^288. 

5. Game, 284. 

6. Gun Licence, 285. 

7. Mala Servants, 285. 

8. Medicines, 286. 

9. Paper, 286. 

10. Pawnlrohers, 28 7. 

11. Gold and Silver PUdeJ2 81, 

12. Refreshment I[oiit^,288. 

13. Sj)irits,289. 

14. Wnies, 290. 

II. Permits, 291. 

III. Pknaltibs, 292. 
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IV. Smuggling-. , 

1. Acts of] " 2 ^ 0 . 

2. Forfeiture^ 297. 

3. Contracts for Smuggled Goods^2^J%, 

4. Proceedings^ 299. 

Y. Condemnation op Goods, 301. 

YI. Officers of Customs and Excise, 301. 


I. 117 PABTICULAE OASES. 

1. Appraisers. 

To an action for work done by an appraiser, 
a defence following the words of 46 Geo. 3, c. 43. 
VIZ. that the work consisted of an appraisement 
of personal property which was done by the 
plaintiff, in expectation of a reward to be paid 
by the defendant, without being duly licensed — 
is good. Palli V. Porrc\ 12 Q. B. 666 ; 17 L. C, 
Q. B. 299 ; 12 Jur. 797. 

2. Beer. • 

Not Brewed for Sale — Exemption.] — By the 
Inland Beveune Act, 1880, s. 33, sub-s. 3, if thei 
annual value of a house occupied by a brewer 
other than a brewer for sale does not exceed 10/., 
the beer brewed by him shall not he charged with 
•duty. The respondent brewed beer (not for salel 
in a house occupied by him of an annual value 
not exceeding lOZ., and he occupied, as a resi> 
dence, another house, which was of greater 
annual value than lOZ. * — Held, that the ex- 
emption from duty did not apply to tlie beer 
■so brewed. Tippett v. Hart^ 52 L. J., M. C. 41 ; 
10 Q. B, D. 483 : 48 L. T. 319 ; 31 W. E. 682 ; 
47 J. P. 199. 

■What is Botanic Beer.] — M. sold a liquor in 
bottles called Summer’s Botanic Beer, without, 
having a retail licence to sell beer. The lupior 
was made of sugar, herbs, and water, without 
hops, and had about 6 per cent, of spirit, while 
ginger beer and table beer had about the same 
percentage of spirit. The ]ustices dismissed the 
information, holding that it was not beer within 
the meaning of 4 &: 5 Will. 4, c. 86, and other 
acts : — Held, that the justices were right. Zeali 
V. Minns, 47 J. P. 198. 

The appellant sold a liquor called “ botanic 
beer,” without having a retail licence for the sale 
beer. It contained sugar, herbs, and water,* 
but no hops or malt, and had 6 per cent, of 
proof spirit : — Held, that such a liquor was 

beer ” within the meaning of s. 4 of 48 & 49 
Yict. c. 61, and that the appellant was rightly 
•convicted. Howortli v. MUins, 56 L. T. 316; 51 
•J, P. 7. 

Dilution by Publican — Mixing different 
Strengths,] — By s. 8, sub-s. 2, of the Customs 
and Inland Revenue Act, 1885, “ a dealer in 
•or retailer of beer shall not adulterate or dilute 
beer, or add anything thereto, except finings 
for the purpose of clarification.” The ap- 
peEant, a publican, had in his cellar a cask of 
Ibeer supphed by of brewers, and also a 

'quantity of si]|all bee? of much less strength. 
He di’ew off a certain quantity from the cask of 
■stronger l^er, and filled it up with smaE beer, 
adding some finings for clarification ; the result, 
as tested by the quantity of proof spirit in the 
two kinds of beer, was that the mixture was 
.about 15 per cent, weaker than the beer which 


was ill the cask as it came from the brewers. 
No Avater or any other matter or thing (except 
the finings) was added to the beer. 6u appeal 
against a conviction for ‘‘ diluting beer under 
tile aboA^e section : — Hold, that the mixing of 
the two kinds of beer amounted to a dilution of 
the stronger beer, and that the appellant Avas 
properly convicted. Crofts v. Taglor. 56 L, J., 
M. 0. 137 ; 19 Q B. D.‘ .524 ; ,57‘L. T. 310 ; 36 
W. R. 47; 16 Cox, C. 0. 294; 51 J. P. 532, 
7S9. 

Grant of Xieenees by Justices to ^ell In- 
toxicating liquors.] — See Intoxicating 
Liquor. 

3, Carriages" AND Carts. 

Hackney Carriage — Plying for Hire — Omni- 
bus.] — Sect. 4, sub-s. 1, of the Customs and 
Inland Revenue Act, 1888, imposes a duty upon 
every hackney carriage as thereinafter ilefined, 
and by sub-s. 3 a “ hackney carriage ” means 

any carriage standing or plying for hti^i ” : — 
Held, that an ordinary omnibus, running along 
a fixed route is a “ haclaiey carriage ” Avithm the 
meaning of the act. Hichman v. Perch, 59 L. J., 
M. C. 22 ; 24 Q. B. H. 172 ; 62 L. T. 113 ; 54 
J. P. 406. 

Use in Course of Trade.] — The proprietors of 
a travelling equestrian circus gave a dailj" parade 
through the toAvns which they visited. On the day 
laid in the information, there was the usual parade 
in Bishop Auckland, and amongst other carriages 
in the procession there were three draAvnhy horses; 
one conveyed the band consisting of eight per- 
formers ; two others conveyed four persons each, 
and the }iersons in one of these were dressed in 
gaudy attire and earned fiag.s. These three car- 
nages were used also for carrying portions of 
the luggage and property of the circus from 
place to i)iace, and at the time before mentioned 
there Avere clothes belonging to the circus in the 
back locker of the band carriage, and also the 
music ami musical instruments of the circus, 
and also m the other carnages there u^ere some 
loose deal boxes and brackets : — Held, that these 
three carriages Avere not within the exemption 
specified in 82 &: 33 Yict. c. 14, s. 19, suh-s. 6, as 
carriages “ used solely for the conveyance of 
any goods or burden in the course of trade or 
husbandry,” and that they required to be 
licensed. Speak v. Powell, 43 L. J., M. C. 19 ; 
L. R. 9 Ex. 25 ; 29 L. T. 434. 

Letting foi^ Hire— iesB than* a Year,] — By 
32 & 83 Yict. c. 14, s. 27, a penalty of 20Z. is 
impo-seci upon a person keeping a carriage AAuth- 
out a licence ; and by 38 & 39 Yict. c. 23, s. 11, 
every person who i*hall let any carnage for hire 
for any period less than one year shall for the 
purposes of the 32 & 33 Yict. c. 14, fee deemed to 
be the person keeping such carriage. A coach- 
builder by an agreement in writing let to R. two 
clarence cabs on hire at 305. per Aveek, payable 
weekly, tlie cabs to be his property if he regu- 
J^riy paid the 305. for seventy-five weeks con- 
secutively, and an additional hi, at the expiration 
of that period ; hut it was stipulated that, if he 
should omit to make any of the weekly pay- 
ments as agreed, the owner might resume posses- 
sion of the cabs ; — Held, that under the agree- 
ment there Avas no letting of the cabs for a 
period less than one year, so as to make him the 
“ person keeping ” them within the meaning of 
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the act. Barler v. Calloio^ 2 C. P. D. 55S ; 37 i 
L. T. 130; 

Carriage lent by Coaclibuilder during Repair 
to Customer’s Carriage.] — Where the owner of a 
carriage, which has accidentall}^ become disabled 
during the year for which an excise licence has 
been duly taken out is accommodated by his 
coachbuilder, during the repair of such carnage, 
with the use of another carnage without any 
payment, the coachbuilder is not required to take 
out a licence in respect of such carriage so lent. 
DavfAj^. TJumi^pnon^ 54 L. T. 495 ; 34W. R. 411 ; 
50 J. F. 200. 

Taxed Cart— Meaning of.] — A local act pro- 
vided that there should be charged as toll at a 
turnpike-gate *'for every horse or other beast 
drawing any taxed cart,” 3r/. : — Held, that a | 
cart which bad been taxed in the previous year, 
under 16 & 17 Viet. c. 90, Sch. H, was a taxed 
cart within the meaning of the local act, Pimly 
Y. SmtVi, 1 Ki. & El. 511 ; 28 L. J., M. C. 150 ; 

5 Jur, (N.S.) 912 ; 7 W. R. 30(3. 

The words “ taxed cart ” mean such a cart as 
comes within that designation under 43 G-eo 3.c^ 
c. 161, and do not apply to any cart simply 
because it is a cart in respect of which a tax is 
paid Willia'nift v. Leai\ 41 L. J,, M. 0. 76 ; 
L. B. 7 Q. B. 285 : 25 L. T. 906. 

Cart without Owner’s Name on it.] — An 


it was granted, and did 'nst relate back to the 
earliest moment of that day so as to justify the 
violation of the act before the licence existed. 
Campltell v. 8t)'<cngewaiffi.^ 47 L. J,, M. G. 6 ; 3 
C. P. H. 105; 37 L.’T. G72. 

Exemption — Sheep-Dog — Burden of Proof.] — 

N., a farmer, obtained a certificate of exemption 
for a sheep-dog, and was summoned for not 
having a licence. At the hearing the revenue 
officer proved that he had seen a trial of the dng 
as a sheep and cattle dog, and that the dog did 
not obey its master’s orders like a cattle dog ; — 
Held, that as the certificate of exemption was 
some evidence of a right to exemption, the 
justices were right in dismissing the information,, 
for the prosecutor had failed to prove that the 
dog was not a cattle dog. James v. Nicholas.^ 60 
J. P. 292. 
r. 

Refusal of Certificate of Exemption by Com- 
missioners — Justices’ Jurisdiction.] — Upon hear- 
ing aiv information against the owner of a dog 
“ for keeping a dog without a licence,” the justices 
have no jurisdiction to review the decision of the 
commissioners of inland revenue in refusing the 
owner a certificate of exemption from such a. 
licence ; and in face of the fact of the absence of 
such a licence and of such a certificate of exemp- 
tion they are bound to convict for the offience 
charged. PhtlUjis v. Pians^ 65 L. J., M. 0. 101 ; 
[1896] 1 Q. B. 305 ; 74 L. T. 314 , 44 W. B. 


information was laid against the respondent for 
using a cart on the highway without having his 
name painted thereon, as required by 5 & 6 
Will. 4, c. 60, s. 76. The cart was a light spring 
cart with two wheels, used by the respondent in 
his business as an agricultural implement maker, 
in which he frequently carried agricultural im- 
plements to market, and drove his family about 
from place to place, and for which he paid duty 
under 32 & 33 Vict. c. 14, s. 18. The magistrates 
dismissed the information : — Held, that the “ cart 
or carriage” contemplated by s. 76 of 5 & 6 ' 
Will. 4, c. 60, was “ ejusdem generis ” with a 
waggon, and that this was not such a cart, 
and that the magistrates were therefore right. 
Panby v. Unuter, 49 L. J., M. C. 15 ; 6 Q. B. D. 
20 ; 41 L T. 622 ; 28 W. B. 228 ; 44 J. P. 283. 

B.’s bailiffi used a cart for husbandry, but B.’s 
name was not painted thereon, though intended 
to be so : — Held, that B. should have been con- 
victed of keeping a carriage without a licences 
even though there was no intention to defraud. 
WMtww \^Prown^ 56 J. P. 374. 

€ -avr C 

4. Dogs. 

Licence taken out on Same Day as Informa- 
tion.] — On the 21st of October, S. kept a dog 
without having in force a licence granted under 
30 Vict. c.e6. He thereby became liable to a 
penalty under' s. 8 . His default was discovered 
by the excise, and he took out a licence at a 
later hour on the same day. Sect. 6 enacts that 
every licence shall commence on the day on 
which the same shall be granted. An inforn^- 
tion against him laid before a magistrate, charged 
his o:fience to have been committed on the 21st 
of October. At the hearing, he produced the 
licence granted on the 21st of October, and the 
charge was dismissed : — Held, that the dismissal 
was wrong, because an offence had been com- 
mitted on the 21st of October, and the subse- 
quent licence operated only from the time when 


429 ; 18 Cox, C. C. 300 ; 60 J. P. 120. 

The justices, under such circumstances, cannot 
di'jmiss the charge, “as of so trifling a nature 
that it is inexpedient to inflict any punishment ” 
in the exercise of the discretionary power given 
to them by s. 16 of the Summary Jurisdiction 
Act, 1879, though they might exercise such a dis- 
cretion on condition of the licence being there 
and there paid for by the owner so charged. 

n. 

Previous Conviction— Reduction of Pine.] — 

Where, at tlie hearing of a summons for keeping 
a dog without a licence it is proved that the- 
defendant has been convicted on a former occa- 
sion of a similar ofirence, but such previous con- 
viction is not stated in the information, the case 
cannot be treated as the case of a first offence 
within the meaning of s. 4 of the Summary 
Jurisdiction Act, 1879 (42 & 43 Vict. c. 49), and 
therefore the magistrate has no power under t^s»at 
: section to reduce the amount of the fine imposed 
for the ofience by 30 & 31 Vict. c. 5, s. 8, and the 
only power to reduce such fine is that given by 
7 & 8 Geo. 4, et, 53, s. 78, under which statute it 
cannot be reduced to less than one-fourth of the 
amount. M%TTay v. Tliomggson, 68 L. J., M. 0* 
41 ; 22 Q. B. D. 142 ; 60 L. T. 151 ; 37 W. B. 
221 ; 16 Cox, 0. 0. 664 ; 63 J. P. 70. 

6. Game. 

Disqualification.] —The holder of a licence te 
sell beer under 26 & 27 Vict. c. 33, s. 1, is dis- 
qualified from holding a licence to deal in game- 
under 1 & 2 Will. 4,^ 1^2, being a person 
‘ ‘ licensed to sell beer^y retail ” within the 
meaning of s. 18 of the last-mentioned act^ 
Shoolbred v. St. Pancras J7., 69 1^. J., M. C. 
63 ; 24 Q. B, D. 346 ; 62 L. T. 287 ; 38 W. R. 
399 ; 54 J. P. 231. 

Dealer’s Licence— Foreign Game.]— A person 
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who did not hold aij excise licence under 23 & 
24 Yict. c. 90, s. 14, exposed for sale in his shop 
and sold a hare and hlack game killed abroad 
and imported into this country for sale : — Held, 
that the hare and black game having been killed | 
abroad, it was not necessary to hold the excise ' 
licence. Pudney v. Ecclea, 62 L. J., M. C. 27 ; 
[1893] 1 Q. B. 52 ; 5 R. 52 ; 67 L. T.713 ; 41 
W. R. 125 ; 17 Cox, C. C. 591 ; 67 J. P. 38. 

Breeding Pheasants.] — M., a pheasant- 

breeder for many years, set pheasants’ eggs under 
barn-door hens m coops, cutting one wing of each 
bird to prevent escape and facilitate identifica- 
tion. He sold two cock pheasants on 5th 
Peb unary for \l. to one o£ the public : — Held, 
that he was subject to the penalty under the 
23 & 24 Yict. c. 90, and 24 & 25 Viet. c. 91, s. 17, 
for dealing in game without a licence. Harnett 
V. 48 J. P. 455. n 

licensed Dealer — Close Time— Foreign Game.] | 

— A i>erson licensed to deal in game by virtue of ^ 
the Game Act, 1831 (1 & 2 Will. 4, c. 32), was i 
convicted under s. 4 of knowingly having in his 
shop game during the close season, as defined in 
s. 3. It appeared that game was exposed for 
sale in his shop during the close season, but that 
it had been killed abroad : — Held, that the act 
did not ap}jly to birds killed abroad, and that 
the conviction wns wrong. Guyer v. 58 

L. J., M. 0. 81 ; 23 Q. B. D. 100 ; 60 L. T. 
824 ; 37 W. K. 586 ; 16 Cox, C. G. 657 ; 63 J. P. 
436. 

A person licensed to deal in game under 1 & 2 
Will. 4, c. 32, s. 4, is guilty of an offence if he 
has in his possession live pheasants after the time 
mentioned in the act. Loome v. Pailry^ 3 Eh & 
El. 444 ; 30 L. J., M. C. 31 ; 6 Jnr. (n.s.) 1299 ; 
3 L. T. 406 ; 9 W. R. 119. 

6. Gun Lioekce. 

Orchard not a Curtilage.] — An orchard behind 
the dwelling-house and its outhouses is not 
within the curtilage, and therefore the occupier 
who uses a gun there is not exempt from gun 
Rcence duty. Asyidth v. GrJjffifiy 48 J. P. 724. 

7. Male Servants. 

Hotel Waiter.] — Every person employed by 
an^otel keeper as a waiter in his hotel, if only 
for two or three weeks together, in addition to 
his ordinary permanent number of licensed 
servants, is a male servant, within 32 & 33 Viet, 
c. 14, ss. 18 and 19, for whom the ]%otel keeper is 
bound to pay the duty, and take out the licence 
prescribed by the provisions of that act, and is 
not an occasional waiter, and exempt as such 
within the meaning of the printed notice or 
direction given to taxpayers by the commis- 
sioners of inland revenue. Sjjencer v. Sheerman^ 
23 L. T. 873. 

Exemption — Groom and Labourer.] — was 
employed in the yard of a farmer to feed cows 
and horses, chop haj^^jyd do miscellaneous work ; 
also to groom the hor^and drive his master to 
and from the railway station. The farmer being 
charged with keeping a male servant without a 
licence, the justices found that H. was bond fide 
employed as a groom and bona fide employed as 
a yardman, and was exempt under 39 Yict, c. 16, 
s, 5; — Held, that the justices were wrong, as 


♦he exemption only apjtlicd to one occasionally 
, and partially em[iloycd as a gioom, sand this 
I was not found. Yelhind v. Tuirent^ 47 J. P. 
230. 

If a manservant is employed partially as a 
nroom, but substantially in some other capacity, 
his employer is exempted by 39 Vict. c. 16, s. 5, 
from the tax imposed bv 32 £ .33 Vict. c. 14, s. 19.. 
YiPiUid V. Wuiter, 53 L. T. 912 ; 31 W. R. 121 ; 
.50 ,J. P. 38. 

H. was employed by W . a farmer, to attend 
1 0 the bullocks in his yard and to work on the 
land, and also to feed W"’s pony. He also,^lcanecL 
the harne-s and washed the trap when necessary, 
and occasionally drove with his master to and 
from the railway station. W. occasionally 
attended to the harnessing, unharnessing, and 
grooming of the pony himself : — Held, that H. 
was only occasionally and partially employed a& 
a groom, and that W. was exempt from the 
tax. If). 

Gardener-— Employment for Portion of»Day,]' 

—A gardener was employed by A. at weekly 
wages ; he did not reside in A.'s house ; he 
^mi'ked on an average seven hours per day, 
but was not bound to serve A. for particular 
liours ; he was also at liberty to work for other 
persons, but he had no employer other than A, : 
— Held, that A. was chargeable with duty for 
employing a male servant. Schulze v. Steele ^ 
54 J. P. 232. 

8. Medicines. 

Holding out— Penalty.] — Any person dis- 
tributing gratis a price list of medicines sold by 
him, which are not udtbin the “ special exemp- 
tions” in the schedule to the Medicine Stamp 
Act, 1812, “holds out” such medicines to the 
public within the meaning of the act, and 
thereby makes himself liable to the penalty 
imposed by the act. SmWi v. 63 L. J., 

M. C. 201 ; [1894] 2 Q. B. 363 ; 10 R. 459 ; 70' 
L. T. 909; 58 J.P.'* 432. 

Mineral Waters.] — The defendant sold a 
powder to be used for the pui’posc of making an 
effervescing draught, which he advertised as 
beneficial for a variety of disorders. The draught 
as made contained a salt of soda, chlorate of 
potash, and carbonic acid gas : — Held, that the 
composition came within the head of “ Artificial 
Mineral Waters,” &c.,in the schedule of 52 Geo. 3,. 
c. 150, the tax on which head was repealed by 
3 & 4 Will. 4, c, 97, s. 20 ; and was^not at any 
time taxable ui!fler the^ail ” of fhe schedule of 
62 Geo. 3, c. 160. AU.-Geri. v. Lamplough, 4T 
L. J., Ex. 655 ; 3 Ex. H. 214 ; 38 L. T. 87 ; 2G' 
W. R, 323— C. A. 

• 

9. Paper. 

4 

Before the duty was repealed by 24 & 25 Vict, 
c. 20, where a party having reduced to pulp, in a 
paper miU, the fibrous portion of hides, which he 
took up and dried and pressed into sheets by a 
process similar to that of the manufacture of* 
pSper, produced an article resembling parchment,, 
and applicable to ordinary purposes for which 
paper is employed : — Held, that such article was 
liable to duty as paper by 2 & 3 Vict. c. 23, ss. 1, 56, 
and that, not having taken out a licence as 
a paper maker, he was liable to penalties by 
6 Geo. 4, c. 81, s. 26. Att.-Gen. v. Barry ^ 4 
H. & N. 470 ; 28 L. J., Ex. 211 ; 7 W. R, 488. 
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^ 10. Pawnbhokeks. 

Exemption to Pawnbrokers licensed on 31st 
3)ec. 1873.] — By s. 37 of the Pawnbrokers Act, 
1872 (35 & 36 Yict. c. 93), every pawnbroker is 
Teqnired to take a separate yearly licence for 
■oacli pawnbroker’s shop kept by him ; and by 
s. 39 it is provided that no licence shall be 
granted to any person except upon production of 
a certificate granted under the act, “ save that it 
shall not be necessary for any person being at 
the comniencement of this act a licensed pawn- 
broker', or for his executors, administrators, 
'assigns, or successors, to obtain such certificate” . 
— Held, that the above exception was not con- 
fined to the premises*]n which the licensed pawn- 
broker %vas carrying on business at the com- 
mencement of the act, but conferred upon him 
the privilege of opening new premises at any 
time with a licence without procuring a certifi- 
cate, and that this privilege was also given to 
the ]iawnbroker’s assigns and suecessors. i2r//, 
V. Uevemie Commluiuners^ 60 L. J., Q. B. 

376 ; [1891] 1 Q. 3. 185 ; 61 L. T. 67 ; 39 W. B. 
317; 55 J. P. 117. 

• 

11. Gtold akd Silver Plate. 

When. BTecessary.] — One, not a general trader 
in silver plate, who sold a piece of plate in a 
particular instance for a price above the value of 
•old silver, was not therefore a vendor of plate 
within 31 Geo. 2, c. 32, s. 6, which enacted that 
3 II persons using the trade of selling plate shall 
be deemed traders in, sellers or vendors of plate, 
mnd shall take out a licence. Heas v. Buckle^ 4 
East, 346 ; 1 Smith, 49. 

A person who had taken out a licence to deal 
in plate, under 30 & 31 Yict. c. 90, at the lower 
rate of duty, 21. 6s., which, by the terms of the 
-act, does not extend to the sale of an article, 
composed wholly or in part of gold, “ where the 
gold shall he of the weight of two ounces or up- 
wards,” sold, as a gold chain, a chain weighing 
more than two ounces, but containing less than 
two ounces of pure gold : — Held, under 30 & 31 
Yict. c, 90, ss. 1,3, 5, that he had dealt in plate 
without a proper licence, inasmuch as the act 
•did not mean, by ‘‘gold” of the weight of two 
ounces or upwards, piue gold. Yovnq v. CooU, 
47 L. J., M. 0. 28 ; 3 Ex. H. 101 ; 37 L. T. 536 ; 
:26 W. R. 100. 

Soliciting Orders without Licence — 

Penalty. ]-r^An agent who soheits persons to con- 
tribute inon'::y to a which is applied by 
way of payment f or plate supplied by the prin- 
cipal to such of the contributors as are deter- 
mined by ballot, “ solicits, takes, or receives ” 
orders within the meaning of s. 17 of the 
Revenue Act, 1867. Where such an agent 
solicits orders only at the place where he resides 
he is not a bona fide traveller within the mean- 
ing of the section, and is therefore, if unlicensed, 
liable to the penalty imposed by s. 3 of the act, 
even though the principal is a duly licensed 
person. XUllck v. 05 L. J., M. 0, 1^0 ; 

[1896] 2 Q. B. 196 ; 75 L. T. 29 ; 44 W. B. 669 ; 
18 Cox, C. 0. 376 ; 60 J. P. 634. 

The appellant, who held a pedlar’s licence, 
was employed by a London firm of watchmakers, 
as their saleswoman in the Gateshead district, 
'for the sale of their silver watches on the hire- 
purchase system. The employers held a licence 
lor dealing in plate, but the appellant had no 


such licence, and she havmg sold to a person a 
watch and chain under a hiring agreement, was 
charged with having dealt m plate without 
having a licence so to do. The justices found as 
a fact that she was not a bona fide traveller 
within the meaning of s. 17 of the Revenue Act, 
1867, and convicted her . — Held, that the appeal 
from this conviction should be dismissed, Gran- 
tham, J., holding that the justices had ai'rivcd at 
a right conclusion, and Wright, J., that the case 
stated raised no question of law. Ilepjile v. 
Brumlnj^ GO J. P. 792. 

Within what Time Action Brought.] — An 

action by one of the ofiicers of the company of 
goldsmiths mentioned in the 7 & 8 Yict. c, 22, for 
penalties under s. 3 of that act, is not an action 
by a common informer within 31 Eliz. c. 5, nor 
IS it an action by a “ party grieved ” within 3 & 
•4 Will. 4, c. 42, s. 3, and consequently can be 
brought more than two years after the cause of 
action accrued. Jtolmswn v. Curry. 50 L. J., 
Q. Bf 561 ; 7 Q. B. H. 465 ; 45 L.‘ T. 368 ; 30 
W. B. 39—0. A. 

12. Refreshment House. 

Public Dancing-room.] — A public dancing- 
room, in which any visitor can consume beer 
fetched for him from a public-house, is not a 
place kept open for public refreshment, resort 
and entertainment, under 23 ^ 24 Yict. c. 27, 
s. 6. Taylor v. Oo^am, 1 H. & C. 370 ; 31 L. J., 
M. C. 2.52 ; 8 Jur. (N.S.) 748 ; 7 L. T. 68 ; 10 
W. B. 800. 

ITo Intoxicants sold.] — M. kept a refreshment 
hotel wdthont any licence under 23 & 24 Yict. 
c. 27, s. 9, but no intoxicating liquors were sold. 
At 11 p.m. two revenue officers, disguised as 
travellers, were admitted and were served with 
chops, coffee, and a liquor called non-intoxi- 
catmg pale ale, for which they paid os. The 
house was a temperance hotel of a large size. 
The justices found that the house was an inn, 
but was not a refreshment-house wuthin the 
meaning of the act ; — Held, that they were 
wu'ong, and that they ought to have held it to be 
a re£’eshment-house. Kclleway v. Macdougal^ 
46 J. B. 207. 

The resident occupier of a house called the 
Cafe, in Lower Temple Street, Birmingham, in 
which were found, between eleven and t\wilve 
o’clock at night, seventeen women and twenty 
gentlemen, who paid for and were supplied with 
cigars, coffee, and ginger-beer, which they con- 
sumed there^was convicted of keeping open such 
house \vithout taking out a licence, under 23 & 24 
Yict. c. 27, s. 6, to keep a refreshment-house : — 
Held, that such house was “kept open for public 
refreshment, resort and entertainment,” and re- 
quired such a licence under 23 & 24 Yict. c. 27, 
s. 6, and that the conviction was right. Muir v. 
Xeay, 44 L. J., M. C. 143 ; L. E. 10 Q. B. 594 ; 
23 W. B. 700. 

By 23 & 24 Yict. c. 27, s. 6, all houses, rooms, 
shops, or buildings kept open for public refresh- 
ment, resort and entepi^zTSient during certain 
hours of the night are to be defamed refreshment- 
houses and require a licence. By s. 9 a penalty is 
imposed upon keeping unlicensed^refreshment- 
houses. Diu'ing the prohibited hours the occu- 
pier kept open, without a licence, a shop for the 
sale of ginger-heer and lemonade ; it consisted 
of one room only, open in front without seats. 
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He was convicted of Jceeping an unlicensed re- 
fresh nientdiousc : — Held, that the shop in ques- 
tion was kept oi)en for public refreshment, resort 
and entertainment within the meaning of the 
foregoing enactment, and that the conviction 
was right. Ilowea v. Inland Rpvemip Commls- 
sioners^ 46 L. J., M. C. 15 ; 1 Ex. D. 385 ; 35 
L. T. 584 ; 24 W. R. 897— C. A. 

13. SPIEITS. 

Annual Value.] — L ’s shop formed part of a 
tenement of four flats. It was on the ground 
floor. His dwelling house was on the second 
fiat, the intervening flat between the house and 
the shop was occupied by other tenants. There 
was no internal communication between the 
house and the shop, access to the house was by a 
staircase, common to tenants of other flats under 
the same roof : — Held, that the licence duty was 
chargeable on the annual value of the shop only. 
Lawrence v. Lnvil Adeoeate^ 53 J. P. 167. 

Retail Dealer— Spirit Merchant’s Traveller.] 
— A traveller for a fully-licensed firm of wine 
and spirit merchants at B. occupied an office 
and premises at C., where he resided, and ivhere 
amongst other places he solicited and obtained 
orders which he forwarded to his employers at 
B., who delivered the goods so ordered direct to 
the purchaser. The firm neither rented nor 
occupied any premises at all at C., nor did they 
store goods upon their traveller’s premises. Upon 
information being exhibited by an inland re- 
venue officer against the traveller under s. 26 of 
6 Geo. 4, c. 81, and s. 17 of 30 & 31 Vict. c. 90, 
charging him with taking an order for spirits at 
his office at G. without having m force a proper 
licence authorising him so to do, it was held, 
that he was a bona fide traveller taking orders 
for his employers who were duly licensed to sell 
spirits, &c., and therefore not liable to take out 
a licence. Stuchhenj v. Sj^encer^ 55 L. J,, M. 0. 
141; 51 J. P. 181. 

Quantity to he Consumed on Premises.] — The 
6 Geo. 4, c. 81, imposed a higher duty on licences 
to retail spirits obtained by spirit grocers m Ire- 
land, and a lower duty on other persons, the 
spirit grocers being defined as those who do not 
sell spirits in a greater quantity at one time than 
two quarts, to be consumed on the premises. 
The ^ & 7 Will. 4, c. 38 (Ir.), s. 38, enacted that 
no spirit grocer should obtain a licence to sell 
on the premises other than a licence to retail 
spirits in quantities not less at one time than one 
pint, and to be consumed elsewhere tjian on the 
premises, and no other licence should be granted 
to grocers : — Held, that the latter statute did 
not impliedly repeal the higher duty applicable 
to spirit grocers, but that the two statutes were 
compatible, the one fixing the maximum, and 
the other the minimum, of the quantity to he 
sold at one time ; and the two descriptions of 
restrictions did not necessarily imply two dif- 
ferent descriptions of persons. Dichson v. 

11 H. L. Gas. 176 ; 12 L. T, 405. 

. Spirits — What are.pTS' person who distils 
spirits, for the purpose of making, by the addi- 
tion of nitric acid, sweet spirits of nitre for sale, 
was a distiller* of spirits within 6 Geo. 4, c. 80, 
BS. 6, 7, requiring an excise licence, and liable 
to the penalties imposed on persons having any 
private or concealed still for making or distilling 
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loV wines or spirits. Aft. -Gen, v. Bailey, 16 M. 
ck W. 74 ; 16 L. J., Ex. 63. 

Sweet spirits of nitre are not spirits within 
6 Geo. 4, c. SO, ss. 107, 133 ; 7 & 8 Gvo. 4, c. 53, 
s. 32 ; and 2 Will. 4, c. 16, s. 10. Att,-Geii. v, 
B'tiley, 1 Ex. 281 ; 17 L. J., Ex. 9. 

The term spirits,” in those acts, signifies an 
inflammable liquid, produced by distillation, 
either pure or mixed ouly with ingredients which 
do not convert it into some article of commerce, 
not known in common parlance under the 
general appellation of “ spirits.” Ih. 

riweet spirits of nitre are not “ spirits for 
the removal of which a permit is required by 
6 Geo. 4, c. 80, s. 115, and 2 & 3 Will. 4. c. 16, 
ss. 10, 11. Hor are tliev within ss. 6 and 7 of 

6 Geo. 4, c. 80, by which penalties are inqiosed 
for distilling spirits without a licence, or within 

7 & 8 Geo. 4, c. 53, s. 32, which enacts forfeiture 
of excisable goods deposited in any place with 
intent to defraud the revenue- Bade if \\ Harris, 
12 Q. B. 905 ; IS L. J., Q, B. 115 ; 13 Jur. 34L 

14. WiKES. 

^’oreign Wine — “Best Pale Sherry, British.”] 
— B., the respondent, was the holder of a licence 
to retail sweets anil made wines, but he was not 
licensed for the sale of foreign wme. The appel- 
lant, an officer of inland revenue, visited B.’s 
shop, and asked for a bottle of the best sherry, 
and was supplied with a bottle which was 
labelled “ Best Pale Sherry, British,” for which 
he paid The cork of the bottle was sealed 
and bore upon the seal the word “ Sherry.” B. 
was simiinoned, under s. 19 of 23 Vict. c. 27, for 
“ selling foreign wine by retail without a proper 
licence.” The justices dismissed the information : 
— Held, that B. had committed the offence, under 
s. 19 of the act, of selling “ foreign wine by retail 
without a proper licence,” because the “ Best 
Pale Sherry ” is a foreign wine, and that character 
is not taken away from it by putting the won! 
“British” underneath it. Bichards v. Bmlis, 
58 L. T. 634 ; 52 J. P. 28. 

Sweets or made Wines.] — Since 4 & 6 Will. 4, 
c. 77, sweets or made wines are no longer ex- 
ciseable liquors, within 9 Geo. 4, c. 61, for which 
a licence to sell is necessary. Bey, v. Latica- 
shire. 7 El. & Bl. 839 ; 3 Jur. (N.S.) i095 : 5 W. B. 
658. /S'. 6., nom. Lancashire v. Staff urdsldre 
JJ^ 26 L. J., M. C. 171, 

Contract to Defeat the Law — ^Validi^.] — The 
plaintiff, H and^the d<ift!«tdant, eftteud into 
an agreement, whereby the plaintiff agreed to 
let N. carry on the business of the tap attached 
to an hotel, in the same room as was then used 
for a tap, at a weekly ^payment ; and N. agreed 
to carry on the business, and to pay the weekly 
sum; and the defendant became suret^^ for H, 
To an action upon this agreement the defendant 
pleaded, that the agreement was entered into 
with the express object of enabling H. to have 
possession of the room, in order to sell therem, 
for l^s own use and benefit, exciseahle liquors 
without a licence : — Held, that the plea disclosed 
a good defence to the action, Bitcliie v. Smithy 
6 0. B. 462 ; IS L. J., 0. P. 9 ; 13 Jur. 63. 

See also Gokteact. 

Liability to Duty — Legatee or Executor,] 
— A legatee under a bequest of wines, which 
arrived in the port of London in a ship before 
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the death of the testator, the report of tne 
arrivaf of the ship heing made before, but the 
entry of the wines not being made until after 
the death of the testator, is not subject to the 
payment of the duties, the executor being bound 
to pay them out of the assets. Sewart v. Denton, 
2 Chit. 456 ; 4 Bough 219. 

Foreign Ambassador — Privilege.] — 

Where a foreign ambassador, on the termination 
of his embassy and departure from this country, 
em^oycd an agent to dis]iose of certain wines 
by auction, which he had imported duty free, 
and such agent employed a broker and an auc- 
tioneer, who effected the sale : — Held, that the 
latter was personally liable to pay the duties in 
respect of such wines, although he had, from 
time to time, as he received the proceeds of the 
sale, paid over the net amount to his immediate 
employer, the agent. Att.-Gen. v. Thornton, 13^ 
Price, 805 ; 1 M‘Cleh 600. 

^e ambassador’s privilege ceased to protect 
the wines from duty when so sold to a purchaser. 
Ih. 

Evidence of Market Value of Wine at Time 
of Importation.] — The plaintiffs, who are wine- 
merchants, imported sparkling wines in bottles, 
and produced to the commissioners of customs 
evidence of the purchase price, and contended 
that such wines were under the value of 15.9. per 
gallon, and consequently were only liable to the 
duty of per gallon, under s. 3 of the Customs 
(Wine Bitty) Act, 1888 (61 & 52 Vict. c. 14) 
The commissionei-s, however, required evidence 
satisfying them of the selling price of the wine, 
relying upon s. 3 of the act, which enacts that, 
“ Where it is proved to the satisfaction of the 
commissioners of customs that the market value 
of any such wine, imported in bottle, does not 
exceed 155. the gallon, the duty imposed by this 
act shall be reduced to l5. the gallon.” By s. 6 

the proof required under this act shall be 
based upon, and supported by, such evidence, 
from certificates or customs documents, or trade 
documents or accounts, and such declarations, 
statutory or otherwise, as the said commis- 
sioners may in any case require or prescribe.” 
By s. 8 the market value” (as between the 
commissioners and the wine merchants) is 
defined as “ the price which it would realise if 
sold in bond at the port of importation in 
reputed quart bottles of six to the gallon.” "No 
further evidence being offered by the plaintiffs, 
the com*«iissioners refused to allow the wine to 
pass the cifStom hofTSfunless ’3he higher duty was 
paid. The plaintiffs paid the same under 
protest, and brought this action to recover the 
amount they considered they had overpaid : — 
Held, that the onus of pfbof being on the wine- 
merchant, evidence of the cost price plus the 
price of ^freight is not such evidence as to rea- 
sonably satisfy the commissioners of the market 
value of the wine. Lealmj v. Dunglinsor, 65 
L, T. 152. 

11. PERMITS, 

Public-hoiLse — To Lessee.] — A. purchased the 
lease of a public-house from B. and entered into 
occupation of it, the licence being continued in 
the name of B. The plaintiff furnished spirits 
to At, and sent them to the public-house, with a 
permit made out in the name of B. There was 
no evidence to show that the permit was con- 


tradictory to the request note, or that it did not 
comply with the regulations of the excise : — 
Held, that the fact of its being made out in the 
name of B. did not invalidate the permit. 
Mcholson V. Mood, 9 M. & W. 365 ; 12 L. J., 
Ex. 114, 

Time of — Construction,]— A permit for the 
removing of wine from one place to another, 
under 26 Geo. 3, c. 59, dated nine o’clock in the 
morning of one day, and giving the party one 
hour for removing it ont of the stock of A., and 
two days more for delivering it into the stock of 
E., expired at ten in the morning of the second 
day after it was granted. Coohe v. Shall, 5 
Term Rep. 255. 

Necessity for — Manufacture in Jersey.] — 
Spirits manufactured in Jersey, partly from 
materials not the produce of the United King- 
dom, were imported, and the proper duty paid 
for them, under 3 &; 4 Will. 4, c. 62, s. 40 : — 
Heljf, that they were subject to the regulations 
of excise, in the same manner as spirits manu- 
factured m England and that the importer must 
deliver a request note, under 2 Will, 4, c. 16, 
ss. 5 and 6, for obtaining a permit. Beg, v. 
Dxciae Commissioners^ 6 Q. B. 976 ; 14 L, J., 
Q. B. 179 ; 9 Jur. 618. 


HI. PENALTIES. 

Metropolitan Magistrate — Jurisdiction,] — By 
15 & 16 Vict. c. 61, s. 1, an information “for the 
recovery of any penalty imposed by any act or 
acts relating to the revenue of excise, and in- 
curred for or by reason of any offence committed 
against any such act or acts,” may be heard and 
determined, if the offence has been committed 
within the limits of the chief office of inland 
revenue in London, before a metropolitan pohee 
magistrate : — Held, that the provisions of the 
section applied to infoimations for penalties im- 
posed by statute in respect of excise offences 
created after the passing of the act, and there- 
fore, that a metropolitan police magistrate had 
jurisdiction to hear and determine an information 
for the recovery of the penalty imposed by s. 4 
of the Customs and Inland Revenue Act, 1887. 
in respect of the new excise offence created by 
that section. Beg. v. Ingham, 57 L. J., M. 0. 
87 ; 21 Q. B. B. 47 ; 69 L. T. 62 ; 36 W. R. 811 ; 

I 16 Cox, C. C. 605 ; 52 J. P. 550. a 

Prosecution — ^Right of Supervisor to conduct.] 

— In prosecutions for taking game without a 
licence tli^s inland revenue supervisor for the 
district has a right to conduct the case although 
the prosecution is not in his name, and a general 
authority given to him by the commissioners is 
sufficient compliance with 53 & 54 Vict. c. 21, 
s. 27, Beg, v. Turner, 58 J. P. 820. 

Evidence of Authority.]— In a prose- 
cution for pursuing game without a licence, 
the information alleged that it was by order of 
the commissioners of inland revenue. Objection 
was taken that no eY]jd<BSt3e tuereof was given : — 
Held, that the justices were^ wrong in aRowlng * 
such an objection, and in ignoring 7 & 8 Geo. 4, 
c. 63, s. 71. Sargreares v. 58 J. P. 

655. 

In an inland revenue information for the re- 
covery of a penalty, an averment that the com 
missioners of inland revenue have ordered such 
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iproseeution, is sufficient proof of such order. 
[Section 71 of the Excise Act, 1827, has not been 
Tepealed by section 21, sub-section 1, and 
'Section 21, sub-section 2, of the Inland Ke- 
venue Kegulation Act, 1890. Difer v, TnlJeij^ 
<03 L. J., M. C. 272 ; [1894] 2 Q.B. 794 ; 10 K. 
519 ; 43 W. E. 61 ; 58 J. P. 666. 

Evidence — Acts of Wife — Husband’s Au- 
thority.] — Evidence of the acts of a wife who m 
her husband’s absence commits an offence against 
the excise is admissible against her husbaud, if 
she acts under his authority. Att.-Grti, v, 
nUUle, 2 C. & J. 493 ; 2 Tyr. 523 ; 1 L. J., Ex. 
182. 

Appeal against Conviction — Hotice of Appeal.] 
— Notice of appeal from the judgment of justices 
under the Excise Act (7 &: S txeo. 4, c. 53), should 
now be given, in accordance with the provisions 
•of section 31 of the Summary Junsdiction Act, 
1879, within seven days after the day on which 
the said judgment was given. Rrg.Y. Glamorgan- 
shire J,E 58 L. J., M. 0. 93 ; 22 Q. B. D. 628 ; 
60 L. T. 536 ; 37 W. E. 493 ; 16 Cox, C. C. 593 : 
■63 J. P. 294. 

Costs of Crown.] — Where on an information 
the crown is entitled to full costs, such costs arc 
the same as in an ordinary suit between subject 
and subject, though the crown solicitor is em- 
ployed at an annual salary. Att.~Ge?i. v. Shilli- 
beei\ 4 Ex. 606 ; 19 L. J., Ex. 115. 

When one count of an information charges 
•several penalties, the crown on establishing a 
Tight to one penalty, is only entitled to the costs 
'Of proving that penalty. II), 

Tobacco — Effect of Liability on Contract.]— 
The 6 Greo. 4, c. 81, ss. 2 and 26 (which subject 
to penalties any manufacturer of, or dealer in, 
^r seller of tobacco, who shaE not have his name 
painted on his entered premises in manner there- 
in mentioned, or who shall manufacture, deal 
in, retail or sell tobacco, without taking out the 
licence required for that purpose), do not avoid a 
^contract of sale of tobacco made by a manu- 
facturer or dealer who has not complied with 
the requisites of these sections ; their effect is 
merely to impose a penalty on the offending 
party, for the benefit of the revenue. Smith v. 
Mawliood, 16 M. & W. 452 ; 15 L. J., Ex. 149. 

See\lso CONTRAOT. 

Adulterated — Innocent Purchaser.]— A 

<dealer in and retailer of tobacco is liable to the 
penalty of 200Z., imposed by 5 & 6 ^ict. c. 93, 
•s. 3, for having in his possession adtdterated to- 
bacco, although he had purchased it as genuine, 
and had no knowledge or cause to suspect that 
It was so. Reg. v. Woodrouo^ 15 M. & W. 404 ; 
16 L. J., M. C. 122. 

Malt.]— By 7 & 8 Geo. 4, c. 62, s. 33, a maltster 
'is liable to a penalty for treading or forcing 
Ttogether in the couch-frame, any grain making 
into malt. By the 1 Xict. c. 49, s. 5, any excise 
^•officer, upon suspicion ot rlib grain having been 
trodden or forced together, may throw the grain 
•out of the couch-frame, and return it and lay it 
level in the coift:h-frame ; and if any increase in 
the gauge of the grain shall be found, exceeding 
a certain proportion, then the increase so found 
.•shall be taken as conclusive evidence that the 
igrain has been trodden or forced together, and 


the maltster shall thereupon be coiivictesl in a 
penalty. Upon an information before justices 
against the defendant for the penalty, it ap- 
peared that the excise officer had, in pursuance 
of an order of the commissioners of excise, re- 
turned the grain by piling it in a cone in the 
centre of the couch, and then distributing it 
equally to all parts of the couch. The increase 
in the gram, when thus returned, having ex- 
ceeded that allowed the act, the defendant 
was convicted : — Held, that the increase in the 
grain found by such a mode of returning it-^vas 
conclusive evidence of the offence, within 7 & 8 
Geo. 4, c. 52, s. 33, as it did not appear that the 
mode of proceeding was unfair or improper, and, 
consequently, the conviction was right ; and that 
the officer has some, if not an absolute, discre- 
tion to exercise in the matter, provided he does 
4 iot use it improperly. Reg. v. Sjjeller^ 1 lx. 
401 ; 17 L. J., M. 0. 9. 

liability to Seizure.] — A writ of exf(?nt 

having issued against A., a midtster, for a debt 
due to the crown from him for duties on malt, a 
ca;^go of malt was seized under it, in the hands 
of the defendant. The defendant being allowed 
to plea 1 to the extent, in order to state his in- 
terest in the goods, allegetl, by his plea, that the 
malt, after being manufactured, had had the 
duty charged upon it, aud that such duty was 
paid ; that it was then deposited by A., the 
maltster, with the defendant, upon a contract 
with him, that he was to accept bills of exchange 
dra^\^l by A., and that the malt was to be held 
by him as a pledge for the payment of them, 
and in case the bills were not paid, he was to be 
at liberty to sell the malt ; that the bills first 
accepted were renewed, but before the renewed 
bill became due the malt was seized : — Held, 
that the malt wa.s seizable in the hands of the 
defendant, under 28 Geo. 3, c. 37, s. 21, as goods 
in the custody or possession of a person in trust 
for the maltster, chargeable with duties of excise 
in arrear and owing from such maltster, such 
goods having been, whilst in the hands of A., 
liable, not only for the specific duties chargeable 
upon them (which had been paid), but for other 
duties, for which A. was responsible at that time, 
and remaining so at the time of the seizure. AU.- 
Gen. V. Traeman, 11 M. & W. 694 ; 13 L. J., Ex. 70. 

l^adesmen’s Returns.] — A tradesman kept, at 
his private residence, articles liable to duties 
under 43 Geo. 3, c. 161. He carried on^is busi- 
ness in two shopsfiiLn dif^iimt disti^cts, one in 
the parish of St. B., the other in the parish of 
M. in London, but made no return of the articles 
at either shop . — Held, that he was bound to 
make a return at his sh«p in St. B., although he 
never slept there. Att.- Gen. v. M'-Lean^ 1 H. & 
0. 750; 32 L. J., Ex. 101 ; 9 Jur. (N.^..) 338 ; 
8L. T. 113; 11 W. E. 292. 

But one penalty only is incurred by the omis- 
sion m any one year to return several lists, and 
to make the return in several places. Ih. 

A tradesman’s place of business is a place 
wher^ he resides, or is within 43 Geo. 3, c. 161, 
s. 27. Ih, 

Erauduleut Import Entries.] — By 22 & 23 
Viet. c. 87, s. 6, any person who shall cause to be 
imported goods of one denomination concealed 
in packages of goods of any other denomination 
shall be hable to a penalty. By s. 8, the word 
“ importer ” in any act relating to the customs is 
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to applj to and include any owner or other person 
for the time being possessed of or beneficially 
interested in any goods imported: — Held, that 
the interpretation of the word “importer” in 
6, 8, is not to be applied to the phrase, “ cause to 
be impoi'ted,” in s. 6 ; but that these latter words 
are only applicable to a person who has ordered 
the goods, or otheiwdse, in fact, caused them to 
be imported. Bndenherg v, Jioberts, 35 L. J., 
M. C. 235 ; L. R. 1 C. P. 575 ; 16 L. T. 387 ; 14 
W. R. 992, 

H^d, also, that to constitute the above offence, 
it not necessary that the goods of either 
denomination should be subject to duty on im- 
portation. Ib. 

forfeiture,] — The Customs Duties Act, 

1S71 (New South Wales), s. 8, only supersedes 
the mode of ascertaining the value of goods in 
which ad valorem duties are payable under the^ 
Customs Regulations Act, 1845, by a new system 
of verification ; and does not otherwise repeal 
the ^last-mentioned act. An erroneous declara- 
tion under s, 8 is a ground of forfeiture, for such 
declaration contains the entry referred to by 
ss, 13 and 18 of the former act. JPrhice v. 
can, 43 L. J., P. C. 14 ; L. R. 6 P. 0. 1 ; 30 L. T, 
276 ; 22 W. R. 270. 

Where certain goods contained in a package 
have been omitted from such declaration of 
value, the w^hole package is subject to forfeiture ; 
such omission amounting to a misdescription 
under s. 13. Jb, 

A libel or an information in which both the 
above ^ statutes are mentioned, and facts and 
charges are alleged in a manner to support a 
case under either statute, is sufficient although it 
does not distinctly allege the law under which 
the goods are to be forfeited. Ih. 

IV. SMUGGLING. 

1. Acts of. 

Transfer from foreign Vessel.] — On an in- 
formation for penalties on 6 Geo. 4, c. 108, s. 45, 
it W'as proved, that about two miles from shore, 
but within the limits of the port of Dover, as set 
ont by commissioners under 13 & 14 Car. 2, c. 11, 
6. 14, goods were transferred from a foreign 
vessel without payment of duties, to boats, 
which conveyed them within the low-water 
maik : — Held, that whether or not the transfer 
from the vessel to the boats was or was not 
within Jhe United Kingdom, there was an 
iRegal unsJ^pmen-U^gjjthin Hie statute. Att.- 
Gen, V. Tomsett^ 2 C. M. &; R. 170 ; 5 Tyr. 614 : 
1 Gale, 147; 4 L. J., Ex. 171. 

fraudulent Landing under Bill of Sight.] — 
Where customable goods’" were landed by bill of 
sight ui^er 3 & 4 Will. 4, c. 62, s. 24, and were 
afterwards removed without payment of duties, 
and without a peifect entry having been made 
of them pursuant to that statute, they were in 
the situation, for all purposes, of goods illegally 
unshipped; and all persons who assisted m re- 
moving or harbouring them, knowing due ^^ntry 
not to have been made, were liable to the penal- 
ties imposed by 3 & 4 Will. 4, c. 53, s. 44. Att,- 
Gen. V. Hml, 11 M. & W. 585 ; 12 L. J., Ex. 
413. 

Where goods are landed fraudulently under a 
bill of sight, it is no protection against penalties. 
Att-Gen. v. Ilaiclies, 1 C. & J, 121 ; 1 Tyr. 3 ; 
9 L. J. (O.S.) Ex. 17. 


Evidence of being concerned in.] — The master 
of a homeward-bound vessel coming up the 
Thames, proved to have hired and sent off a 
boat and men, accompanied by one of his own 
crew, to bring away certain boxes of foreign and 
British glass, lying on the sands on the Essex 
coast, to be landed at Woolwich, which they 
found and brought as far as Gravesend, where 
the whole was seized by the custom-house 
officers : — Held, sufficient evidence of being con- 
cerned in unshipping foreign glass without pay^ 
meiit of duty, and in unshipping British glass 
shipped for exportation, subjecting the master of 
the vessel to the penalties tor both those offences, 
although the whole was one transaction. Att.^ 
Gen, V. T’azf'U.v, 6 Price, 198. 

An owner of a vessel, who knowingly let it for 
the purpose of fetching goods to he landed with- 
out payment of duty, was, if the goods were so> 
landed, liable to penalties under 8 & 9 Viet. c. 87, 
s. 16, as a person concerned in the illegal un- 
shipping of goods. Att.-Gen, y, Hobson^ 5 Exc 
790 r 20 L. J., Ex. 188. 

Belivery out of Warehouse.] — The king’s’^ 
warehouse was a warehouse within 3 & 4 Will, 4, 
c. 53, s. 44, prohibiting the illegal removal of' 
goods from any warehouse or place of security iHi 
which they shall have been deposited. Loioo v.. 
Aft,-GeiC% G. M. & R. 644 ; 1 Gale, 249 ; 6 Tyn 
1133; 4 L. J., Ex. 336. S. P., Att.-Gen. v. 
Vimd i&re, infra. 

An importer of goods from a foreign country 
is liable, on the importation, to the duties of* 
customs payable thereon, and this liability is not 
affected by 3 & 4 WiU. 4, c. 57, the effect of' 
which i.s only to give the merchant, in the case 
of goods warehoused under it, time for payment 
of the duties until the goods are entered for 
home consumption. Att.-Gcn. v. Ansted,, 12' 
M. &: W. 620 ; 13 L. J., Ex. 101. 

If a merchant has obtained goods from a 
bonded \varehouse without making any entry 
for home consumption, and without the duties- 
having been paid, he is liable to an information 
for the duties ; and it is no answer to it that a 
custom-house agent, employed by him to make 
the entry and pay the duties, misappropriated 
the money, and fraudulently obtained the goods., 
Ib. 

Maimer of Package.] — By 22 & 23 Viet. c. 37^ 
s. 6, any person who shall cause to be ini]|»orted 
goods of one denomination concealed in packages- 
of goods of any other denomination shall be 
liable to a penalty. By s. 8, the word “ importer ” 
in any acP^relating to the customs is to apply to 
and include any owner or other person for the 
time being possessed of or beneficially interested 
in any goods imported ; — Held, that the inter- 
pretation of the word “ importer,” in s. 8, is not 
to be applied to the phrase, “ cause to he 
imported,” in s. 6 ; but that these latter words, 
are only applicable to a person who has oidered 
the goods, or otherwise, in fact, caused them to< 
be imported. JBudenberg v. Boberts,, 35 L. J., 
M. 0, 235 ; L. R. 1 0. B. 675 ; 15 L. T. 387 ; 14 
W. R. 992. 

Nature of Goods.] — Held, also, that to con- 
.statute the above offence it wag^ not necessary 
that the goodb of either denomination should be 
subject to duty on importation. Ib. 

The 6 Geo. 4, c. 107, s. 52, provides that cer- 
tain spirits and tobacco shall be absolutely pro- 
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3iibited to be imported, unless, if spirits, in caslcs 
■of not less than forty gallons, or in cases of not 
Jess than three dozen qaai*t bottles ; an^l, if 
Jobaceo, and from the East Indies, in hogsheads, 
&c. of 100 lbs,, and from other placC'^ in hogs- 
'heads, (fee. of 486 lbs. each ; and by s 128 
nil such goods who^e importation is thu^ 
restricted on account of the package-^ shall lie 
'deemed prohibited goods. A count stating that 
the defendant imported spirits and tobacco in 
casks and cases of less than the legal hize, and 
harboured and concealed the same, knowing 
no duty had been paid or secured thereon, wa>^ 
.bad, for the prohibition of such import wa^ 
absolute. Aft, -Gen, v. J3dl, 1 C. & J. 287 ; 1 
'Tyr. 52 ; 0 L. J, (o.s.) Ex. 12. 

On an information under 6 Geo. 4, c. lOS, s. 
45, for penalties for harbouring foreign spirits 
.and tobacco, liable to payment of duty on im- 
portation, and which had been imported, tlie' 
^luties not having been first paid or secured : the 
jury found that the goods were imported in 
smaller packages and casks than allowed In* law, 
and not in order to he warehoused ; and, aho. 
that the defendant harboured them, knowing the 
■duties thereon not to have been paid : — Held, 
that they were goods prohibited to be imported, 
and were therefore improperly clesGri})ed m the 
information. Att,’Gen, v. Ac//, 2 Tyr. 65 , 2 C 

J. 2 ; 1C. & J. 150 ; 1 L. j\ Ex. 40. 

Liability for Acts for Servant— Concealment ] 

— Where a trader harbours and conceals 
•smuggled goods, he is liable in penalties for 
the illegal act of his servant done in the con- 
<luct of the business with a view to protect the 
smuggled goods, though he is absent at the time, 
xind the act is done by the servant upon the 
^exigency of the occasion when the good'^ are 
.discovered. Att.-Gen. v. SuUhn^ 1 C. J. 220 , 
1 Tyr. 41 ; 9 L. J. (o.s.) Ex. 7. 

2. T’orfeiture. 

Vessel Hired by Admiralty.] — A vessel hired 
by the lords commissioners of the atimiralry, 
.and employed to cruise against smugglers, the 
master and crew of which were appointed by the 
owner, but which was placed untier the superior 
command of a captain appointed by the board, 
is forfeitable for an act of smuggling committed 
on board by such admiralty captain as well as 
by the owner’s master and crew. Bhnoitt v. Hdl, 
18 East, 13. 

Prom what Time.] — A ves,sel is forfeited 
from the time of an act of smuggii^ig, so as to 
.avoid any alienation after that time, though 
before the condemnation. Loaltijcv v. 1 

Term Rep. 260 ; 1 R. R. 194. 

If a foreign vessel, having on board goods, 
^splrits, &;c-, which she had unshipped at more 
than a league from the shore, during the same 
voyage appeared within one league, she was 
liable to forfeiture by 3 & 4 Will. 4, c. 53, s. 2. 
But she incurred the forfeiture in such case onl}^ 
by eonung within the distance during the same 
voyage, and not by doing so in any subsequent 
and distinct voyages."’ Aft -Gen, v. Bcliien^ 2 
O. M. & R. 286 • 1 Gale, 223 ; 5 Tyr. 1029 ; 
4 L. J., Ex. 324. 

« 

Of Goods.]— By 3 & 4 Will. 4, c. 62, s. 20, 
:goods taken or delivered out of any warehouse, 
not having been duly entered, shall be forfeited. 
The king's warehouse at the custom house is in- 
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eluded in the terms of this prohibition. Aft,- 
Gen. V. You(lien% \ C. M. & R. 570 , 5 Tyr. 206 ; 
4 L, J., Ex. 41. See Liuce v. Att.-Gen,,, supra. 

Seizure of Goods.] — Contraband goods may be 
seized in the river before they <ai'e la tided or 
uHercd for sale. Sinytli v. ReyndiU, 2 WiH. 257. 

3. COI^TRACTS FOR SMUGGLED GOODS. 

Illegality of,] — Upon a contract for smug’gled 
guilds, though they are received, the money^can- 
iiot be recovered. Thum.w?i v. Thomson^ 7 Yes. 
473 ; 6 R. R. 151. 

See aUo CONTRACT, vol. iv. p. 223. 

Prohibited Goods sold Abroad — Delivery Com- 
plete.] — An action will lie for good'^ solil abioad 
which arc prohibited here, if the ( lelivery of them 
^is complete abroad, though the vendor knows they 
aie to be smuggled into England. Ilolmun v. 
JoJinwn, Cowp. 341. *, 

A foreigner selling and delivering goods abroad 
to a British subject m.ay recover the price, 
altlioiiuh he knows, at the time of the s.ale and 
delivery, that the buyer intends to smuggle them 
into this country. PelUent v, Anyell, 2 G. M. 
A It. 311 ; 1 Gale, 187 ; 6 Tyr. 015 , 4 L. J., Ex. 
326. 

An inhabitant of Guernsey cannot recover in 
the courts of this country the price of goods sold 
by him there, if he knew it to be the buyer's in- 
tention to smuggle the goods into England, and 
gave him assistance for that purpose. Gln/jua v. 
Penulunu, 4 Term Rep. 466 ; 2 R. R, 44i. 

An action will not lie for smuggled goods 
sold abroad, if the vendor is to deliver them in 
England, or it they are only to be p.aid for in 
case the vendee succeeds in landing them. Olarlie 
V. Shee^ Cowp. 334 ; 2 Dough 698, ii. 

Nor can the vendor of goods abroad, who has 
packed them in a particular uianuer by the order 
of the buyer, for the purpose of smuggling them 
into this country, and knew at the time that 
they were to be smuggled, recover the value 
against the buyer, although he was not concerned 
ill the risk of lh 2 importation. Wayniell v. 
Pend,, 5 Term Rep. 599 , 2 R. R. C75. B. P., 
BeviKinl V. Peeil,^ 1 Esp. 91. 

Record of Condemnation.] — A record of con- 
demnation of goods in the exchequer for being 
snluggled is a good defence to an action for 
goods sold and delivered for the same goods. 
ThonttiHY. Withers^ 5 Term Rep. 117-^ And see 
Uennel v. Perry ^ Ternr il^p. 117 f 2 R. R. 561. 

Action against Carriers.] — In an action against 
carriers for the loss of goods delivered to then in 
Ireland to be conveyetl to England, the question 
was, whether the importation of the ^oods was 
illegal unless they had been entered at the 
cnstoni-house Held, that, as illegality can 
never be presumed, it lay upon the carrier.s, who 
raised the question, to prove that the goods had 
not been entered. Shifima v. Biiron, S D. & R, 

I 526t; 5 B. & C. 785 ; 4 L. J. (0 ts.) K B. 299. 

In an action for not accounting for goods de- 
livered in this country to tue master of a ship to 
be sold by him .abroad, it is no defence that they 
were exported without paying the duties, unless 
it is shown that the evasion formed part of the 
agreement. Cutlm v. Bell^ 4 Camp. 183. 

Bill of Exchange.] — If the importation of 
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certain goods is prohibited and the plaintiff seKs 
snch g^odsto A., who indorses a hill of exchange 
to him in payment, he cannot recover on that 
bill against the acceptor, although there was no 
evidence that be was the importer of the pro- 
hibited goods. Billavd v. Haijden^ 2 Car. & P. 
472. 

4. Proceedinos. 

Jurisdiction — Condemnation of Ship.] — Under 
the 18 & 19 Vict. c. 96, s. 28, which imposes a 
penalty of lOOL on every person found on board 
a ship “liable to forfeiture” under the customs 
act, the condemnation of the ship by a court of 
competent jurisdiction is not a condition pre- 
cedent to a magistrate’s power to convict in the 
penalty. ^Vcale v. 4 H. & C. 705; 15 

L. T. 228. 

Position of Vessel.] — Where two persons^,. 

were found and apprehended on board a smug- 
gling boat, under 57 G-eo. 3, c. 87, s. 5, whilst 
affeart in the harbour of F., which had an exclu- 
sive local ]nrisdiction ; and, after being taken on 
shore and detained two days there, were caiTied 
on board again, and conveyed to the port of p 
where they were convicted by two justices of 
that town, pursuant to 45 Geo. 3, c 12, s. 7 ; 57 
Geo. 3, c. 87 ; and 3 Geo. 4, c. 110 * — Held, that 
such conviction was illegal. Kite, Ba^ jmvte^ 2 
H. & K. 212. S. C., nom. KUe anil Lane'^cat^e, 1 
B. & 0. 101. 

A vessel liable to forfeiture under 6 Geo. 4, 
c. 108, s. 3, was seized on the river Orwell, where 
the justices of Ipswich had jurisdiction, and a 
person found on board of the vessel was taken 
to Harwich, and prosecuted before two justices 
of that place, who convicted him in a penalty of 
lOOZ. for having been found on the high seas on 
board a vessel liable to forfeituie : — ^Held, that 
the justices of Harwich, being justices at the 
first place on land to which the parties were 
carried, had jurisdiction to try the offence. 
Nunn,, In n*, 8 B. & C. 644 ; 3 M. & By. 75. 

When the vessel was fiist boarded, she wms 
just entering the harbour of Harwich : — Held, 
that, in the absence of all other evidence, a per- 
son then found on board might properly be 
found to have been on board on the high seas. 

n. 

Penalties— liaMlity— Partners.]— The 3 & 4 
Will. 4, c. 53, s. 44, enacts, that every person w^o 
shall be concerned in the unshipping of the goods 
the dutie^for which have not been paid shall 
forfeit eithei^he trclik^alue ti^ereof , or be hable 
to the penalty of 10('Z. The defendant aud his 
partner having been separately convicted of the 
same offences : — Held, that each was liable to the 
penalties imposed by the act. Beg. v. Bean, 12 

M. & W. 39 ; 13 L. J., Kx. 33. 

Power of Mitigation.] — The power of 

mitigating the penalty imposed upon an offender 
against the customs acts, given to the magistrate 
by the 16 & 17 Viet. c. 107, ss. 263, 280, does not 
apply to the case of a person who has been 
detained, and taken before a magistrate, nndci 
18 & 19 Vict. c. 96. s. 28, for “having been found 
or discovered to have been on board a ship, 
having contraband goods on board ” : and in 
such case, upon the confession of the off’eiidcr, 
or proof upon oath of the offence, the raagistiate 
is bound to convict him in the full pcn.alt}' of 
lOOZ. imposed by s. 28, and the offender luust ; 


thereupon immediately pay the same without any 
mitigation under 16 & 17 Vict. c. 107, s. 281, or 
be committed to gaol in default, Btmd v. 
son, 20 L. T. 327. 

Detention of Persons — Habeas Corpus.] — A 

prisoner in custody of an officer of customs, on a 
charge of smuggling, and brought up by habeas, 
corpus at common law, may controvert the truth 
of the return of the writ, on affidavit, by virtue- 
of 56 Geo. 3, c. 100, s. 4 Beech niq, JEx parte, 

D. & R. 209 ; 4 B. & 0. 136 ; 28 b! B. 224. 

Without Warrant.] — Where several per- 
sons were taken into custody after an engage- 
ment at sea between a revenue cutter and a 
vessel suspected to be a smuggler, and of which 
the prisoners uere the crew', and were delivered 
on board a king’s ship, and detained for fouiteen 
days on suspicion of murder, but without any 
warrant, and were afterwards brought up by 
habeas corpus to be discharged ; and it appeared 
from the return that there was cause to suspect 
theiii of felony : the court refused to discharge- 
them, hut directed them to be committed to the- 
custody of the marshal of the Marshaisea, ma 
order that they might be taken before a com- 
petent tribunal, to be examined touching the* 
matters contained in the return, and to be further 
dealt with according to law. Krans, Bx jni He,, 
2 U. & B. 411 ; 1 B. & G. 258 ; 25 B. B. 389. 

Information.] — An nifoi’inatioii under 8 & & 
Vict. c. 87, ss. 82, 83, 107, might be laid before- 
one justice of the peace. Reg, v, Rnssell, 3 New 
Sess. Gas. 368 ; 13 Q. B. 237 18 L, J., M. C. 106 j. 
13 Jur. 259. 

Goods, the importation of which was pro- 
hibited when coming from particular places,, 
might, under 3 & 4 Will. 4, c. 53, s. 30, be de- 
scribed in an information for penalties, as goods, 
liable to, and unshipped without, payment of 
duty, and the defendant might be charged with 
having been concerned in the unshipping, ther 
'duties not having been fii-st paid or secured, 
although it appeared that they were in fact im- 
ported from a place to which the prohibitioni 
applied. Att.-Gen. v. Great es, 2 C. M. <Sc B.. 
669 ; 1 Tyr. & G. 48 ; 5 L. J., Ex. 56. 

Bribery.]— An information stating that 

H. was a person employed in the service of the- 
customs, that it was his duty, as such person so- 
employed, to seize certain goods, and tha^ the 
defendant offered to bribe H. to violate such 
duty, is bad in arrest of judgment, for not stating 
the facts out of which the legal duty arose. Bear 
V. Bverett, 2r'M.& By. 35 ; 8 B. & 0. 114 ; 6 L. J. 
(O.S.) M. C. 83. 

Evidence — Trial for Obstruction of Officer.] — 
Upon the trial of an information for obstructing 
a custom-house officer in the execution of his. 
duty in seizing smuggled goods, the defendant 
was not allowed to inquire the name of the in- 
former, or dispute the fact of the goods being, 
smuggled. Bex v. Ahers, 6 Esp. 125, n. 

Being Concerned jn Unshipping Goods.]; 

— ^An mformatioj] under 3 & 4 Will. 4, c. 53, 
s 44, (‘.barged a defendant witn being concerned 
in the unshipping of goods, the duties on which 
had not been paid ; with knowin^y harbouring 
goods imported and illegally unshipped without 
payment, of duties ; and with other offences 
under that section. It appeared, at tlic trial 
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that a practice had prevailed at the custom- 
house of allowing the owners of imported goods 
to take them away without payment of duty at 
the time, an entry of them having been pre- 
viously made in a book kept by the officers ; and 
that the fraud complained of had been effected 
by a clerk of the defendant removing some of 
the leaves from the custom-house book, and 
substituting others containing false entiles of 
the quantity of goods iraportetl. There was no 
direct proof that this fact was known to the 
defendant, but he derived benelit from the 
fraudulent transactions . — Held, that the jury 
might infer that the defendant was privy to tlie 
fraud. Meg. v. JDetui, 12 M. 6c W. 39 ; 13 L. J., 
Ex. 33. 

Convictions — Evidence.] — In a conviction 
under 8 6c 9 Viet. c. 87, s. 50, for being found m 
a vessel liable to forfeiture under s. 2, as having 
on board prohibited goods, it was necessary to 
negative the exemptions in s. 4. Vmi Moven, 
2 New Scss. Gas. 402 ; 0 Q. B. 009 ; 10 Ij. J., 
M. 0. 4 : 11 Jur. 119. 

Indictment.] — The being concerned in im- 
shippiug goods prohibited to be imported into 
the United Kingdom ; and the being concerned 
in importing foreign goods, contrary to statute, 
are not indictable offences. Aft.-Geti. v. Ii.u(lhif\ 
10 Ex. 84 ; 2 G. L. R. 1110 ; 23 L. J.. Ex. 240 ; 
18 Jur. 655 ; 2 W. R. 566. 

Costs — Crown.] — On an information against 
two for smuggling, each was charged severally in 
various counts ; a verdict by consent was taken 
against both on all the counts for the full 
penalties with an arrangement that execution 
should issue against each for a portion only. On 
taxation against one under s. 263 of 16 6: 17 Yict. 
c. 107, the crown was allowed costs on the whole 
record and a review of taxation was refused. 
Att.-&en. V. Moherts^ 1 Jur. (n.s.) 1024 ; 4 W, R. 


V. CONDEMNATION OF GOODS. 

Condemnation of goods seized and condemned 
for want of claim set aside with liberty to defen- 
dant to enter and perfect his claim thereto upon 
payment of costs occasioned to the crown by pro- 
ceeding to condemnation. Att.-Gcn. v. Cullen, 
8 Price, 668. 
f 

VI. OFEIOERS OP CUSTOMS AND 
EXCISE. 

Appointment.] — It is part of the ancient 
prerogative of the crowm, as incident to the duty 
of customs, to appoint officers to gauge all gauge- 
able articles imported into the kingdom for sale 
or otherwise. London Corgjoration v. Long, 1 
Camp. 24 ; 10 R. R. GbS. 

Reduction in Rank.] — A supervisor of 

inland revenue was appointed ni 1881 to hokl 
office “ during the pleasure of the commissioners 
of inland revenue.” By s. 4, sub-s. 3, of the 
the Inliud Revenue Regulation Act, 1890, the 
commissioners infve power to re luce or dis- 
charge any such officer as they see cause. The 
commissioner! directed the supervisor to collect 
statistics for the board of agriculture. The 
supervisor refused to comply with the older as 
being one which did not concern his duties as 


ar? official of inland revenue. The commis- 
sioners thereupon reduced him in rank, , In an 
actiun against the commissioners to recover 
damages : — Held, tliat no cause of action was 
shown, and that, m the exercise of die inherent 
jurisdiction of the court, the action bhould be 
stayed. Worthingtons. 11^)1116011,17) L. T. 446 
—0. A. 

Duties of— Arrest and Detention.] — Under 7 
k; 8 Geo. 4, c 53, officers of excise may do all 
that is reasonable by way of arrest and deten- 
tion for the purpose of having the matter adjudi- 
cated uponbj^ a justice of the peace. Ecu ns v. 
jSLLonqhlan, 4 Macq H. L. 89 ; 7 Jur. (n.s.) 
1253 ; *4 L. T. 31. 

Seizure.] — The plaintiff’s wheat was seized as 
a distress for an excise penalty, which he then 
^paid. There was no evidence that he demanded 
the wheat back ; but after ten days the officers 
brought it back in an open cart damaged.^and 
part loat ; — Held, that the officers were not 
bound to ro-deliver the wheat without being re- 
quested, and that they were not liable for 
tt?c negligence in bringing it back, as no count 
in the declaration allegetl that particular mis- 
feasance. Ihtfehtns v. Morris, 6 B. & 0. 464 *, 9 
D. 6c R. 499 ; 5 L. J. (O.S.) M. G. 144. 

A custom-hou-e officer has authority to seize 
uncustomed goods, with the carriage and horses 
carrying off the same, though out of the limit of 
the particular port of which he is denominated an 
officer in his deputation from the commissioners 
of customs. Reor v. Murfoot, 13 East, 506, 

Search.] — Excise officers went with a search 
warrant, and, at the desire of the party, gave it 
him to* pursue, when he refused to return it : 
— Held, that they hail a right to take it from 
him, and even to coerce his person to obtain the 
possession of it, provideil they used no more 
violence than was necessary. Men’ v. Mitton, 3 
Car. 6c P. 31 ; M. & M. 107. 

A writ of assistance was addressed to certain 
officers therein mentioned, and to all other his 
majesty’s officers, mmistei^, and subjects in Eng- 
land and Wales ; it set out the commission of 
the officers of the customs, which empowered 
them to ente'' and search any bouse, shop, &c., 
where smuggled goods were or were suspected to 
concealed, to appoint officers, ice., and to 
do all other things necessary for his majesty’s 
service m such cases, and^ according to law ; and 
it commanded tjjp Sev ern j^ ierson^ whom it 

was directed to permit arid suffer* the commis- 
sioners of customs, their deputies, servants and 
officers, to enter and search the houses, shops, 
6cc., where smuggled goods were or were sus- 
pected to be concealed, and to do all things which 
ought to be done in that behalf, accorejing to the 
commission and to the laws of the realm ; and 
all persons adilressed by the writ were to assist 
in the execution of the premises : — Held, that 
this writ did not confer a general and absolute 
authority to enter and search houses for smuggled 
goitls, but that entry and search must he justi- 
fied by reference to the event, or to probable 
cause. Hex v. Wntts, 1 B. k Ad. 166 ; 8 L. J., 
(O.S.) K. B. 381. 

In searches by excisemen, where the presence 
of a peace officer is required, an officer hy repu- 
tation attending the rotation justices is not suffi- 
cient. Mill V. Marncs, 2 \V. BL 1135. 
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Entries.] — The practice of making prime afitl 
post e^itries at the custom-house is legal aiul 
valid. Timaon v. JVodln, 2 W. B1 963. 

Actions against.]— An action for money had 
and received does not lie against a revenne 
officer to recover an over-pay lueiit. Wliiteh/rad 
V. Brooltahanli, Cowp. 69 ; Lofit, 529. 

Nor will it lie against a person who receives 
money as a collector in a legal office, or as an 
exciseman or a casto in-house officer, ani duly 
pays it over. Ih, 

Kqi’ against an excise officer to recover duties 
received by him after the act imposing them is 
repealed, if he has paid them over to his superior 
(jfreenwan v. Nvr,/, 4 Term Rep. 558. 

But if a consignee, for the purpose of getting 
his goods delivered to him pays mote than the 
net weight amounts to. he may recover back the 
surplus Gt^mlcles v. Bonison^ Holt, N P. 84G p 
17 R. E. 645. 

A suggestion that the defendant defends by 
A.«R., “who has been appointel solicitor on 
behalf of his majesty, and acts as such in this 
behalf,” is a sufficient disclosure to the court 
that A. B has authority to act under the 9 Geo.^, 
o, 25 ; and the plaintiff cannot treat the plea as 
a nullity, although, otherwise than by such a 
suggestion, the record does not show that the 
cause concerns matters of revenue. Wed v. 
Taunton^ 6 Bing. 404 ; 4 M. & P. 79 ; 8 L. J. 
(0,8.) C. P, 129. 

Wrongful Act — Excessive Eees.] — If ex- 
orbitant fees were taken by a custom-house 
officer from the master of a vessel, upon his 
taking out a coequet and bond pursuant to 13 & 
14 Car. 2, c. 11, s. 7 ; though the statute imposed 
the duty on the master personally, the owners 
might recover the excess as money had and 
received. Stevenson v jSJovtimer^ Cowp. 805. 

A collector of post-horse duty demanded of A. 
a sum of money, alleging that A. had let out 
horses for hire without payment of the duty, A. 
denied that he had done so, and gave the col- 
lector a promissory note for 5Z., the amount of 
which, after it became due. was paid by A, to 
the collector, who handed it over to his prin- 
cipal, the farmer of the post-horse duties : — 
Held, that this was extortion in the collector, 
and that his having paid the money over to his 
principal made no difference. Bex v. Higgins, 
4 Oar. & P. 247. 

Non-feasance.]— A collector of customs, 

appomted*^ffi^ the j^gpipi issi oners under 8 & 4 
Will. 4, c. 51, s. 6, to collect duties on articles 
coming into the kingdom, and on payment sign 
bills of entry, which are a warrant for delivery of 
such^ articles to the party is not a mere 

servant of the commissioners, but a substantive 
and an inbnediate officer of the crown ; and his 
functions as collector are ministerial. Therefore, 
he is liable in an action for non-feasance in the 
exercise of his office, as for refusing to sign such 
bill of entry without payment of an excessive 
duty. Barry v. Arnmid, 10 A. <fc E. 646 ; 2 P. & 
B. 633 ; 9 L. J., Q. B. 226. 

Eefusal to Sign Bill of Entry — Measure 

of Damages.] — ^In an action against a collector of 
customs for refusing to sign a bill of entiy for 
landing a cargo of foreign wheat, on which no 
duty was payable by law, the proper measure of 
damages is the amount of loss sustained by 


plaintiff by reason of a subsequent fall in the 
}n'ice of wheat. Bayvo<o v, Arnaiid, 8 Q. B, 
695 ; lO Jur. 319— Ex. Ch. 

Trespass,] — An action of trespass lies against 
an officer of excise for an unsuccessful search 
after iiin goods under the usual warrant of two 
commissioners, obtained on his own information. 
Bndarh v. Saunders, 2 W. BL 912 ; 2 Wils. 484. 

Condemnation of goods in the exchequer is so 
coiicliisi\e, and so alters their property, that tres- 
pass will not lie against the officer who seized 
them to try the point ot forfeiture again. Scott 
V. Shearman, 2 W. Bl. 977 

The plaintiff having landed goods liable to 
diitj" at the custoai-honse, they were taken pos- 
session of by custom-ho ise officers, for the pur- 
pose of examination, and detained by them, upon 
a misapprehension that they were prohibited, and 
liable to forfeiture. They were afterwards re- 
turned to the plaintiff ; — Held, that the officers 
were not liable iii trespass. Jarohson v. Blahe, 
6 M^i. ck G. 919 ; 7 Scott (x.K.) 772 ; 18 L. J., 
G P. 89 ; 8 Jur. 272. 

When a custom-house officer takes forfeitable 
goods by force from a passenger landing from a 
vessel without making any previous demand he 
IS not liable m trespass. B - Gondouiii v. Lewis, 
10 Ad. &E. 117 ; 2P.&D.2S8; 9 L. J., Q. B. 148. 

An excise officer is not liable to an action for 
breaking and entering a house to search for run 
goods under a warrant from the commissioners, 
though no goods are found. Cooper v. Booth, 
3 Esp. 136 ; 4 Bougl. 339 ; 1 Term Eep. 535, n. 

Evidence.] — ^IJpon not guilty in trespass, 

excise officers executing a body warrant, issued 
by the commissioners, may give the special 
matter m evidence. Wood v. Chessel, 2 W. Bl. 
1264. 

Justification.] — In order to show that the 

defendant, an excise officer, entered the plaintiff’s 
house, the defendant’s affidavit was put in, by 
which he stated that he entered the house, by 
virtue of a magistrate’s warrant, to search for 
malt that had not paid duty Held, that the 
putting in of this affidavit by the plaintiff did 
not make out a defence for the defendant, as the 
affidavit did not state that the warrant was 
granted upon oath made by an officer of excise, 
as required by 1 kS Geo. 4, c. 53, s. 34. Bavis 
V. Moseley, 1 Car. & K. 710. ^ 

Surety’s Bond.] — A biff by a surety of an 
officer of commissioners of excise, after being 
sued upon h/s bond for an account, alleging the 
officer had over-paid ; the commissioners must 
be parties. Maliopeace v. Keedlei^ Biinb. 291. 

Annuity Eund — Interest of Subscriber — 
“Nominee.”] — On the construction of the act 
56 Geo. 3, c. 73, by which the customs 
annuity and benevolent fund was established, 
and of the rules made under the authority of 
that act : — Held, that m appointing a “ nominee ” 
of a subscriber’s interest in the fund the directors 
ought to be informed for what purpose the 
nominee is appointed and to whom the money is 
to be paid. This may be done ny the instrument 
appointing the nominee or by some other in- 
strument signed by the subscriber, or by his 
will. Senible, a “nominee” may be a person 
who is intended to take as a trustee for others. 
Tlrpiihart v. Bntteffeld, 57 L, J,, Ch. 521 j 37 
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A Ru])scriber to the fund became lunatic while 
m Scotland, where he died. He made a will 
before he became iiir-ane giving his property to 
legatees, but making no allusion to Ins interest 
lin the fund. A curator was appointed by the 
■Scotch court of session, and proved the will. 
The court of vsession made an order appoint- 
ing the curator nominee of the subscnbcds in- 
terest in the fund, -‘for behoof of the legatees 
under his will,” and the directors of the fund 
admitted him on those terms. The directors 
admitted that the oider had I he same etfoct as 
if the subscriber, being sane, had made the 
nomination . — Held, that the order was a suffi- 
cient appointment of the nominee, and a declara- 
tion of the pei-sons for whose benefit ihe sum 
insured was to bo paid ; and that the directors 
were bound to pay the money to the curator.^ 
II. 

Covenant in Settlement.] — The cuistoms 

annuity and benevolent fund is established by 
act of parliament. A subscriber to the fund has 
a right to nominate a person who shall at his 
decease bo entitled tf» his interest ; in tlefault of 
any such nomination his interest goes according 
to the provisions of the act. A subscriber, on 
the marriage of one of liis daughters, executed a 
deed of covenant bj'' waj" of settlement, referring 
to all his property, real and personal, but not 
specifying his interest in the fund : — Held, that 
it was not affected by the covenant. lowelVs 
Trust, 1)1 re, 2 Jur. (ns) 7911. 


C. STAMPS. 

I. Affidavits, 306. 

SI. Agkeembkts. 

1. ^\llvn Stftmjung 306. 

2. Statnionj exempt io)is. 

a. Hot of the Value of 6?., 321, 

b. Sale of Goods, 324-. 

c. Hire of Labourers, Ac., 327. 

HI. Appointment of New Trustees, 
328. 

lY. Appraisement and Valuation, 328. 

V. Apprenticeship Heeds — Sea Ap- 
prentice. 

Vi. Award— Arbitration. 

VII. Bank Notes, 329. 

VIII. Bills of Exchange, 329. 

IX. Bills of tsALE, 330. ^ 

X. Bond, Covenant or Instrument, 33U. 

XI. Certificate, 334, 

XII. Oharterparty, 334. 

XIII. Contract Note, 335, 

XIV. Conveyance or Transfer, 335. 

XV. Copy or Extract, 344. 

XVI. Heed, 344. 

XVII. Foreign Bonds and Agreements, 
347. • 

XVIII. Lea^. 

1. IMien Stamping neces.mry, 348. 

2. Amount — Comideration, 353. 

3. Several Snhject Matters and 

Parties, 365. 
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* XIX. Letter or Power of Attorney, 
356. * 

XX. Marketable Security, 357. 

XXI. Mortgage. 

1 T(7nvd Stamping necessarij. 35S. 

2 Aniainit — (’onAderation. 362. 

3. As.^Ujn}iient and 'J rammer. 364. 

XXII. Newspaper, 366, 

XXIII. Notarial Act, 366. 

XXIV. Policy of Insurance, 36C. 

XXV. Beceipt, 366, 

XXVI. Settlement, 370. 

XXVIl. Voting Paper, 371. 

I, AFFIDAVITS. 

Affidavits to be used for a purpose other than 
that fur vhich thei" have oi-iginally been swum, 
must be resw'orn with a fiesli stamp upon tiiem. 
Chdtij V. Bt.diop. 4 Mooie, 413 
Before 4 A; 5 Viet c. 34, s. 1, winch icpeals the 
c]j[ity, affidavits iisetl m answer to an apjdicatiun 
to .set aside an award pursuant to a .submishicm 
to arbitration, by deed, required to be stamped, 
because they were not used in any action or suit. 
Tenqdemun, In re, 9 H. P. C. 062 ; 5 Jur. 400. 


11. AailEEMENTS. 

1. When Stamping Necessary. 

Nature of InstTument.] — For the purposes of 
stamp <luty it is requisite to ascertain the legal 
eilect and meaning of an instrument, and the 
description of it given by the parties thcieto is 
immaterial, and there can be no estoppel. Li ai- 
mer Aspludta Paving Co. v. Inland lievemie 
(\)'m}n}.s.Kni7arf(, 41 L. J., Ex. 106 ; L. IL 7 
Ex 211 ; 26 L. T. 633 ; 20 W E. 610. 

Where an instrument is capable of being 
viewed in two different aspects, m one of which 
it is liable to stamp duty at one rate, and in the 
other of which it is liable to stamp duty at a 
different rate, such instrument may be admitted 
in evidence, where it is relied upon in the aspect 
in which it is properly stampcil, although it is 
not duly stamped in the otlicr as[)ect. JJueli v. 
Rohso7i (3 Q. B. D. 686), Brijee v. Pannin^rr 
(ii Q. B. D. 660), and Fisher v, Calvert (27 W. E. 
301), observed upon. Ad i w/.f v. Morgan , 12 L. 

Ir. 1. Affirmed on other grounds, 14fL, E,, Ir. 
J40 — C. A. ^ 

An “ agreement, minute, or memorandum of 
agreement,” is liable to be stamped only where 
the instrument is per se binding on the parties to 
it. Pex V. Si. Marti if, Leicester, 4 N. &; M. 202 ; 
2 A. & E, 210 ; 4 L. J., M, C, 25, , 

An agreement signed by the jdaintiff only is, 
as against liim, valitl in point of law as an agree- 
ment, and must therefore be stamped. Hughes 
V. Budd, 8 H. E. C. 478 ; 4 Jur. 654. 

-J— Primary Object.] — Where a document 
has several objects, of which some arc merely 
auxiliary to the mam one, the amount of stamp 
duty is to be measured by the principal object. 
Waller v. CPles, 6 C. B. 662 ; 18 L. J., G. P. 
323 ; 13 Jur. 688. Bee Pratt v. Thomas, 4 Oar. 
& P. 554. 

A letter from a principal to his factor, con- 
taining bids of exchange drawn upon the latter, 


EEVENUE— 



307 EEVENUE — Stamps. 808 


and in which the principal promised to proYide 
for thed)ills, if certain goods, then either in the 
factor’s possession, or about to be placed m his 
hands, should remain unsold at the time of the 
bills falling due, requires to be stamped, and 
does not come within the exception in the stamp 
acts as a letter for or relating to the sale of 
goods : the primary object of such letter not 
being the sale of goods, but the obtaining of an 
advance of money on the goods. Smith v. Cator, 
2 B. & Aid. 778. 

ITaste sub sequent to Contract.] — In the morn- 
ing of a day A. gave B. a verbal order for fifty 
shares in a railway company. In the afternoon 
of the same day, A. signed a luemorandum that 
he had bought of B. fifty shares m the company, 
at 10/. a share ; which memorandum was handed 
to B. . — Held, that it required an agreement 
stamp. KnUfht v. Barhcr^ 2 Car. K, 338 ; IG 
M. &: W. 6G ; IS L. J., Bx. IS : 10 Jiir. 929. 

A document which is not intended to operate 
as ^ binding contract, but is only used as 
evidence of a previous contract, is not within 
the statute, which imposes a stamp upon an 
agreement, whether used as evidence of 
contract, or as obligatory upon the parties from 
its being a written instrument. J^ceclitncj v. 
Wefithrooli, 1 D. (N.s.) IS ; S M. & W. Ill’; 10 
L. J., Ex. 164. 

No Contract.]— A letter of allotment differing 
in some terms from the application for shares 
does not require an agreement stamp as there is 
no contract formed by the documents. VollanH 
V. Floteher, 1 Ex. 20 ; 16 L. J., Ex. 173. S. P., 
Moore v. Gavicnod^ 4 Ex G81 ; 19 L. J., Ex. 15. 
Ward V. Londr^borougli ^ 12 C. B 252. Ijordm- 
Jforovgli V. Mawatt^ 3 El. & Bl. 367 ; 23 L. J., 
Q. B, 177. Wtlleij^ v, Parratt^ 3 Ex. 211 ; IS 
L. J., Ex. 82. 

Duty Implied hy Law.] — An undertaldng to 
perform a duty which the law implies, e g. of a 
solicitor to recover the value of bills handed oi’^er 
to him by a client need not be stamped. Lang- 
don V. WiUon^ 7 B. & C 640, n ; 2 M. Hy. 10 ; 
6 L- J. (O..S.) K. B. 177. S. P., Pe Parquet v. Page^ 
15 Q. B. 1073 ; 20 L. J., Q. B. 28 ; 15 Jur. 148. 

A paper stating that the party signing it has 
received certain bills in his hands, which he has 
“ to get discounted or return on demand ” does 
not require an agreement stamp. Mullett ,.v. 
HntoMnFon, 1 M. & Ey. o22 ; 7 B. & C. 639 : 

Car. & ]^ 92 ; 6 L. J. (o.s.) K. B. 176. 

Draft Approved but never Executed.] — A 
company of which the plaintiff and the defen- 
dant were both directors, occupied a house 
belonging to the plaintiff* A draft agreement, 
pfeparech by the plaintiff’s attorney, was sub- 
mitted wthe solicitors of the company, and hy 
them approved anti returned ; and at a subse- 
quent meeting of the diretdors a resolution was 
made, enipow^cring the solicitor-^ to sign the 
agreement on behalf of the company. The 
agreement, however, w^as never e.xccatcd. In 
an action for use and occupation, i he plaiiftiff 
offered the draft, not as an agrceiiiotit binding 
per se (it being neither dated, stamped, nor 
signed), but for the purpose of showing that the 
occupation of the premises was to be bj'’ the 
other directors, exclusive of himself : — Held, that 
the draft was inadmissible for want of a stamp, 
inasmuch as it could only be relied on as a proof 


I of the special agreement, t^\Q plaintiff’s position 
precluding him from maintaining an action 
against a co-director upon an implied contract. 
Cliadwieh v. Clarhe^l C. B. 700 ; 14 L. J., C. P. 
233 ; 9 Jur. 539. S. P., Caraleiro v. Puget, 4- 
I E. <& F. 537 ; contra, Poe d. Lamhourn v. Ped^ 
grlph, 4 Car. & P. 312. 

In an action hy the indorsee against the 
drawer of a, bill of exchange, the defence was 
that time had been given to the acceptor. Ta 
meet the defence, a copy of a paper that the 
defendant had piomised to sign was offered. By 
this the defendant consented to the plaintiff’s 
using any means to obtain payment from the 
acceptor, without prejudice to his right to 
recover from the defendant as drawer : — -Held,, 
that this paper did not require a stamp. Ilill v. 
Johnson, 3 Car. &; P. 456. 

r Two Agreements in one Instrument.] — A 

contract in writing, by which, after inciting that 

A. had purchased a piece of ground, with four 
messwages thereon built, in one of which the- 
plaintiff resided, it was agreed that the plaintiff 
should continue to reside therein during the 
residue of A.’s term therein, provided the 
plaintiff should so long live, paying the rent 
of l.v. ; and in the event of the plaintiff’s dying 
during the term, leaving his wife him surviving, 

I A. agreed to allow her to reside therein on the 
same terms ; and A. further agreed to assign all 
his interest in the premises so purchased to the 
plaintiff, on payment within seven years of 140/.^ 
together with all expenses : — Held, in an action 
by the plaintiff for breach of the agreement to- 
assign the premises, that a lease stamp was not 
sufficient, and that an agreement stamp was also 
necessary. Loveloeh v. Franldgn, 8 Q. B. 371 ; 
15 L. J., Q. B. 146 ; 10 Jur. 246*. 

By^ a written agreement, not under seal, it was 
agreed that A. should rent of B. a ferry for SI. 6^. 
per annum. The same document contained the 
following memorandum: “Beit also kno\Nn,. 
that A. has this day bought of B. the great ferry- 
boat, for 20/.,” to be paid by four yearly instal- 
ments of 5/. each : — Held, that the document, 
did not require a stamp. Maqfield v. Rohin- 
sou, 7 Q. B. 486 ; 14 h. J., Q. B. 265 ; 9 Jur. S26. 

Where one Agreement Fulfilled,] — Where,. 

m an action to recover a stake of 100/., due upon 
a horse-race, a document w^as put m evidence, 
bearing one stamp, hut two agreements, opc of 
which had been fulfilled, the other being that 
upon which the action was brought : — Held, that 
the stamp must be taken to apply to the latter.. 
Frans V. Pfcitt, 4 Scott (n.R.) 378 ; 1 H. 

505 ; 3 Man. & G-. 769 ; 11 L. J., 0. H. 87 ; 6 Jur. 
652. 

Made Abroad.] — An agreement made betweerh 
two persons residing in Calcutta, relating to pro- 
perty in Calcutta, need not necessarily be written, 
on stamped paper. Crdelinsf v, JJerhert, 26- 
L. T. 381 ; 20 W. R. 348. And see Cases, post, 
cul. 348. 

Conveyance not by Deed.]— An instrument, 
which ill terms purported to be a conveyance of 
land, but which, not being m deed, could not 
operate as such, containetl a stipulation not to. 
disturb the part intending to takifthc premises: 
— Held, to operate as an agreement, and to re- 
quire an agreement stamp. Rex v. Ridgioell. G. 

B. iizC. 655 ; 9 H. A: R. 678 ; 5 L. J. (o.S.) M. C. 67. 
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Tor Indemnity.] — 4^^ agreement of indemnity 
given by an execution creditor to the sheriff re- 
quires a stamp. Shej)her(I v. Whrhle, 8 Car. &; P. 34. 

An undertaking whereby a party describing a 
distress to be taken for rent claimed to be due 
to him, engages to indemnify the bailiff who 
makes the distress, does not require an agree- 
ment stamp. Onx v. JBailpy^ 6 Scott (n.r.) 7US ; 
6 Man. & G. 198. 

Agreement to Present to Living.] — ^Where A. 
by writing, not under seal, agreed in considera- 
tion of 9,000/. to present the nominee of B. to a 
rectory, and to furnish an abstract to and exe- 
cute a conveyance of the next presentation to B., 
such writing is only an agreement, not a con- 
veyance, and does not require an ad valorem 
stamp. Wilmot v. Williinson^ 9 D. (Jc R. 620 , 6 
B. & C. 506 ; 5 L. J. (O.s.) E. B. 196 ; 30 R. R. 405. 

I 0 IT] — An I 0 IT does not require a 
stamp. Childers v. Jlnvl/wis, D.& R., N. P. C.S. 
S. P., Fisher v, Leslie^ 1 Esp. 426. • 

An I 0 U with the words for value received 
does not require a stamp. Gould v. Cooinhs^ 1 
0. B, 543 ; 14 L. J., C. P. 175 ; 9 Jiir. 494. 

An I 0 U contnining special terms that the 
sum to be paid shall be reduced in a certain 
event, and that part of the sum shall he disposed 
of in a particular manner, requires an agreement 
stamp. Emus v. Phillpotts, 9 Car. &; P. 270. 

Promise to Pay TMrd Party.] — The 

following document does not require a stamp, 
either as an agreement or as a promissory note : 
— “ 1839, Nov. 11, 1 0 U 45/. 13^'., which I bor- 
rowed of Mrs. M., and to pay her five per cent, 
till paid. R. T.” MLda7wtte v. Teasdale^ 13 M. 
& W. 216 ; 13 L. J,, Ex. 358. S. P., Taiflor v. 
Steele, 16 M. & W. 665 ; 16 L. J., Ex. 177 ; 11 
Jur. 806. 

Agreement in Form of Promissory Note.] — In 

1842, W. and S., type-founders, were indebted to 
G., the plaintiff’s testator, m 6,000/., previously 
to and after which time they supplied the defen- 
dant with type, being paid by him quarterly. 
W. and S. being applied to by G. for payment, 
delivered to him the following order, signed by 
them, and directed to the defendant — ‘‘24th 
September, 1842. Dear Sir , — We hereby autho- 
rise you to pay, on our account, to the order of 
G., ^,000/., at the following periods, deducting 
the amount from the quarterly accounts for type 
furnished to you, and to Messrs. E. and S., viz. 
11th November, 1843, 1,000/. ; lltb November, 
1844, 1,000/.; 11th November, 1845, 4,00(1/.; 11th 
November, 1846, 1,500/. ; and 11th November, 
1847, 1,500/.— 6,000/. Yours, W. and S.” The 
defendant returned the following answer — “ To 
W. G. Dear Sir, — Having received the fore- 
going authority from W, and S., I undertake to 
make you the payments as above stated. A. S., 
24th September, 1842.” The first two instal- 
ments, np to November, 1844, were duly paid to 
G. Type continued to be furnished by W. and vS. 
to the defendant up to December, 1845, quarterly 
payments for which were duly made by the 
defendant to W, and S. The quarterly account 
for type, up to the 31st December, 1845, amount- 
ing to 651/. 05. 9<^., was also paid by the defen- 
dant to W. and S., but the 1,000/. instalment, 
due on the 11th November, 1845, was not paid to 
G, In December, 1845, the defendant stated that 
he considered himself hound to see aR the 


iftnounts due from himself to W. and S. applied 
to the discharge of their debt due to G. •*— Held,, 
that the document of the 24th Decemlxir, 1812^ 
required an agreement, and not a promissory 
note or a bill, stamp. Hannltou r.Spottiswoode, 
4 Ex. 200 ; 18 L. J., Ex. 393. 

An agreement, hearing a half-crown stamp,, 
under 14 & 15 Viet. c. 97, for the sale of a lease, 
concluded with the following clause, signed by 
both parties : — “ The plaintiff doth, at the same 
time and place, lend to the defendant 84/. in. 
cash, to be repaid by instalments ” : — Held, not 
a note, and that the stamp was sufficient. 
eltellY. Westorer, 14 Jur. 816. IB., FoUett y, 
Minre, 4 Ex. 410 ; 19 L. J., Ex. G. 

“ I owe B. 6/., which is to be paid by instal- 
ments, for rent. Signed R. J. M.,” is an agree- 
ment, and not a note. Moffat v. Edwards. 
Car. &M. 16. 

‘‘ Borrowed this day of J. 1007. for one or two 
months ; cheque 100/. on the Naval Bank. Signed, 
J. D does not require stamping as an agree- 
ment or promissory note. Myne v. Eewdimk 21 
L. J., Q. B. 278. 

In an action by indorsee against payee nport 
t^e following instalment — ‘‘ On demaiul I 
promise to pay W. T. H., or order, oOOl. for value* 
received, with interest ; and I have lodged witb 
AV. T. H. counterpart leases as a collateral secu- 
rity for the 500/. and interest ” : — Held, that the 
latter part was not an agreement or contract 
within 55 Geo. 3, c. 184, and, therefore, that the- 
instrument required only to be stamped as a^ 
promissory note. Faneourt v. Thorne, 9 Q. 

312 ; 15 L. J., Q. B. 344 ; 10 Jur. 639. 

A document, in the form of a joint and several 
promissory note by a principal debtor and a. 
surety of 6/. payable by instalments, with the; 
proviso that, in case of default in payment of 
any one of the instalmeuts, the whole amount 
remaining unpaid should become due, concluded 
with the following clause — namely, “ Time may 
be given to either without the consent of the- 
other and Avithout pre 3 udice to the rights of the 
holders to proceed against either party, notwith- 
standing time may be given to another” : — 
Helil, that the document was not by reason of 
such a clause an agreement requiring to be 
stamped as an agreement, but a good promissory 
note. And per Hawkins, J, — Even if the clause 
in question amounts to an agreement, it is by 
the Stamp Act of 1870 exempted from stamp 
dyty, the subject-matter not exceeding sL 
Tates V. Erans, 61 L. J., Q. B. 446 ; 66 L. T. 
532 ; 56 J. P. 565. ^ — 

At the trial of a^actiqjl^tfs^cover^fioney alleged' 
to be due under an agreement, the plaintiff put in 
evidence (inter aha) the following document 
“ I, J. Dawe, promise to pay J. Yeo on his sign- 
ing a lease .... th^ sum of 150/. — J. D awe.” 
The document was stamped as an 
The plaintiff alleged that it embodiet^^he result 
of previous negotiations in reference to a lease.. 
The defendant alleged that the document was a. 
promissory note within s. 49 of the Stamp Act,. 
1870. A verdict was given for the plaintiff, and, 
it being doubtful whether there was evidence of 
th^ agreement, he was left to move for judg- 
ment Held (diss. Bowen, L. J.), that the docu- 
ment was not a promissory note withio the- 
meaning of s. 49 of the Stamp Act, 1870, inas- 
much as that act does not apply to a document, 
which is neither given nor accepted as a promis- 
sory note, and is not m fact such a note. Teo v. 
Eawe, 53 L. T. 125 ; 33 W. R. 739— C. A. 
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It 

In order that a clocmneDt may be a promissory 
note wihhm s. 49 of the Stamp Act. 1870, it mast 
substantially contain a promise to pay a definite 
sum of money and nothing more. A document 
•containing a promise to \)ay money ns port of a 
contract containing other stipulations would not 
be a pmmissory note wi!hin the act. By an 
instrument, described as a policv of insurance, 
after reciting that E. was desirous of being 
insured with the a})pellant corporati n, and that 
-there had been })aid to the corporation the sum 
•of 97. 17.'^ 4^/., being the agreed premiuin for 
cach*"assurance, it was witnessed that the cor- 
T^ioration did thereby guarantee to the assured 
payment of the sura of 100?. on May IS, 19G7 ; 
provided that, if the assured should be desirous 
at any time of surrendering the policy, the 
•corporation would allow to him the surrender 
value thereof as on May IS last preceding the 
•date of his notice to surrendei*, such v.iiiie to be 
jfixed according to the tables of the corporation 
for the time being in force with reference to 
tsurfenders : — Held, that tins instrument was 
liable to stamp duty as an agreement, and not 
.as a promissory note within s. 49 of the Stamp 
Act, 1870. jMovttftuje Inhiirance Corporathm C. 
Inland JRevennn Comnusnionern^ 57 L. J., Q. B. 
•630 ; 21 Q B. D. 352 ; 30 W. IL S33— C. A 
Affirming 58 L. T. 70(3. aho tit. 

Bills op Excha-nge. 

Admission or Acknowledgment ] — The follow- 
ing instrument, as being evidence of a con- 
tract, requires a. stamp : — “ 1 hereby acknowledge 
that I have held the estate called, &c., as tenant 
to F., at a yearly rental of 50Z,, from the 4th July, 
1837, the rent to be paid quarterly; and I 
further acknowledge to owe F. 60/. for the first 
year’s rent, which was due on the 4th July 
instant. I have, on the signing hereof, paid 
the attorney of F. 6fZ. in part of the rent so due 
to him as aforesaid. A. B.” Doc d. Fninliln v. 
jFnanhis, 3 P. & B. 56o ; 11 A. & E. 792 ; 9 L. J., 
•Q, B. 177. S. P., DiW d. Llnnnj v. E(ho((nli>\ 
.6 A. & E, 95 ; 6 K & M. 633 ; 2‘H. .k W. 139 ; 
5 L. J., K, B, 238; Doe d. IVriqlit v. Smithy 
•8 A. & E. 255 ; 3 N. & P. 335 ; 7 L. J., Q. B. 
158; 2 Jur. 854. 

“Memorandum. — I have this day received of 
Mr. F. P. a bill for 27/. 10,<?., at eighteen months’ 
4ate, on condition that Mr S. D, accepts the 
partnership beyond two year.s : but should Mr. 
D. give notice at the expiration of eighteen 
youths, and not afterwards rescind the same, 
the bill #0 be null and void,” — is admissible 
without a starmp, no^??;.J'g anTtgreement, or any 
minute or memorandum of an agreement, or 
•evidence of a contract witliin 55 Geo, 3, c. 1S4 ; 
■first, because it was only evidence of the contract 
subsequent admission ; and, secondly, 
because only exprc.s.^^ed the same con.sequences 
which the law would implv. De Porqvd v. Patje, 
15 Q. B. 1073 ; 2(^ L J., (}, B. 28 : 15 Jur. 148. 

A letter, in winch the defendant, ubo va.s 
proprietor of a theatre, wi'ote to a tin id person, 
isaying, “ E, must be satisfied with his salary 
until 1 know what turn the .season tnke.^,” iSc^iot 
an ngreernent, and does not require a stamp 
Fmzerv. Buniu 8 Car. tk P. 704. 

An acknowledgment that a liill has been 
iiccepted for the purpose of accomniodatinn 
does not require a stamp, XotUnr v. WrhTj, 5 
C, B. 834, 

A document used as an acknowledgment to 
take the case out of the statute of limitations 


need not be stamped. JMorvis v. Disro^i^ 4 A. &; E. 
845 ; 6 N. & M. 438 ; 2 H. & W. 57 ; 5 L. J., 
K B. 155. 

Unless it be a promissory note improperly 
stamped. Jmia^ v, Ryder., 4 M. & W. 32 ; 1 
H. & H. 256 ; 7 L. J., Ex. 21G. S. P., Puvmiter 
V. Par miter, 3 Be G. F. J. 461 ; 30 L. J., 
Ch. 508 ; 3 L. T. 799. 

The following document signed by the de- 
fendant requires no stamp ' — “ H. (the plaintiff) 
has advanced me 12?. on furniture delivered to 
him at Stratford.” Ili{,vley y. 0'Conm'}\ 8 
Car. A P, 204. 

An agreement used as evidence of an acknow- 
ledgment is admissible without a stamp. Wheldon 
v. Matthews., 2 Chit, 399. 

An acknowledgment In this form : — “ Sept. 15, _ 
1824. Mr. T. has left in my hands 200/ , J. A.,”' 
does not require a stamp. Tomliins v. Asliby, 6 
"B. ck C. 541 ; 9 B. & B. 543 ; 5 L. J. (o.s.) K. B. 
246. Op. -Scn*?v/ V. Goodman, 2 M. & W. 768; 
M. & H, 108 ; 6 L. J., Ex. 188. 

When in Form of Beceipt ] — See post, 

Becsipt, col. 366. 

Consideration not Expressed] — The follow- 
ing document, given by a plaintiff to a defendant, 
requires a stamp as an agreement “ August 2, 
according to Mr. H.’s (the defendant) request, 
the land at B. under Mr. E., I will be bound for 
till next Lady-day — Bent, 48/.” Glover v. ILtc- 
hett, 2 H. & H. 487 ; 26 L. J., Ex 416 ; 3 Jur. 
(N S.) 1U83 ; 5 W. B. 881. 

Deposit by Plaintiff— Memorandum by Defen- 
dant.] — The plaintiff deposited with the defen- 
dant 5U()/. fur a speculation in foreign stock, and 
the defendant signed the following memoran- 
dum : — “ Bristol. August 14th, 1843. Memoran- 
dum. Mr. S. has this day deposited with me 
oUO/. on the sale of 10,300/., 3/. per cent. 
Spanish, to be returned on demand”: — held, 
that this was not a promissory note, and did 
not require a stamp as such. Slree v. Tripp, 
15 11. k, W. 23 ; 15 L. J., Ex. 318. S. P., Fan- 
court V. TJumie, 9 Q. B. 312 ; 15 L. J., Q. B. 344 ; 
10 Jur. G39. 

Terms of Delivery.] — A memorandum given 
by carriers at Dover, on the receipt of goods, in 
the following terms, viz. : — Beceived of L. ck Co. 
a paper parcel, directed to Messrs. H, B. A Co., 
62, Lombard Street, value -60/., which we i^^rce 
to deliver to them to-morrow, fire and robbery 
excepted — carnage paid here,” and signed by 
them, is admissible without a stamp, although it 
was contended that it was an agreement, the 
subject-matter of which exceeded 207. Latham 
v. liutley, B. & M. 13. 

A memorandum by a wharfinger of the receipt 
of goods, to be shipped and ibrwarded to the 
plaintiff in a particular manner, may be given 
m evidence for the purpose of showing the terms 
on which they were received, without a stanqi, 
although the value of the goods W'as above 207., 
the wharfage being of a less amount. Chadwh‘% 
V. B. & M. 15. 

In an aetion on a contract to rc-dclivcr, on 
request, wine which had btr^n [ilaccd in the 
defendant's care, the iiluinliff offered m evulcnce 
a writing, signed by the deferi(lanto(a wine mer- 
chant), m substance as follows * — “ This is to 
certify, that M. has in his cellar belonging to H. 
(^under whom the plaintiff claimed), that is 
paid for, twelve dozen of port wme,” “March 
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5th, 1823. Receivec^ from H. five bottles of 
port,” &c., “ maldng in the whole,” &c., all the 
above wme paid fer ” : — Held, that such writing 
was admissible without a stamp, not being an 
agreement, nor any minute or memorandum of an 
agreement, nor evidence of a contract, within the 
statute. Bla<fliiveU y. Jl'Xanghtaii, 1 Q. B. 127. 

An instrument as follows : — You will be 
pleased to receive the register of the brig 
‘ Gratitude,’ which I enclose, and which [ lodge 
in your hands as a security for the payment 
of all demands and charges on account of the 
Tcssel since she has been in this port, and which 

I hope will be satisfactory to yon,” is not receiv- 
able in an action by the wndter to recoTer 
possession of the register, without an agreement 
stamp. JBowni v. Fox, 2 M. & Ey. 167 ; 6 L. J., 
(o.s.) K. B. 235. 

Authority to Honour Acceptance.] — Theplaini^ 
tifi sold goods to B., taking his acceptances for 
the price, ami sent them to the defendant as B.’s 
agent, who consigned them to his partners abroad 
for sale. While these acceptances were rnnning, 
the plaintiff doubting B.’s solvency, required 
additional security, whereupon B, wrote the 
following letter : — “ Mr. W.” (the plaintiff) 
“holding my acceptances for 1,1002, or there- 
abouts, for goods consigned by him, on my 
account, to your firms at Pdo de Janeiro and 
Bahia, I hereby authorise and direct you, from 
and out of the remittances that you may receive 
against net proceeds of any consignments made 
by mo to either of your firms, subsequent to 
the 1st May last, to pay such acceptances upon 
and as they become due, or afterwards, if 
previously to the receipt of such net proceeds 
of such consigments, the bills are not honoured 
by me ” : — Held, that this letter did not require 
a stamp, either as an inland bill or as an I 
agreement. ^Vallier v. Rostron^ 9 M. & W. 411 ; ' 

II L. J., Ex. 173. I 

Specific Performance — Notice to Treat.] — 

Specific performance having been decreed against 
a railway company, founded on the ordinary , 
notice to treat and assessment of value by a j 
jury, the notice to treat need not be stamped as | 
an agreement. Rawlings v. Metropolitan Rij.. 
18 L. T. 870. 

Order to Pay over.] — A. having goods at the 
whs^i’f of B., which C. had conveyed there by 
ship, gave B. a paper by which he authorised him 
to sell the goods, and out of the proceeds to pay 
C. the balance due to him for freight, mention- 
ing the sum : B. sold the goods and| received the 
proceeds : — Held, in an action by 0. against B. 
for the sum mentioned in the paper, that the 
paper did not require a stamp. JRumgRiowys v. 
Briant^ 4 Car. & P. 157. 

A.’s attorney gives B. a written authority to 
pay money for A. This authority does not 
require a stamp, either as an agreement or as 
a power of attorney. Rarlier v. Rnhols^ 7 Car. & 
P. 406 ; 1 M. & W. 30 ; 1 Gale, 866 ; 5 L. J., Ex. 90. 

Bequest to landlord's Bailiff,] — The follow- 
ing document d^es not requii'e an agreement 
stamp; — “I, H. P., do hereby request S. B., 
bailiff to my landlord, who, on the 4th Ho- 
yember, 184o, having distrained my goods on the 
premises which I now hold, for 10002., as rent 
due to S. B., and I request him to forbear the 
sale thereof until the 2nd February, 1849, to 


dhable me to discharge the rent ; and I hereby 
request, agree, and consent, that the ^oods so* 
distrained shall remain at mv proper cost in lus- 
posscssion upon the promises until the 2nd 
February, 1849, and I undertake to give up the 
same goorls ami not to replevy the same, and 
that tins distress shall remain in full force daring 
that tune ; and I undertake to give up peaceable 
possession of the premises and effects distrained 
on the 2nd February, 1819, and pay all costs, 
and charges attending this distress.” FhJtioicU 
v Mdnes, 4 Ex. 825; 19 L. J. Ex. 153. S. P., 
Ihll V. Random. 6 Scott (N.R.) 571 ; 5 Man.. &G. 
789 5 12 L. J., C. P. 275. 

Note by Broker to his Principal.] — A note 
sent by a broker to his principal, of a purchase 
he had made, did not require a stamp, as 
a minute or memorandum or an agreement, 
although the subject of the purchase was above 
202. value, and not within any exenijition from 
stamp duty. Josephs v. Rehvh\ 1 Car. & P. 341.. 
S. P.. Tomlnns v. Savory^ 9 B. & C. 704 ; 4-*M. & 
By. 538 ; 7 L. J. (o.s.) K. B. 334. 

Letter to Prove Contract of Marriage.] — A 

letter read to prove a contract of marriage iieedi, 
not he stamjicd. Orford v. Cole^ 2 Stark. 351. 

Dissolution of Partnership.] — When a notice 
of dissolution of partnership stated that the 
parties had agreed to dissolve, it is not admissible 
unless stamped as an agreement. May v. Smitkf. 
1 Esp. 283. See Jcnhins v. Bllzard^ 1 Stark. 
418 ; 18 B. B. 792. 

Revocable Agreement to G-rant Permission for 
Erection of Jetty.] — By an instrument not under 
seal the conservators of the Thames agreed to 
grant permission during their pleasure to the 
appellants to construct and retain a jetty in con- 
sideration of an annual payment yearly so long 
as the jetty was allowed by the conservators to* 
remain : — Held, that the instrument was not 
chargeable ivith stamp duty under 33 & 34 Viet., 
c, 97 (the Stamp Act, 1870), either as a “con- 
veyance on sale ” within s. 70, or as an instru- 
ment whereby any property was transferred to 
or vested in any person, within s. 78, or as a. 
“ lease or tack,” or “ bond, covenant, or instru- 
ment of any kind whatsoever,” within the- 
schedule, but only as an “ agreement.” Thames- 
Coyiservutors v. Inland Revenue Commissioners^ 
56 L. J., Q. B. 181 ; 18 Q. B. B. 279 ; 66 L. T. 
198 ; 35 W. B. 274. ^ 

Auction — Me-^orai^v^y Aa^ctioneer .] — K 
written paper signed by the auctioneer, and 
delivered to the bidder, to whom lands were let 
by auction, containing the description of the 
lands, the term for •which they are 
bidder, and the rent payable, must b^Uim'pedj 
RamshoUom v. Mortley^ 2 M. & 445' ; 15 B. B, 

304. 

^ But a similar paper, not signed by the auctioneer 
or any of the parties, was not such a minute 
of the agreement as wms required to be stamped,, 
nqf such a writing as wmuld exclude parol evi- 
dence. Ramshottoni v. Tunhridge, 2 M. & S. 434 
15 B. B. 302. 

Resolution of Company.] — resolution of a. 
company or an as&ociation, for the appointment 
of a clerk or a secretary, at a certain salary, is 
not an agreement, nor a minute, nor a memo- 
randum of an agreement, that need be stamped. 
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Vayglitmi v. Brine^ 1 Scott (n.e.) 258 ; 1 Man. 
& a. 36? ; 9 L. J., C. P. 32fi. 

A minute of a resolution entered in the boohs 
<of a joint-stoclv company, for the acceptance of 
n tender for work to be done for the company, is 
mot a minute nor a memorandum of an agree- 
ment that need be stamped. Lucan v. Bmcli^ 
1 Scott (N.R.) 350 ; 1 Man. & G. 417. 

But a minute of a resolution, which purported, 
«on the face of it, to be an agreement that the 
plaintifE should have an additional sum for the 
■extra trouble imposed on him by a deviation 
from" the original line of road, and which was 
read over to the plaintifE, and was assented to 
by him, required an agreement stamp — per Kolfe, 
.B., at nisi prius. Lucas v, Beacli^ 1 Scott (N.R.) 
560 ; 1 Man. & G. 417. 

Agreement to Pay Uncertain Amount.] — ^An 

‘instrument by which a party promises to pay 
65L. and also all such other sums as by reference 
to his books he owed to another, with interest, 
Teqilu'cs an agreement stamp. Smith v. Llght- 
migale, 2 Stark. 375 ; 20 B. B. 694. 

Extra Work.] — ^Where work has been doruf 
"under a written contract, the plaintiff cannot re- 
-cover for extras imless the contract is stamped. 
Vinceni v. Cole^ 7 L. J. (O.S.) K. B. 180. 

Debenture or Promissory Note — Not under 
'Seal — Payable to Order.] — An instrument issued 
by a company incorporated under the Joint 
Stock Companies Acts, 1856 and 1862, purport- 
ing upon the face of it to be a “ debenture,” with 
coupons for the payment of interest half-yearly 
attached to it, and containing an engagement on 
the part of the company to pay “ the amount of 
this indenture ” to A, B. or order on a given day, 
with interest at five per cent., is under the Stamp 
Act, 1870, chargeable with a debenture stamp of 
'2s. Qid , and not with a promissory -note stamp. 
British India Steam Namgation Co. v. Inland 
Bevenue Commissioners^ 50 L. J., Q. B. 617 ; 7 
■Q. B. D. 166 ; 44 L. T. 378 ; 29 W. B. 610. 

Approval of Draft.] — A draft agreement had 
'on the back of it the following memorandum : — 
■“We approve of this draft,” and this was signed 
by th6 parties : — Held, that it did not require 
any stamp. Doe d. Lamlourn v. Pedg ri^h^ 4 Car. 

P. 312. 

Proposals and Acceptances.] — ^Where a pre- 
^sal was made in waiting by A. to let a piece 
^ land tcrB. on certain terms contained in a 
written agreein-ent b75rwc:m BTand C., and A. 
•afterwards agreed by parol that B. should have 
the land upon the terms proposed : — Held, that 
the original proposal w^as receivable without a 
V. Brown^ 6'^ D. &: B. 682 ; 3 B. & 
0. J. (o.s.) K. B. 111. And see Edgar 

V. Blioh., r Stark. 464 ; 18 B. R. 809 ; Turner v. 
Eord, M, & M. 131 ; 7 B. & 0. 625 ; 6 L. J. 
l[^O.S.) H. B. 122; Chaplin v. Clarh, 4 Ex. 407 ; 
Doe d. Bingham v. Cartwright^ 3 B. & Aid. 326, 

Where a proposal made orally is assented to 
in wanting, the latter being evidence of an agree- 
ment, is not admissible wdthout a stamp ; as, 
where it is written by the defendant and signed 
by the plaintiff. Ilegarty v. 14 C. B. 

<527 ; 2 C. L. B. 779 ; 23 L. J., G. P. lol ; 18 Jur. 
496 ; 2 W. B. 373. 

If, after two parties have orally agreed to cer- 
tain terms, one of them desires that they shall 
"be put into wanting, and the other writes them 


out in the form of a proposal, which is orally 
accepted, this does not require a stamp as an 
agreement. Laing v. Smith., 3 P. & P. 97. 

In an action for w^ork and labour, the defen- 
dant offered m evidence a proposal on his part, 
which w^as not finally acceded to, containing an 
estimate of the amount of the work : — Held, 
that it being a mere proposal and estimate, it 
might be read, although it w^as not stamped. 
Pennifovd v. Jlaniilton^ 2 Stark. 475. 

No document requires an agi’eement stamp un- 
less it amounts to an agreement of itself or to a 
memorandum of an agreement already made ; 
and therefore a wautten or printed offer not ac- 
cepted in writing does not require a stamp. 
Carlill V. Carholic Smolte Ball Co , 61 L. J., Q. B. 
696 ; [1892] 2 Q. B. 484 ; 56 J. P, 665. 

The following document is not a mere proposal 
but requires an agreement stamp • — “ I agree to 
•‘build up eight cabins on board of the ‘ American 
Lass’ for 40Z. in cash.” TIegamty v. Milne ^ 2 C. 
L. B. 779 ; 23 L. J., 0. P. Lol ; 18 Jur. 496 ; 2 
W. Er373. 

The defendant directed the plaintiff, who was 
possessed of a patent for furnaces, to send him 
“ a licence to use two of his patent furnaces, to 
he applied to a single plate, &:c., for 25Z., as 
agreed ; the engineers’ or furnace-builders’ time, 
to superintend or fix the above order, to he paid 
six shillings a day” : — Held, an agreement, and 
not a mere proposal. Chanter v. JDiohenson^ 2 
D. (N.s.) 838 ; 6 Scott (n.r.) 182 ; 6 Man. &; G. 
253 ; 12 L. J., C. P., 147 ; 7 Jur. 89. 

A manager of a theatre wrote to an actor, 
offering him an engagement, at a weekly salary 
of 21. Some months afterwards the manager 
wrote to the actor, stating that his services 
would be no longer required, unless he would 
accept 30s. a week only, for the summer season. 
The manager, however, subsequently wrote to 
the actor as follows : — “ I have received your 
letter, and, on reconsideration, wiU give you the 
same terms (21.) per week for the summer 
season.” In an action for the amount of his 
salary as an actor at the theatre : — Held, that 
the letters were only proposals, and did not 
require a stamp. Hudspeth v. Yavnold^ 9 C. B. 
626 ; 19 L. J., C. P. 321 ; 14 Jur. 578. 

Pending a negotiation for a tenancy, the terms 
of which were arranged by parol, the landlord 
signed and delivered to the tenant the foUowang 
memorandum : — ‘*1 shall be happy to allow Mr. 
B. to leave the apartments without any noGce, 
if he finds anything which may at all lead him 
to suspect that there is any embarrassment in 
his landlord ” : — ^Held, that this was not such an 
agreement, (Tr a minute of an agx’eement, as to 
require a stamp. Bethell v. Bleneoioe, 3 Scott 
(N.R.) 568 ; 3 Man. & G. 119 ; 10 L. J., C. P. 243. 

Rules for Government of School— Signed by 
Master. ] — The trustees of a free school drew up 
rules for the government of the school, prescrib- 
ing also the terms upon which the master should 
hold or be dismissed from his office. These were 
signed by the trustees and by the master, who 
was already in office, and were produced by the 
trustees on the trial of a cause between them 
and the master (then dismissed)^ as “ rules agreed 
upon at a meeting of the trustees ” : — Held, ad- 
missible without being stamped as aw agreement. 
Browne v. Dawson., 4 P. &; D. 355 ; 12 A. & E. 
624 ; 10 L. J., Q. B. 7. 

Appointment to Office.]— The appointment in 
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writing of a treasiireif to the guardians of the 
poor of Birmingham, under a local act, at a 
jearly salary, requires a stamp, v. Welch, 

2 Car. & K. 296 ; 1 Den. C. C. 199. 

Two persons, who had been appointed com- 
mon-keepers in a manor, appointed their deputy, 
by the following writing signed by them : — “ We, 
the undersigned, haring being appointed common- 
keepers, hereby nominate and a^ipomt you our 
deputy for the lower common, and authorise you 
to act for us in that behalf m aU things pertain- 
ing to the rights and privileges of the lord and 
the tenants of the manor, with the same powers 
and m the same manner as it would be our duty 
to act,” It then went on to state what were the 
rights of common, and in what manner the duties 
•of common-keeper should be exercised : — Held, 
that this document did not;require to be stamped, 
as being a “ grant or appointment of or to an 
office or employment,” with 55 Grco. 3, c. 184.' 
Roberts v. MUott, 11 M, & W. 527. 

Prospectus.] — In an action by a schoolmaster 
Cor a sum of money in lieu of three months’ 
notice of the removal of the defendant’s sons 
from school, it appeared that the defendant’s 
agent, having expressed a wish to place the de- 
fendant’s sons under the plaintiff’s care, received 
from the latter a prospectus, which stated that 
the terms were 00 guineas per annum, and that 
three months’ notice, or payment, was required 
previously to the removal of a pupil. The plain- 
tiff, at the time of delivering the prospectus, 
agreed, verbally, that the boys should be charged 
for at the rate of 50 guineas per annum each. 
The boys were thereupon sent to the plaintiff’s, 
and were taken away without the stipulated 
aiotice , — Held, that the prospectus was a pro- 
posal, and not an agreement, and that no stamp 
was necessary. CUiij v. Crofts, 20 L. J., Ex. 801. 

Where the agreement on which the action is 
brought is contained in a prospectus of terms 
delivered by the plaintiff to the defendant, it is 
necessary to get that identical copy stamped 
which has been delivered. Williams v. Stovgh- 
,t07i, 2 Stark. 292. 

But in a somewhat similar case a prospectus 
vwas allowed to be read to show what the terms 
were although it was not stamped. Edgar v. 
Mich, 1 Stark. 464 ; 18 B. B. 809. 

Letters of Traders,] — A letter written by a 
•son who managed his mother’s trade for her, to a 
-crec]flH:or of hers, containing a promise to pay her 
■debt, need not be stamped, and was exempted 
Hinder 32 Geo. 3, c. 51. Maohenzie v. Banhs, 5 
Term Bep. 176. 

Several Documents.] — B. wrote to an associa- 
tion to insure a vessel, and agreed to abide by 
their rules ; the policy did not mention the 
rules : — Held, one contract, and that the letter 
was admissible without a stamp, as the policy 
was stamped. Albert Average AssooiaUo)i, In 
T6,BhjWscase,W B. 13 Eq. 529 ; 20 W. B. 504. 

Where a contract is contained in letters, it is 
•sufficient if one of the letters bears a stamp, 
.although on the part of one of the contracting 
parties the letters are written and signed by an 
aigent. Grant Y.^Maddox^ 15 M. & W. 737 ; 15 
L. J., Ex. 104. 

Where A., "^letter, entered into an agreement 
with B., who Became a party to the engagement 
by writing a memorandum at the bottom of the 
copy of the letter, and 0. afterwards became 
.guarantee for B. to A. by an indorsement on the 
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back of the copy of the same letteiq in which 
reference wa-j made to the terms of th3 agree- 
ment on the other side of such copy : — Hold, 
that only one stamp was necessaiT- Stead v. 
Liddard, 8 Moore, 2 ; 1 Bing. 196 ; 1 L. J. ( 0 . 3 .) 
C. r. 52, 

The defendant having purchased the lease of 
a house at a public auction, he afterwards wrote 
to the auctioneer requesting him to send the key, 
and stating that his auctioneer was desirous of 
taking an inventory of the fixtures. The auc- 
tioneers accori lingly met, and disagreeing as to 
the valuation, appointed an umpire, to Whom 
they inclosed an inventory, stating the fixtures 
to be the property of the plaintiffs, and valued 
to the defendant. The umpire made a valuation, 
and appraised the fixtures at a certain sum, and 
returned the inventory with an appraisement 
duly stamped. The defendant by letter after- 
' wards requested the plaintiffs’ auctioneer to 
remove the fixtures, which was done, and on the 
following day the defendant wrote to the plain- 
tiffs that he would attend at the house and"* f»ay 
them the amount of the fixtures as settled by the 
appraiser. The first and last letters were signed 
bf the defendant, but the first only was stamped : 
— Held, that one stamp was sufficient, jkem- 
ining v. Berry, 2 M. ic P. 875. 

A letter put in was stamped with a 30^’. stamp ; 
a second letter was offered by the defendant to 
show that the contract was for a yearly tenancy. 
Tnis letter was unstamped and was rejected : — 
field, the rejection was proper, as if it was a 
separate agreement it required an agreement 
stamp ; and if it was a portion of the same agree- 
ment, a stamp was necessary upon one of the 
letters. Atherstonc v. Bostoch, 2 Scott (n.e.) 
637 ; 2 Man. & G. 511 ; 1 Drink. 96 ; 10 L. J., 
C. P. 113. 

D., being the holder of several bills of ex- 
change, and being indebted to the plaintiff, and 
also to B. and G., the plaintiff’s agents, addressed 
to the latter as .such agents a letter, wherein he 
proposed to hand over to them certain of these 
biUs on receiving from them hills of lading for 
a cargo of wheat shipped on his order and for 
his account by the plaintiff. B, and G. received 
two of the bills of exchange, and wrote a letter 
to D., varying the terms of his proposal, and 
consenting to receive the bills generally on ac- 
count when cashed. The first letter was stamped ; 
the second was not stamped : — Held, that the 
fii^t letter was the only evidence of the contract 
upon which the bills were delivered to B. and G^ 
and therefore properly stamped. %}hultz y. 
Astleg, 2 Scott, 8^ ,* 2SBii;^N.<^544 ; 5 L. J., 
C. P. 130. 

Beference to other Document — Only one Agree- 
ment.] — Where an agreement refers 
document, so that the two papers, in fi?^^form, 
only one agreement, it is sufficient if one of the 
papers only bears an agreement stamp. Beats 
v. Blohin, 1 C., M. & B. 422; 6 Tyr. 116; 4 
L. J., Ex. 28. 

The following memorandum, signed by the 
plaintiff, was offered in evidence : — 

“ Total value of wheat grown, &c, £94 1(> 8 

Bent due to Mr. A. . . . 63 10 0 


Balance due to Mrs. M. . £41 0 8 


and secured by the joint and several note of 
certain pemons. This note is to be subject to 
the revised valuation of C. and D., and will be 
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more or less than 417. 0.?. 8^7., according as the^^ 
value hlie corn. The note was given up to me 
this 20th August, 1844 ” ; — Held, that the agree- 
ment to which the memorandum referred being 
already in evidence, the memorandum itself was 
admissible without a stamp. Marshall v. Poiodl, 
9 Q. B. 779 ; IG L. J., Q. B. 5 ; 11 Jur. 61. 

Stamped Instrument — Eeference to Un- 
stamped.] — An instrument legally stamped is 
not vitiated by referring to instruments which 
are not stamped, Zfuck v. Smdilyll^ M‘01el. 
2L7r 13 Price, 455. 

Specification — Not Annexed,] — A specification 
referred to in an agreement, but not annexed 
thereto, may be stamped as a separate instru- 
ment. BrUjgs v. Peel^ 11 Jur. 611. 

A specification of works signed by the parties 
to an agreement for their execution, and referred 
to ill such agreement, but not annexed to or in- 
dorsed upon it, should be stamped separately 
fronT'the agreement. Install v. Yates^ 1 W. R. 24. 

Demise — Covenants in Expired Lease— Sche- 
dule,] — By an agreement of demise, the lai;M:l 
was to be farmed according to covenants con- 
tained in an expired lease. The expired lease 
being produced in an action brought for not 
farming the land according to those covenants : 
— Held, that it was not a schedule, catalogue or 
inventory containing the conditions or regula- 
tions for the management of a farm, and there- 
fore did not require a stamp. Stmtt v. Rohirisun.^ 
3 B. & Ad. 395. 

Alteration of Instrument.]— If an agreement 
has a penal clause added after the signature of 
one party, it may, nevertheless, under circum' 
stances, only constitute one instrument, and so 
no new stamp be necessary. Knight v. Crooli- 
ford, 1 Esp. 190 ; 6 R. R. 729. 

Where the terms of a properly-stamped agree- 
ment were altered by a subsequent agreement, 
which was not stamped ; — Held, that the latter 
agreement could not be read in evidence, nor 
could the plaintiff recover on the counts on the 
first agreement only. Reed v. Deere, 7 B. & C. 
261 ; 2 Car. & P. 624 ; 31 R. R. 190. 

The alteration of an agreement to give up a 
farm by adding the words ‘‘ house and premises,” 
after the instrument is complete, does not render 
a fresh stamp necessary. Doe d. Watei’s nV. 
D[oughton, 1 M. & Ry. 208 ; 6 L. J. (o.s.) K. B. 86. 
^ An agreement aUered by the parties before the 
date mentioned forc^.rf 0 $inaivgas requires a fresh 
stamp. Bacon v. Sniv^pson, 3 M. & W. 78 ; 7 
L, J., Ex, 34. 

By memorandum A. and B. agreed to refer a dis- 
pute t o an impartial surireyor j by a further 
written on the same paper on a 
subsequent day it was agreed that the question 
should be settled by one 0. : — Held, that the two 
memoranda required only one stamp, Taylor v. 
Barry, 1 Man. & Gr, 604 ; 1 Scott (N.E.) 576 j 9 
L, J., 0. P. 298. 

Cognovit or Warrant of Attorney.] — A mere 
cognovit need not be stamped. Ames v. Hill, 2 
Bos. & P, 150. S. Clarhe v. Jones, 3 B. P. G. 
277 ; Bray v. Maimn, 8 M, & W, 668, 670 ; 10 
L. J., Ex. 468 ; 5 Jur. 635. 

Unless it contains some terms of agreement, 
and the money to be paid exceeds 207, (now 57., 
by 23 Yict, c. 15), in which case the same stamp 


820 

is required as on an agreement. Reardon v» 
Sioahy, 4 East, 187. 

A cognovit which merely gives the defendant 
time does not require an agreement stamp. Jay 
V. Warren, 1 Car. & P. 532, 

Although the plaintiff, at the time of its exe- 
cution, undeidakes on a separate paper to give* 
the defendant time. Morley v. Hall, 2 D. P. C. 
494. 

Though containing a stipulatiou not to take 
advantage of its being before declaration. Green 
V. Gray, 1 D. P. 0. 350. 

But a cognovit containing terms of agreement- 
must be stamped. Rose v. Tomlinson, 3 B. 
P. 0. 49. 

A defeasance upon a warrant of attorney does 
not require a separate stamp from that upon the 
warrant of attorney. Cawthorne v. Holhen, I 
Bos. & P. (n.e.) 279. 

^ Amount Necessary.] — ^A warrant of at- 

torney, dated 9th November, 1340, to secure 1,0007, 
prinojpal, and interest at 57. per cent., from the 
1st July, 1840, required only an ad valorem stamp 
of 67., which only covered the principal sum 
secured of 1,0007., the interest already accrued 
from July till November not being considered by 
the court to be a sum of such a nature as to raise 
the principal above 1,0007 Blcriwint v. Goidgi\ 
5 Scott (N R.) 605 ; 2 B. (N s.) 652 ; 4 Man. & 

705 ; 12 L. J., 0. P. 55 ; 6 Jur. 952. 

Sale by Auction— Several Lots,] — If, on a sale 
by auction, the same person is declared the 
highest bidder for several lots, a distinct con- 
tract arises for each lot. Hnimerson v. HeeliSy. 
2 Taunt. 38; 11 R. B. 620. 

Leasehold and copyhold premises were put up 
to auction in two separate lots, which were 
knocked down to the purchaser, and he signed 
the foRowmg memorandum : — ‘‘ I hereby ac- 
knowledge that I have this day purchased by 
public auction Lots 1 and 2 of the estates men- 
tioned in the annexed particulars, at 2457. (1507. 
for Lot 1, and 957. for Lot 2).” Upon refusal 
of the purchaser to complete the purchase, the 
premises were resold, and an action was brought 
to recover the difference of the price : — Held,, 
that the memorandum required two stamps, 
Wutlifig V Horioood, 12 Jur. 48. 

Semble, that if parties choose to divide their 
contracts, so as to lessen the amount of stamps, 
they may legally do so. Hawli'ms v. CluUerlmelt, 

2 Car. & K. 810. 

The same paper, containing two different con- 
tracts for the purchase of different lots by dif- 
ferent perso;»s, having one stamp affixed on that 
part of the paper which contains the contract of 
sale with the defendant, and to which the stamp 
officer’s receipt for one penalty refers, is suffi- 
cient to legalise the evidence of such contract, 
Poioell V. Hdmunds, 12 East, 6 ; 11 B. B. 316. 

Several Parties.] — The several underwi'iters of 
the same policy have such a community of in- 
terest in the subject insured, that if they all 
agree to z-efer the demand of the assured on that 
policy, one stamp for the agreement to refer and 
one stamp for the award are sufficient. Goodsort 
V. Rories, 6 Taunt. 171 ; 1 Ma'fsh. 626. 

An agreement by several for a subscription to* 
one common fund, such as for makfag a wet dock 
at Bristol, though several as to each subscriber, 
only requires one stamp. Davis v, Williams, 15 
East, 232, 



221 KEyENUE — Stamps* 322 


By a written agreement three persons bound 
themselves, that, in consideration of A. discharg- 
ing a debt due from B. to 0., amounting to 200l., 
with the costs thereupon, each of the three would 
severally pay 60^., and one-fourth part of such 
•costs, and give a bond, bill, or note, for his own 
proportion : — Held, that the agreement required 
only one stamp. Mcinish otto )7 iy. Davh, -IM. &W. 
58i ; 7 D, P. 0. 173 ; 8 L. J., Ex. 80. 

A cargo of goods, part of which belonged to T. 
separately, and part to T. and W. as partners, 
being in the hands of the consignee, T., on appli- 
oation for both parcels, signed an undertaking 
in the name of T. and W. to pay freight for 
them, but commencing with, “ I hereby engage 
to pay,” and the goods were delivered to him. 
■On an action against T, for the freight of his 
own parcel, the agreement was produced, with a 
single stamp impressed, and held admissible, 
because, although the agreement related to the 
■goods of the partnership as well as his own, he 
■could not bind his partner as to the latter, but 
had made himself personally liable for the wjiole, 
iind therefore the agreement was entire. SJi/pton 
V. Tlwrnttm, 1 P. & D. 216 ; 9 A. & E. 311: ; 8 
L. J., Q. B. 73. 

Where several parties contract to do respec- 
tively difEerent kinds of work set forth in a 
specification ; — Held, that the contract is several, 
and that part of the specification only which 
relates to the work to be done by any one of the 
■contractors, is part of the agreement of such 
■contractor, and that the agreement may be 
stamped accordingly by him. JBriggs v. 

11 Jur. 611. 

2. Statutory Exemptions. 
a. Not of the Value of £6. 

Apparent Value.] — On appeal against an order 
■of removal, the appellants, to show that the 
pauper served more than forty days as an ap- 
prentice in the respondent parish with the 
assent of Ms master, produced a written paper, 
purporting to certify that the father of the 
pauper agreed to give his master eight shillings 
for the term of his apprenticeship : — Held, that 
there being nothing to show that the value of the 
subject-matter of the agreement was 20Z. (now 
5Z.), it did not require a stamp. Bifx, v. Emlerby, 
5 B. &: Ad. 205 ; 9 L. J. (O.S.) M. C. 80. 

An agreement of reference, of all matters in 
<iiffejj^nce in a cause, does not require a stamp 
when it does not appear that the matter of the 
agreement is of the value of 20Z. Lloyd v. Man- 
Mi, 1 L. M. & P. 130 ; 19 L. J., Q. B. 192. 

A memorandum does not require a#tamp, if it 
•does not appear affirmatively that it relates to a 
matter amounting in value to 20Z. Feltham v. 
Cartwright, 7 Scott, 695. 

Several Matters.] — ^A memorandum signed by 
a bidder after his name had been marked against 
several lots at an auction, stating that he agrees 
to become the purchaser of the several lots set 
against his name, does not require a stamp, 
though the aggregate exceed 20Z. in value, no 
single lot being at that price. Boots v. Dormer 
iLord), 4 B. & Ad. 77 ; 1 N. & M. 667. 

An instrument ^ follows : — ‘ * Memorandum. — 
Mr. B. has left in the cellar at &c. seventy-two 
barrels containing ale, in Mr. H.’s casks, which 
1 agree to allow Mr. H. to take from my cellar at 
any time within three months from this date, by 
receiting one day’s notice ; and if left in the 


cellar beyond that tune. Mr. B. or Mr. H., or 
whom it may concern, to pay rent or war 2 house- 
voom for the same. Dated this 4th day of 
August, 1S42. J. S.,” is admissible without a 
stamp, although the value of the goods exceeded 
201., the amount of rent (if any) being less. 
Baldwin v. Msagrr, 13 M. W. "3i)5 ; 14 L. J., 
Ex. 34. 

Limited Interest.] — Where the subject-matter 
of an agreement is a limited interest, worth le^'S 
than 201. a year, in a thing worth more than 20/., 
the agreement does not require a stamp. Doe d. 
Morgan v. Awm*, 2 M. k, By. 180 ; 6 L. J. (o.S.) 
K. B. 226. 

Agreement to confess Judgment.] — An agree- 
ment to confess judgment for 30/. to .secure 5/. 
and costs, was not an agreement for payment of 
^more than 20/. within 23 G-eo 3, c. 58, s. 4, and 
therefore need not be stamped. Ames v. Mill, 

2 Bos. & P. 150. 

■*o 

Lease of Perry and Sale of Boat ] — Agreement 
in April, 1804, not under sea!, lietwoeu A. an<l 
B, that B. shall rent of A. a ferry called D, Lir 
|j/. 6 a*. per annum, to be paid half-yearly, for 
which A. is to have the sole use of the ferry, and 
whatever profit may accrue from it, for the time 
he holds the same. “Be it also I'emembered, 
that A. has this day bought of B. the great feriy- 
boat for 20/,, to be paid by instalments of 5/, 
yearly, on April 6th, the first in 1805” : — Held, 
that, as the mstiiiment purporting to convey an 
incorporeal hereditament was not a lease, because 
not under seal, it did not require a lease stamp, 
and that, if the rent only was considered, the 
subject-matter of the agreement was not of the 
value of 20/., and, therefore, no stamp was 
necessary. Matjfidd v. Bohinson, 7 Q. B, 486 ; 

14 L. J.,‘Q. B. 265. 

Memorandum of Sale not ancillary to 

Lease.] — Held, also, that the price of the boat 
could not be taken into consideration, the agree- 
ment as to that not being ancillary to the 
contract for letting, but being a distinct and 
separate memorandum of a bygone purchase of 
goods, and, in itself, s abject to no stamp duty. 

n. 

Distress — Value not Apparent — Agreement 
foi;; Withdrawal.] — A landlord having distrained 
the goods of his tenant, withdi*ew from possession 
upon the tenant’s signing the followi^ memc^^ 
randum : — “ In coJi^id^tiowf ;^r withdraw- 
ing the distraint upon the premises I hold of 
you, for one year’s rent, due, &c., at the rate of 
44/. per annum, and giving time for the payment 
of the rent until the l&t February next, I hereby 
authorise and empower you, on def auj>«^Jeing ' 
made by me in such payment, to re-enter and 
distrain for the rent, notwithstanding the with- 
drawal of the distraint now made by yon ; and 
I hereby declare your withdrawing the present 
distraint shall in no ways lessen, abridge, or pre- 
vent your again distraining upon the premises” : 
— Effeld, not an agreement, or a minute or memo- 
randum of an agreement, requiring a stamp; 
and that, if it was, it did not appear to be an 
agreement the subject-matter whereof was of 
the value of 20/. Mill v. Bansom, 6 Scott (N.R.) 
571 ; 5 Man. & O. 789 ; 12 L. J., 0. P. 275. 

An indemnity, given on the withdi'awal of a 
distress for 246*. rent, is receivable without a 

11 
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stamp, although the sum sought to be recovered 
under exceeds 20Z. Cox y. Ballet/, G Scott 
(N.B.) 798 ; 6 Man. & Gr. 193, 

Landlord and Tenant — Agreement to Be- 
occnpy — Bight of Occupation.] — An instrument 
as follows ; ‘'I, J. T., agree with W. M. to retake 
of him two acres of land from the 10th October. 
1810, at which time my tenancy expires, until 
the 25th March, 1841, for 10^.” Signed by J T. 
only, and acted on by W. M., who allowed him 
to remain in possession according to its terms ; — 
Held, not to be an agreement, whereof the mat- 
ter was of the value of 20l., within 55 Geo. 3, 
c 184, as the value of the subject-matter in such 
cases is not the value of the premises to be occu- 
pied, but the value of the right of occupation. 
Boe d, Marlow v. lVtg(jfi‘?if}, 3 G, & G. 504 ; 4 
Q. B. 367 J 12 L. J., Q. B. 177 ; 7 Jur. 529. S. P , 
Marloio v. Tliom/mm, 1 D. (K.S.) 575 ; 11 L. J., 
Q. B. 150 ; 6 Jur. 300. ' 

To give up Goodwill for £7— Penalty £20.] — 

Aif 'Agreement to give up a house and the good- 
will of a business for IL, and not to open a shop 
in the same line of business within one mile of 
the house, under a forfeiture of 20^., does p-ot 
require a stamp, as being for a subject-matter of 
the value of 20Z. Bemlterton v. Vaughan, 10 
Q. B. 87; 16 L. J., Q. B. 161 ; 11 jur. 411. 
S. P., Emmevson v. Ileelis, 2 Taunt. 38 ; 11 B. K. 
620. 

Agreement to do "Work.] — The plaintifi agreed, 
in writing, with the defendant, to do the brick- 
work of a building for 11. 14.9, per rod, the defen- 
dant to find all materials : — Held, that the 
agreement did not require a stamp, it not ap- 
pearing at the time of making it, that its value 
amounted to 201., though i the work done ulti- 
mately exceeded that amount. Llddlardy. Gale, 
4 Ex. 816 ; 19 L. J., Ex. 160. 

A written undertaking by a builder to do 
works for “ a sum to be fixed by the architect,” 
the value not appearing on the face of it, does not 
require a stamp. Howland v. Lazarus, 1 E. &E. 
466. 

Interest on Bill of Exchange.] — “ In con- 
sideration of your discounting for me a bill of 
exchange of iOOZ., drawn by J. R, on E. U., dated 
the 5th August instant, payable at one month 
after date, 1 hereby undertake and agree, that if 
the bill IS not paid at maturity, to pay you 
interest at the rate of H'. in the pound per mo^ch, 
--till the whole is fully paid and satisfied” : — 
Held, admissible ^tbout a stamp, the subject- 
matter of iwjein'g' thd^ayuTent of interest of 
less value than 20Z. Semple v. Steinau, 8 Ex. 
622 ; 22 L. J., Ex. 224 ; 17 Jur. 628. 

v;^^t:74^a;^ments for Payment of Money — I 0 IT.] — 
A paperq^as foUow^s : “Memorandum : I., J. K., 
consent to take 1 O^-. per month from W. H. H., 
in discharge of 32Z., AV. H. H. intends giving 
him ; and upon the said sum being paid, he 
engages giving a receipt in full of all demands ” : 
signed by J. li., and dated, requires a stamp; as 
an agreement, whereof the matter is of the value 
of 20/. JRemar v. Hayward, 2 A. & E. 666 ; 
4 L. J., K. B. 64. Tehlutt v. Ambler, 9 Car. & P. 
60. 

An instrument in the following form, “11th 
October, 1831, I 0 TJ 20/., to be paid on the 
22nd inst. W. B.” — ^I’equires a stamp, either as 
a promissory note, or as an agreement for the 


payment of money above the value of 20/- 
Brooh'i V. Elkins, 2 M. & W. 74 ; 2 Gale, 200 ; 0 
L. J., Ex. 6. 

An I O U which contains special terms that 
the sum to be paid shall be reduced in a certain 
event, and that part of the sum shall be disposed 
of in a particular manner, will require an agree- 
ment stamp, unless it relates to an amount under 
20/. Emus V, Pliilpotts, 9 Car. & P. 270. 

Growing Fruit,] — An agreement for the sale 
of growing fruit and vegetables, to a greater 
amount than 20/., requires a stamp. Bodwell v- 
Phillips, 9 M. & W. 601 ; 1 D. (K.S.) 886 ; 11 
L. J., Ex. 217. S. P., Enimersoii v. Heelis, 2 
Taunt. 38 ; 11 R. R. 520. 

Indemnity — All Costs, Charges, Damages, &c.] 
— An agreement to indemnify A. from all costs^ 
charges, damages, or other expenses which he. 
may incur as bail for B., requires an agreement 
stamp, the arrest of B., and consequently the 
liability of A , being for more than 20/., though 
the costs incurred do not amount to that sum. 
Wrigley v. Smith, 3 H. & M. 181 ; 5 B. & Ad. 
1117; 3 L. J., K. B. 116. 

b. Sale of Goods. 

Nature of Order.] — In an action for not de- 
livering goods made by the defendant for the 
plaintifi in pursuance of an order, a memo- 
randum in writing ordering the goods, but not 
proving the contract between the parties, may 
be read without a stamp. Ingram v. Lea, 2 
Camp. 621. 

When under Seal.] — A contract under seal, 
relating to the sale of goods, is not exempt from 
duty. Clayton v. Burtenshaio, 7 D. & R, 800 j 
5 B. & C. 41. 

Receipt.] — A receipt for the price of a horse 
with a warranty of soundness may be received 
as evidence of the warranty without an agree- 
ment stamp. Shrine v. Elmore, 2 Camp. 407 ; 
11 R. R. 754. 

Containing Stipulations.] — ^An agreement re- 
specting the sale of goods need not be stamped, 
though it contains stipulations concerning the 
mode of payment and other things. Heron v. 
Granger, 5 Esp. 269. 

A written memorandum for the purchase of 
goods is an agreement, although it conti€ns a 
stipulation for payment to be made at a future 
day ; and theief ore does not require a promissory 
note stamp^ Ellis v. Ellis, Gow, 216. 

To Supply a House with Water by Pipes ,] — Ea 
agreement to supply a bouse and buildings with 
water by means of pipes, to be laid in a certain 
manner and to a certain height, is an agreement 
relatiog to the sale of goods, and need not be 
stamped. West Middlesex Waterworks v. Suwer^ 
krop/j, M. & M. 408 ; 4 Car. & P. 87. 

Railway Scrip.]— A contract for the sale of 
railway scrip is not a contract for the sale of goods. 
Knight v. Barber, 16 M. &c W. 66 ; 2 Car. &; K. 
333 ; 16 L. J., Ex. 18 ; 10 Ju€. 929. 

To take Half Share in Goods— J^int Account.]} 

— The defendant agreed in writing to take one- 
half share of certain goods bought by the plaintiff 
on their joint account, half in the profit or loss, 
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and to furnish the plaintiff with hilf theamo mt 
in time for the payment thereof, the goods being 
to be paid for by bills : — Held, that tins was an 
agreement relating to the sale of goods, and did 
not require a stamp. Yenning v. Lecltle, 13 
Bast, 7 ; 12 E.. E, 292. 

Sale of Ship.] — ^An agieement that A. will 
sell a ship to B. ; that pai - of the price shall be 
secured by mortgage of the ship : that A. will 
procure the ship to be chartered on a voyage ; 
that the earnings on the voyage shall be paid 
to A. as part of the price ; that at the end of 
the voyage the mortgage shall close ; is an agree- 
ment for and relating to the sale of goods, and 
requires no stamp. Peering v. Duhe^ 2 M. & Ky. 
121 ; 6 L, J. (O.s.) K. B. 211. 

Share in Adventure.] — ^An agreement between 
merchants, that one shall take a share in the 
outfit of a ship and the adventure, is not an 
agreement for the sale of goods. Leigh v. 
Ba,n)he)\ 1 Esp. 403. '• 

Work and Labour.] — An agreement for work 
and labour is not within the exception of a sale 
of goods. Fielder v. Ray^ 4 Car. & P. 63. 

If an agreement cannot be read for want of a 
stamp, the plaintiff cannot recover the value of 
the work and labour, although the defendant 
may have had the benefit of it. Hughes v. Budd^ 
8 D. P. C. 478. 

Part of Things Sold not “Goods.”] — The 
following memorandum requires a stamp : — 
“ A. B. agrees to take the two flys of C. D. at 
60Z. ; 6?. to be paid down, and the remainder of 
the money at three months from the above date. 
Harness and goodwill included in the above 
agreement.” South v. Finch, 8 Bing. (n.C.) 606 ; 
4 Scott, 293. 

Goods not Made.] — ^Where a man agreed to 
sell a quantity of oil, not having at the time 
the oil ready made, but only the raw materials 
for making it : — Held, that this was a contract 
for the sale of goods, wares, and merchandise. 
Wllhs V. Athimon, 1 Marsh. 412 ; 6 Taunt. 11, 

To Finish Goods.] — If a written paper con- 
tains a specification of goods, and the vendor by 
it agrees “ to finish the goods in a tradesmanlike 
mann|r ” : this agreement does not require any 
stamp, as it is an agreement for the sale of goods 
and not for the doing of work. Hughes v. 
Breeds, 2 Car. & P. 159. 

% 

To Make and Deliver Goods.] — A contract to 
make a chattel and deliver it within a certain 
time, is a contract relating to the sale of goods. 
Pinner v. Arnold, 2 G. M. & R, 613 ; 1 Tyr. & G. 
1 j 1 Gale, 271 ; 5 L. J., Ex. 1. 

To deliver Manure and take Loads of Straw.] 
— The following agreement is a contract relating 
to the sale of goods : “ I agree to take all manure 
at 4(^. each horse, a week, for forty-five horses by 
the year, and to keep it cleared away every 
-week ; and likewi^ to let the few gardenem 
have a few loads at the same price, and serve 
them ; and to let me have during the year sixty 
loads of straw at 11, 95. per load ; begun the 
year 23rd of July, 1853, and ends 23rd of July, 
1855.” Qurr v. Soudds, 11 Ex. 190 ; 3 W. E. 
457. * 


Second Agreement — Alteration of First.] — 

After breach of a contract for the sale and de- 
livery of goods, the defendant entered into a 
fresh agreement in writing to cancel the former 
agreement, and for the future sale of the goods 
upon different terms ; the second agreement 
relates to the sale of goods, and does not require 
an agreemeut stamp. Whitworth v. Croohett, 

2 Stark. 431. 

For Future Crops.] — ^A written agreement for 
the sale of all the hops which shall be grown 
upon a certain number of acres of land, to be 
delivered in pockets at a certain place, must be 
stamped with an agreemeut stamp. Wadding ton 
V. Bristow, 2 Bos. & P. 452. 

Auction — Sale by Auctioneer.] — An agreement 
with an auctioneer, m a letter to him employing 
•him to sell goods m consideration of an advance 
obtained by him, is exempt as relating to the 
sale of goods. 'Toj}]}mj v. Bull, 2 F. 

The following memorandum was handed by a 
trader to an auctioneer : — “ Memorandum of 107Z. 
hriLl by me of S. (the plaintiff), being an advance 
on books sent in for immediate sale by auction” : 
signed by the defendant. The books were sold, 
and an action having been brought by the auc- 
tioneer for a balance due to him on the sale : — 
Held, that the memorandum related to the sale 
of goods, and therefore was admissible mthout 
a stamp. Southgate v. Bohn, 16 M. & W. 34 ; 

16 L. J., Ex. 50. 

Agreement for Licence to use Patent.] — A 

memorandum as follows ; — “ Send me a licence 
to use two of A.’s patent furnaces to be applied to 
a single plate, for which I agree to pay, as agreed, 
252,, as a patent right, and which is to include 
iron works, fire-bricks, and labour ; engineers’ 
or furnace-builders’ time to superintend or fix the 
above order to he paid 65 . per day,” — is not within 
the exemption in 55 Geo. 3, c. 184, as relating to 
the sale of goods, wares, or merchandise, as either 
the primary object of the agreement is the licence, 
or it is an agreement for the erection of fixtures. 
Chanter v. Biche^uon, 5 Man. & G. 253 ; 6 Scott 
(N.R.) 182 ; 2 H. (if.S.) 838 j 12 L. J., 0. P. 147 ; 

7 Jur. 89. 

Fixtures.] — On a sale of fixtures by an out- 
going to an incoming tenant, the foEowing 
memorandum was given by the broker employ-g^wr* 
by the former ; — “ Eeceived of Mr. 3?. for let- 

ting a house to hiu?*f6P^ (5£-;<5even years, 
Mr. E. to take the fixtures at- avocation if he 
be accepted as tenant, and in the event of Jiis 
not being accepted as tenant, then-* the 32 » ^e^e 
returned ” : — Held, thjft fixtures' are ^ 

wai’es, or merchandise, and therefore /'^at tlie 
memorandum, being part of the contract between 
the parties, could not be received without a stamp. 
Wick V. Hodgson, 12 Moore, 213 ; 5 L. J. (o.s.) 

0. P. 55. 

The word “ fixtures ” means the right of sever- 
ance^ of chattels attached to the soil, but not 
part of the freehold. A transfer of “ fixtures ” 
is therefore, at least, the transfer of a right of 
severance, and is a conveyance within the words 
of the 55 Geo. 3, c. 184, which includes the 
“transfer of any right,” and as -fixtures are not 
goods, wares, or merchandise, it is not within 
the exemption. Horsfall v. Key, 2 Ex. 778 ; 17 
L. J., Ex. 266. 
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Sale of Hor$e with. Collateral Arrangements.] 

— The following agreement relates to the sale of 
goods, wares or merchandise, and is therefore ad- 
missible, without a stamp, to show a partnership 
between A. and B. : — “ Memorandum of agree- 
ment between A. and B., which is, the horse to 
be 34:h, B. to have half at 111., and to pay half of 
the horse’s expenses being with C. At the same 
time agreed for the horse to go to Newcastle to 
be entered for the handicap and silver cup.” 
Marmi V. Short, 2 Scott, 243 ; 2 Bmg. (N.C.) 
118 ; 1 Hodges, 260 ; 4 L. J., 0. P. 270. 

Under Guarantees.] — A broker, when he 
bought goods for his principal, agined for half 
per cent, to indemnify him from any loss on the 
re-sale : the agreement, if reduced to vTiting, 
need not be stamped, because it is a contract 
relating to the sale of goods. Curry v. JEdeiisor, 

3 Term Bep. 524. r 

The defendant was indebted to the plaintifi in 
47Z. ; and C. and W. were indebted to the de- 
feiTuaiit in 48Z. By agreement between 0. and 
W., the plaintiff and the defendant, the follow- 
ing document was delivered to the plaintiff : “ To 
C. and W., I request you will supply Mr. C.” (^e 
plaintiff) “ with such parcels of Roman cement as 
he shall require, to the amount of 48Z., and 
charge to the amount standing with you to my j 
credit. R. C. ” (the defendant). Under this 'was ' 
written, “To Mr. C. On the consideration 
above named we agree to supply to your order, 
when you shall require it, Roman cement to the 
amount of 48Z. C. and W. ” : — Held, that this 
was an agreement relating to the sale of goods, 
and therefore did not require a stamp. Cliatjield 
V, Cox, 18 Q. B. 321 ; 21 L. J., Q. B. 279 ; 16 
Jur. 594. 

A guarantee in writing, for the payment of 
goods thereafter to be purchased by a third 
person to a certain amount, is a contract for or 
relating to the sale of goods, and need not be 
stamped. WavriTigton v. Furhor, 8 East, 242 ; 

6 Esp, 89. S. P., Watliins v. Vince, 2 Stark. 368. 

The following document : “ G-entlemen, in con- 
sideration of your consigning to my friends, 
Messrs. H. Go,, of Calcutta, sixteen casks of 
sherry wine, and engaging to pay me one per 
cent, on the amount of the proceeds, I hereby 
agree to guarantee you the proper sale of the 
wines, and the payment of the proceeds in due 
time. J. J.,” is a contract relating to the sale 
of goods. Sadler v. Johnson, 16 M. & W. '?-75 ; 
L. J., Ex. 178. 

“ In ’Consideration of your agreeing to supply 
goods to -^0 credit, I a^ee to 

guarantee his present or any future debt with you 
to the amount of 60Z. ; should he fail to pay at 
the expiration of the above credit, I bind my- 
pay you within seven days from the date 
or notice from you ” : — Held, that, as 

to all the debts guaranteed, it was an agreement 
relating to the sale of goods. Martin v. Wright, 
6 Q. B. 917 ; 14 L. J., Q. B. 142 ; 9 Jur. 178. 

c. Hire of Labourers, etc. 

■WTien Beqidred.]-— An overseer in a printing- 
office is an artificer within the exemption in the 
55 Geo. 3, c. 184, and a contract of hiring does 
not require to be stamped. Bishop v. Letts, 1 
F. & F. 401. 

A. entered into the following agreement with 
B. : — “ A. engages to take charge of the glebe 
lands of B., his wife undertaking the dairy and 


poultry, at 15,?. per week till Michaelmas, 1850, 
and afterwards at a salary of 25 Z. a year, and a 
third of the clear annual profit, after all expenses 
of rent and rates, labour and interest on capital 
are paid, on a fair valuation made from Michael- 
mas to Michaelmas, three months’ notice on 
either side to be given, at the expiration of 
which time the cottage to be vacated by A , who 
occupies it as bailiff, in addition to his salary ; — 
Held, that this agreement constituted the rela- 
tion of master and servant between B. and A., 
and not that of partners ; that A was not a 
menial servant but a labourer, and that the 
agreement was admissible, though unstamped, as 
it fell within the exemption in 55 Geo. 3, c. 184, 
as an agreement for the hire of a labourer. Beg, 
y. Wortley, 2 Den. C. C. 333 ; T. A M. 636 ; 21 
L. J., M. b. 44 ; 15 Jur. 1137 ; 5 Cox, 0. G. 382, 
The plaintiff and defendant being resident in 
England, and B. at Havana, and the defendant 
being a foreign agent, a written agreement was 
entered into by the plaintiff with the defendant 
on Behalf and representation of P. of Havana, 
that the plaintiff would proceed as fireman and 
stoker on board a steamer about to leave London 
for Havana, calling at intermediate ports, to be 
laced in the service of P. and would faithfully 
0 the work of fireman or stoker on board the 
steamer, and obey the oi’ders of the engineers. 
In consideration of the service the plaintiff was 
to receive wages at 6Z. per month, payable 
monthly, and 2Z. per month for providing 
himself in provisions. During the outward 
passage rations were to be served out to the 
plaintiff on account of P. The contract to be 
understood to be in force for one year certain 
from the date, and should the plaintiff be dis- 
charged before that tune, throe months’ wages 
to be paid in advance, besides finding him a 
passage home ; P. being at liberty to confirm 
and continue the engagement on the terms 
stated, or to discharge the plaintiff and to find 
him his passage back to England. The wages to 
be payable up to the day of the plaintiff’s arrival 
in England, unless he should be tbscharged for 
misconduct ; one month’s pay to be advanced for 
the plaintiff’s outfit for the voyage : — Held, that 
the agreement did not require a stamp, being 
within the exemption of a memorandum or 
agreement for the hire of any labourer in 
55 Geo. 3, c. 184 ; Wilson v. Zulueta, 14 Q. B. 
405 ; 19 L. J., Q. B. 49 ; 14 Jur. 366. 

r 

III. APPOINTMENT OF NEW TRUSTEES. 

An order of the charity commissioners appoint- 
ing new iTi’ustees of a charity, and vesting the 
trust property in them is an instrument relating 
to two separate and distinct matters within s. 8, 
of the Stamp Act, 1870, and must be stamped 
both as a conveyance and as an appointment of 
new trustees. Hadgett v. Inland Revenue Coni'^ 
‘Missionei's, 3 Ex. D. 46 ; 37 L. T. 612 ; 26 W, R. 115. 

IV. APPRAISEMENT AND VALUATION. 

An agreement to take stock, &c., at a valua- 
tion, there being no writjpn valuation, or an 
inventory of the things valued, requires no stamp. 
Lanyard v. Seahrooh, 1 F. & F. 321. 

Nothing being referred to appraisers except 
the mere value of the goods and of repairs, an 
appraisement stamp npon the written valuation 
is sufficient, and an award stamp is not neces- 
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sarj. Xeeds v. Surro\vs, 12 East, 1. S. P., Per- 
Itina V. Potts^ 2 Chit! 399. 

If a broker is calied to prove the value of 
goods, he need not produce an inventory written 
on an appraisement stamp. 8ta fforil v. Clarice^ 

1 Car. & P. 225. 

A valuation for the information of parties, 
and not binding on them, is not liable to an 
appraisement stamp though an agreement is 
founded on its date. Jackboii v. Shepherd, 2 
C. & M. 361 ; 4 Tyr. 330 ; 3 L. J., Ex. 95. S. P., 
Atltlmon v. Fell, 5 M. &; S. 240. 

Where an objection that a valuation of houses 
was an appraisement under the 46 Geo, 3, c. 43, 
s. 9, and should have been stamped, was not 
made at the trial, although that section of the 
act was brought under the notice of the judge 
who tried the cause, for another purpose, the 
court held it could not be taken advantage of for , 
a new trial. Julies v. Oardhitr, 7 Jur. 613. 

y. APPEENTICESHIP DEEDS.-^iS^'e 

APPEENTICE. ! 

VI. AWARD.— ARBITEATIOl^. 

VII. BANK NOTES. 

Duty on.] — The intention to impose a charge 
upon the subject must be shown by clear and 
unambiguous language. Where by an act of the 
Cape Colony (No, 6, L8G4), “ fur imposing a duty 
upon bank notes,” which act was assumed to 
have been validly extended to the province of 
Griqualand West, it was provided that banks 
issuing within the colony notes of their own, 
purporting to be issued within the colony, and so 
(unless expressed to be payable elsewhere) to be 
payable by them within the colony, should make 
a return thereof with a view to the imposition of 
the duty chargeable by that act ; it was held, 
that the appeUant bank, which had a branch 
within the province, and there put in circulation 
notes issued by the bank in the colony payable 
in the colony, but did not issue any notes payable 
in the province, was not liable, according to the 
true construction of the act, to make any return | 
to the respondent, the treasurer of the province, 
or to pay duty on the notes put into circulation 
by its branch. Oriental Banh Corporation v. 
Wright, 60 L. J., P. C. 1 ; 5 App. Cas. 842 ; 43 
L, T? 177— P. 0. 

See also Bai^kek. 

YIII. BILLS OE EXCHA]^;rGE. 

“ Por the Sole Purpose of remitting Money to 
he Placed to any Account of Public Revenue ” — 
Banker’s Order to Bank of England to transfer 
Money from Banker’s Account to Account of 
Commissioners of Customs.] — The first part of 
s. 32 of the Stamp Act, 1891, contains a defini- 
tion of bills of exchange generally for the pur- 
poses of the act, both those payable on demand, 
and those that are not ; and the latter part of 
the section explains that a “biE of exchange 
payable on demand” includes the documents 
mentioned in sub^s. (< 2 ;) and (6), London Clear- 
ing Bankers v. Inland Beiemm Coniniissloners, 
65 L. J., Q. Bl 372 ; [1896] 1 Q. B. 642 ; 74 L, T. 
209 ; 44 W. E. 616 ; 60 J. P. 404—0. A. 

A banker's written order to the Bank of Eng- 
land’*to transfer a sum of money from his account 
with the Bank of England to the account of the 


commissioners of customs with the P^nk of 
England, whether given by the banker to a cus- 
tomer in exchange for his cherpie for an amount 
of customs duty on goods, and given hy the 
customer to the commissioners of customs, ‘ or 
given hy the banker to an officer of customs in 
exchange for the customer’s cheque for an 
amount of duty, is a “ bill of exchange payable 
on demand ” within the meaning of s. 32 of the 
Stamp Act, 1891, and is not a bill drawn in the 
United Kingdom for the sole purpose of remitting 
money to be placed to an account of public 
revenue within the meaning of exemption 10 
under the head “ Bill of Exchange” in schedule 1 
of the act. It is consequently chargeable with a 
stamp duty of one penny. J6. 

And see Bills op Exchajcge. 

' IX. BILLS OF SALE. 

Horses substituted — Names indorsed on Bill,] 

— A bill of sale, assigning certain horses as a 
security, and also such other horses as might he 
substituted for them in the business of the 
afsignor. provided the names and descriptions of 
such substituted horses were intlorsecl : — Held, 
that the indorsements did not require an addi- 
tional stamp, being only for the purpose of iden- 
tification. Barker v. Aston, 1 E. A E. 192. 

■WKen Unstamped.] — The registration of a hill 
of sale is not avoided because the stamp is in- 
sufficient at the time of registration. The defect 
may be cured by having the proper stamp affixed 
afterwards. Bellamy v. Haull,^: B. S. 265 ; 
32 L. J., Q. B. 366 ; 8 L. T. 534 ; 11 W. E. 800. 

Authority to Act under.]— A mere authority 
to act under a particular biU of sale, semble, dues 
not require to be stamped as a letter or power of 
attorney. Baker v. Bale, 1 F. & P. 271, 

X. BOND, COVENANT, OE INSTEUMENT. 

Securing Principal and Interest.]— A bond 
was conditioned for the payment, on a certain 
day, being a year from the date, of a certain 
sum, with interest thereon, at the rate of ol, per 
cent. : — Held, that a stamp covering the amount 
of the principal w^as sufficient. Bixon v. Bohin^ 
son, 1 M. Eob. 115 ; 5 Car. & P. 96. 8. P., Fore^ 
man v. Jeyes, 6 Car. A P. 419 ; Barker v. Smarh, 

7 M. & W ’ ,690 ; 9 D. P. C. 211 ; 10 L. 

A., B. and 0. Ij ^und ther^elygs m the penal 
sum of 600^. to a wmpany. Theoond, after re- 
citing that A, and B. had agreed to join with G., 
as his sureties, in consideration of the company 
advancing C. 300^., cijntained the following con- 
ditions . that if any of the parties shouJiJ^.TyT^^'^ 
the company the principal sum of 3007.. hy three 
equal yeaily payments of 1007. each, or so much 
of the payments as should be owdng on the de- 
cease of C., which should first happen, and should 
in the meantime, until the principal should so 
become due, and be all paid, pay the company 
interest at the rate of 57. per cent, upon the 
principal, in equal half-yearly payments, and 
should also in the meantime, and until the 
principal should become due. and until the same, 
with intei’est, should be fully paid, pay the 
annual premiums which should, during the con- 
tinujince of the loan, become payable on a policy 
of assurance, whereby the funds of the company 
were, on payment by 0., or his assigns, during 
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his life, of the annual premiums of 2BZ. Ihs*. 7^Z., 
made lifible to pay C.’s executors, after his de- 
cease, 499L 10,9 ; which instrument had been 
deposited as a collateral security for the payment 
of the principal and interest, and of the pre- 
miums which might be due and unpaid ; and if 
C. should not, during the continuance of the 
loan, do any act by which the policy might be 
aToided, or should forthwith pay upon demand 
the principal and interest, or so much as should 
he due, then the bond was to be void, otherwise 
it was to remain in full force ; and if default 
should be made in payment of the interest, or of 
either of the instalments, or of the premiums, 
according to the stipulations, the whole of the 
principal should thereupon become payable * — 
Held, per rollock, C.B., Alderson, B., and Platt, 
B., that the bond secured the payment of the 
principal, with interest only ; and that the bond 
was rightly stamped with a stamp, which covered 
the principaL Per Parke, B., that the bond 
secuj:ed the payment of the premiums also. 
Prudential Mutual Assurance Association v. 
Curzon^ 8 Ex. 97 ; 22 L. J., Ex. 85. 

Amount Uncertaiu.] — Any bond for securing 
money already advanced and to be in future 
advanced on an account current (although the 
obligation was under a penalty in a sum certain, 
less however than 20,00()l,) could not be received 
in evidence, unless it bore a 20Z. stamp, being 
held, notwithstanding the penalty, to be a bond 
for the security of money which may become due 
and payable on an account current, together with 
sums alieady advanced, where the total amount 
of the money secured, or to be ultimately re- 
coverable thereupon, was uncertain and without 
iimit in the words of 48 Geo. 3, c. 149, Scott v. 
A.leojj, 2 Price, 20. 

Payment of Bent Eeserved by lease.] — 
bond conditioned for the quarteily payment of 
an annual rent reserved in an indenture of lease 
■ of market-tolls was not within either of the 
clauses in >Sched., Part 1, of 55 Geo. 8, c. 184, 
which imposed an ad valorem duty on bonds 
given as a security for the payment of any defi- 
nite and certain sum of money ; and on bonds 
given as a security for the payment of any sum 
or sums of money at stated periods (not being 
rent reserved or payable upon any lease), for any 
»delinite and certain term, so that the total 
amount of the money to be paid could be pre- 
jira-in^dy ascertained. Aftrcr v. A/t.^co/oln' (2 M. 

8. 8S) Q-^T ulc^I . J)^/?i c//e,\tcr_ Corn Pirhange 
•/Jo. V. Gdlincpimit ^ o G. U.'^G7 ; 4 Q. B, 475 ; 
12 L. J., Q. B. 150 ; 7 Jur. 32(). 

A bond conditioned for the payment of rent 
<the rent reserved being 650 Z. per annum), and 
th fi Mxin r r f n nn 1 n r r of all covenants in an in- 
•dentnreof lease of tolls, stamped wirli a 85,?. 
stamp, was not sufficiently stamped. Toovey v. 
Simons., 3 Jur. 1173. 

Conditions— Vendors of House.]— A bond for 
securing certain conditions to be performed by 
the vendor of a house requii-ed a 20 - 9 . stamp only. 
JECnghes v. IC'ing^ 1 8tark. 119. 

Agreement for Weekly Payments — “Sum 
Periodically Payable.”] — "Where an instrument 
which IS a security for sums of money contem- 
plates a weekly payment for an indefinite iieriod, 
the amount of the weekly payment is the ‘‘ sum 
pGriodicaliy payable ” under the head “ Bond, 


covenant, or instrument,” In the first schedule 
to the Stamp Act, 1891 ; and the stamp duty of 
2.9, Od. imposed thereby must be assessed upon 
the amount of one single weekly payment, and 
not upon the aggregate amount of the weekly 
payments during a year. Jones v. Inland Me- 
venue Comiius.sioncrs (64 L. J., Q. B 84 ; [1895] 
1 Q. B. 484) approved of and distinguished. 
Clifford V. Inland, Revenue Commissioners^ 65 
L. j,, Q. B. 582 ; [1896] 2 Q B. 187 ; 74 L. T. 
699 ; 45 W. B. 14. 

Agreement for Placing Automatic Delivery 
Machines at Railway Stations — Agreement to 
Supply Telephonic Communication — Lease.] — 

A railway company agreed by a document under 
seal to permit machines for the automatic 
delivery of sweetmeats to be placed at their 
stations, in consideration of a yearly rent, pay- 
able quarterly. The machines were to be 
placed in such positions as should not interfere 
with traffic, and might be moved for the 
purpose of repairing rlie stations. The agi’ee- 
ment might be terminated by the railway 
company or the owner of the machines giving 
three months’ notice in writing. By an agree- 
ment under seal a telephone company agreed to 
supply to a person therein called “ the lessee,” 
telephonic communication from the lessee’s head 
office to his London branches, and also to various 
theatres and other places, by means of metallic 
circuits, including telephone instruments at the 
head office ; and -also to maintain the same. 
Payment was to be made by quarterly instal- 
ments. in advance, to the company of a fixed 
annual sum per line (the minimum amount 
payable being calculated on the rent of 45 lines). 
The agreement was to continue for ten years, 
and thereafter from year to year, determinable 
by either party giving to the other not less than 
three months’ previous notice in writing : — Held, 
that neither of these documents was a lease, and 
that they were chargeable with ad valorem duty 
under the head “bond, covenant, or instrument 
of any kind whatsoever,” in the 1st schedule to 
the Stamp Act, 1891. Zimmer Asjdialte Raving 
Co. v. Inland. Revenue Commissioners (L B. 7 
Ex. 211) followed. Siveetmeat Automatic Be- 
livery Co. v. Inland Revenue Commissioners., 64 
L. J., Q. B. 84 ; [1895] 1 Q. B. 484 ; 15 K. 136 ; 
71 L. T. 763; 43 W. B. 318. 

Stamping after Obligor’s Death.] — A boifcl is 
valid though not duly slainpcd until after the 

death of the obligor. Handle y v. , 8 L. J. 

(O.S.) Ch. 49^ 

Deeds of even Date.] — A bond and a mortgage 
executed on the same day, for securing the same 
sum of money, but bearing different dates, re- 
quired an ad valorem stamp on each iiislruinent. 
Wood v. Xvrton, 4 M. A; Bv. 673 ; 9 B. & C. 885 ; 
8 L, J. (os.) K. B. 72, 

A bond, coiiJitioneri for payment of a sum of 
money to the obligee on a day named, according 
to a proviso contained in a conditional siirrender 
of even date, whereby A. (not the obligor in the 
bond) sun endered to the obligee copyhold lands 
for securing payment of the saifie sum — required 
a IZ. stamp only, although it bore no stamp 
denoting the payment of the ad Vfilorem duty 
on the sui rentLer. Quin v. Ring^ 1 M. k W. 42 ; 
4 1). P. C, 786 ; 1 Gale, 407 : 5 L. J,, Ex. 140. 

Where a bond is conditioned for the payment 
of money, which is declared to be the same 
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money as that secured to be paid by an iti den- 
ture of even date, it must, to dispense with the 
ad valorem stamp on such bond, appear by 
recital, on production of the indenture, that the 
latter was an indenture re(iuirm» an ad valorem 
stamp. Walmpuley v. Brlerly, 1 M. & Rob. 529. 

A bond made in 1812 conditioned for the re- 
Iplacing stock of the value of 792?., and for paying 
the amount of the dividends in the meantime, 
stamped wdth a 3?. ad valorem bond stamp was 
fsufficient, under 48 Geo. 3, c. 149, although there 
was of even date with the bond an insuSiciently 
•stamped agreement (accompanied with a deposit 
of title-deeds), for a mortgage of the estate com- 
prised in the title-deeds as a security for a re- 
jdacement of the stock and payment of tlie sums 
in lieu of dividends. Blair v. Orwond^ 14 Q. B. 
732 ; 19 L. J., Q. B. 228 ; 14 Jur. 191— Es, Ch. 

A deed of partition stated on its face only a 
iQommal consideration for the conveyance of land 
in severalty to one of the co-tenants, and was 
stamped accordingly. In fact, he agreed t9 pay 
<800Z. for equality of partition, and had given a 
bond to secuie that sum . — Held, that neither 
the deed nor the bond was void, by reason of the 
improper stamp. Ileimtlirr v. Ilcnmlter^ 1 El. (k 
BL 54 ; 22 L. J., Q. B. 94 ; 17 Jur. 436. 

Several Parties.] — If a number of persons 
severally bind themselves in a peualty by one 
bond, conditioned for the performance by each 
and every of them of the same matter, such bond 
crequires only one stamp. Bowjii v. Asldeij^ 1 
Bos, & P. (^.E ) 274. 

The addition of another obligor to a bail bond 
after its execution but before its acceptauce by 
the sheriff, with the consent of the sheriff and 
the prior obligors, does not render another stamp 
necessary. Slat son v. Booth, 5 M. & S 223. 

Collateral Matters.] — A bond conditioned for 
the pajmient of money and interest, and also 
for the performance of collateral acts, required ' 
only the ad valorem stamp appropriated to the 
principal, where that stamp exceeded the ll. 15.\-. 
which the collateral matter would require if it 
stood alone. Bearden v. Bums, 1 M. A Ry. 130 ; 
.31 B. E. 303. 

Guarantees.] — A bond conditioned to secure a 
London banker from the balance arising fiom 
paying bills, &c., for a country banker, a stipu- 
latiou being inserted in the condition, that the 
whole amount of moneys to be ultimately re- 
coverable should not exceed 1,000/., did not 
require a 25/. stamp. Lloyd v. LLe-ithcote, 1 C. & 
M. 336 ; 3 Tyr. 309 ; 2 L. J., Ex. 162. 

A bond conditioned to secure the plaintiffs to 
the extent of 5,000/., which was hehl to guarantee ' 
a running account which they had with a third ' 
person, and not to be discharged by the first pay- ! 
ment of 5,000/., only required a 9/, stamp, and ' 
not a 25/., as a security of an unlimited extent, 
under 55 Geo. 3, c. 184. Wtli'iaws v. llawruiso7i, 
3 Bing. 71 ; B. A M. 233 ; 11 Moore, 362 ; 3 L. J. 
<O.S.) C. P. 164 ; 28 B. B. 584. 

By a bond, A., as principal, and B., as surety, 
were jointly and severally bound to pay to the 
creditors of C. 14?. in the pound on the amount 
•of their debts ; and A. was bound to indemnify 
B. against all loss by reason of his becoming 
surety : — Held, that a stamp of 1/. 15if. was suffi- 
cient in amount for this instrument, and that it 
Hid not require a second stamp on account of 
Its obligation to indemnify B., the whole being 


j one transaction. Annandale v. Patti son, ^ B. A 
C. 919 ; <S L. J. (o.S) K. B. 66, 

A bond for 2,U()i)/. conditioned for payment by 
the obligor to a banking company of all such 
sums, not exceeding in the whole 1,6U(>/., which 
from time to lime should be owing from him to 
the company, on the balance of his account 
current, together with such interest and com- 
mission as should be duo to the company, was 
sufficiently stamped with an ad valorem stamp 
of 6/., and did not come within the clause in the 
schedule to the o.l Geo. 3, c. 184, Part 1, which 
imposed a stamp of 2.5/. on all bonds for repat^- 
ment of money lent, advanced or paid, or which 
might become due on an account current, where 
the total amount of the money secured was un- 
certain and without limit, Budison v. Cuss 
(1 B. A Ad. 313) overruled. Fnth Botlierham, 
,14 M. A W. 39 ; 15 L. J., Ex. 133 ; 10 Jur. 208. 

Maintenance.] — ^A bond in 100/. conditioned 
to indemnify a parish against exiieiises ot na^in- 
tenance, from time to time, of an expected 
bastard child, required a stamp of 1/. 15*'. as 
being a bond ‘‘ not otherwise charged ” under 
7)0 Geo. 3, c. 184, and not 25/. as a bond to secure 
the repa^mient of money to be advanced, or which 
might become duo on an account current, and to 
an amount ‘‘ uncertain, and without any limits.” 
Botrnes v. Marsh, 10 Q. B 787 ; 16 L. J., Q. B. 36 ; 
10 Jur. 905. 

Damages.] — A bond to secure the damages to 
be reco\ered upon a new trial, and the costs of 
the action, in the event of the result of a second 
action proving similar to that of the first action, 
was propel ly stamped with a 35*. stamp. Lopes v. 
Be lastet, 8 Taunt. 712. 

XI. CERTIBHCATE. 

Solicitor,] — M., a solicitor, who practised and 
had an office in Birmingham, and whose certi- 
ficate bore a 3/. stamp (M. being under three 
years’ standing), attended a taxation of a bill of 
costs at the central office in London on behalf of 
a client. M. having proceeded to tax his own 
bill, It was objected that his certificate did not 
admit of his practising iii London : — Held, that 
M. was entitled to tax his bill ; what he had 
done did not alone constitute practising or ' 
carrying on business m London. Horton, In re, 
51»L. J., Q. B. 309 ; 8 Q. B. D. 434 ; 45 L.T, .541 ; 
30 W. R. 102 ; 46 J. P. 293. _ 

A solicitor living entirely in th(;'*i«roiiTlfi7J*'^ 
whose entire busr3KrSj»%yas i]5!»h^»iperior courts 
in Ireland, wliich was-' alteA’d&ty^o by a town 
agent in Dublin, is hable to a city as dis- 
tinguished trom a country licence.% Keeyan v. 
Mowlds, 10 L. T. 822.^ - 

See further Cases, sub' tit. S.OLICITOR. 

XII. CHARTER-PARTY. 

In an action on a charter-party against the 
charterer, a copy signed by him or on his behalf, 
tlic^gh signed by the shipowner, is admissible 
when unstamped, if there is any evidence that 
the original was stamped. South v. Maguire, 

1 F. A E. 199. 

A guarantee for the due performance of a 
charter-party need not be stamped as a charter- 
party. Beni V. Lane, 8 B A 8. 83 ; 36 L. J., 
Q. B. 81 ; L. R. 2 Q. B. 144 ; 15 L. T. 466 ; 15 
W. B. 345. 
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Executed Aliroad—Time.] — A charter-party 
executeil entirely abroad, and stamped withm t\\ o 
months atter it had been received in this country, 
can be received m evidence, since it falls within 
the provisions of 33 & 34 Yict. c. 97, s. 15, and 
not of ss. 67 and 68 of that act. The Belfort, 
63 L, J , P. 8S • 9 P. D. 215 ; 51 L. T. 271 ; 33 
W, R. 171 ; 5 Asp. M. C. 291. 

XIII. COHTBACT NOTE. 

Illegality — Penalty — Broker — Default in 
sending Contract Note — Eight to Commission.] 
— Sect. 17 of the Customs and Inland Revenue 
Act, 1888, winch imposes a penalty on a broker 
who fails to send a contract note to his principal 
does not render the contract between broker 
and principal illegal so as to preclude the broker 
from recovering commission or brokerage ^ 
Leavoyd v. Bmclien, 63 L. J., Q. B. 96 ; [1894] 

1 Q. B. 114 , 9 R. 92 ; 69 L. T. 668 ; 42 W. R. 
19(W-C. A. 

XIV. CONVEYANCE OR TRANSFER. 

“ Property,” what is.] — The definition of “ pi^- 
perty ” under the stamp laws is ‘‘ that which 
belongs to a person exclusivelt' of others, and 
which is the subject of bargain and sale to 
another.” Lmuocr xi.^phalte Bavung Co v. In- 
land Revemie Commuifnonern, L. J., Ex 106; 
B. R. 7 Ex. 211 ; 26 L. T. 633 : 20 W. R. 610. 

A judgment debt is not property within 55 
Geo 8, c. 184, Sched. Part 1, lit. Conveyance , 
and therefore an assignment by indenture of 
such a debt does not require an ad valorem 
stamp, but must have the ordinary deed stamp. 
Warren v. Iloive, 3 D. & R. 494 ; 2 B. & 0. 281 ; 

2 L. J. (0.S,) R. B. 8. 

“ Conveyance on Sale ” — Compulsory Sale — 
Compensation.] — The schedule of the Stamp Act 
of 1870 (33 34 Vict. c. 97), prescribes an ad 

valorem duty on every “ conveyance or transfer 
on sale of any proj)crty.” By s 70 the term 
“ conveyance on sale” includes every instrument 
whereby any property upon the sale thereof is 
transfeired to or vested in the purchaser. Bj" 
deed of conveyance S, & Co. convened business 
premises to a railway company. The deed stated 
that the jury in a compensation trial under tl e 
Lauds Clauses Consolidation (Scotland) Act, 
18-15, had found that S. A Co. were entitlecfto 
•JiSL^62. 25 . Id., as the value tf the premnes. 
which "Had been taken by G ie company under 
the powm’s ofTheii^specifuacT ; 14,572/. 16.? 3d. 
for the value of the building'?, Ac., upon the 
premises, and 9,499/. 8.?, 3^/. as compensation for 
loss of business, and that the company had paid 
thaiitoe sums so assessed to 8. A Co. : — Held, 
thattne 9,4997. 8.?. 3d. allow' ed by the jury as 
compensation for loss of business was part of the 
“ consideration for the sale ” of the premises, 
and liable to an ad valoiem duty accordingly. 
Inland Ttevenne C(.m-m'i?iC\oners v. Glafigow and 
S. W. By., 56 L, J, P. C. 82; 12 App Cas. 
316 ; 67 L. T. 570 ; 36 W. R. 241— H. L. (Sr.) 

Equitable Mortgage — Foreclosure — 

Conveyance Pursuant to Order of Chancery 
Division.] — A conveyance of real property made 
by a mortgagor to an equitable mortgagee 
pursuan]- to an order of the chancery division 
foreclosing the mortgagor on default in the pay- 
ment of the mortgage ilebt and interest from all 


equity of redemption, and ordering him to 
execute an absolute conveyance to the equitable 
mortgagee, is a “conveyance on sale” within 
the meaning of s. 54 of the Stamp Act, 
1891 , and liable to the ad valorem stamp duty 
imposed under the heading “ Conveyance on* 
Sale ” in the first schedule to the act. Hunting - 
ton V. Inland Berenne Commnnon&rs, 65 L. j... 
Q. B. 297 ; [189G] 1 Q. B. 422 ; 74 L. T. 28 ; 44 
W. R. 300. 

Where the value of the property is less than 
that of the mortgage debt, interest, and costs, 
the duty is not assessable upon a higher amount 
than the value of the property. Ih. 

Perpetual Annuity — Security for Payment 

of Annuity by way of Repayment of Loan.] — An 
instrument made m pursuance of the powers of 
the Mersev Docks and Harbour Board Consolida- 
tion Act, 1S6S, granting a perpetual annuity im 
consideration of a sum of money paid, is, for the* 
purpose of the Stamp Act, 1891, to be treated 
as a “ conveyance on sale,'’ and not as a. 
security for the payment of any annuity by 
w'ay of repayment of a loan, advance, or pay- 
ment intended to be so repaid, within the 
meaning of s 87, sub-s. 2, of the act. Meraey 
Dvclis and, Harhonv Board v. Inland Berenno‘ 
Co)>im/iif.kmers, 66 L. J., Q. B. 697 ; [1897] 2 Q.B. 
316 : 77 L. T. 120 ; 61 J. P. 628— C. A. Affirming 
45 W. R. 448. 

Exchange of Shares.] — A transactiora 

w’hereby a certain number of shares in one 
limited company is conveyed by the holder of 
the shares in consideration of the transfer to 
him of a certain number of shares in another 
limited company, is not an exchange within the; 
meaning of s. 73 of the Stamp Act, 1891,. 
and an instrument carrying that transaction 
into effect amounts to a “conveyance on sale”’ 
w'lthin the meaning of ss. 64 and 55 of 
that act, and is chargeable as such with an ad 
valorem duty under Schedule I. of that act. 
Coats, Lim., v. Inland Bevenue Cooinu ski oners,. 
66 L J , Q. B. 732 ; [1897] 2 Q. B. 423 ; 7X 
L. T. 270 ; 46 W. R. 1 ; 61 J. P. 693.-C. A. 

Agreement for Sale of Goodwill,] — An 

agreement for the sale and purchase of a business, 
with the goodwill is not a “ conveyance on 
sale” W'ithin the meaning of s. 70 of the* 
Stamp Act, 1870, and dues not require ^ adl 
valorem duty stamp. Inland Bem'nne Conrnns- 
siuners v. Anf/u^‘, 23 Q. B. D. 579 ; 61 L. T. 832 ; 
3S W. E. 3— C. A. Affirming 53 J. P. 453. See- 
52 A 53 Yi6t. c. 7, s. 18. 

Amalgamation of Railway Companies.]] 

— By a special act of parliament it was provided 
that the undertaking of the A. railway should be* 
amalgamated with, anti form part of, the under- 
taking of the B. railway as from a certain date,, 
that the A. railway should from that date be 
dissolved, and that the holders of shares in that 
railway should in lieu thereof become holders of 
consolidated stock of the B. railw'ay in propor- 
tion to the shares held by them respectively^ 
It w'as further provided that e Queen’s printer’s, 
copy of the act should be chargeable with the 
same stamp duty as would be chargeable if the 
transaction weie effected by an executed instru- 
ment in writing, and that copy were the instru- 
ment * — Held, that the transaction was a 
“conveyance or transfer on sale” within the- 
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meaning of the Stamp Act, 1891, Schedule L, 
and that the copy of the act was chargeable 
with ad valorem duty on the value, at the date 
of amalgamation, of the consolidated stock of 
the B. railway, issued to the shareholders of the 
A. railway. 6?. IF. Mt/, v. Inland Rei^nnuc Com- 
missloners^ 63 L. J., Q. B. 405; 1 

Q. B. 507 ; 9 R. 122 ; 70 L. T. 86 ; 42 W. R. 211 ; 
58 ,1. P. 397 — C. A. S. P., Fuvne.Hs Ily. v. Inland 
Revenve Co)nmissnmp,rs,2 H. & C. 855 ; 33 L. J., 
Ex. 173 ; 10 Jur. (i^.s.) 1183 ; 10 L. T. 101 ; 18 
W. R. 10. 

Property of a Firm — Transfer to Company.] 

— deed executed by all the members of a part- 
nership firm conveyed and assigned to a com- 
pany (composed exclusively of all the partners) 
all the freehold and leasehold property and the 
trade-marks of the partnership ; the whole of 
the capital of the company, consisting of shares^ 
and debenture stock, being allotted to the 
partners in proportion to their shares in the 
partnership property, is a “conveyance or 'trans- 
fer on sale” within the meaning of ss. 70 
and 71 of the Stamp Act, 1870, and, conse- 
quently, is chargeable with an ad valorem duty in 
addition to the IOa*. stamp. Foster v. Inland 
Jtrreme Commissioners.^ 63 L. J., Q. B, 173 ; 
[1894] 1 Q. B. 516 ; 9 R. 161 ; 69 L. T. 817 ; 
42 W. R. 259 ; 58 J. P. 444— C. A, 

Land sold to Trustee — Reversion to Pur- 
chaser.] — Land was conveyed upon a hale by an 
instrument, dated the 28th October, 1847, m the 
following manner : the land was first bargained 
and sold by the vendor to a trustee for the pur- 
chasers for a term of three months, and then 
the reversion conveyed to the purchaser. The 
instrument was twice executed by the vendor, 
once by a mere signature, and then immediately 
afterwards by bis signing, sealing, and delivery : 
— Held, that two stamp duties were chargeable 
upon the instrument, as having two distinct 
operations, one as a lease, and the other as a 
conveyance on a sale. Brujlitman v. Inland 
lleveime Commissioners, 18 L. T. 412. 

Revocable Agreement to grant Permis- 
sion for Erection of Jetty.] — By an instrument 
not under seal the conservators of the Thames 
agreed to grant permission during their pleasure 
to the appellants to construct and retain a jetty 
in Obnsideration of an annual payment yearly 
so long as the jetty was allowed by the con- 
servators to remain : — Held, that the instrument 
was not chargeable with stamp duty under 33 
& 34 Viet. c. 97 (the Stamp Act, ISTU), either as 
a “ conveyance on sale” within s. 70, or as an in- 
strument whereby any property was transferred 
to or vested in any person, within s. 78, or as a 
“ lease or tack,” or “ bond, covenant, or instru- 
ment of any kind whatsoever,” within the 
schedule, but only as an “ agreement.” Thames 
Con'iervators v. Inland Re venue Commissioners, 
56 L. J., Q. B. 181 ; IS Q. B. D. 279 ; 56 L. T. 
198 ; 35 W. R. 274. 

“Conveyance.”] — ^Any written instrument 
operating as the '■record of a transfer of property 
other than goods is a conveyance within the 
meaning of ^he 55 Geo. 3, c. 184. Sorsfall v. 
Key, 2 Ex. 778 ; 17 L. J., Ex. 266. 

Assignment of Commission — Mortgage or Con- 
veyance.] — A., an architect, employed to super- 


intend the erection of certain buildings upon 
commission by deed, assigned to D., a ci editor, 
all the commission to which he then was or might 
thereafter be entitled in respect of such super- 
intendence, upon trust to pay C. a certain debt 
due from A., and to retain the residue towards 
satisfaction of a certain debt due from A. to D., 
and in which deed were contained a power of 
attorney to receive the commission, and covenants- 
that A. would pay the debt due to T)., would not 
receive the commission, or revoke the power 
thereby given, or do any act by which D. might 
be hindered in receiving payment ; that he had 
a right to assign, had not encumbered, and for 
further assurance . — Held, that thi.s deed was 
not a mortgage, but an absolute conveyance of 
the commission-money ; and that a conveyance; 
stamp calculated upon tlie amount of commission 
eventually received was sufficient. Pooley v. 
Govdioui, 5 N. & M. 466 ; 4 A. & E. 94. 

Assignment of Goodwill.] — An assignment by- 
deed of the goodwill of a trade is a convepmee 
of property within 13 &; 14 Vict. c. 97, Sched 
tit. Conveyance, and, as such, is liable to ad 
v^alorem duty. Potter v. Inland Revenue Com- 
mUswnei's, 10 Ex. 147; 23 L. J., Ex. 345; IB 
Jur. 778 ; 2 VV R. 561. 

Partnership— Conveyance of Estate and In- 
terest.] — By an indenture reciting that a disso- 
lution of partnership between two partners had 
taken place, and the share of the retiring partner 
in the assets of the firm had been found to be a. 
certain specified sum, and an arrangement had 
been made, by which a portion of that sum was. 
to be paid at once by the continuing partner^ 
and the remainder secured by a mortgage of the 
partnership assets, the retiring partner conveyed 
to the continuing partner all his estate and interest 
in the partnership assets -—Held, that this inden- 
ture was a conveyance upon a sale within 13 & 
14 Vict. c. 97, Sched., tit. Conveyance, and was 
chargeable with an ad valorem stamp duty upon 
the amount of the sum so found to be payable 
to the retiring partner. Christie v. Inlaiul 
Revenue Com nussi oners, 4 H. A: C. 664 ; 36 L. J ^ 
Ex. 11 ; L. R. 2 Ex. 66 ; 15 L. T. 282 ; 15 VV, R. 
258. 

By a deed executed on a dissolution of partner- 
ship, which recited that the share of the retiring- 
partner should be taken by those who remained 
ih the firm, and that he should be allowed in 
account a certain sum of money as an equivajgj^ 
for the value of his share, it was witr;S?&en nac 
the retiring pai tiI^tf?PGonsi?!l45^'idn of that sum, 
“ part of the moneys *^nd assets of the dissolved 
co-partnership to the retiring partner so allowed 
in account, appropriated and paid as aforesaid,” 
conveyed and assigned his sliare of the partner- 
ship assets to the other partners : — Held, that, 
this deed was a conveyance, and therefore liable 
to an ad valorem duty. Pliillijis v. Inland 
Revenue Coinmissioiiers, 36 L. J., Ex. 199 ; 
L. R. 2 Ex. 839; 16 L. T. 839. 

An assignment for money from one partner to 
aiiother of his share of the partnership interest 
in contracts with government, was not a sale of 
property within 48 Geo. 3, c. 149, and did not 
require an ad valorem stamp. Belcher v. Sylies,. 
9 D. & R. 231 ; 6 B. & C. 234 ; 6 L. J. (o.S.) 
K. B. 93. 

Order of Charity Commissioners.] — ^An order 
of the charity commissioners appointing new 
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trustee^ of a charity and vesting the trust pro- 
perty in them is an instrument relating to two 
separate and distinct matters within s. 8 of the 
^tamp Act, 1870, and must be stamped both as 
a conveyance and as an appointment of new 
trustees. Hadgatt v. Inland Revemtd Comniu- 
sioners, 3 Ex. P. 46 ; 37 L. T. 612 ; 26 VY. E. 
116. 

Concealing Consideration,] — A., being seised m 
fee of land, agreed with the defendant, a builder, 
to execute to him a lease of the land, and of a 
house which it was agreed the defendant should 
iiuild thereon, for ninety -nine years, at a rent of 
^l. 55. The defendant was to lay out GOOZ. in 
building the housef The house having been built, 
23. contracted to buy for 860Z. all the defendant’s 
interest in the house and land. The defendant, 
in order to effect this contract, procured an 
indenture to be made between himself, A. and 
B., whereby A. leased the house and land to B. 
for ^nety-nine years, at the rent of GZ. 5.9., pay- 
iible to A. The purchase-money was not stated 
in the lease, which Avas the principal and only 
deed whereby the house and land were conveyed . 
— Held, that the lease to B. was a convcyantfe 
upon the sale of land w ithin the schedule of the 
55 Geo. 3, c. 184 ; that duty was payable thereon 
as upon a conveyance, and that the defendant 
and B. w^ere liable to penalties for not truly 
inserting the consideration in the lease. Att- 
Sen, V. JBroxcii^ 3 Ex. 662 ; 18 L. J , Ex. 336. 
See B.enn\lcer v. Henmlcer^ 1 El. &: Bl. 54 ; 22 i 

L. J-, Q. B. 94 ; 17 Jur. 436. | 

I 

Sale of Coal in Mine,] — paper, signed by the 
defendant, stated that the plaintiff agreed to sell 
to the defendant upper veins or beds of coal, 
containing by admeasurement sixteen acres, at 
the price of 111. per acre, to be paid for as follows : 
— lOOZ. on the day of the date thereof, and the 
remainder by equal quarterly payments of 25Z. 
each. And it was stipulated, that if the defen- 
dant should wmrk more coal than in any year 
should exceed lOOZ., at the rate of 77Z. per acre, 
he should pay for such excess : — Held, that the 
instrument did not require an ad valorem stamp, 
as upon a conveyance under 55 Geo. 3, c. 184, 
and that a stamp of 35,9. was sufficient, Pkillqjs 
V. Morrtmn, 12 M. k. \V. 74U ; 13 L. J., Ex. 212 ; 
'S Jur, 343. 

Surrender of Copyhold.] — A copy of court roil 
..admitti ng a surrenderee in trust for the grantee 
of an"^inm!hty there s tate d to b e secured by the 
bond of the pWTu^er, rfBTT^fibject thereto, to 
the use of the purchaser,' his executors, adminis- 
trators and assigns, requires an ad valorem stamp 
in respect of the purchase money expressed to 
be so paid by the purchaser to the surrenderor, 
but without reference to the annuity, whether 
the statement is taken to refer to an annuity 
already granted or to an annmty to be created 
in future. Doe d. Cliamnan v. Reynolds^ 2 N. & 

M. 383. 

Compulsory Redemption.] — By an indentu^^e, 
between M. of the first part, G. of the second 
part, a dock company of the third part, and P. 
of the fourth part, reciting that M, had agreed 
to sell to the company land for 9,000Z., also 
reciting that G. had agreed to sell the company 
a pier, and that it was agreed that the considera- 
tion for such purchase should be 37,000Z., and 
that lOjOOOZ. only should be paid in gross by 


the company to G., and that 15,0007. should be 
represented by an annual rent-charge of 750Z., re- 
deemable on payment of 1 6,000Z., and that 12,0U0Z. 
should be represented by an annual rent-charge 
of 600Z., redeemable on payment of 12,000Z. (after 
stating the conveyance from M. to the company 
for 9,0007.), it was witnessed, that in considera- 
tion of the rent-charges of 750Z. and 600Z. pay- 
able to G., and m consideration of 10,000Z. to G. 
paid by the company, G conveyed the pier to P., 
to the use that G. should receive out of the rents 
a yearly rent-charge of 750Z. and 600Z. The in- 
denture then provided that the company might 
at any time redeem the rent-charge of 750Z., upon 
paiment of 15,0U0Z., after twelve months’ notice, 
and that, after a time, G. might by notice require 
the company to redeem the rent-charge of 600Z., 
and pay him 12,OOOZ. in redemption thereof ; and 
^that, if no such notice should be given by G., 
*then that the company might redeem that rent- 
charge, on payment of 12,OOOZ. The commis- 
sioners having required this deed to be stamped, 
under the 13 & 14 Vict. c. 97, Sched., tit. Con- 
veyance, with an ad valoiem duty of 230Z , as a 
conveyance upon the sale of property for 9,000Z. 
and 27,UU()Z. • — Held, that as G. might by his own 
act compel the company to ledeem the rent- 
charge of GOOZ. by payment of 12,UOOZ., that sum 
was part of the purchase or consideration -money, 
wilhin the meaning of the statute, and subject to 
the ad valorem duty, but that such duty was not 
payable on the ir),0O0Z., and theicfore the stamp 
must be reduced from 2307. to 1557. G'dl, In re, 
8 Ex. 376. S. 6', nom. Plymouth Great Weatern 
Doch Co. V. Inland Revenue Commlsetoners, 22 
L. J., Ex. 188. 

Conveyance by Rather to Son.] — Conveyance 
by a father to son c.f a freehold estate, reciting 
“that he (the father) was minded and had 
resolved to give and assure the same to his son, 
as well in consideration of the natural love and 
affection which he entertained for his son, as 
also in consideration of the provision wffiich his 
son had that day made by Ins bond or obligation 
in writing of 1,6UUZ in augmentation of the 
portions or fortunes of his eight sisters” : — Held, 
that this was not a sale to the son, and that the 
conveyance did not require an ad valorem stamp. 
Doe d". Manifold v. Diamond^ G D. E. 328 ; 
4 B. & C. 243 ; 3 L. J. (O.S.) K. B. 211 ; 28 E. E. 


Conveyance of Crops in Trust for Creditors,] — 

By a deed of assignment five persons conveyed 
all their crops, goods and effects to trustees, m 
trust to sell* and with the proceeds, to be pro- 
duced by such sale, to discharge, first, debts due 
to the trustees, with interest from the date of the 
deed ; then, debts due to other creditors ; with a 
resulting trust as to the residue to the parties 
conveying ; — Held, that such deed did not require 
an ad valorem stamp, as upon a conveyance or 
mortgage, as the former part of that clause 
operated only on actual sales between vendor 
and vendee ; and that this deed fell within the 
exception in the latter part of the clause, vi25. 
“ where such conveyance shall be made for the 
benefit of creditors generally,” ifod therefore that 
a common deed stamp was sufficient. Coates v. 
Perry., 6 Moore, 188 ; 3 Br. & B. 48. And see 
Whitioell V. Dunsdale, Peake, 224. 

Rixturea.] — The word “fixtures” means the 
r'ght of severance of chattels attached to the 
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soil, but not part of the freehold. A transfer of 

fixtures ” is, therefore, at least, the transfer of 
the right ot severance ; and whether a memo- 
randum of the sale of fixinres transfers any 
interest in the chattels themselves or not, it is a 
conveyance within the woida of the oS Geo. 8, 
c. 184, which includes the ‘‘transfer of any 
right” ; and as fixtures are not goods, wares and 
merchandise, it is not within the exemption. 
Horsfall v. A>y, 2 Ex. 778 ; 17 L. J., Ex. 2G0. 

Sale of Annuity.] — A , being entitled during 
his life to the dividends of bank annuities, anti 
E. being entitled to the stock at the death of A., 
it was agreed between them, that, in considera- 
tion of A.’s permitting B. to sell out the stock, 
the latter should pay to A., during his life, an 
annuity equivalent to five per cent, on the 
principal money produced by the sale of the 
stock, and that, as a security tor the payment 
of the annuity, B. should assign to A. a policy 
of assurance on goods on a voyasre to l^dia. 
By a deed reciting these facts, and that the stock 
had been sold out and produced a given sum, 
which had been paid to B., the latter bargained, 
sold, and assigned to A. the policy, and cove- 
nanted that in case no money shoukl be produced 
by the policy he would, within one month after 
his return from the voyage he was about to make 
to India, pay to A. a sum of money, which, when 
invested m stock, would produce an annuity 
equal in amount to five per cent, on the principal 
money produced by the sale of the stock : — Held, 
that the deed did not require an ad valorem 
stamp, the transaction described in it not being 
a sale of an annuity within the meaning of the 
words in the 56 Geo. 3, c. 184, Hched. Part 1, and 
the assignment of the policy not being a convey- 
ance of property within the meaning of that 
word in the same statute. Bhimhi v. Uerljert^ 
i) JB. & C. 39t) ; 7 L. J, (o.S.) K. B. 223. 

By a marriage settlement, the defendant, in 
consideration of 4,000Z. paid by the father of 
the intended wife as a marriage poition, and in 
consideration of the marriage, covenanted to pay 
an annuity of 800Z. a year to the plaintiff, to the 
use of the intended husband and wife during 
their joint lives :■ — Held, that the deed did not 
require a 457. ad valorem stamp as upon the sale 
of an annuity. Massey v. Is annoy ^ 3 Bing, (n.c.) 
478 ; 4 ycott, 258 ; 6 L. J., C. P. 1S5. 

Partition Deed.]^The 48 Geo. 3, c. 149, s. 22, 
incorporated into 55 Geo. 3, c. 184, applied only 
to sales of lands, properly so called, and did not 
extend to a deed of partition between several 
members of a family, by winch the'^entirety of 
lands is conveyed to one of the parties in lieu of 
his undivided share in those and other lands, 
and in consideration of a sum of money paid by 
him for equality of partition. Ilennilter v. 
Henmhn^ 1 El. &; Bl. 54 ; 22 L. J., Q. B. 94 ; 
17 Jur. 436. 

“Property locally situate” Abroad — Ex- 
emption.] — Under an agreement made between 
the appellants and an American firm of soap 
manufacturers the appellants agreed to purchase 
the freehold work# of the firm and all the f ui'ni- 
ture, maebinery, and stock-in-trade, and also the 
goodwill of the business and all tlie trade marks 
and names used in connection therewith. The 
vendors were the owners of a trade mark 
relating to their soap. This trade mark, which 
was registered in England, they circulated 


842 

extensively throughout the United Ivingjjom in 
newspapers and otherwHe as part of pictorial 
advertibements, by means of which a consider- 
able demand for the soap had been created. 
The vendors did not sell to retail dealem in 
England, but the greater part of their sales were 
made to a syndicate m England, who resold to 
retail vendors : — Held, that the trade mark and 
goodwill were not property “locally situate 
without the United Kingdom,” within the mean- 
ing of s. 50, sub-s. l,of the Stamp Act, 1891, and 
that the agreement was therefore chargeable with 
ad v.alorcm stamp duty with regard to them. 
Broolie v. Inland Ilevenne Commiss-iojien^ 65 
L. J., Q. B. 657 ; [1S96] 2 Q. B. 356 ; 44 W. B. 
670. 

A patent granted in Hew South Wales, and a 
sole licence to use in a district of that colony an 
invention piotected by the patent, are respec- 
^tively “ property ” within the meaning of s. 59, 
sub-s. 1, of the Stamp Act, 1891, hut are not 
“ locally situate out of the United Kingdom ” 
within the excejition contained in the sub- 
section ; and therefore an agreement made in 
England for the sale of such licence and a half- 
slihie m the patent is chargeable with the same 
ad valorem stamp duty as a conveyance of sale. 
timcltiny Co. of AKstraUu v. Inland lievemie 
Commhsioners^ 66 L. J., Q. B. 137 ; [1897] 1 
0. B. 175 ; 75 L. T. 534 ; 45 W. E. 203 ; 61 J. B. 
116— C. A. 

A conveyance executed in England upon a 
sale of laiul in Australia requires an ad valorem 
stamp, Wru/Jit v. Inland lieienne Commis^ 
sinners^ 11 Ex. 458 ; 25 L, J., Ex 49. 

Where no Property passed.] — Cyan indenture 
between a company and a licensee, in considera- 
tion of 7,5007,, of which the sum of 1,5007. was 
paid, and the leinainder was to be paid in 
monthly instalments of 1,0007., the company 
granted to the licensee “ the sole and exclusive 
right, licence, and authority to carry on with the 
asphalte of or to be supplied by the company, 
but not with any other asphalte, the business 
of as[jbalte paving, and of therein and other- 
wise using, Vending and dealing in asphalte, and 
of an asphalte company or asphalte business 
generaCy, within the counties of Lancaster and 
Chester,” during the continuance of the com- 
pany s concessions. The company covenanted 
to supply the licensee 'with asphalte, hut was 
ndfc to be bound to*preveut the use or sale of 
asphalte within these counties by anv other ^ 
person, excepting only the use or "Suen 

asphalte as w'as agf^tt^o be under the 

contract, either by ths^- company by persons 
purchasing from the company ; and the licensee 
agreed, during the continuane'e'^of the J.icence, 
not to use, sell, or deal within these counties in 
any other asphalte than that to be supplied by 
the company. The licensee eovenanted to pay 
the remaining 6,0007. by six monthly instalments 
of 1,UU07., and if he should assign the licence, to 
pay the whole of the remaining instalments on 
the expiration of two months from the date of 
tlie#assigmnent : — Held, first, that the deed was 
not chargeable as a conveyance on sale, no pro- 
perty being in fact conveyed by it, JAimner 
As])halte Paxing Co. v. Inland Revenue Cominis^ 
sioners^ 41 L. J., Ex. 106; L. E, 7 Ex. 211 ; 26 
L.T. 633; 20W. E.610. 

Held, also, that if it had been so chargeable 
one duty only could have been charged in respect 
of the 7,5007., and not a second duty in respect of 



343 EEVENUE — Stapijs, 344 


the coyenant to pay hy instalments the 6,000?. 
remaining nnpaid. li. 

Assignment with Power of Sale,] — A warrant 
of attorney was given in November, 18i0, to 
secure 1,000?. with interest. On the 13th 
October, 1841, the debtor executed, by way of 
further security, a deed of assignment of goods, 
with a power of sale, to secure the 1,000?. with 
interest, from the 30th November, 1840, being 
the day up to which the interest on the principal 
debt had been paid . — Held, that this assign- 
ment required a common deed stamp only. 
JPierpohit v. Oowei\ 5 Scott (N E.) 605 ; 4 "Man. 

& G. 795 : 2 H. (N.S.) 652 ; 12 L. J., C. P. 56. 

Transfer of Mortgage — Several Deeds.] — B3’ 
24 & 25 Yict. c. 91, s. 30, where there are several 
deeds upon the transfer of a mortgage from old 
to new trustees, if one of the deeds be stamped ^ 
with the duty of 1?. I65. it shall be sufficient 
that the others are stamped with the duty on a 
duplicate or counterpart, viz. 6.?. The 23 & 29 
Yict. c. 96, s. 17, after reciting that certain duties 
on the transfers of mortgages were imposed 
by 13 & 14 Yict. c. 97, enacts that m litu 
thereof the duty of <q(1. shall be payable on every 
lOOZ. or fractional part of lOOZ. transferred * — 
Held, that 24 & 25 Yict. c. 91, s. 30, was not 
repealed by 28 & 29 Yict. c. 96, s. 17, and that it 
was sufficient that one of the deeds was stamped 
with the duty of IZ. 1 65 and the others with 
that of 5^. JPoley QLord') v. Inland Uecenve 
37 L. J., Ex. 109 ; L. Pt. 3 Ex 
263 ; 18 L. T. 725 ; 16 W. K. 1055. See infra, 
Moetgag-e. 

Several Transferors and Objects.] — A deed 
executed by four persons entitled to personal 
estate under a will, purporting to operate as 
a transfer and release to each of the four (by 
two of them who were the executors, in pur- 
suance of an agreement for partition) of shares 
in various railway companies forming part of a 
testator’s estate is chargeable with only four 
stamp duties of 30^. each under 55 Geo. 3, c. 185, 
Sched. tit. Transfer, notwithstanding that the 
effect of the deed may be to vest in each of the 
four persons stoch in eight or nine different 
companies. Freeman v. luland Revenve Com- 
missioners^ 40 L. J., Ex. 85 ; L. R. 6 Ex. 101 ; 
24 L. T. 323 ; 19 W. R. 690. 

r 

.. Joint ri nnvevance — Separate Interests.] — | 
A effieoT^ which se vera l perso ns jointly convey 
their BeparalC^STiSFests ifTSSli’es in an incorpor- 
ated company, does not require several stamps, 
but one ad valorem stamp is sufficient. Wills 
V. Bridge^ 4 Ex. 193 ; 18 L. J., Ex. 384. 

Such a deed is not a dS’ed of transfer, and is 
properly chargeable with one 355. stamp duty 
only. J&. 

Assignment of Prize-money.] — An assign- 
ment of the prize-money of several seamen on 
board a privateer, being payable out of one fund, 
only requires one stamp. Balter v. larding 13 
East, 235, n. 

Alteration of Name of Transferee.] — A deed 
transfer of shares was executed by A., the vendor, 
with the name of B. inserted as the purchaser ; 
before any execution of the deed by B., it was 
arranged that 0,, instead of B., shcmld be the 
purchaser ; whereupon the name of B. being 


struck out and that of 0. substituted, A. re- 
executed the altered deed ; — Held, that the deed 
wa.s so far completed as between A. and B. that 
it could not operate as a conveyance to C. with- 
out a new stamp. X. X. 4’ S. C. By, v. Fair^ 
dough, 2 Man. & G. 674 ; 3 Scott (25 .n.) 68 ; 2 
Raiiw. Oas. 544 ; 10 L. J., C. P. 133. 


XY. COPY OR EXTRACT. 

“ Copy.”] — A stamp is only necessary on such 
copies as are evidence per se : “ copy ” meaning 
in the Stamp Act an authenticated copy receiv- 
able as evidence in the first instance. Bray- 
tlmaite v. Hitrlieoclt, 10 M. & W. 494 ; 2 t). 
(N.S.) 444 ; 12 L. J., Ex. 38 ; 6 Jur. 976. 

Examined Copy of Court Bolls. ] — An examined 
copy of court rolls is admissible to prove a sur- 
render of copyhold lands without being stamped ; 
the provision in 55 Geo. 3, c. 184, as to copies of 
courtr rolls, applying only to such copies as are 
given out and signed by the stewards. Doe d. 
Burrows v. Freeman, 12 M. & W. 844 ; 1 Car. & 
K. 386 ; 14 L. J., Ex. 142. 

Attested Copy of Deed,] — An attested copy of 
a deed on a one-shilling stamp is admissible as 
secondary evidence. Ditcher v. Keiirielt, 1 Car. 
&P. 161. 

XYI. DEED. 

Sufficiently Stamped under Act in Force at 
Date — Wrong Date.] — A deed, purporting to 
appoint a new trustee, appeared when tendered 
in evidence to be sufficiently stamped accord- 
ing to the law in force on the day when it was 
dated, but it was proved to have been executed 
some years' previously, and the stamp according 
to the law then in force was insufficient : — Held, 
on the construction of 33 & 34 Yict. c. 97, ss. 15 
— 17, that the deed could not be admitted m 
evidence. Clarlte v. Boche, 47 L. J., Q. B. 147 ; 
3 Q. B. D. 170 ; 37 L, T. 633 ; 26 W. R. 112. 
See Deahin v. Penniall, 2 Ex. 320 ; 17 L. J., 
Ex. 217. 

Improper Denomination.] — Articles of agree- 
ment under seal could not be given in evidence, 
unless stamped with a deed stamp, although the 
agreement stamp was of the same value, but 
differently formed. Bohimon v. Dnjl}rouf;li, 6 
Term Rep. 317 ; 1 Esp. 243. And see 0^7711)61^(1 in 
V. Porter, 1 Bos. & P. (N.B.) 34 ; Farr v. Price ^ 
1 East, 55 J 5 R. R. 515 ; Taylor v. Hague, 2 East, 
414. ^ 

Not otherwise Charged.] — An instrument 
which is sealed, but which merely amounts to an 
agreement fur a lease, required a IZ. lbs. stamp 
as a deed not otherwise charged, by 55 Geo. 3, 
c. 184. Claifton v. Burtenshaw, 7 D. & R. 800 ; 
5 B. & C. 41*. 

A lease at a rent of BOZ. providing that the 
landlord should insure and that the premiums 
should be added to the rent and payable in the 
same manner as rent, is not a “ deed not other- 
wise charged ” and a lease stonnp of 305. is suffi- 
cient. Wilson V. Smith, 12 M. ic W. 401 ; 1 D. 
&L. 633 ; 13 L. J., Ex. 113. 

Articles of agreement by which one party 
agreed to pay the other a fixed salary, and they 
were mutually bound m a penalty of 600Z, to 
perform the agreement, required only a IZ. IB5, 
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fltamp. Mounsey y. Stevenson^ 7 B. & C. 403 ; 6 
L. J. (o.s.) K. B. 119. 

A release to the surviving partners in a firm 
by the executors of a deceased partner, of all the 
freehold, copyhold, and leasehold property held by 
the firm, expressing no consideration for the 
conveyance upon the face of it, is sufficiently 
stamped with a common deed stamp. Strer v. 
Crowley, 14 C. B. (N.s.) 337 ; 32 L. J., C.P. 191 ; 
9 Jur. (N.s.) 1292 ; 11 W. R. 861. 

An assignment by indenture of a judgment 
debt does not require an ad valorem stamp, but 
must have the ordinary deed stamp. Warren 
Y. Howe, 3 D. & E. 494 ; 2 B. & C. 281 ; 2 L. J. 
<o.s.) K. B. 8. 

Assignment of Lease.] — See Baker v. 

Coding, post, col. 3i2. 

Licence to use Patent.] — The plaintifi, having 
agreed to sell to the defendant the permission' 
to use a patent furnace, delivered to him the 
following document under his hand and seal : 
‘‘ I, J. 0., patentee and proprietor of the inven- 
tion known as ‘ Chanter and Co.’s Patent for 
Improvements in Furnaces,’ do, by virtue of the 
King’s letters-patent, in consideration of 33^, to 
be paid by J. & Co., give and grant to J. & Co, 
full and free licence, consent and permission to 
erect and use, upon and at certain premises, one 
patent furnace to a 30-horse steam boiler, for 
which the letters patent have been granted. 
As witness my hand at London, J. C, ” ; — Held, 
that the licence was not a deed, and, therefore, 
did not require a stamp. Chanter v. Johnson, 
14 M. & W. 408 ; 14 L. J., Ex. 289, 

Alteration.] — Leeds altered by consent re- 
q^uire restamping. v. Lee, 2 Eq. Abr. 414. 

But where a deed is altered after execution 
by the grantor and before execution by the 
grantee, a new stamp is not necessary. Jotits 
V. Jones, 1 C. & M. 721 ; 3 Tyr. 890 ; 2 L. J., 
Ex. 249. See SynGer v. Burgess, 1 G. M. & E. 
129 ; 4 Tyr. 598 ; 3 L. J., Ex. 285. 

Immaterial alterations do not require the 
document to be restamped. Hartley v. Mansoii, 
4 Man. & G. 172 ; 1 L. (N.S.) 711 ; 11 L. J., 
O. P. 199. 

Several Parties.] — One stamp as for one 
annuity is sufficient, though part of the con- 
sideration-money belonged to a third person, and 
wa^paid by the hands of the grantee’s agent. 
Coo/i V. Jones, 15 East, 237. 

By a deed, reciting that the parties of the 
first part had encroached upon a common, and 
were in possession of their several encroach- 
ments, and that they had agreed to relinquish, 
release and convey all and singular their several 
and respective estates and interests therein to 
the parties of the third part ; it was witnessed, 
that in consideration of 105. to each of them, 
paid by the parties of the third part, they 
and each and every of them granted, bargained, 
sold and assigned to the parties of the third 
part, the several premises, describing them : — 
Held, that, there being a community of interest 
in the subject-matter of the conveyance in all 
the conveying parties, one stamp only was 
necessary. Loe^d. Croft v. Tidhury, 14 C. B. 
304 ; 2 0. L, E. 347 ; 23 L. J., 0. P. 57 ; 18 Jur. 
468. 

An indenture, where several persons jointly 
-convey their separate interests in certain shares 
in an incorporated company, does not require 


several stamps, but one ad valorem stamp is 
sufficient. Wills v. Bridge, 4 Ex. 193 ; 1-8 L. J., 
Ex. 384. 

A deed in which several persons combine to 
effect a common purpose requires only a single 
stamp. Allan v. Morrison, 3 M. Ey. 70 ; 8 B. 

& C. 665 ; 7 L. J. (o.s.) K. B. 106. 

Two Considerations,] — A feoffment in con- 
sideration of natural affection, and also of Ktv. 
does not, under 55 Greo. 3, c. 184, require two 
separate stamps of 11, 155. each. Doe d. 
Wheeler v. Wheder, 4 N. & M. 10 ; 2 A. & E. 
28 ; 4 L. J., K. B. 58. 

Where an annuity was granted by deed, and 
the grantee contracted with various persons to 
advance a portion of the consideration, and to 
receive in return a proportionate part of the 
annuity : — Held, that the deed only required a 
stamp m respect of the aggregate sum paid for 
the annuity ; and that it need not be the aggre- 
gate of the stamps required on each of the an- 
nuities into which it was divided. Hogar% v, 
Benny, 14 M, & W. 495 ; 14 L. J., Ex, 345. 

^Containing Collateral Matters,] — ^Wliere a 
docunieut has a double object, and has an un- 
appropriated stamp on it large enough for it 
in either sense, it is admissible when offered 
to establish one of its objects. Walher v. 
Giles, 6 G. B. 662 ; 18 L. J., 0. P. 323 ; 13 Jur. - 
588. 

A deed of settlement of a company declared 
that all transfers of shares not made conform- 
ably thereto, and according to the regulations 
of the directors, should be invalid ; and that every 
transferee should, if required by the directors, 
execute a deed whereby he would enter into 
covenants with the trustees to observe all the 
stipulations for the time being affecting the 
holders of shares. In pursuance of regulations 
by the directors, a transfer deed contained the 
following coA^eiiant by the transferee ; “I., J. S. 
0., do hereby covenant with W. H., and also 
separately with the trustees of the company, 
that I will abide by and perform aU the rules 
and regulations in respect of the same shares ” : 
— Held, that the deed did not require a further 
stamp duty, as a deed containing other matter 
besides what was incident to the sale and con- 
veyance.of the property sold, or relative to the 
title thereto, in pursuance of 55 Greo. 3, c. 184. 
Wolseley v. Cox, 2 Q. B. 321 ; 11 L. J., Q. B. 9 ; 

6 Jurr 599. 

A deed, conveying certain lands in 
also containing a similar trust 

with respect to government^stock, is not to be 
considered two deeds .undes: 55 Leo. 3, c. 184 ; 
and one stamp is sufficient. Bae d. Hartwriglit 
V. Fereday, 4 P. 287 ; 12 A. & E, 23 ; 11 
L. J., Q. B. 19. 

In proving title in ejectment, a deed in convey- 
ance, duly stamped, was produced, which pur- 
ported to have been executed by power of attor- 
ney, but no power of attorney was proved or 
produced. On the same parchment was a writing 
bearing a later date, which, was a confirmation 
o^the former instrument and also a substan- 
tive conveyance ; this instrument was not pro- 
perly stamped as a conveyance : — Held, that an 
additional conveyance stamp was not necessary. 
Boe d. Priest v. Weston, 1 L. & D. 524 ; 2 Q, B, 
249 ; 11 L. J., Q. B. 17 ; 6 Jur. 601. 

A party, having purchased an estate, agreed 
with the vendor, that such estate should be sur- 
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rendered to a third party, who had advanced a 
portion o^ the purchase money, such third party 
holding the estate by way of security for the 
amount of the loan : — ^Held, that a deed carrying 
out these objects only amounted to one deed, and 
was subject, therefore, only to one stamp. Jlnsh- 
Irooh V. Rood, 5 C. B. 131 ; 17 L. J., C. P. 58 ; 
11 Jur. 931. 

Indorsements.] — A memorandum on the back 
of a deed, altering some of the terms therein con- 
tained, does not require to be stamped. Heme 
V. Rale, 3 Esp. 227. 

But where an indorsement (not memorialised), 
containing a clause of redemption (bearing date 
after the deed), had not been made i rior to the 
execution of it, it could not be received in evi- 
dence for want of being stamped. Schumann 
V. Weatherliead, 1 East, 537. And see Lyhirn 
v. Wamngton, 1 Stark. 162. 

Progressive Duties.] — The indorsement on 

a deed of exchange of the names of the executing 
parses, and the date, fee., is no part of the in- 
strument itself, and therefore it was not to be 
taken into calculation with a view to the pro- 
gressive stamp duty imposed by 65 Geo. *S, 
c. 181, schedule, part 1, tit. Exchange. Winder v. 
Fearon, 7 D. & B. 185 ; 1 B. & 0, 663 ; 4 L. J. 
(O.S.) K. B. 37. 

XVII. FOREIGN BONDS AND AGREE- 
MENTS. 

Bonds.] — A company incorporated in America 
and having its chief seat of business at New 
York, issued a parcel of their bonds at a certain 
price to a banking firm in that city, who con- 
tracted to purchase them. The bonds were 
transmitted by the firm to their agents in London 
with instructions, in pursuance of which the 
agents published a prospectus announcing the 
issue and inviting subscriptions for the bonds. 
One of the bonds having been afterwards al- 
lotted to an appheant in England : — Held, that, 
although thus disposed of on the English market 
by means of a prospectus, the bond was not a 
foreign security issued m the United Kingdom 
within 31 Yict. c. 1, s. 1, and was therefore not 
liable to the stamp duty imposed on such an 
instrument by 33 & 31 Viet. c. 97. Grenfell v. 
Inland Fevenue Commissioners, 15 L. J., Ex. 165 ; 
1 Ex. D. 212 ; 31 L. T. 126 ; 21 W. R. 682. . 

A bond for foreign stock signed in Paris, but 
f r~-i " PTi rl -1 mi , did not require an English 

stamp beiorejilip^assirugi,^ 26 Vict. c. 22. 
Yrisarri v. Clement, 2 CarT&P. 223. 

Coupons not attached to Original Security — 
Bill of Exchange — Exemptions.] — Foreign 
government bonds payable in London con- 
tained no time for repayment, but were provided 
with a talon and interest coupons for ten years, 
the talon stating that the government would 
deliver to the bearer at the end of that term 
another talon and new interest coupons. Such 
new coupons are liable to the payment of stamp 
duty of one penny applicable to bills of exchatTge 
payable on demand. Rothschild v. Inland 
Revenue Commissioners, [1891] 2 Q. B. 112 *, 10 R. 
201 ; 70 L. T. 667 ; 42 W. R. 612 ; 68 J, P. 399. 

Agreement.] — ^An agreement made between 
two persons residing in Calcutta, relating to 
property in Calcutta, need not necessarily be 


written on stamped paper. Gilchrist v. Herbert , 
26 L. T. 381 ; 20 W. R. 318. 

Articles of a foreign ship made abroad, regu- 
lating the wages ot the sailors, even where the 
sailor had been hired in London, and which 
articles are lodged with the consul in London, 
may be given in evidence of the agreement for 
the hiring and wages to the sailor without being 
stamped. Winhled v. Maltnberg, 1 Esp. 151. 

Where a paper, purporting to be an agreement 
is entered into out of England, and an action 
brought on it, it need not be stamped. Ximenes 

V. Jaqiies, 1 Esp. 811 ; 6 Term Rep. 199. 

A conveyance executed in England upon a 
sale of land in Australia, requires an ad valorem 
stamp. Wnght v. Inland Revenue Comims 
sioners, 11 Ex. 158 ; 25 L. J., Ex. 19. 

XVIII. LEASE. 

1. When Stamping Necessary. 

Crown Leases.] — A lease from the board of 
ordnance, which purported to be signed, sealed 
and delivered, being hrst duly stamped, was 
not stamped : — Held, that being a lease from 
the crown, it was not necessary that it should 
be stamped. Petrie v. Lament, Car. & M. 93. 

Alteration or Addition after Execution.] — An 

alteration of a lease, to which others besides the 
lessor and lessee are parties, after the execution 
of it by such third parties, but before the exe- 
cution by the lessor and lessee, does not avoid it. 
Hall v. Chandless, 12 Moore, 316 ; 1 Bmg. 123. 

By a lease between W. and S., indorsed on a 
prior lease between the same parties, reciting 
that, in consideration of money laid out upon the 
premises by VV., S. had agreed to pay a further 
rent, it was witnessed that, in consideration of 
the rent reserved by the withm written indenture, 
and of the covenants, provisoes and agreements 
therein contained, and also in consideration of 
the further yearly rent, W. demised to S. the 
premises for the residue of the term granted 
by the withinwritten indenture, subject to the 
provisoes, covenants and agreements therein 
contained, yielding the rent, in addition to the 
rent reserved by the same indenture ; — Held, 
that the original lease did not require an ad- 
ditional stamp on account of the lease indorsed 
upon it, and that the indorsed lease did not 
require a progressive duty, within 55 Geo. 3, 
c. 181, schedule, part 1, Deed. Weedon v. ll^od- 
bridge, 13 Jur. 630, n. 

Agreement contained in.] — If a lease in 
writing confains a contract for the purchase of 
goods, it cannot be given in evidence to prove the 
sale of the goods, unless it has a lease stamp, 
although it has an agreement stamp. Carder v. 
Draheford, 3 Taunt. 382. 

By articles of agreement, signed by the plain- 
tiS, W., and the defendant, the plaintiff let to W. 
a pubHc-lioiise, from year to year, at a certain 
rent, and W. agreed to buy of the plaintiff all the 
beer, &c., which should be consumed on the pre- 
mises duriug the time, or to pay 30Z. in liquidated 
damages for every barrel bought from any other 
person, and to pay monthly fOr the beer, &;c.„ 
bought from the plaintiff j and the defendant 
agreed “ to hold himself responsible for any ac- 
count of money which might become due from 

W. to the amount of 36 Z.” : — Held, that an agree- 
ment stamp was necessary, in addition to a lease 
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Stamp. Wharton v. Walton^ 7 Q. B. Izi : 14 

L. J., Q. B. 321. 

Collateral Matters.] — An agreement which 
might amount to a lease, not stamped as such, is 
an admission by the tenant on a matter collateral 
to the lease, and relating to a valuation, the 
subject of the action. Walker v. AtJihiso?!, 1 
F. & F. 465, 

Where a document, void as a lease, is tendered 
to show the terms of a collateral agreement, it 
requires a stamp as an agreement. GMen v. 
Taylor, 2 F. k F. 110. 

Invalid Bocument.] — A lease in writing, not 
by deed, void under the 8 & 9 Viet, c, 106, s. 3, 
did not require a stamp. Mott v. Txirnage, 1 
F. & F. 6. 

An agreement that A. is to have a tenement 
for life, does not require a lease stamp, the docu- 
ment not being under seal, and therefore not 
operating to pass an estate for life. Stone v. 
Jinyers, 2 M. & W. 443 ; M. A H. 146 ; 6 L. J., 
Ex. 145 ; 1 Jur. 455. 

Admissions or Acknowledgments.] — A memo- 
randum, by which, in consideration that A. will 
withdraw a distress for a sum exceeding 201, 
w^hich B. admits to be due from him as tenant to 
A., until a future day, B. declares that, in case of 
default, it shall be laAvful for A. to enter and 
distrain, and to pursue all remedies for the re- 
covery of the rent, as if no distress had been 
taken, is admissible to prove the tenancy, with- 
out a stamp. Mill v. jRa?iwm, 6 Man. & G. 789 ; 
6 Scott (N.R.) 671 ; 12 L. J., G. P. 275. 

Agreement as follows : — “ I, W. E., acknow- 
ledge that I am Indebted to B., as agent of S., 
my landlord, in 221., for arrears of rent for the 
cottage in my occupation ; and I now pay B. 5L 
on account and in part of such rent, and 
undertake to pay him 82. per annum, by quarterly 
payments,” does not require a lease stamp. 
Tiagleton v. Gutteridge, 2 D. (N.S.) 1053 ; 11 M. 
& W. 465 ; 12 L. J., Ex. 359. 

An instrument in these terms : “ I hereby 
certify that I remain in the house, No. 3, Swinton 
Street, belonging to W. G., on sufierance only, 
and agree to give him immediate possession at 
any time he may require,” does not amount to 
an agreement for a tenancy, so as to require a 
stamp. Barry v. Goodman, 2 M. & W. 768 ; 

M. & H. 108 J 6 L. J., Ex. 188. 

Agreements for.] — A. being tenant of premises 
under an indenture of lease granted by B., a 
sequestration issued out of the court of chancery 
against the latter. A. then signed th% following 
instrument : “ I hereby attorn and become tenant 
to C. and D., two of the sequestrators named in 
the writ of sequestration issued m the said suit 
in chancery, and to hold the same for such time 
and on such conditions as may be subsequently 
agreed upon ” : — Held, that this was an agree- 
ment to become tenant, and required a stamp. 
CornUlh V. Searell, 8 B. & 0. 471 ; 1 M. & By. 
703 ; 6 L. J. (o.S.), K. B. 254. 

A. and B. entered into the following agree- 
ment with 0. : — “ We agree to hire your cottages 
and premises, from-^the 27th of September next, 
at the rent of 40^. per annum, payable quarterly, 
free from all deductions, and agree to pay lOl. 
on the 30th of October ; and in case any quarter’s 
rent shall be in arrear, and unpaid for fourteen 
days we engage to quit possession, upon a notice 


to that effect, giving us seven days further time, 
being left upon the premises ; and in th^ event 
of our non-compliance with such notice, we 
authorise you or your agent to clear the pre- 
mises, as if you were the occupier, and to resume 
the possession accordingly, without the aid of 
legal authority ; this right to be without preju- 
dice to any remedy for enforcing payment of the 
rent that may be in arrear ; and further, we en- 
gage to preserve the mills, cottages and premises 
from damage, and to deliver them in good con- 
dition, together with all fixtures belonging to 
you when our tenancy expires, reasonable wear 
and tear being allowed us.” In an action for 
rent due under this agreement : — Held, that it 
did not require a lease stamp. Glen v. Biingeii. 

4 Ex. 61 ; 18 L. J., Ex. 359. 

The following letter was produced in an action 
for the hire of furnished apartments, stamped 
with a 30.9. stamp : — “ I hereby agree (according 
*^0 our conversation of last evening) to pay yoa 
for the occupation of your first floor, furnished, 
from Monday, March 4, 1839, to September^the 
4th, 1839, 522. lU^. I also agree either to occupy 
the rooms from the 4th September to the 4th. 
December, furnished, on the same terms, viz. 
26*!. 5s, for three months, or take them un- 
furnished at the rate of 844 per annum,” In 
order to explain, as he contended, that letter, 
the defendant put in a second, which was not 
stamped : — Held, inadmissible ; for, if treated as 
a separate and an independent agreement, it 
should have had a 30.9. stamp ; and if the terms 
of the agreement were to be collected from the 
two letters, a 35^. stamp would be requisite on 
one of them by virtue of the 55 Geo. 3, c. 184. 
Atherstone v. Bostoch, 2 Scott (n.r.) 637 ; 2' 
Man. & G. 511 ; 10 L. J., C. P. 113. 

Under 23 Geo. 3, c. 58, a lease must be stamped 
as a lease by deed, though it was not by deed ; 
for, though not by deed, it fell within the words of 
the act which required a stamp to leases, enume- 
rated among other specialities, Goodtitle cL 
Bshoich V. Way, 1 Term Bep. 737. S, P., Marker 
V, Birlibech, 3 Burr. 1556 ; 1 W. Bl. 482. 

An instrument which is sealed, but which 
merely amounts to an agreement for a lease, 
requires a 1?. 15^. stamp, as a deed not otherwise 
charged. Clayton v. Burtenshaw, 7 D. & B. 800 ; 

5 B. & G. 41. 

To prove a settlement by renting a tenement, a 
witness produced a book containing the entry of 
an agreement for a present demise of a house, at 
11?. per annum. The witness stated that he let the 
house as agent to his father, who was 
and that the term s jve Ve red uced to wUiingTte 
prevent mistake, anq. signed wife of the 

pauper, on purpose to bind her husband, the hus- 
band not being present ; but that the entry was 
not signed by the witness or his father, nor did 
their name appear ih any part. He further 
stated that he had no memory of these things 
but from the book, without which he could not 
of his own knowledge be able to speak to the 
fact ; but, on reading the entry, he had no doubt 
that the fact reaUy happened ; — Held, that the 
entry was neither a lease nor an agreement for a 
leasg within the Stamp Act. Ben? v. St. Martin^ 
Leicester, 4 N. & M. 202 ; 2 A. & E. 210 ; 4 L. J., 
M. C. 25. 

An agreement of demise, the terms of which 
have been assented to by the parties to it, 
although it has not been signed by them, is not 
admissible unstamped. Chadwieh v. Clarke, 1 
0. B. 700 ; 14 L. J., C. P. 233 ; 9 Jur. 539. 
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A., being owner of a farm, let it for seven years 
to B. ; -and by a written agreement of the same 
date it was agreed, ‘‘ that A. should manage the 
farm for B., B. allowing A. 125, a week, and 
allowing him and his family to reside and have 
the nse of the dwelling-house and furniture 
therein, free of rent,” and this agreement was 
to be put an end to by three months’ notice, or 
three months’ wages • — Held, that this agreement 
did not require a lease stamp, as it did not con- 
tain a demise of the house, the occupation of it 
being a mere remuneration for services. Doe d. 
Hughes v. Derrij^ 9 Car. & P. 494. 

The following document is a mere agreement 
for a future tenancy, not an actual demise, under 
55 G-eo. 3, c. 184, and, therefore, properly stamped 
with a H. stamp : — “ Memorandum of an agree- 
ment entered into this 31st of January, 1840, be- 
tween B. and J. J. agrees to become the tenant 
of G-. farm, at the customary time of entry, under^ 
the following conditions : viz. that 260Z., annual 
rent, shall be paid at the usual time for the house, 
pr<^ises and lands as agreed upon ; and B. 
agrees to lay out, in the improvement and altera- 
tion of the farmhouse and new sheds, a sum not 
•exceeding 200/., with the understanding that 
’.spars for rafters shall be found from the estate. 
Cartage for all materials, except stones for walls, 
to be done or found by J.” Gore v. Lloyd^ 12 
M. & W. 463 ; 13 L. J., Ex. 366. 

Paper Signed by Auctioneer.] — A written 

paxier, signed by an auctioneer, and delivered to 
bidder, to whom lands were let by auction, 
■containing the description of the lands, the term 
for which they were let to the bidder, and the 
rent payable, was necessary to be stamped, pur- 
suant to 48 G-eo. 3, c. 149. Ramshottom v. 
Mortley^ 2 M. & B. 445 ; 15 E. E. 304. 

But a similar paper, not signed by the 
auctioneer nor any of the parties, is not such 
a minute of the agreement as was required to be 
stamped by the same statute, nor such a writing 
as would exclude parol evidence. Rmishottovi 
V. Tumhridge, 6 M. & S. 434 ; 15 E. E. 302. 

Parol — On Terms of Lease.] — Where there 

was a parol agreement to demise certain premises 
upon the terms and conditions contained in a 
lease of the same premises, granted by the lessor 
to another person r — Held, in an action by the 
lessor against the lessee for rent and non-repair, 
that the lease could not be read in evidence 
unless it was stamped. TurTier v. Rord^ 7 B. & 

> & H. 131 ; 6 L. J. (O.S.) K. B. 122. 

Of tHrvalue of ^aS^Sow £5.] — ^An agree- 
ment in the following form “ I., J. T., hereby 
agree with W. M. to retake of him two acres of 
land, from the 10th October, 1840, at which 
time my tenancy expires, imtil the 25th of 
March, 1841, for lOZ.” ; with a promise by J. T. 
to allow W. M. to plant fruit-trees, and to deliver 
up possession at the end of the time ; signed by 
J. T., but not by W. M., is neither a lease nor an 
.agreement in which the matter is of the value of 
20Z. ; and, therefore, requires no stamp. Doe d. 
Marlow v. Wiggins^ 3 G. & D. 604 ; 4 Q. B.'SG? ) 
12 L. J., Q. B. 177 ; 7 Jur. 629. 

An agreement dated April 14th, 1804, not 
under seal, between M. and N. that K. shall rent 
of M. the ferry caEed D. for 6Z. 65. per annum, 
to be paid half-yearly, for which N. is to have 
the sole use of the ferry and whatever profit may 
accrue from it for the time he holds the same, 


“ Be it also remembered, that N. has this day 
bought of M. the great ferry-boat for 20Z., of 
which 5Z. shall be paid,” &c. ; by instalments 
of 5Z., to be paid yearly, on April 6th, the first 
in 1805 : — Held, first, that the instrument pur- 
porting to convey an incorporeal hereditament 
was not a lease, because not under seal, and 
therefore did not require a lease stamp. Mayfield 
V. Robinson, 7 Q. B. 486 ; 14 L. J., Q. B. 2fe ; 9 
Jur. 826. 

Held, secondly, that, as an agreement for a 
lease, it was not subjected to duty by the clause 
of 55 Geo. 3, c. 184, exempting agreements for 
leases under the yearly rent of 6/., for that a 
duty could not be imposed by implication from 
this exempting clause. Ib, 

Held, thirdly, that, if the rent only was con- 
sidered, the subject-matter of the agreement was 
not of the value of 20/., and therefore no stamp 
was necessary. Ib. 

Held, fourtlily, that the price of the boat could 
not be taken into consideration, the agi’eement 
as to^'that not being ancillary to the contract for 
letting, but being a distinct and separate memo- 
randum of a bygone purchase of goods, and in 
itself subject to no stamp duty. Tb. 

Eaok-xent under £6.] — By 55 Geo. 3, c. 184, 

schedule, tit. Agreement, a memorandum or 
agreement for granting a lease or tack, at rack- 
rent, of any messuage, land, or tenement, under 
the yearly rent of 5/., is exempted from duty. 
An agreement for a lease of premises, though 
under 5/. per annum, is not within this excep- 
tion, if the interest agreed for is a beneficial one, 
as a building lease. Doe d. Hunter v. Doulcot, 

2 Esp. 595. 

On Surrender.] — A deed, purporting to be a 
surrender of a lease, and made in consideration 
of 120/., and of a new lease to be granted of the 
premises at an increased rent, was stamped with 
a 1/. 155, stamp : — Held, that it did not also 
require an agreement stamp, as the agreement 
for the new lease was part of the conveyance, 
and incident thereto. Doe d.Philtg)ps v. Philipps, 

3 P. & D. 603 ; 11 A. & E. 796. See Weddall v. 
Capes. 1 M. & W. 60 ; 1 Tyr. & G. 430 ; 6 L. J., 
Ex. 111. 

Where an instrument which was offered in 
evidence to show a disclaimer, contained terms 
amounting to a surrender ; — Held, that it required 
a stamp. Doe d, Wyatt v. Stagg, 5 Bing. (N.C.) 
664 ; 7 Scott, 690 ; 9 L. J., C. P. 73 ; 3 JurPll27. 

On Assignment,] — A deed executed by the 
defendant only, which when executed was in- 
tended by^he parties to be the counterpart of a 
lease, and was stamped with a duty of 1/. IO 5 , ; 
but the grantor having thereby parted with all 
his interest in the premises, the original deed be- 
came by operation of law an assignment : — Held, 
that the deed so* tendered was not admissible for 
the purpose of proving an assignment, the proper 
stamp being IZ. 155., under the general clause to 
the 56 Geo. 3, c. 184, applicable to “ deeds of any 
kind, not otherwise charged, or expressly ex- 
empted from stamp duty.” Balter v. Gosling, 1 
Scott, 68 ; 1 Bing. (N.O.) 246 ; 4 L. J., C. P. 31. 

Counterparts.] — A lessee who has executed a 
counterpart of a lease cannot object to its admis- 
sibility in evidence on the ground that the lease 
itself is not stamped. Paul v. Meelt^ 2 Y. & J. 
116 ; 31 E. E. 559. 
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In an action for rent on a demise, the plaintiil 
produced a deed properly stamped as a counter- 
part lease, and proved the same to have been exe- 
cuted by the defendant : — Held, that, although 
there was no evidence of any lease having been 
executed by the plaintiff, the presumption was 
that there was such ; and the deeil produced 
was therefore rightly admissible as a counter- 
part. Hughes v, Clarh^ 10 C. B. 905 ; 15 Jur, 
430. 

2. AMOCJNT— CONSIDERATIOK. 

Expressed Amount.] — The stamp required by 
55 Geo. 3, c. 181, for a lease, is regulated by the 
consideration (whether fine or rent) expressed 
to be paid, and not by that which is actually 
paid. Doe d. Keggiel v. Leiois^ 10 B. C. 073 : 
S L, J. (o.S.) K. B. 300. 

The ad valorem stamp duty on a lease is to be 
regulated by the consideration appearing on the 
face of it, although it may not be that whj^ih is 
actually paid. Dxicli v. BradrhjU, ]\I‘Clel. 217 ; 
13 Price, 455. 

The ad valorem duty is only pajmble on the 
consideration passing from the lessee to the 
lessor. Boone v. Mitchell^ IB. & C. IS ; 1 L. J. 
(O.S.) K. B. 25. 

Primary Character— Lease or Agreement.] — 
The proper stamp to be borne by a written in- 
strument must depend upon what is the leading 
character of such instrument. Price v. Thomas. 
2 B. & Ad. 218. S, nora. Pratt v. Thoitias, 4 
Oar. & P. 554. 

By an indenture, in the form and containing 
the usual covenants of a lease, A. demised pre- 
mises to B., and B. and C. covenanted to pay the 
rent, but C. was not otherwise referred to in the 
instrument. In an action against C. on the cove- 
nant to pay rent : — Held, that the indenture 
was available against him, though stamped as a 
lease only, and that a deed stamp was unneces- 
sary. II). 

Option to Purchase contained in.]— By an 
instrument in writing not under seal, reciting 
that D. had purchased a piece of ground with 
four messuages built thereon, in one of which the 
plaintiff resided, it was agreed that the plaintiff 
should continue to reside therein during the 
residue of D.’s interest therein, provided the 
plaintiff should so long live, at the annual rent 
of one^hilling ; and in the event of his dying 
during the term, his widow shall reside there on 
the same terms ; and D. further agreed to assign 
all his interest in the premises so purchased to 
the plaintiff on payment within seven yeai's of 
1402., together with all expenses : — Held, that 
the instrument required an agreement stamp as 
well as a lease stamp. Lovelooh v. Frauld'uidy 8 
Q. B. 371 ; 16 L. J., Q. B. 182 ; 11 Jur. 1035. 

It was stated, in an agreement which amounted 
to a lease, that A. agreed to let premises to B. 
for two years, at the rent of 502, a year ; that B, 
should have the right of purchasing the premises 
at any time during the term, it being understood 
that A. was possessed of the same premises for his 
own life and the life of M., and the survivor of 
them : — Held, that %. 305. stamp was sufficient. 
WoHMiigton v, Warrington^ 5 0. B. 635 ; 17 
L. J., C. P. 117. 

Bent and Covenant to Complete Houses.] — 
A lease made in consideration of a rent, and 
also of a covenant to complete houses, was a lease 


made for further or other valuable coiisidera- 
tion’’ besides the rent, within 17 iJc IHTict.c. 83, 
s. 16, and was chargeable with a deed stamp 
bej'oiid the ad valorem duty. Bolton v. Inla)id 
Rprenue Com m hst o tier s.^ 39 L. J., Ex. 51 ; L. R, 

0 Ex. 82 ; 21 L. T. 720 ; 18 W. R. 351. But see 
now the Stamp Act, 1891 (54 & 55 Viet. c. 39), 
s. 77, sub-s. 2. 

Where a piece of land was demised for ninety- 
nine years, at an annual rent of 82., and the lease 
containe<l a covenant that the lessee should, 
within a year from the granting of the lease, 
build a dwelling-house on the land, and expend 
1502. at the least upon it : — Held, that a stamp 
of 12. was sufficient under 65 iGeo. 3, c. 184, 
Xlrholls V. Cross, 14 M. & W. 42 ; 14 L. J.. Ex. 
244. 

^ Fine or Premium.] — A person became the pur- 
chaser at an auction for 452., of certain grass 
herbage for a certain time, under certain condi- 
tions in a printed catalogue, which were sig’ied 
by him, and which were held to amount to a 
lease : by one of the conditions the highest 
bidder was to pay a deposit of 102., and give a 
note for the residue payable on a subsequent day, 
and tu be entitled to immediate possession. The 
defendant paid the deposit of 102. : — Held, that 
the purchase-money was in the nature of a fine 
or premium, though not payable at once, and 
fell within the first head of the schedule in 65 
Geo. 3, c. 184, tit. “ Lease,” and, therefore, a 12, 
stamp was sufficient. Cattle v. G-wmMe, 5 Bmg. 
(N.G.) 46 ; 7 D. P. C. 98 ; 6 8cott, 733 ; 1 Arn. 
405 ; 8 L. J., C, P. 162 ; 3 Jur. 922. 

Insurance Premiums.] — An instrument, which 
operated as a lease, reserved a rent of 502., but 
contained a stipulation that the landlord should 
insure the premises for 1 ,0002., and that the pre- 
miums of insurance should be added to the rent 
of 602., and become due and payable in like 
manner as the rent : — Held, that this was not a 
“ deed not otherwise charged ” within 55 Geo. 3, 
c, 184, tit. Deed,” but was properly stamped 
with an ad valorem lease stamp of 12 IO5., as on 
a rent exceeding 202., and not exceeding 1002. ; 
and that, if the premiums of insurance, added to 
the rent, exceeded 1002., it lay upon the party 
seeking to impeach the instrument to show that 
they did so. \Vilso7i v. Smith, 12 M. & W. 401 ; 

1 D, & L. 633 ; 13 L. J., Ex. 113. 

Two Reservations of Rent.] — Where 
had two distinct res-"»^«i.-yons one 3782, 

in respect of house and land, and "the other 502. 
for furniture and fixtures, a stamp of 32., suffi- 
cient to cover the former, but not sufficient for 
both, was not enough* Coster v. Cowluig, 7 
Bing. 456 ; 6 M. & P. 399. 

Peppercorn Rent.] — A lease for a term of 
forty-five years at a substantial rent for the fii'st 
twenty-three years, and a peppercorn during the 
remaining twenty-two, was not a lease ‘‘ exceed- 
ing thhty-five years at a yearly rent” within 
the hSeaning of 17 & 18 Viet. c. 83, sched. tit. 
“ Lease,” and was not liable to the duty imposed 
by that statute. Pearson v. Inland Revenue 
Conwiisst oners, 37 L. J., Ex. 171 ; L. R. 3 Ex. 
242 ; 18 L. T. 570 ; 16 W. R. 984. 

A lease for years in consideration of a sum 
certain, and at a peppercorn rent, did _ not 
require an ad valorem stamp. Roe d. Darhin v. 
Chenhalls, 4 IL & S. 23. 
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Proper at Date of Stamping.] — Where , 

an inSrument, which was m reality a lease, 
but which bore an agreement stamp for 15*., 
was executed in 1805, at which period the 
amount of the stamp on a lease, according to the 
act then in force, Avas ll. 10**., but w'as stamped 
in 1834r, under 87 Geo. 3, c. 136, s, 2, with a 
stamp of IZ., being the amount of the stamp then 
in force : — Held, that the proper duty had been 
paid. JBucliworth v. 1 C., M. & E. 831 : 

5 Tyr. 314 ; 1 Gale, 38 ; 1 L. J., Ex. 101. 

Proper Consideration not set forth.] — A 
lease was not void by 18 Geo. 3, c. 119, s. 22, for 
omitting to set out truly the whole considera- 
tion directly or indirectly paid or agreed to he 
paid, and consequently such a fact wmuld form 
no defence in an e]ectment for a foifeiture. 
JJne d. Higg hilotham v. Uohson^ 3 D. 6c K. 186 ; 
1 L. J, (0 s.) K. E 224. ^ 

The plaintih: granted a lease to the defendant, 
in consideration of a premium of lOZ., and being 
im^bted to the defendant in that amount for 
work done, a settlement of accounts took place 
between them, when the defendant was allowed 
the lOZ. in account, but no moneys m fact passed. 
The plaintiff having afterwards sued the defen- 
dant for 37Z. 4*'. for rent and goods sold, the 
defendant claimed to set off the 40Z. as money 
received for his use, on the ground that it was 
not expressed in the lease, and therefore he was 
entitled under 48 Geo. 3, c. 149, s. 21, and 55 
Geo. 3, c. 184, to recover it : — Held, that the 
effect of those statutes is to put leases for a pre- 
mium on the same footing as conveyances upon 
a sale, so that m all cases where the considera- 
tion is not expressed in the lease, the amount 
may be recovered back. Gingell v. Furlibis., 4 
Ex. 720 ; 19 L. J., Ex. 129. 

A. being seised in fee of land, contracted with 
B. to execute to him a lease of the laud and a 
house to be built thereon hy B. for ninety-nine 
years at a rent of 97, 5.?. The house having been 
built, B. contracted with C. to sell him his (B.’s) 
interest in the land and house for 8607., which 
w^as accordingly paid. In order to effect this 
contract B. procured an indenture to be mnde 
between himself, A. and C., whereby A. demised 
to C. the house and land for ninety-nine years at 
the same rent. Ko mention was made in this in- 
strument of the purchase-money : — Held, that the 
lease was a conveyance, and B. was liable to ihe 
penalties imposed by 48 Geo. 3, c, 149, s. 22,^ for 
omitting to set forth the purchase-money. Att,- 
^ Brown, 3 Ex. 662 ; 18 L. J., Ex. 336. 
See Boone 1 C. 18 ; 1 L. J. (o.s.) 

K. B, 26. 

3. Several Subject-matters and Parties. 

Subject-matters.] — The plaintiff demised a 
slate-pit at S. and stone quarries at M. to the 
defendant under an indenture of lease, to hold 
the one from Lady-day, 1816. and the others from 
Michaelmas, 1817, for the several terms of four- 
teen years from the respective dates thereof, at 
the yearly rent of ?07. for the slate-pit and 1307. 
for the quarries : — Held, that all the prqpiises 
might be demised by one indenture of lease, and 
that one ad valorem stamp on the aggregate 
amount w^as sufacient under 65 Geo. 3, c. 184, as 
the letting must be considered as one transaction, 
there being no evidence of an intent by the parties 
to defraud the revenue, Boase v. Jaclmn, 6 
Moore, 480 ; 3 Br. & B. 185. 

A lease contained a demise of two separate 


fnrms, with two habendums, differing from each 
uthcr ; a reservation of a separate rent in respect 
ot each farm, and separate covenants, some ap- 
[)lying to one farm, some to the other. The lessee 
entered on the whole at one time ; — Held, that 
one ad valorem stamp for the amount of both 
rents was sufficient. Blount v. Poarnm?i, 1 
8coit, 55 ; 1 Bing. (N.C.) 408 ; 4 L. J., C. P. 119. 

Where an instrument demises several matters 
consisting of lands and other interests (some uf 
which are incorporeal tenements), at one ffxeil 
rent, an ad valorem stamp is sufficient. Brg. v. 
IlocJitcorthf/, 2 N. & P. 888 ; W., W. & D. 707 ^ 
7 A, & E. 492 ; 7 L. J,, M. C, 21. 

A lease which demised a dwelling-house and 
land at a rent certain, and then demised two fields, 
from the succeeding Michaelmas, at the same rent 
which the lessor received from the persons wffio 
ihen occupied them, does not lequire, on account 
of the latter demise, a stamp of 17. 16^. Jt is 
sufficient if such an ad valorem stamp is affixed 
as will cover the whole amount of rent to be paid. 
Bury V. Deere, 1 N. & P. 47 ; 6 A. & E. 551 ; 2; 

^ H. & W. 395 ; 6 L. J.. K. B. 47. 

It is not in violation of the Stamp Act to 
comijrise several lettings in court in one instru- 
ment : and where a lease was made to one tenant 
I of the entire lands, with an agreement that he 
! should continue the other tenants in their 
i holdings at the same rent, instead of separate 
leases : — Held, there was no objection on the 
statute or on principle. Anon, 1 Moll. 438. 

Several Tenants,] — Where an instrument con- 
' tains a written contract of demise in its general 
I terms, with a several operation with respect to 
the different tenants who sign it for different 
estates at the different rents, set against their 
signatures, and one stamp only appears upon the 
paper, it is matter of evidence to which contract 
such stamp applies. Doe d. Colley v. Bay, 13 
East, 241. 

XIX. LETTEB OB POWEB OF 
ATTOBXEY. 

Stamping, ■when required.] — A written autho- 
rity, in these terms, “ I authorise you to indorse 
my name to three hills of exchange now in your 
possession” (describing them), is a letter or 
power of attorney requiring a 17. 10.?. stamp, 
under 65 Geo. 3, c. 184. Walker v. Ilemmctt, 
2 0. B. 860 ; 15 L. J., C. P. 174 ; 10 Jur. 380. 

But a power of attorney to execute a <^ged of 
composition does not require to be stamped. 
Taylor v. Clark, 4 F. & P. 1032. 

A mere authority to act under a particular bill 
of sale, seisable, does not require to be stamped as 
a letter or power of attorney. Baker v. Bale, 
1 F. & F. 271. 

In an action to recover goods included in a bill 
of sale, the widtten authority by the plaintiff to 
an attorney to take possession of the premises 
and property for the plaintiff, and tendered in 
evidence on his behalf, is not a letter of attorney 
requiring a stamp, Vannttart v. James, 1 F. & F. 
156. 

A,’s attorney gives B. a written authority to 
pay money for A. This does not require a stamp 
as a power of attorney. Pecker v. Dubois, 7 C. 
& P. 406 ; 1 M. & W. 30 ; 1 Gale, 366 ; 6 L. J., 
Ex. 90. 

A power of attorney to an agent to receive 
taxed costs in bankruptcy does not require a 

stamp. , In re, 8 L. J., Bk. 16. S. P,, Blgie, 

In re, 8 L. J., Bk. 52, 
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XX. MARKETABLE SECURITY. 

Debenture — Agreement to Pay Principal 
Moneys together with Premium — Payment on 
Specified Date— Amount of Duty.] — A debenture, 
Lenig a inarjcctable security not trail •^feiuble 
Viy delivery, by which the company issuing it 
promises at a specified date to pay the regis- 
tered holder for the time being lObL “ together 
with a premium thereon at 71. 10,v.,” is a ‘‘ se- 
curdy for the payment of money “exceeding 
lOo/.” within the meaning of the first schedule 
to the Stamp Act, ISfil, and the instrument is 
chargeable with ad valorem stamp <luty accord- 
iiitrlv. Homcll v, Inland Bpvennc Cammla- 
swnnr.s‘, 06 L. J., Q. B. 528; [1897] 2 Q. B. 
194. 

Promissory Note.] — An instrument which con- 
tains a promise for value received to pay at 
a certain date a sura of money, and which is 
therefore a promissory note, must, nevertheless, 
be stamped as a “ marketable security ” with 
the Stamp Act, 1891, if on the face of the in- 
strument there is a statement that the note is 
one of a series secured by the deposit of bonds 
to be held in trust under an agreement for the 
benefit of the holders of the notes, and if the 
instrument is dealt in, or is of such a kind as, 
according to the practice, to be capable of being 
dealt in, on the Stock Exchange. Broivn^ 
Shijdey cf Co. v. Inland lievemie Commis.vonera^ 
G4 L. J., M. C. 241 ; [1895] 2 Q. B. 598 ; 14 
R. 6361 ; 73 L. T. 377—0, A. 

Bonds of Foreign Company — “Issued in the 
Dnited Kingdom.”] — Under a reorganisation 
scheme of a railway company incorporated in 
the United States a new company was to be in- 
corporated there to take over the property of 
the old company, and was to issue bonds, se- 
cured by a mortgage over their property, in 
satisfaction of the bonds in the old company. 
The bondholders were to deposit their bonds 
with certain depositaries, one of whom was in 
London, and in exchange therefor were to re- 
ceive deposit ceitificates issued by the deposi- 
taries. The new company was duly incor- 
porated in the United States, and executed the 
new bonds and also a mortgage of their property 
in favour of a trustee in New Y'ork to secure 
the same. These bonds were delivered to the 
trustee^ who was to certify them upon the order 
or a joint committee of the bondholders, and to 
deliver them to the holders of the deposit 
certificates in exchange therefor. Each bond 
contained a provision that it shouiTl not be 
valid for any purpose unless authenticated by 
the certificate of the trustee endorsed thereon. 
A number of these bonds were sent over to 
London for delivery to the bondholders here, 
but in consequence of the high premium pay- 
able for insurance of completed bonds in 
transit, it was arranged between the joint com- 
mittee and the trustee that the latter should 
come to London and sign the certificate here. 
This was accordingly done, and the bonds were 
then delivered by the depositary to the holders 
of the deposit certificates in London : — Held, 
that as the bonds were not valid until certified, 
they became when certified and delivered in 
London marketable securities “issued in the 
United Kingdom ” within s. 82, suh-s. 1 (]}) (i) of 
the Stamp Act, 1891, and liable to stamp duty 
as such. Baring v. Inland> Jleveme Coninm-- 


67 L. J.. Q. B. 41; [1808] 1 Q -B 78 ; 
77 L. T. 353 ; 46 \Y. IL 98 ; 61J. l\ 822— C. A. 

Issue by Foreign Company — “Issued” in 

United Kingdom.] — Under a lundiim ‘Scheme «if 
arningcment for reconstruction tlie property and 
as-^ets of an English company \Aere tninsferred 
to a new American company, and it was agreed 
that the debenture-holders of the old company 
should receive bon«ls of the new company in 
exchange for their debentures The hokler of a 
debenture m Englami received a ciieular from 
the London otfice of the new company, signed 
by its London agent, saying ; “ Your debeuture 
will have to he sent to Chicago to be exchanged 
there for the new bond. I shall he pleased to 
forward your debenture to Chicago free of all 
cost to yourself if you will lodge the same at 
^this office, taking my receipt for the same.” 
The debenture-holder sent his debenture to the 
London agent, who sent it to the officials of the 
new company in America ; a bond of the i*?e\v 
company was transmitted by them to the London 
agent, who delivered it to the debenture-holrler 
in England : — Hekl, that the bond was not 
“ issued,” or “ offered for subscri[)tion and given 
or delivered to a subhcribor,” or “ assigned or 
transferred,” in the United Kingdom, within 
s. 82, sub-s. 1 (]>') of the Stamp Act, 1891. 
Chicago Baihuag Terminal Elerafor Co. v. In^ 
land Bevenne CommU Turners., 75 L. T. 572; 45 
W. K. 242— C. A. 

XXI. MORTGAGE. 

1. When Stamping Necessary. 

Memorandum on Deposit of Title-deeds.] — 
When title-deeds are deposited by way of equit- 
able mortgage, a memorandum merely stating 
the purpose for which they are deposited is not 
an agreement for a mortgage, and need not be 
stamped. 3leeh v. Bagliss. 31 L. J., Ch. 448. 

The foRowing document given in evidence by 
a defendant in replevin in support of his right to 
distrain as bailiff of J. W’’. : — “ I, J. W., having, 
on the 7th October, 1843, borrowed from J. P, 
300^., did pledge with him the title-deeds of 
houses m T., in order to secure to him 30 OZ. with 
interest ; I did authorise J. P. to receive the rents 
of the houses during my right and interest there- 
in;^ and I hereby confirm and make valid aU 
acts, distresses, and particularly a distress on 
W. P., tenant of one of the houses, by 
other proceedings made, or tak^ji^or to be made 
or taken, by J. P., and' that the rents and profits 
of the houses may be received and taken by J. P. 
during all my estate and interest. (Signed) J. 
W.”— ^oes not requirq a stamp, either as an 
agreement accompanied with a deposit of title- 
deeds for making a mortgage, or as an authority 
to distrain, or as an agreement. Pyle v. Part- 
ridge, 16 M. W. 20 ; 15 L. J., Ex. 129. 

Pledge of Goods.] — A document, stating goods 
to have been deposited as a security for the 
repa^ent of money lent, and containing, m 
default of payment, a power of sale, does not 
require a mortgage stamp within 13 & 14 Viet, 
c. 97. Attenhorongh v. Inland Recenue Com- 
missi OTiers, 11 Ex. 461 ; 25 L. J., Ex. 22. 

Deposit of Bill of Lading.] — A. firm that was 
negotiating to obtain an advance of money on 
their biU, wrote to the proposed lender, stating 
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that, irusconsideration of his accepting their draft, 
they handed him therewith a bill of lading and 
a policy of insurance for wines expected to arrive, 
which would afford him security beyond the 
amount of the bill, and engasring to land and 
warehouse the wines, to be held at his disposal ; 
— Held, that this document did not require a 
mortgage stamp within 55 Geo. 3. c. 184, Harris 

V. Birclt^ 9 M. k W. 5‘Ji ; 1 D. (N,S.) 899 ; 11 
L. J., Ex. 219. 

Contingent Behts ] — The words “ mortgage, 
debt, or sum of money,” in 16 & 17 Viet. c. 59, 
s. 10, include contingent as well as absolute 
debts. Mortlmore v. Inland Revenue Commit- 
sinners, 2 H. & 0. 838 ; 33 L. J., Ex. 263 ; 10 
Jur. (N.sO 868 ; 10 L. T. 655. 

Farther Security.] — A mortgage deed, for 
further securing a sum of money already secured 
in another mortgage, and also for securing a 
fre§|i advance, did not require an ad valorem 
stamp in respect of the former sum ; but it did 
require a deed stamp of 1?. 15.?. m addition to 
the stamps required in relation to the sum newly 
advanced. Lant v. Pearce, 3 N. & P. 329 ; 8 
& E. 248 ; 7 L. J., Q. B. 135. 

A deed executed and indorsed on a former 
deed, as a further security for advances made 
and to be made under the fii’st deed, was ex- 
empted by 48 Geo. 3, c. 149, from an ad valorem 
duty, if the first deed was stamped with an ad 
valorem stamp. Rohinson v. Macdonncl, 5 M. & 
S. 228. 

Charge on Church Lands.] — An agreement 
by which the churchwardens and overseers 
charge a debt on the income of the church 
lands requires a mortgage stamp. Wrench v. 
Lord, 3 Bing. (n.C.) 672 ; 4 Scott, 381 ; 6 L. J., 
C. P. 193. 

Promissory Note.] — ^If an instrument contain- 
ing a mortgage is also a promissory note, it may 
still be stamped with a mortgage stamp, after 
the execution, provided it has a promissory note 
stamp on it at the time it is executed. IT^U'6' v. 
Charlton, 4 A. & E. 786 ; 6 H. & M. 364 ; 2 H. & 

W. 49 ; 6 L. J., K. B, 80. 

Exemption of Building Societies.] — See 
Building- Society. 

Settlement.] —A mortgage deed which was 
to be made in consideration of the 
advance, and for t hamu rnnse of resettling 
the property, and reserved the equity of redemp- 
tion to the mortgagor and his wife, or the sur- 
vivor, does not require an extra stamp for a 
settlement, in addition to^ the ad valorem stamp 
on the mortgage. Dawson v. Medlmrst, 14 L. T, 
622. 

Bond to replace Stock.] — Upon a loan of 
money produced by the sale of stock a bond 
was given conditional to replace the stock on 
a ^ven day. By agreement of the same date 
reciting the bond and a deposit of title-deeds of 
property, it was agreed that the deeds should 
remain as a collateral security for replacing the 
stock, and that the borrower should execute a 
mortgage of the property to secure the replacing 
of the stock : — Held, that the bond was pro- 
perly stamped with an ad valorem stamp. Blair 
V. Ormond, 14 Q.‘ B. 732 ; 19 L. J., Q, B. 228 ; 
14 Jut. 191--Ex. Oh. 


Deed Defeating Conveyance.]— An indenture 
recited, that in consideration of 400/. (part of 
500/, agi’eed to be advanced by the plaintiffs to 
the defendant), paid to certain mortgagees, by 
the plaintiffs, in discharge of their claim, the 
mortgagees surrendered into the hands of the lord 
land, to the intent that he might regrant the same 
to the plaintiffs, in trust to sell the laud and 
return the 500/. The indenture contained cove- 
nants by the defendant with the plaintiffs to 
pay them 600/., with interest, on a certain day, 
and that, m default of payment, the plaintiffs 
might enter upon the land. The indenture 
Wxas stamped with two stamps, of H. lls. and 
11. 6s. : — Held, that this was not a declaration 
or a deed for defeating or explaining or qualify- 
ing any conveyance of land, and that it did not 
require an ad valorem mortgage stamp, under 
55 Geo. 3, c. 1S4, Haywood v. Hthby, 1 D. & L. 

^290 ; 11 M. W. 812 ; 12 L. J., Ex. 404. 

Security for Money thereafter lent.”] — An 
assignment, by deed, of chattels to secure to the 
assignee an indemnity, m case he should be 
called on to pay the amount secured by a bond 
which he had entered into as surety for the 
assignor, is a mortgage liable to an ad valorem 
stamp, being “ a security for the repayment of 
money to be thereafter lent, advanced or paid,” 
within 55 Geo. 3, c. 184. Canning (^Visconnt)Y. 
Ruper, 1 El. & Bl. 164 ; 22 L. j'., Q. B. 87 ; 17 
Jur. 390. 

Surrender of Copyholds.] — T. surrendered 
copyhold property to the lord of a manor by way 
of mortgage to 0,, in consideration of a loan of 
lOO/. ; and by an indenture of even date, cove- 
nanted to repay the money borrowed, and also 
gave the mortgagee power of sale in case of 
default in payment. This indenture was 
stamped with an ad valorem stamp of 30.s\ 
Held, sufficient. Sillich v. It^eror, 11 M. & W. 
722 ; 12 L. J., Ex. 401. 

Principal and Surety.] — By indenture between 

A. and B., reciting that B., having become surety 
for A., for payment of 600/. due from A. to C.,in 
consideration of C.’s forbearing proceedings 
against A., A., for securing to B. the payment 
of the 600/., in case he should he required, as 
such surety, to pay the same to 0., had executed 
a bond to B., conditioned for the payment to B., 
his executors and administrators, of 600/. on a 
certain day ; and that for the better secui^ng to 

B. the payment of the 600/. in case he should 
he required as such surety to pay the same to C., 

A. had agreed to grant his leasehold goods and 
effects to TB. — A,, in consideration of B. having 
become surety, granted his goods and effects 
unto B., his executors and administrators for 
ever. The indenture contained a proviso, to he 
void on payment to G. of 600/. vdth interest, on 
a given day ; a covenant by A. with B. to pay 
the 600/. and interest to 0., and to indemnify B,, 
his executors and administrators, from the pay- 
ment ; a covenant by A. for quiet enjoyment by 

B, in case of default ; a covenant to insure ; and 
a power of sale, for pa 3 rment to C. of the 600/, 
and interest : — Held, that this indenture was 
properly stamped with a U. ^6$. stamp, without 
either an ad valorem or a 25/. stamp, the bond 
from A. to B. having been stamped with the 
progressive duty upon 600/, Watson v. Maeguire, 
6 0. B. 836. 

Deed of “ Further Charge.”]— A., having pur- 
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1 

chased an estate, agreed by deed witli the vendor 
that such estate slioiild be surrendered to a third 
party, wlio had advanced a portion of the 
purchase-money, such thii*d party hulchug tlie 
estate by way of security for the loan. By a 
second deed between the purchaser and such 
third party, after reciting the deed above 
mentioneil, a default in jiayinent of the principal 
and interest, and the application for, and agree- 
ment to lend, a further Slim (»f money, and the 
advance of that sum, the purchaser covenanted 
with tthe party making the mlvance, that the 
property should be charged with the amount of 
such further advance and for payment of the 
same : — Held, that this instrument was a deed of 
“ further charge,” and, therefore, subject only to 
the ad valorem duty imposed by 55 Cfeo. 3, c. ISf. 
RusWhroolte v. Tlood^ 5 C. B. 131 ; 17 L. J.. C. P. 
58 ; 11 Jur. 931. 

An indenture of mortgage, dated 18th Aprilo 
ISIO, and made between the defendant of the 
first part, S. V. of the second part, the plamtilis 
of the third part, and 0. of the fourth *part; 
after reciting an indenture of mortgage of the 
21st January, 1829, made between P. and the 
defendant of the first part, J. S. of the second 
part, and W., S. V., M. and IV. of the third part, 
whereby premises were demised to the parties of 
the third part for 1,000 years, to secure repay- 
ment of two sums of 50?. each, theretofore 
advanced to P. and J. S. ; and reciting an 
indentnre of lease and release of the -tth and 5th 
January, 1830, whereby the premises were con- 
veyed in fee simple to the defendant : and 
reciting that, by another indenture of the (ith 
January, 1830, made between the defendant of 
the one part, and W., S. V.. M. and W. of the 
other part, the premises were charged with the 
further sum of 50? lent to the defendant ; ami 
further reciting, that the term of 1,000 years had 
become vested in S. V. by survivorship, and that 
the defendant had been called upon to repay the 
three several suras of oOZ. ; witnessed, that, in 
consideration of 150Z., and the further sum of 
151. ailvanced by the plaintiffs to the defendant, 
the term of 1,000 years was assigned by S. V. to 
the plaintiffs, and the fee simple conveyed to 
them by the defendant, subject to the usual 
conditions for reconveyance upon terms expressed 
in the indenture. The indenture also contained 
a covenant by the defendant for repayment of 
the mone}", upon which the action was brought : 
— Hfild, that the indenture, under 55 Gco. 3, 
c. isi, required a deed stamp, in addition to the 
ad valorem mortgage stamp, upon the further 
advance of 15Z., as it contained an assignment 
of the term of 1,000 years, and also a^conveyance 
of the fee simple, which was a fresh security not 
previously charged by the indenture of the 6th 
January, 1830. JBnmu v. Pegg^ 6 Q. B, 1 ; 13 
L. J., Q. B. 270 ; 8 Jur. 951. S. P., Ilumhentone 
V. e/c/iA?, 16 M. & W, 763 ; 16 L. J., Ex. 293 ; 11 
Jur. 337. 

Eight of Purchaser to have Deeds Stamped.] 

■ — A ten-shilling deed stamp on a mortgage deed 
is insufficient, therefore a purchaser is entitled on 
a contract for sale with a mortgagor, to require 
the mortgage d^ed, where so stamped, to be 
stamped before completion to the full ad valorem 
duty at the vendor’s expense, notwithstanding 
that the mortgagee may have consented to join 
in the conveyance. WliithKi to Loonies, 50 L. J-, 
Ch. 163 ; 17 Ch. D. 10 j 41 L. T. 721 ; 29 \V. E. 
435—0. A. 


2. Amount— C o>:siDErt.vTTo:ir. , 

Where Advance “Uncertain and without 
Limit.”] — Where a moi-tgage of lt•a^ehokl pre- 
mi.ses, subject to a proviso fur redemption on 
payment of the principal and interest, contained 
covenants by the lessee (the mortgagor) to 
procure, at his own costs, renewals of the lease 
(under a power contained in the original lease), 
and in case the mortgagor refused or neglected 
to do so, then it shonhl be lawful for the mort- 
gagee to procure such renewals ; and a covenant 
that all the fines, costs and expenses of the 
mortgagee in procuring such renewals, should 
be a charge on the premises, and the same should 
not be redeemed or redeemable until payment of 
such costs, charges and expenses : — Held, that 
an ad valorem stamp of 1/. was sufficient, and 
tlnit the deed did not require a stamp of 25Z., 
within 55 Geo. 3, c. 181, as a security for 
repayment of money to be thereafter advanced 
or paid, the amount of which was imcertam and 
without limit. Wrof/Jito/i v. Turtle, 11 jM, 

561 ; 1 D. ic L. 173 ; 13 L. J., Ex. 57 Cp. 
Paddan v. Bartlett, 2 A. & E. 9 ; 1 H. k; M. 1 ; 
1»L. J., K. B. 65. 

A., being indebted to the defendant in 181Z. 
7.?. 6iZ., assigned to him furniture and also a 
policy of assurance, with a proviso for redemp- 
tion on payment of the principal and interest, 
and a further proviso, that in default of payment 
it should be lawful for the defendant to take 
and sell the furniture and policy, and out of the 
proceeds to reimburse himself all costs and 
expenses, and all sums he might expend in keep- 
ing on foot the policy. Then followed a covenant 
by A. for pajunent to the defendant of the 
181Z. 7s. GJ,, and for payment to the insurance 
company of the premiums, and that, in case of 
the avoidance of the policy or the insolvency of 
the company, A. would insure m another office, 
and assign the new policy to the defendant, and 
that if A. should neglect to pay the premium or 
insure in another office, the defendant might do 
so, and the sums so advanced by the defendant, 
for continuing the insurance or making a fresh 
policy, should be considered as principal, and 
bear interest, and the policy should be a security 
for repayment, and should not be redeemed 
without payment to the defendant of the sums 
so advanced, and interest, as well as the ISIZ. 
7s. 5d. : — Held, that such mortgage was not “ a 
security for the repayment of money to be 
thereafter lent, advanced or paid,” and to an 
amount uncertain and without limit, 55 ' 

Geo. 3, c. 181, and-^erefore-^.l not require a 
257. stamp. Lawrujice v. Boston, 7 Ex. 28 ; 21 
L. J., Ex. 19. 

A 257. stamp was not necessary for a mortgage 
deed to secure an indefinite sum, where a subse- 
quent proviso limited the principal sum to be 
secured. Doe d. Smith v. Wai'ner, 2 Car. & K. 
1011 . 

On a mortgage of a term for years deter- 
minable on lives, the sum of 13UZ. was advanced, 
with power for the mortgagee to pay 70Z. for 
renewal, in case a life shoultl drop : — Held, that 
a 5z. stamp was sufficient, notwithstanding there 
was a covenant by the mortgagor to procure a 
renewal without any limit of the sum to be 
paid by him for that purpose. Doe d. Jarman 
V. Larder, 3 Bing, (n c.) 92 ; 3 Scott, 137 ; 2 
Hodges, 186 ; 5 L. J., C, P. 322. 

By 55 Geo. 3, c. 181, schedule, part 1, mort- 
gages were subjected to a duty of 25Z, if the 
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amount of tlie money secured thereby be uncer- 
tain, jjStid' without limit ; but if it be limited, 
then to an ad valorem duty : — Held, that the 
limit must be one expressed on the face of the 
deed ; and, therefore, that a mortgage for 1,500Z. 
with covenants for payment of the yearly pre- 
mium and other charges of an insurance of 1,000/. 
upon a particular life for seven years, required a 
25/. stamp. liaise v, Peters^ 2 B. & Ad. 807 ; 1 
L. J., K. B. 2. 

A mortgage deed to secure 3,000Z. and interest, 
together with all expenses incurred in the execu- 
tion of the powers of sale contained in the deed, 
and interest thereon, did not require a 25/. stamp 
as a security for an uncertain and indeiimte 
amount. iJoe d. Seruton v. Smith ^ 1 M. A Scott, 
230 ; 8 Bing. 146 ; 1 L. J., 0. P. 59. 

A mortgage deed, to secure 300/. and interest, 
with a proviso for redemption, if the mortgagor 
should repay the sum due, and should pay all* 
rates and taxes which might be imposed on the 
premises, and containing a covenant, also to the 
sanse effect, was properly stamped with an ad 
valorem stamp under 66 Geo. 3, c. 184, and did 
not require the 26/. stamp payable on deeds 
securing a sum of indefinite amount. Poe «d. 
Mercer 071 v. 3 N. A P. 644 ; 8 A. A E. 

620; 7L. J., Q.B. 263. 

A mortgage, expressed to be made for securing 
the repayment or retransfer of an uncertain and 
unlimited amount of money or stock, is admis- 
sible in evidence (under 13 A 14 Vict. c. 97), 
for such amount of money or stock intended to 
be thereby secured as the ad valorem duty 
denoted by the stamp thereon will extend to 
cover. Morgan v. Pilie^ 14 C, B. 473 ; 2 C. L. K. 
696 ; 23 L. j., 0. P. 64 ; 2 W, R. 193. 

Aggregate Amount,] — By a mortgage deed, 
A. assigned certain barges to three of his 
creditors, as a security for three distinct debts, 
to each in their separate rights. The aggregate 
amount only was stated in the deed : — Held, 
that an ad valorem stamp on such amount was 
sufficient. Peel v. Wilinoit^ 5 M. A P. 553 ; 7 
Bing. 577 : 9 L. J. (o.S.) 0. P. 176. 

It copyhold premises are mortgaged with other 
property by separate deeds, the ad valorem duty 
must be charged upon the instrument relating to 
the other property. 1 

Interest.] — By deed dated the 17th Noveml^r, 

1845, reciting that A. was indebted to B. in lOu/., 
A. assig ned to B, ail the goods, fixtures, tools, Ac., 
which then were^or at aiivAime during the con- 
tinuance of the security should be, in and upon 
certain premises, to have, receive and take the 
goods, Ac., thereby assigned, as per schedule, 
unto B. The deed contayred a covenant by A. 
for payment of the 100/. on the 8th Hovember, 

1846, with interest thereon Horn the 8th August 
preceding : — Held, that a mortgage stamp on the 
deed applicable to a sum not exceeding 100/, was 
sufficient within 55 Geo. 3, c. 184. Baines v. 
Heath, 3 0. B. 938. 

Progressive Duty.] — By a deed made between 
a duke of the first part, and the marquis, his 
son, of the second part, and B. of the third part, 
it appeared that the duke was entitled to estates 
for his life, with remainder to the marquis, and 
that he' was also entitled to other real and per- 
sonal property, and that the real and personal 
property was subject to incumbrances amount- 


ing to 1,027,282/. ; that the marquis covenanted 
with the duke to concur in raising, by a mort- 
gage upon the property, 1,100,000/. to be applied 
m payment of the incumbrances ; that the 
1,100,000/. should be considered as the debt of 
the duke ; that the marquis had proposed to the 
duke that the marquis should take of and abso- 
lutely purchase from the duke all the equity 
of redemption, estate or title to the real and 
personal property comprised in the schedules to 
the deed, to which proposal the duke had acceded ; 
that the duke granted to B. all the lands, to hold 
the same, subject to the charges, in trust for the 
marquis, and that the real and personal property 
should be the primary fund for satisfying the 
debts and liabilities. There was also a covenant 
by the marquis that he would apply all the 
moneys that should come into his hands in respect 
of the estates, chattels, Ac., towards the relief and 
indemnification of the duke. This deed ha\iiig 
been stamped with, the duty of 1/. 155., and 
nine progressive stamps of 11. 5.9. each, and 
ihe dpmion of the commissioners having been 
desired on the question, they were of opinion 
that the deed was chargeable under 55 Geo. 3, 
c. 184, with the ad valorem duty of 1,000/., and 
with nine progressive duties of 1/. each as a 
conveyance upon the sale of proj.erty ; — Held, 
that the crown was entitled to the smaller 
duty only, Chandns (3I(irg7m) v. Inland 
Pevenne Commissioners, 6 Ex. 464 ; 20 L. J., Ex, 
269. 

Consideration — Validity — Companies Clauses 
Act.] — The 41st and 42nd seciions of the Com- 
anies Clauses Act, 1845, requiring mortgages to 
e duly stamped and the consideration to he duly 
stated, do not make void an instrument the con- 
sideration for which is apparent, though it is not 
in terms stated. Landowner^ West of England 
Bi'ainage Co. v. Ashford, 50 L, J., Ch. 276 ; 16 
Ch. D. 411 ; 44 L. T. 20. 


3. Assignment and Transfer. 

Stamps Requisite .] — K mortgage deed w'hich 
bore an ad valorem stamp on the amount__ 
advanced did not require a 1/. 15.9. deed stamp, 
because it contained also an assignment by a 
former mortgagee, to whom part of the money 
was paid in satisfaction of his mortgage. Bne d. 
Bowniaii v, Lewis, 13 M. A W. 241 ; 13 L. Ex. 
200 . 

A deed of assignment of a term, for a nominal 
consideration, to a trustee for a mortgagee, in 
order to lihe better securing the repayment of 
the mortgage money, reqmres only a 1/. 155. 
stamp, and not an ad valorem stamp. Ih. 

An assignment of a policy of assurance to secure 
a debtj was an assignment by way of mortgage 
within 55 Geo. 3, c. 184, and required an ad 
valorem stamp as such. Caldioell v. Bawson, 5 
Ex. 1 ; 14 Jur. 316. 

The plaintiff claimed under an assignment of a 
mortgage, bearing a 36.9. stamp : — Held, sufiicient, 
although the seism of the mortgagor was not 
I proved. Boe d. Braine v. Magfle, 3 Bing. (N.c.) 
832 ; 5 Scott, 35 ; 3 Hodges, ^2 13 ; 6 L. J., C, P. 
271. 

An ad valorem stamp duty is requisite on the 
assignment of a mortgage, if an additional sum 
be inserted therein. Martin v. Baxtei', 5 Bing. 
160 ; 6 L. J. (o.S.) C. P. 242. 

G. mortgaged premises to B, for 1,000 years to 
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secure 150/., and devised them to his widow for 
life, remainder to his son in fee. After Ins death, 
0. agreed to advance SoOL to his widow and «nii, 
to enable them to pay the loan due to B., and for 
'their other occa'^ioris. deed was executed, 
whereby B. assigned, and the fievisces confirmed, 
the term to 0., subject to a proviso for redemption 
on payment of 350^., and wnth a covenant by the 
<Icvisees to pay the same. This dee<I had an ad 
yalorem stamp for U . Held (umler 55 Ge(j. 3, 
o. 184, and B Geo. 4, c. 117, s, 2), that the stani]) 
wms not sufficient ; the covenant by the devi'^ee-i 
creating a new security, in respect of whifdi a 
•deed stamp was neces4ry. Bor d. Cmwlrtj v. 
/rutteridfje, 11 Q. B. 40h ; 17 L. J., Q. B, DO 12 
Jnr. 51. 

By an indenture in 1877 — after reciting that 
by a mortgage in 1872, W., the mortgagor, had 
•conveyed certain hereditaments to secure BoOZ. 
lent to him by the mortgagees, with a proviso* 
for redemption on payment of the 35U/. ; it was 
witnessed that in consideration of 3.50/. paid by 
S, to the mortgagee^ at W. s request in salisfac- 
itioii of all moneys owing upon the recited mort- 
gage (the receipt of which 350/ the mortgagees 
sickiiowledgetl, and therefrom released vS. and 
W.), and also in consideration of 120/. paid by 

to W. the mortgagees conveyed and released, 
and W. released and confirmed to S. in fee, the 
lieredltaments discharged from the said pro- 
vision for redemption ; with a proviso for re- 
•demptioii on payment by \V. to B. of the two 
sums of 350/. and 120/., making together the 
;3um of 470/., and a covenant by W. for payment 
thereof to S. ; — Held, that though there was no 
formal assignment of the old debt of 350/., and 
though that debt and the old equity of redemp- 
tion were extinguished, the indenture of 1877 
was as to the 350/, in substance a “ transfer of 
a mortgage” within the meaning of the schedule 
to the Stamp Act, 1870, and was therefore liable 
to be stamped as a transfer, with a further ad 
valorem duty on the fresh advance of 120/., and 
was not liable to be stamped as a “mortgage” 
for 470/. Wale v. Inland llev^7ive Connnhsioners^ 
48 L, J., Ex. 574 ; 4 Ex. D. 270 ; 41 L. T. 433 ; 
^7 W. E. 016. 

T. mortgaged to B. for 150/. Afterwards, by a 
■deed purporting to be between B., T. and S., in 
■consideration of S, paying B. the 150/., and ad- 
vancing 70/. to T., the mortgage was transferred 
to S., but B. never executed : — Held, that thi.s 
was^a transfer of a mortgage with an additional, 
.advance of 70/., and, therefore, under 3 Geo. 4, 
c. 117, s. 2, required only an ad valorem stamp as 
■on a mortgage for 70/. Boe d. Snell v. Tlnn, 
4 Q. B. G15 ; 3 G. D. 637 ; 12 L. Q. B. 264 ; 
7 Jur. 847. 

The transfer duty on a mortgage is impo ^ed 
only where no further sum is advanced. Boe d. 
Bartley v. Gray^ 4 N. & M. 719 ; 3 A. & E. 89 ; 
1 Har. & W. 235 ; 4 L. J., K. B. 197. 

Where an additional sum is advanced, it is 
sufficient to pay the ad valorem duty on the sum 
advanced. J/>. 

So where the original mortgage is assigned to 
secure the mortgage money. Ih. 

The 28 & 29 Vict. c. 96, s. 17, which imposes 
in lieu of the da^-ties imposed by 13 & 14 Vict. 
■c. 97, an ad valorem duty of %d, per 100/. on 
transfers of mortgages, does not by implication 
repeal the 24 & 25 Vict. c. 91, s. 30, as to transfers 
■of mortgages. Bidey (imv/) v. Inland Bevemie 
Commlss loners y 37 L. Ex. 109 ; Ii. E. 3 Ex. 
2G3 ; 18 L. T. 725 ; 16 W. 11 1055. 


XXII. NEW.SrAPER. . , 

A publication containing public news, printed 
and pnbli'-hed in London, for sale for less than 
(b/., exceeding oiiu sheet and not excceiling 
two dieet^ of paper of the dimensions of twenty- 
one inches in length and seventeen inches in 
breadth, and published periodically in parts or 
numbers at intervals exceeding twenty-.six days, 
was not liable to stamp duty under 6 7 WilL 4, 

c. 76. Att-Gr?i. v. Bradbury, 7 Ex. 97; 21 
L. J., Ex. 12 ; 16 Jur. 130. 

XXTII. XOTARIAL ACT. 

A notarial instrument in the form of schedule 
H. given by 21 be 22 Vict c. 70, s. 12, was cor- 
rectly stamped with a 1.?. stamp. Bylniton v. 
Inland Bevenue Ooininisshaiers, 3 H. £ G. 871 ; 
34 L, J,, Ex. 225 ; 11 Jur. (y.S.) 676 ; 12 L. T. 
707 ; 13 W. E. 902. 

XXIV. POLICY OF IXSUEAXCE.'* 

Accident. ] — An instrument assuring the owners 
qf cattle from loss arising from tlieir death is a 
policy of insurance and subject to stamp duty. 
Att,-Gen, v. Cleoburiiy 4 Ex. 65 : 18 L. J., Ex. 
395. 

Guarantee of Mortgage Debt.] — policy of 
assurance upon mortg.age, securing payment of 
principal and interest to the mortgagee, the 
assured, is chargeable with the duty of 
as an agreement , and does not fall w’lthin the 
second clause of the schedule to the act as to 
policies of insurance, which assesses the duty of 
\d. for any “payment agvccMl to be made . . , . 
by way of indemnity against loss or damage of 
or to any property.” Jlartyage Lmcraiice Cor^ 
poratlon v. Inland Bevenur Commtssioyiersy 57 
L, J., Q. B. 174 ; 58 L. T. 769. 

See Shippii^’G- (I^tsubance). 

XXV. EECEIPT. 

When Stamp Eequired.] — An acknowledg- 
ment of having received the acceptance of a bill 
of exchange, was a receipt fur inoneT within 23 
Geo. 3, c. 49. Scholey v. Wtdshy, Peake, 34. 

A receipt for money advanced to the party 
giving a bill of exchange does not require a 
<(ttamp. Jones v. Horrify 1 F. & F. 333. 

A receipt stamp is necessary, where it appears 
from the paper that the acknowledgni^w^iw; wertT 
made at successive Aimes uuan the payment of 
the money. WnyM v. Skuiverossy 2 B, &; Aid. 
501, n. 

Where a receipt ^Yas produced purporting to 
be a receipt for money given by the agent of 
a person who received money from different 
customers, for the** purpose ot negotiating the 
purchase and sale of annuities * — Held, to re- 
quire a stamp. Catt v. Iluioard, 3 Stark. 3 ; 23 
E, E. 751 ; but see Clarke v. Houghamy infra. 

If a party on payment of his bill writes the 
word “ settled,” by way of receitit, he is liable to 
tlie penalty for giving a receipt without a stamp. 
Spawforth v. Men'd/ideVy 2 Esp. 621. 

A bill of parcels on which was written the 
following words, “ settled by one bill at three, 
and another at nine months,” should have a 
receipt stamp. Sniiih v. ludbij, 4 Esp. 249. 

No Money Passing.] — The defendant, in sup- 
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port of a, plea that he had paid five quarters* 
rent tendered the following papci, signed 

by M- : ‘‘ Hr. Jones (the defendant) having 
written oft the sum of 72/. from his mortgage 
debt, being five quarters’ rent of his house, 1 
hereby discharge the same rent till the2411i July, 
18JI.” M. had delivered the paper to the defen- 
dant, being then indebted to him on a mortgage 
debt exceeding 721. ■ — Ilcld, that the instrument 
was a receipt. Lucas v. Jones.^ 5 Q. B 9-h) ; 
1). M. 774 ; 13 L. J., Q. B. 208 : S Jur. 422. 

Document may be Shown to be a Heceipt,] — A 
document not purporting on the face of it to be 
a receipt for the payment of money, may be 
shown to he a receipt by extrinsic evidence. 
Iic(f. T. O'verton^ Dears. C. C. 308 ; 23 L. J., 
M. 0. 29 ; 18 Jur. 134 ; 2 W. It. 228 ; 6 Cox 
0. C. 277. 

Taxes by Deputy Receiver-General.]— A re- 
ceipt for taxes, signed by a clerk of the deputy 
receiver-general of a countj^ in his name, requires 
no stamp, JUddeii v. Read 3 Camp. 338 

Counsel’s Rees.] — The master oiidit not to 
require a receipt stamp to be affixed to eoimscl^ 
signature to a fee before allowing the chartre. 
Reavan., Iti 5 De G., H. ik G. 40 ; 23 L. J., Ch. 
630 ; 2 W, It. 299. 

Periodical Payments.] — A iiayment by instal- 
ments is a periodical payment withm the Stamp 
Act, 1870, s. 72. Limmcr Asphaltc Co.\. TnUnid 
JRrve?iue Covimissuuicrs, 41 L. J., Ex. 3 0i» ; L. it 
7 Ex. 211 ; 2G L. T. 033 ; 20 H. 610. 

When made Abroad.] — Where an action was 
brought for money lent in France, and unstamped 
receipts were produced in proof of the loan, evi- 
dence to show that by the law of France such 
receipts required stamps to render them I’alul 
was rejected on the ground that the courts of 
this country will not notice the revenue laws of 
foreign states, James v. Catlierioood ^ 3 D, & R. 
190. 

An unstamped receipt, dated at Cologne, is 
receivable hero ; and the fact that such a receipt 
would not be receivable at Cologne until it had 
been stamped, on payment of a iienalty, would 
make no difference as to its admissibility here, 
as our courts do not take notice of t’orcign 
revenue laws. Rristoio v. Do Seqvei iUc, 5 Ex. 
275 ; 3 Car. & K. 64 ; 19 D. J., Ex. 2S9 ; 14 Jur. 
674. 

MeSRiTanda in the 17ature of.] — .i. memo- 
randum importirt^ that otre party had paid 
money, but containing no acknowledgment b}" 
the other that he had received it, is not a receipt. 
Rex V. Ilarvcy. H. tV: R. 227. 

Where a landlord fraudulently and improperly 
received various sums of money tioni several of 
his tenants, and the evidence of payments by 
them consisted of memoranda of account de- 
livered to the tenants, m which the items in 
question were set down, aud to each of which 
the landlord wrote the word ‘‘paid”: — Held, 
that such memoranda were admis'^iblc witlioiit^a 
stamp, when coupled with entries in the steward s 
books to the same effect. Clarlie v. ILuiffham^ 
3 D. & R. 325 ; 2 B. & C. 140 ; 1 L. J. (O.s.) K. B. 
249. 

In an action against the drawer of a bill of 
exchange for 9/. 5,?., accepted by il , the defen- 
dant pleaded payment hy the acceptor, and gave I 
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in evideiice the following document ; — “ ^[yself 
V. ^larlis. Hr. j\I. has this day left with me 107.. 
on account of the debt, interest and costs in this 
action. E. L. Levy, the plaintiff in person” : — 
Held, that this did not require a receipt stamp,. 
Levy V. Ale.c(n}de)\ 4 Ex 48.*) ; 19 L. J., Ex. 113. 

A paper in the following form, signed by the 
party: “ Hemorandum, BUth April, 1836, settled 
I all accounts of law busme'js up to this day, and 
will give a receipt in full of all demands when 
called for. (Signed) J. T.” — stamped wuth an 
agieement stamp, is receivable ivithoufc a receipt 
stamp. TMutt v. Amhler^ 9 Car. & P. 60. 

Ill an action to recover 17t)Z., with interest, 
the plaintiff x>roved a loan of betwmen 1507. ancB 
1807., and in order to lake the case out of the 
statute of limitations, offerod tins document: — 
“ 1707 16th March, 1841. Received from B. Tb 
the sum of 1707., for which I jiiomise to pay her 
at the rate of 57. per cent, from the above date *’ : 
^ — Held, that this document did not require to he 
stamped, cither as a receipt, a promissory note 
or an p.grecraent. Taylor v. Steele. 16 M. & W. 
665 ; 1C L. J., Ex. 177 ; 11 Jur. 806. 

In an action for goods sold and delivered, in 
which the defendant pleaded payment, the only 
evidence offered in support of the plea was a 
document in the following form, signed by the 
plaintiff : “ Memorandum. That any demand we 
may have against !Mr. G. W. for ironwork is this 
day discharged in consideration of services ren- 
dered by him to us. N. B. Particulars of our 
account shall be delivered with a stamped re- 
ceipt” : — Held, that since the document was 
offered as evidence of a transaction amounting- 
to a payment of money, it was offered as a re- 
ceipt or a discharge for or upon the payment of 
money, and therefore required a receipt stamp. 
Lceingstone v. Whitmg, 15 Q. B. 722 ; 19 L. J.^ 
Q. B.'52S ; 15 Jur. 147. 

In an action by a coal merchant against his 
clerk, to recover the amount of money received! 
and not accounted for, the plaintiff having proved 
an admission by the defendant, on the 15thi 
August, that a sum of 127. was due, the latter 
offered in evidence an unstamped receipt of a 
subsequent date for a larger amount. This being, 
reiccted, the defendant gave m evidence a memo- 
randum on the back of the same paper, wiitteii 
and signed by the plaintiff as follows : — “ Balanced 
up this day, as per cash-book. 18. F, 1 9th Kovem- 
ber *’ : — Held, that this memorandum did not 
require a leceipt stamp, and -was properly ad- 
mitted without producing, and without notice 
to pioduce, the cash-hook to which it referred,, 
winch was in the plaintiff’s possession. Fimieij 
V. Tout'ell, 5 C. B. 504 ; 17 L. J., C. lb 158 ; 12: 
Jur. 291. ^ 

On Duly Stamped Instrument.] — A receipt in- 
dorsed on the back of a deed may he separately- 
read ill evidence, though it is a part of an instru- 
ment requiring another stain]). Odye v. Cockney y 
1 M & Rob. 517. 

"Where from ihe number of indorsements there 
is no room on the back of the bond, receipts 
wTittcn on unstamped paper annexed to the bond 
may be read in evidence. Oruie v. Youitg, ^ 
Camp. 336 ; 17 R. R. 611. 

r- 

Containing Collateral Matters.] — A receipt,, 
not having a jiroper stamp, cannot be used as 
ei'idence of a matter collateral to the payment of 
the money. Dra 7 is v Protliero., 2 Mac. & G. 319 ^ 
20 L. J., Ch. 448 ; 15 Jui’. 113. 
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Thus, -where it was sought to prove an agree- show what was the admitted state of accounts at 
ment for purchase by means of a receipt for the a particular time : — Held, admissible' fe'V that 
purchase-money, such receipt not being properly purpose. 21). 

stamped : — Held, that the eviilence could not be An instniment given by an overseer of the 
admitted. Ih. See ^S’. 6'.,1 De G., M. & G. 572 ; poor to the reputed father of a bastard child, 
22 L. J., Ch. 772. stating that he had received a sum of money 

In replevin, the issue being whether the plain- from the latter by a bill of exchange, payable 
tiff held certain closes at a fixed rent, specified after date, and which, when paid, would exone- 
in the avowry : — Held, that unstam])ed receipts rate him from the expenses attending the birth 
tending to show that he had previously paid for and maintenance of such child, does not require 
the same premises the like rent so specified, were an agreement stamp, but a receipt stamp is 
inadmissible to support the issue. Hawliins v. sufficient. Watltins v. Jlewhtt., 3 Aloore, 211 ; 
Wan'e, 3 B. & C, 690 ; 6 H. & R, 512. 1 Br. & B. 1. 

The following document, stamped as an agree- A receipt for rent, stipulating that acceptance 
ment, is admissible -^v'ithout a receipt stamp : — of rent shall not operate as a waiver of a previous- 
“ I have received your cheque for 39U. 10, s\ 3fZ., notice to quit, does not require an agreement 
being the payment for an overdue bill and in- stamp. Doe d. Tilieble y. Fuller^ 1 Tyi\ &; G. 17. 
terest, in the hands of D. ; and I hereby under- 
take to procure and hand the bill over to you.” XXVI SETTLEMENT. 

Vo?i Dddehzen v. Swann, 5 Ex. S25 ; 20 L. J., L 


Ex. 50. 

When a receipt for money and an agreement 
are written on the same piece of paper : this is 
receivable as a receipt, if it has a receipt stamp, 
without an agreement stamp. Crrey v. Smith, 

I Camp. 387. 

A receipt for the price of a horse, with a w’ar- 
ranty of soundness, may be received as evidence 
of the w^arranty, without an agreement stamp. 
Shrine v. Dim ore, 2 Camp. 407 ; 11 R. R. 754. 

In an action for goods sold, the defendant, in 
order to prove that the goods wmre sold to D., 
and not to himself, put in an unstamped paper 
containing a bill of parcels from the plaintiff to 
H., at the foot of winch were the words ‘“settled, 
W, M.” (the plaintiff). The wiiole of the paper 
had been written at one time, and no money in 
fact passed ; — Held, that the twm parts being dis- 
tinct, so much of the paper as consisted of the 
bill of 29a reels was admissible, for the above- 
mentioned purpose, without a receipt stamp. 
Millen V. Dent, 10 Q. B. 846 ; 16 L. J., Q. B. 374 ; 

II Jur. 818. 

A wu’itten acknowiedgment at the foot of an | 
account, stating that such account is correct, may ! 
be given in evidence without a receipt stamp. I 
Wellard v. Mohs, 7 Moore, 503 ; 1 Bing. 134 ; 

1 L. J. (O.S.) 0. P. 18. I 

Where a paper purports to be a receipt, and, 
as such, requires a stamp, but also purports to be 
an agreed statement of accounts, wiiicli does not j 
require a stamp, it may be given in evidence to ' 
show the agreed state of accounts only, though it | 
has n^t been previously stamped. Matheson v. ' 

2 H. L. Gas. 286 ; 13 Jur. 307. | 

Its admissibility under such circumstances is 
restricted to this extent : so far it relates | 
simply to proving the statement of accounts, and ; 
is not produced for the purpose of proving the 
receipt of money. It cannot be used for the 
purpose of proving the receipt of money in any 
W'ay. Ih. 

When the cases say that an unstamped receipt , 
may be given in evidence to prove a collateral 
matter, they must be taken to mean a matter 
wholly unconnected with the fact of payment. 
Ih. 

In an action for work and labour, there was 
tendered a paper containing a statement of ac- 
counts, which declared a balance of 68L 9.9. id., 
and at the end was an acknowledgment of the 
payment of that sum. This paper was offered by 
the defendant, not for the pimpose of proving 
that the money had been paid, for that was not 
in contest between the parties, but in order to 


“ Definite and Certain Sum.’’] — By the Stamp' 
Act, 1870, an ad valorem duty is chargeable on a 
settlement, the definition of w'hich includes finy 
instrument “ wdiereby any definite and certain 
amount of stock is settled ” : — Held, that a 
sejtiement of contingent and defeasible interests 
in certain specified amounts of stock wdiicb 
w^ere vested in trustees with power to vary in- 
vestments was within the definition. Onslow v. 
Inland Derenue Commissioners, 60 L. J., Q. 
138; [1S91] 1 Q. B. 239 ; 64 L. T.211 ; 39W.R. 
373—0. A. 

Property the subject of a settlement, was- 
therein described as consisting of real estate pur- 
chased under a power and as held in trust to be 
resold. It was meanwdiile to be considered as- 
personalty, but in lieu of the sale moneys of such 
estate, the trustees, with the beneficiaries’ con- 
sent, were empowered to accept a conveyance of 
it ; — Held, to be “ no definite and certain prin- 
cipal sum of money” within the Stamp Act), 
1850. StueJdeifs Settlement, In re, Stuohley v. 
Inland ReDemie Commissioners, 39 L, J., Ex. 86 
L. R. 5 Ex. 85 ; 21 L. T. IS ; 18 W. R. 462. 

Order for Settlement.] — An order of the court 
making a settlement should bear the usual settle- 
ment stamp. Cowan, In re, Gowan v. Gowan, 
50 L. J., Ch. 248 ; 17 Ch. D. 778. 

The assignment to trustees of a marriage settle- 
ment, of a policy of insurance effected on the 
settlor’s life for a sum named, and all moneysi 
aspired or to become ^^ayable by or under the 
policy, is not liable to the iiayment of an ad 
valorem duty under 13 & 14 Viet. c. 97, afv^wng 
a deed whereby any flpfinite aijfl principal sum 
of money is settled. SanvUle v. Inland Revenue 
Commissioners, 10 Ex. 169 ; 23 L. J., Ex. 270 
2 W. R. 529. See 27 Viet. c. 18. 

Foreign Bonds.] — A marriage settlement is. 
chargeable with ad valorem duty under 13 & 14 
Viet. c. 97, in respect of Brazilian bonds, Ne-w 
Brunswick bonds, Nova Scotia bonds, scrip Pe- 
ruvian loan, Chilian bonds, Mexican Remanet 
bonds, and Indian 51. per Cents., created by 22 &, 
23 Vict. c. 139. Alsnger, In 2 H. & C. 969 ; 
10 Hr. (N.S.) 828 ; 10 L. T. 238 ; 12 W. R. 
477. S, C, nom. Alsayer and Gitidiei v. Inland 
Revenue Comnussioners, 33 L. J., Ex. 161. 

Mortgage.] — A mortgage deed, which was ex- 
pressed to be made in consideration of the ad- 
vance, and also for the purpose of resettling the 
property, and reserved the equity of redemption 
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to the mortgagor and his wife, or the survivor, 
■does not require an extra stamp for a settlement, 
in addition to the ad valorem stamp on the 
mortgage, Dawson v. Meclhiirst^ li L. T. 622, 

XXYII. VOTINa PAPER. 

Stamp when Required.] — The Stamp Act of 
1870 (33 & 34 Viet. c. 1)7), imposing a penny 
stamp on ^‘Voting paper; that is, any instru- 
ment for the purpose of voting by any person 
entitled to vote at any meeting,” does not extend 
to voting papers used, under 7 Will. 4 & 1 Viet, 
c. 78, ss. 13, 14, at a meeting of the town council 
of a municipal borough for the election of alder- 
men. Deg. V. Stradian^ 41 L. J., Q. B. 210 ; 
L, R, 7 Q. B. 463 ; 26 L. T. 835 ; 20 W. R. 629. 

Proxies for Appointment of Commissioners.]— 

A note in writing signed by proprietors under 2 r 
local act authorising others to act for them in 
the nomination and appointment of a special 
€ 0 ‘?hmissioner, requires to be stamped. Beg. v, 
ICclIt, 12 A. & E. 659 ; 4 P. & D. 185 ; 9 L. J., 
Q, B. 362. 

r 

B. COMMISSIONERS. 

I. Tijrisdictiok, 371. 

II. Clerk to, 371. 

III. COLLEOTORS OP TAXES, 372. 

IV. Jurisdiction or Court in Revenue 
Matters, 373. 

V. PROOEEDINaS, 374. 

1. JURISDICTION. 

One Commissioner.] — One commissioner of 
taxes has no power, under 52 Ceo. 3, o. 93, to 
receive an information and issue a summons for 
non-payment of taxes. Beg. v. Griffin^ 9 Q. B. 
155 ; 2 New Sess. Cas. 368 j 15 L. J., M. C. 120. 

Ee-Assessment — Kow Enforced— Mandamus.] 

— Where the commissioners of taxes refused to 
re-assess the inhabitants upon a default made by 
the collector, unless they were indemnified, being 
doubtful of their authority so to do ; the court, 
being of the opinion that they were bound to do 
so, granted an order in the nature of a mandamus. 
%Vootton.i In 6 Price, 103. ^ 

If the acting commissioners of taxes refuse 
<( u fi|es s indemnified) to proceed to make a re- 
assessment on a parish, to which the deficiency 
applies, where ^ ins u per has been set on the 
parish, whose collector is a defaulter, the court 
will order them to do so by rule to show cause, 
in the nature of a mandamus ; and will also 
order a service on their clerk to be deemed good 
service : the crown is not limited to any time . 
within which to make such an application. 11. 

The mode of enforcing a re-assessment of the 
amount of a deficiency m the collection of the 
assessed taxes is by distringas, under 43 Geo. 3, 
c, 99, s. 47, against the collectors, on motion by 
the attorney-general on the part of the commis- 
sioners for affairs of taxes. A ?ion., 12 Price, 153. 

Commissioners of Land Tax,] — See cases ante, 
col. 193. 

II. CLERK TO. 

Election of — Mandamus,] — Before 17 & IS 
Viet, c. 85, if the clerk of the commissioners of 


land tax was improperly elected under 43 Ceo. 3, 
c. 99, a mandamus would lie to them to admit 
the person who had the majority of legal votes. 
Bex Y. Thatcher.^ 1 B. &: R. 426. 

III. COLLECTORS OF TAXES. 

Appointment of.] — The insertion of the name 
of a person as collector of the assessed taxes in 
the warrants of the commissioners, is not a suffi- 
cient appointment to that office. Bex v. Radlen^ 
Forrest, 150. 

The Land Tax Acts require the assessors and 
collectors to be inhabitants of the respective 
parishes, &o. , for which they are to act : — Held, 
that the acts of a person duly appointed as as- 
sessor and collector were valid, although he was 
not duly qualified by inhabitancy. Waterloo 
Bridge Comjpany v. Cnll^ 1 El. & El. 213 ; 28 
L. J., Q. B. 70 ; 5 Jur. (N.S). 464 ; 7 W. R. 87. 
S. a., in Ex. Ch. 29 L. J., Q. B. 10 ; 6 Jur. (N.s.) 
1288. 

Default of One — ^Re-Assessment.] — If there are 
two collectors of taxes appointed under 43 Ceo. 3, 
c. 99, s. 13, for a single parish, by the commis- 
sioners, one for one division of the parish called 
the upper parish, and one for another called the 
lower parish, and they accordingly collect the 
taxes separately from the several inliabitants of 
their respective divisions ; in case of a deficiency 
in the amount of the taxes collected through the 
misconduct of either, the whole parish must be 
re-assessed, and not the particular district, the 
collector of which has misapplied the money, 
and from the coRection of whose taxes the de- 
ficiency arises, although the taxes of the other 
division have been collected and paid over to 
the receiver-general. Ex parte^ 7 

Price, 504. 

If a collector of assessed taxes does not pay 
over all sums collected by him, the parish is an- 
swerable to the crown for the deficiency. Bex 
V. St. George's^ Hanover- S(iuare^ 3 Anst. 920, 

Liability of Others.] — A joint collector is . 

liable for any deficiency in the collection for a 
year, in the amount received by his coadjutor, 
although he has not himself collected during the 
time, and although his appointment may not 
have been quite formal, if he has in any manner 
acknowledged his appointment, or acted or re- 
ceived a share of the poundage at an^jf time. 
Bromley., In rc^ 5 Price, 5. 

Imprisonment,] — A collector in custody 

under aniextent is not entitled to be discharged, 
although his deficiency has been made good to 
the crown by a re-assessment upon the parish, 
Bex v. Bennett., Wight w. 1. 

Committal.] — The income-tax commissioners 
have no power to commit a defaulting callcctor 
of income-tax in the county of Midtllesex to 
Newgate ; the commitment should he made to 
Whitecross-strcet prison. Ex i)arte, 33 

L, J., Q. B. 146 ; 9 L. T. 733. 

Where a warrant for the apprehension of a de- 
faulter, under 3 Geo. 4, e. S^, s. 3, was issued by 
commissioners of taxes of the Cambridge district, 
and it was backed by justices of Lancashire and 
Gloucestershire, and on a return to a habeas 
corpus it appeared that he was in custody on the 
warrant in Cambridge gaol, the court refused to 
discharge him, on a suggeation that he had been 
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apprehended at Cheltenham, being clearly in 
legal custody at Cambridge. Sluiiye^ Ex j)artc, 
S D. F. 0. 513. 

Exacting Duty not Charged in Assessment.] 
— A collector exacting a duty, in respect of which 
there had been no charge at all in the assessment 
upon the person from whom the papnent was 
exacted, is not liable to the penalties under 
d3 Cteo. 3, c. 99, s. 12. Lister v. Priestletj^ 
Wight w. 37, 105. 

Collection without Warrant — Liability of 
Sureties.] — A duplicate of the assessment of 
duties under Schedule A of 5 &; G Viet, c, 35, 
made on persons in 51. for three years ending 
Axnil, 1817, had been delivered to L. by the 
■commissioners of income-tax, together with a 
warrant for collecting the same ; but no such 
duplicate of assessments under Schedule D, nor* 
warrant for collecting had been delivered to him. 
On the 11th October, ISIG, he died, lyiviiig 
received previously some of the duties, under 
Schedules A and I) for the year ending April, 
1817, for which he had given the usual receipt 
as collector : — Held, that his sureties were nut 
liable in respect of the duties received under 
Schedule B, as for want of the duplicate and 
warrant, L. had not at the time authority to re- 
ceive the same. Kepp v. Wljgett^ 10 C. B, 35 ; 
11 Jur. 1137. 

See Principal and Surety. 


lY. JUETSDICTXOH OP GOUBT IK 
EEVENUE MATTEBS. 

Hearing of Bevenue Matters.] — The court is 
always sitting to hear revenue matters. lieg. v. 
Morae, 6 B. A B. 221 ; 3 Ex. 223. 

The equity jurisdiction of the exchequer, as a 
court of revenue, is not taken away by 5 Yict. 
c. 5. Att.‘Gen. v. Hailing^ 15 M. & W. 687 ; 16 
L. J., Ex. 303. 

Duty paid on filing Eesolntions — ^Refusal of 
Begistration.] — When the registration of liqui- 
dation resolutions is refused, the court has no 
power to order repayment of the ad valorem 
duty paid on the presentation of the resolutions 
for registration. The only mode of obtaining a 
return of the duty is by a memorial to the com- 
missioners of inland revenue. Izard, Ex parte, 
Meir, In re, 51 L. J,, Ch. 939 ; 20 Ch. B. 703 j 
47 L. T. 212 ; 30 W. B. 861—0. A. 

Bemoval of Proceedings. ] — The coi^rt has juris- 
diction to remove at any stage of the proceedings 
an action commenced in another court against a 
revenue officer, for an act done in the execution 
of his duty. Att.^ Gen. v. Kingston, 1 B. (n.s.) 
358 ; 8 M. & W. 163 ; 11 L. J., Ex. 72. 

Where actions, brought against revenue officers 
for acts done by them in discharge of their duty, 
are removed into the exchequer, they are like 
other causes on the plea side of the coui’t, and 
the proceedings are not conducted in the office 
of the queen’s remembrancer. Smith v. Cameron, 
9 Jur. 405. ^ 

A vessel, having a quantity of firearms on 
board, was seized by the officers of the board of 
customs, and, after being detained some time, 
was delivered up unconditionally to the owners. 
An action having been commenced in the com- 
mon pleas for such seizure and detention, the 
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exchequer made a rule absolute in the ^rst in- 
stance, on motion of the attorney-general, and 
upon his statement, without affidavit, for the 
removal of the cause into that court, on the 
ground that the revenue of the crown might be 
afiected. Adams v. Freon untie, 3 Ex. 453 ; G 
D. A L. 10 ; 17 L. J., Ex. 312. 

The prerogative of the crown to remove into 
the court of exchequer a cause in another court 
toucliing the crown revenue is not affected by 
the County Couits Act (9 A 10 Yict. c. 95). s- 90. 
lifnnntjoy v. Wood, 1 H. A K. 58 ; 2 Jur. (N.s.) 
452. 

When a cause is removed by virtue of this pre- 
rogative, it is in the same stage in the exchequer 
as it was in the other court. lb. 

Affidavit in Support of.] — An affidavit 

in support of an application for the removal of 
‘ proceedings from one court to another is properly 
entitled, “The Attorney-General, informant, v. 
A., defendant,” if some proceedings have l^een 
commenced, though the information has not oeen. 
filed. Att.-Gen. v. ICingston, supra. 

* V. PllOCEEDIlTGS. 

Informations.]— By 8 A 0 Yict. c. 87, s. 82, all 
I penalties imposed by any act relating to the cus- 
toms may be siie<l for, pro'jecuted and recovered 
by action, or by information before two justices 
of the peace. By s. 83, upon the exhibiting any 
information before any justice for any offence 
against any act relating to the customs, such 
justice IS required to issue a summons for the 
appearance of the party before two justices of 
the peace Held, that s. 82 referred only to the 
hearing of the information ; and that by s. 83, 
the information might be exhibited before one 
justice. Reg. v. I^arioieh lAJ., 3 New Sess. Gas, 
3G8 ; 13 Q. B. 237 ; 18 L. J., M. C. 106 ,* 13 Jur, 
259. 

Form of.] — It is no objection to an in- 
formation for penalties under the revenue laws, 
that several offences are charged against several 
defendants, some in one count and some in. 
another, nor that some of the defendants jointly 
charged are acquitted and some found guilty, and 
judgment for the whole amount of penalties and 
costs given only on one count against each, who 
was convicted upon it. Ruch v, Att.-Gen., 3 
A N. 208 I 27 L. J., Ex. 313 ; 4 Jur. (N.s.) 
167 ; 6 W. E. 283— Ex. Ch. 

Misjoinder of counts and of offences, inran in- 
formation for penalties, is only the subject of an 
application at the trial to have the defendants 
tried separately, Ib. 

In informations for acts dune contrary to 16 & 
17 Yict. c. 107 (the Gnistoms Consolidation Act), 
counts following literally the forms given in 
Schedule B are good. Att.-Gen. v. Henley, 8 
Ir. C. L. E. 267. 

These forms are a{)plicable in proceedings be- 
fore all courts having jurisdiction, as well as in 
proceedings before justices. Ih. 

^t is not necessary in an information to make 
a direct averment that the cause of forfeiture 
took place before the seizure of the goods. Att* 
Gen. V. Clare, 12 M. A W. 64U ; 14 L. J., Ex. 82, 

Effect of Statute of Limitations.] — The 3 A 4 
Will. 4, c. 53, s. 120, enacted that all suits, in- 
dictments or informations exhibited for any 
offence against that or any other act relating 
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to the customs in any of his majesty’s courts of 
recorcf at' Westminster, shall he brought within 
three years after the date of the commission of 
the offence :■ — Held, that this was confined to 
indictments to be brought, under ss. 75 and 112, 
in the name of the attorney-general, in one of 
the courts of record at Westminster, and did not 
apply to an indictment preferred at the assizes 
for a conspiracy to defraud the queen of certain 
duties, which "was an offence at common law. 

T. TlumpmUy IG Q. B. 833 ; 20 L. J., M. C. 
183 ; 16 Jur. 651. 

Actions fox Penalties.] — The enactment in 44 
Greo. 3, c. 98, s. 10 (prohibiting the bringing of 
actions for penalties “ incurred by virtue of that 
or any other act relating to the stamp duties,” 
unless prosecuted in the name of the attorney- 
general, or of the solicitor of stamps), applies 
only to cases in w'hich the subject-matter of thef 
action relates to the stamp duties, and not there- 
fore to an action on 38 Geo 3, c. 78, ss. 7 and 10, 
fof^pnblishing a newspaper without having de- 
livered a proper affidavit at the Stamp OiSce, 
and without stating in such paper the true names 
and additions of the printer and pub]isl>er. 
Smith v. Gillett or Gilbert^ 4 N. & M. 225 ; 2 
A. & E. 361 ; 4 L. J., K. B. 32. 

Petition — Question of Eevenue taken hy Con- 
sent.] — testator bequeathed a legacy to C. 
“ for her absolute use and benefit, except as 
hereinafter limited,” and directed the same, with 
other legacies to females, to be invested, and the 
interest to be for the legatees’ separate use ; and 
in case any of the legatees should become bank- 
rupt, or assign the interest bequeathed to her, 
the same was to fall into his residuary estate, 
“ except in respect of C., whose legacy is to go 
to her cliildi'en, according to her appointment, 
and in default to them absolutely.” By C.’s 
marriage settlement her husband had covenanted 
to settle all after-acquired property of his wife. 
C. died without having become bankrupt or 
assigned her interest in the legacy, and having, 
hy will, appointed the same to her children 
equally. The Commissioners of Inland Revenue 
thereupon insisted that O.’s share did not 
go to her children directly under the will, hut 
that her husband must take out administra- 
tion to her estate, in order to obtain possession 
of it. By consent the question was raised upon 
a petition for the opinion of the court under ‘‘22 
& 23 "Vict. c. 35, s. 30 : — Held, that by consent 
the 'question, although between the crown and a 
subject, might be decided on this petition ; and 
that under the w'lll the legacy upon C,*s death 
went directly to her children. Wavers In 

re, 41 L. J., Ch. 121 ; 25 L. T. 727 ; 20W.R.142. 

Defence in Porm^ Pauperis,] — The defendant, 
in an excise information will be aomitted to 
defend in formfi ]'auperis upon the common 
affidavit that he is not w’orth 6Z., over and above 
his wearing apparel. Att^-Geji. v. Dumniie, 2 
C. &: M. 393 ; 4 Tyr. 284 ; 3 L. J., Ex. 86. 

c 

Eight of Beginning.] — On an executor, who 
has been summoned by writ under the Succession 
Duty Act (16 & 17 Yict. c. 51), ss. 47, 48, to de- 
liver accounts and pay duty, or show cause to 
the contrary, appearing to show cause, the crown 
has the right to bemn. OTepimood, In re, .39 
L. J , Ex. 30 ; L. R. 4 Ex. 327 : 21 L. T. 25 ; 17 
W. R. 861. 


Special Case stated hy Commissioners.] — 

In a special case, stated for the opinion of the 
exchequer by the commissioners for the purpose 
of deciding a question as to the proper stamp 
duty to be paid upon a conveyance : — Held, that 
the counsel for the appellant was entitled to 
begin. ChaiicJoe (^Marguil) v. Inland Remniia 
Commissioners, 6 Ex. 464 ; 2 L. U & P. 311 ; 20 
L. J., Ex. 269. S, P., Rf/linton v. Inland Revenue 
Com miss toners, 13 W. R. 902. 

Right of Reply.] — And the counsel has 

the general right to reply ; and per Pollock, C. B.,. 
in the exchequer, the crown has the right to 
general reply in all cases where the crowm has an 
interest. lb, 

On Appeal.] — On an appeal against the 

decision of the commissioners, the appellant on 
the argument of the case, is entitled to begin. 
M\olilotlimaite,In>re, 11 Ex. 452 ; 25 L. J., Ex. 19. 

Number of Counsel.] — When a writ of sum- 
mons against executois, calling upon them to 
pay legacy duty to the crown, has been turned 
into a special case, on the argument, the court 
will only bear one counsel on each side. Hastie, 
In re, IS W. R. 72 ; S. P., Eglinton v. Inlands 
Revenve Commtssio7iers, 13 W. R. 902. 

Evidence — Examiners to take.]— The equity 
jurisdiction of the court of exchequer in matters 
of revenue still exists, notwithstanding 5 Viet, 
c. 5 ; and the court, on an appJication on behalf 
of the attorney-general, appointed clerk ex- 
aminers to take evidence in a revenue suit in- 
stituted on the equity side, although the office of 
cierk examiner was in terms abolished by s. 15. 
Att.-Qen. v. Evans, 5 L. T. 760. 

By Affidavit or Orally— Discretion ofCourt 

below.] — An information was filed on the equity 
side of the exchequer division to recover passen- 
ger duty from a railway company, the question in 
dispute being whether certain trains run by the 
company were cheap trains within the meaning 
of the act exempting from passenger duty the 
fares for the conveyance of passengers at fares 
not exceeding one penny per mile by cheap trains. 
The company applied to have the evidence taken 
orally : — Held, that the evidence ought to be 
orally, as it wms desirable that in such a case 
the court should be able to obtain immedi^e in- 
formation and explanations by putting questions 
to the witnesses. Att.- Gen. v. Metropolitan Ry,^ 
5 Ex. D. 218 ; 42 L. T. 342 ; 28 W. R. 376— C, A. 

c 

Witness — Question as to the Informer.] 

— ^The rule of public policy, wffiich prevents a 
witness being asked such questions as will dis- 
close the informer, if he is a third person, applies 
equally to questions wdiich will disclose whether 
or not the witness himself wms the informer. 
Att.-Gcn. V. Briant, 15 M. & W. 169 ; 15 L. J. 
Ex. 265. 

Therefore, in an information hy the attorney- 
general for a breach of the revenue laws, the 
court decided that a witness for the crown could 
not be asked this qiiestnm, Hid you give the 
information ? *’ Ib. 

Defendant as a Witness for Himself.] — 

On the trial of an information by the attorney- 
general, for the recovery of penalties for smug- 
gling under 8 & 9 Yict. c. 87, the defendant was 
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tendered as a witness on his own behalf and I tithes, was assessed to the land tax in one sross 


rejected : — Pollock, C. P., and Parke, B., held, 
that he was not rendered a competent witness j 
br 14 k 15 Vict. c. 99, and therefore, that he ^ 
was properly rejected on the ground that the j 
proceedings by the attorney-general to recover ' 
jjenalties by an information filed by him on I 
behalf of the crown are criminal proceedings. I 
Platt. B., and Martin, B., contra. Att.-Ocn. v. I 
HacUof, 10 Ex. 84 ; 2 C. L. R. 1116 ; 23 L. J., Ex. i 
240 ; 18 Jnr. 555 ; 2 W. R. 566. 

On the trial of an information for penalties 
incurred under 6 & 6 Vict. c. 35, and 10 17 

Vict. c. 34, against an annuitant for refusing to 
allow the tenants of the premises, on w^hicli the 
annuity was charged, the property-tax, to be 
deducted out of the rents, he cannot be called as 
a witness. Reg. v. She'd, 1 F. & F. 204. 

Impressed Stamp.] — Under 13 & 14 Vict. c. 97, 
s. 14, the commissioners, by impressing the ! 
stamp therein provided, adjudicate that the proper ' 
stamp duty has been paid. ^lorgaii v. Pihe, 14 
C B. 473 ; 2 0. L. R. 090 ; 23 L. J., C. P. 64 ; 2 
W. R. 193. 

Conviction for Offences against Police Regula- 
tion — Sufficiency of.] — By 4 & 5 Will. 4, c. 85, 
s. 2, every person applying for a licence to sell 
beer or cider by retail, to be drunk on the pre- 
mises, must annually deposit with the excise a 
certificate of good character, signed by six housc- 
holdei’S, By s. 8, a penalty is imposed upon 
summary conviction on any person who shall in 
such certificate certify any matter as true, know- 
ing the same to be false. Other sections impose 
a duty on excise licences for selling beer, &c., 
and relate to the revenue of the excise. By 
11 & 12 Vict. c. 43, s. 17, summary convictions 
may he drawn upon a short form given in the 
schedule. But, by s. 35, nothing in the act shall 
extend to any proceedings under or by virtue of 
any of the statutes relating to her majesty’s 
revenue of excise. Upon a rule to quash a con- 
viction, under 4 & 5 Will. 4, c. 85, s. 8, for an 
ofience against s. 2, which was drawn up in the 
form given in the schedule, as authorised by 
11 «fc 12 Vict. c. 43, s. 17 : — Held, that the con- 
viction, wffiich was for an offence against a 
police regulation, in s. 2, was sufficient, although 
there were in the statute other sections relating 
to the revenue of excise. Reg. v. Bahewell, 7 
El. & BL 848 ; 26 L. J., M. C, 150 ; 3 Jur, (j^.s.) 
1003 ; 5 W, R. 655. 

Distress — ^Legality of.] — One warrant of dis- 
tress for the amount of several duties^mposed by 
different acts of parliament, each giving a power 
of distress, is legal. Patchett v. Bancroft^ 7 
Term Rep. 367 ; 4 R. B. 465, 

The judgment of the commissioners of land 
tax on appeal is conclusive in trespass, brought 
:agairLst the officer for levying under a warrant of 
•distress. Ih. 

A collector of taxes cannot, under a warrant of 
the commissioners, break open the outer door of 
a house, for the purpose of taking a distress for 
land tax, under 88 Geo. 3, c. 5, s. 17, without 
the presence of ^ constable. Foss v. Racine, 4 
M. & W. 419 ; 7 JD. P. C. 53 ; 1 H. & H. 403 ; 8 
Car. & P. 699 ; 8 L. J., Ex. 38. 

The necessity of such presence is not confined 
to the breaking open of a box or chest within the 
bouse. Ih. 

A vicar, who was also farmer of the rectorial 


sum for the ivctorial and vicarial tithes ; he 
paid the assessment on the vicarial tithe^, but 
refused to pay on the rectorial tithes, the laiitl tax 
on them having been reileemed ; the collector 
therefore distrained under the general warrant 
of distress given by 3S Geo. 3, c. 5, s. 17. The 
vicar did not appeal under that statute, but 
brought trespass : — Held, that the action lay. and 
that lie was not bound to appeal. Charleton v. 
Alwaif, 3 P. D. 618 ; 11 A. ^ E. 993 : 9 L. J., 
Q. B. 237. 

The distress being made for an assessment 
alleged to be due on a past half-year : — Held, 
that the collector could not justify under a dis- 
tress for the current half-year, no demand having 
been made for the sum due for the latter period. 
11 ). 

Under 38 Geo. 3, c. 5, ss. 2, 12, land tax for 
>the quarter ending 25th May is due, and may bo 
demanded, and upon default in pa}Tneut "dis- 
trained for, at any period during that quarter. 
Under 38 Geo. 3, c. 5, ss. 9, 17, and 43 Geo, if; c. 
99, s. 33, where payment of land or assessed taxes 
IS demanded upon the premises, in the absence of 
tl^ o^mer, mere non-payment, without notice of 
the demand, is not a neglect or refusal to pay, to 
justify an immediate distress; a reasonable 
interval must be allowed between the demand 
and the seizure. B'lhhs v. Stead, 2 M, Rv. 457 ; 

8 B. & C. 528 ; 6 L, J. (o.S.) K. B. 878. 

A rate of one-tenth of a penny in the pound on 
the rateable property in a parish was sufficient 
to raise the quota which the parish was liable to 
contribute to the land tax ; hut in order to avoid 
the difficulty and inconvenience of collecting 
such small sums as would under that rate have 
to be collected, amounting in many cases to no 
more or even less than a penny, the assessors 
assessed the parish at the rate of one penny in the 
pound, thereby realising an amount which, after 
deducting the quota payable by the parish to 
the tax, left a large surplus ; but it was the 
intention of the commissioners that such surplus 
should be collected yearly for four years, and be 
applied at the end of each year, under 24 & 25 
Vict. c. 91, so as in four years’ time wholly to 
extinguish the land tax chargeable on the parish. 
Due notice of a meeting of commissioners to 
hear appeals from persons aggrieved was given, 
but no ratepayer appealed. Upon the plaintiff 
refusing to pay the penny rate assessed on a 
leasehold house belonging to and occupied by 
him, the collector, acting under a warrant of 
distress signed by the defendant and another 
commissioner, seized a piece of furniture of the 
plaintiff’s on the premises ; whereupon the 
plaintiff brought an action in the county court 
against the defendant for an illegal distress, in 
which judgment was^ given, with damages, in 
the plaintiff’s favour; and on appeal by the 
defendant, it was held that, the distress warrant 
and proceedings thereunder being perfectly 
regular, the case came within and was con- 
cluded by Patchett v. Bancroft (7 Term Hep. 367 ; 
4 R. R. 465), and that the phxintiff could not go 
behind the warrant which justified the persons 
executing it ; and that, the quota being estab- 
lished, the rate assessed, not being appealed 
against, must be considered as the rate payable 
under the judgment of the commissioners, and the 
plaintiff, if objecting to the amount, should 
have appealed to them under the provisions of 
38 Geo. 3, c. 5, by which their decision was 
made final and conclusive. SmjpMn v. Rohm.. 
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S()?h 45^L. T. 221. But see Charldoti^. 
supra. 

A collector of the house and window tax 
under 43 Geo. 3, c. 131, might distrain, for arrears 
of those taxes, the goods of a third person found 
on the premises charged, though the goods were 
only borrowed, and the person in arrear had 
other goods of his own on the premises, sufBcient 
to satisfy the arrears. Jusan v. JDlxon^ 1 M. h B. 
601. 

Capias — Before Information.] — A defendant 
arrested by a capias under 3 Sz 4 AViU. 4, c. 53, 
s. 95, for an ofience against the Customs Act, is 
not entitled to be discharged out of custody on 
the ground that no information was filed before 
issuing the capias. Att,-Geii. y. BeiUy^ 12 
M. & W. 217 ; 1 D. & L. 399 ; 13 L. J., Ex. 82. 

Appeal — Notice of.] — An information under* 
7 8 Geo. 4, c. 53, contained four counts. The 

justices convicted on the fourth and acquitted on 
the^thers. The defendant gave notice of appeal 
from the judgment to the sessions ; but the officer 
on the part of the crown gave no notice of 
appeal against the judgment of acquittal on tfee 
first three counts : — Held, that the defendant’s 
notice of appeal was limited to the judgment of 
the convicting justices on the fourth count ; and 
that if, on the hearing, the court of appeal was 
of opinion that the count was not sustained by 
the evidence adduced, but that the second count 
was, the judgment must be altogether for the 
defendant. Reg. v. Ganilfell^ 16 M. & W. 3S4 \ 
2 New Sess. Gas. 687 ; 16 L. J., M. 0. 149. 

Where an officer of excise, by whom an infor- 
mation of penalties is exhibited, is absent at the 
time of the hearing, and there is an appeal 
against the judgment, on the part of the crown, 
to the sessions, under 7 & 8 Geo. 4, c. 63, s. 82, 
the notices of appeal required by s, 83 may, by 
virtue of 4 & 5 Will. 4, c. 51, ss. 22 and 23, be 
given and signed by an officer of excise who is 
present, conducting the proceedings. Reg. v. 
Woodrow^ 15 II. & W. 404 ; 2 New Sess. Cas. 
346 ; 16 L. J., G. 122. 

When an adjudication by justices on an in- 
formation under the Excifte Act (7 <fc 8 Geo. 1, 
c, 53) IS Appealed against, notice of appeal must 
be served on the justices : — Held, that service in 
court upon the clerk to the justices, in their 
presence, was good service. Reg. v. Ewcen^ 39 
L. J., M. 0. 70 ; L. E. 5 Ex. 7.5 ; 21 L. T. 829.- 

Notice of hearing of the appeal is also by 
4 Vict. c. 20, s. 30, required to be served on the 
respondent at Ins place of abode : — Held, that 
such notice must be served on the person laying 
the information, and that service at the office of 
excise was insufficient, although by 7 & 8 Geo. 4, 
c. 53, B. 61, no information can be exhibited 
under the act except by the order of the com- 
missioners of excise. Ih. 

Certiorari.] — It appeared, on affidavit, that 
the court of appeal, constituted by 7 & 8 
Geo. 4, c. 63, b. 82, suspended its judgment, and 
stated a special case for the opinion of the court 
of exchequer, under s. 84 : — Held, that no cer- 
tiorari was requisite to enable that court to give 
its direction on the special case. Reg. v. Gani- 
bell^ 16 M. & W. 364 ; 2 New Sess. Gas. 687 ; 16 
L. J., M. 0. 149. 

A licence for the sale of beer, granted by an 
officer of excise without the production of a 
certificate from the overseer, required by 3 & 4 
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Yict. c. 61, s. 2, is not a judicial act removable 
by certiorari. Reg. v. Salford Orersieers. 18 
Q. B. 687 ; 21 L. J,,M. C. 223 ; IG Jur. 907. 

Costs following the Event.] — In revenue cases, 
costs follow the event, unless otherwise ordered. 
Aft.- Gen. v. Blueltev de Walilstatt (Cuuntesh)., 
3 H. & 0. 390. 

Quarter Sessions— Against the Crown.] 

— An officer of excise having, on behalf of tlie 
queen, sued before two justices for a penalty 
imposed by one of the excise acts, and the infor- 
mation being dismissed, appealed on behalf of 
the queen to the quarter sessions, wffiere the 
sessions made an order by wffiich his appeal was 
dismissed with costs. The court quashed the 
order of quarter sessions, on the ground that they 
had no jurisdiction to award costs against the 
crown in such cases. The provisions of the 18 & 
19 Yict. c. 90, ss. 1, 2, do not apply to such a 
case. Reg. v. Beadle^ 7 El. & Bl, 492 ; 26 L. J., 
M. Onil ; 3 Jur. (KS.) 863. 

On Appeal.] — When the decision of the 

commissioners of inland revenue is appealed 
against, and the court decides in favour of the 
appellant, he is entitled to costs against the 
crown. MicMetlmalte^ In re. 11 Ex. 452 ; 25 
L. J., Ex. 19. 

The 20 & 21 Yict. c. 43, which gives an appeal 
against an order of justices, binds the crown. 
Moore v. Smith, 1 El. k El. 697 ; 28 L. J., M. G. 
126 ; 5 Jur. (N.S.) 892 ; 7 W. E. 206. 

Charge of Several Penalties — Proof of 

One,] — Where one count of an information 
charges several 'penalties, the crown having 
established a right to one penalty alone, is 
entitled to the costs of x^rovmg that penalty 
only where the statute gives costs to the crown. 
Att.-Gen. v. Shillibeer, 4 Ex. 606 ; 19 L. J., Ex. 
116. 

J. M. 


REVERSION AND REVER- 
SIONER. 

-SkeESTATE— CO VENAlTT—Ii'EATTD— LAND- 
LORD AND TENANT— IiIEEGEK—NDI- 
S.\NCB— VESTED, CONTINGENT M.ND 
PUTDEE INTEKESTS. 


REVIEW. 

Bill of.] — See Peactiob (Eeviw). 


REVISING- BARRISTER. 

See ELECTION LAW. 


REVIVOR. 

See PEAOTIOB (PAETIES). 
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REVOCATION- 

Of Submission to Arbitration.] — See Arbitra- 
tion, 

Of Power of Attorney.] — Principal and 
Agent. 

Of Testamentary Appointment.] — See Powers. 

Powers of Revocation and New Appointment.] 

— See Powers. 

Of Voluntary Settlement,] — See Settlement. 
Of wm.^See Will. 


REWARD. 

See ADVERTISEMENT. 


RIOT. 

What is.]— Nec Criminal Law. 
Compensation for.] — See Hundred. 


RIVER. 

See WATER. 


ROAD. 

See WAY. 


^ ROBBERY. 

See CRIMINAL LAW. 


ROMAN CATHOLICS. 

See RELIGION— CHARITY. 


SAILOR AND SEAMAN. 

See SHIPPING. 


SAINT LUCIA. 

See COLONY. 


SALE. 

By Auction.] — See Auction and Auc- 
tioneer. 

Bill of.]—See Rills op Sale. 

By the Court.] — See Bankruptcy — Execu- 
tor AND ADMINIrsTRATOE — MORTGAGE — 
Vendor and Purchaser. 

Of Commission.] — See Army and Navy. 

Of Pood.] — See Local Government — 
Metropolis— Weights and Measures. 

Of Goods,] — See. infra. 

Of Land.]— Vendor and Purchaser. 

^ By Mortgagee.] — Sec Mortgage. 

Of Offices and Pensions and Pay .] — See 
Public Officer. 

Of Settled Estates.] — See Settled Land. 

^f Ships.] — See Shipping. 

Under Power.] — See Powers. 


SALE OE GOODS. 

[By J. RITCHIE.] 

A. The Contract. 

1. Comtr notion. 

a. Generally, .S84, 
h. Particular Terms, 384. 

c. Divisible or Entire, 390. 

d. Evidence as to Meaning, .392. 

2. The Oomideration. 

a. What is Sufficient. — See CONTRAcr. 
1. Price, 39G. 

c. Payment, 398. 

d. Sale on Credit, 400. 

B. Statute op Prauds. 

1. within the Statute, 

a. Subject Matter, 404. 

1). Executoiy Contracts, 406. 

# 2, Sufficiency of Kote or Memorandum^ 
a. General Requisites, 407. 
h. Statement of Price, 407. 

c. Names of Buyer and Seller, 408* 

d. Signature, 409. 

e. Subsequent Ratification, 416. 

/. Connected Documents, 417. 

3. Part Payment^ 423. 

4. AGcejotance and Peoeipt. 

a. Generally, 424. 

h. Acts of Ownership by Purchaser, 
432. 

c. Part Delivery. 

i. What is, 439. 

« ii. Recovery of Price for, 441* 

d. Refusal of Goods, 442. 

I C. When Property Passes. 

1. Generally^ 443. 

2. Appropriation of Specific 45^* 

5. Belinery to Carriers^ 459. 

4. Belirery on Board Ship^ 460. 
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h,^Delh'ery Orders, 
a. Nature of, -±65. 
h. To Wharfingers, 467. 

6 . Dock Warrants, 469. 

7. Asoeriaining Quantity or Quality, 470, 

D. Waeeantibs and Sale by Sample. 

1 , WaT7'a7itiL’s, 

a. Implied. 

i. Generally, 474. 
li. Fitness for Purpose, 478. 
ill. On Sale of Cargo, 487. 
iv. Sale of Ship, 490. 

V. Sale of Provisions, 492. 

vi. Sale of Patented Articles, 494. 

Yii. Sale of Pictures, 496. 
vhi. Sale of Seeds, 497, 
ix. Sale of Other Articles, 498. 
h. Express. , 

i. On Sale of Horse, 498. 

ii. In Other Cases, 600. 

c. Authority to Warrant, 502. 

2, Sale hy Samj/le, 605. 

3, Dejecihm and Breach. 

a. Duration of Warranty, 612. ^ 

5, What Amounts to Breach, 513, 

c. Eights on Breach, 515. 

d. Pleadings in Action. 

i. Parties, 520. 

ii. Claims, 520. 
hi. Defences, 523. 

e. Evidence, 523. 

/. Damages, 525. 

E. Peefoemanoe of Conteact. 

1 . Time of Delivery, 529. 

2 . Qumitity and Quality of Goods, 539. 

3. Other Points as to Delivery, 550. 

F. Dischaege and Beeach of Contract. 

1. Ini2)ossihility of Performance, 56.3. 

2. loisolvcncy, 555. 

3. Fraud. 557. 

4. Refusal to Perform, 559. 

6 . Agreement to Rescind, 564. 

6 . Breach. 

a. Action for. 

i. Generally, 565. 

ii. For Goods Bargained and Sold, 

569. 

iii. For Goods Sold and Delivercrd, 

571. 

iv. Pleadings and Evidence, 574. 
h. Measure of Damages. 

i. For Non-Delivery, 578. 
li. For Non-Acceptance, 686. 

iii. In Other Cases, 590. 

< jr . Bights of Unpaid Yendoe. 

1 . Dien, 592. 

2 - Stoppage in Tra,nsitu, 
a. Nature of Right, 598. 

5. Wio Entitled to Stop, 600. 

0, Effect of Part Payment or Ac- 
ceptances, 603. ^ 

d. Notice or Claim to Stop, 604. 

e. Determination of Transitus, 

i. Generally, 606. 

ii. Delivery to Carrier, 610. 

xiii. Delivery to Wharfingers, 616. 

iv. Delivery to Purchaser’s Packer, 

619. 

V. Part Delivery, 619. 
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vi. Efiect of Delivery Orders, 620. 
vh. Taking Possession as Owner, 622. 
f. Rights of Third Parties, 625. 

A. THE CONTEACT. 

1. CONSTRIJCTION. 
a. Generally. 

For Court or Jury.] — The construction of the 
contract, unless there is something peculiar to 
the words, by reason of the custom of the trade to 
which the contract relates, is for the court. 
Boioes V. SJunid, 46 L. J , Q. B. 561 ; 2 App. Cas, 
465 ; 36 L. T. 857 ; 25 WC E. 730— H. L. (E.) 

In modern times the judge leaves the con- 
struction to be put upon mercantile instruments 
to the consideration of the jury, semble. 
FruMuig v. Sehvoeder, 4 L. J., 0. P. 169. 

As to Meaning Acquired by Mercantile ITsage.] 
— If a mercantile document is insensible when 
read according to the ordinary sense of the words 
used therein, it is a question for the ]ury whether 
the language thereof has not acquired a definite 
meaning by mercantile usage. Ashworth v. 
Bedford, 43 L. J., 0. P. 57 ; L. R. 9 C. P. 20. 

A plaintifi sold to the defendants goods ; the 
invoice was dated the 1st of May, and at the 
foot of it were written the words : “ Terms — Net 
cash, to be paid within six to eight weeks from 
date hereof.” The goods not having been paid 
for, the plaintilf issued a writ to recover the 
price on the ISth of June, scarcely seven weeks 
from the 1st of May. At the trial the judge left 
to the jury the question whether the credit had 
expired on the 18th of June according to mer- 
cantile usage ; the jury having found that the 
action was not brought too soon : — Held, that 
the direction to the ]ury was proper, aiui that 
the plaintilf was entitled* to the verdict. Jh. 

The bought and sold notes for the purchase of 
palm oil difCcred m these respects . the former 
was for ‘‘ 100 tons of oil at 31Z. 10s. per ton, to 
be taken from the quay at lanchng weiglits, with 
customary allowances, to be delivered B'om the 

• Speedy ’ or ‘ Charlotte,’ expected to arrive 
about November or December next ; and should 
the said vessels be lost, this contract to be void.” 
The latter omitted the mention of the weights 
and allowances, and was ex ‘ Speedy ’ and 

* Charlotte ’ to arrive.” Evidence of mercantile 

usage was received to construe the notes, and 
according to that evidence there was no material 
variance : — Held, that the evidence was properly 
received, and the contract was valid. Bold v. 
Rayner, 1 M. & W. 343 , 1 T. & G. 820 ; 5 L, J., 
Ex.‘ 172. ^ 

See further, EVIDENCE (Parol Evidence 
TO Explain Documents). 

b. Partictilar Terms. 

Words of Estimate and Expectation — “ About 
160 Tons.’^J — The plaintiffs having been informed 
by S., a commission agent, that the defendants 
had a quantity of old iron in their yard for sale, 
“about 150 tons,” wrote to the defendants, “We 
are buyers of good wrought scrap iron free of 
light and burnt iron, for our -American house, 
and understand from 8. that you have for sale 
about 150 tons. We can offer you 8O5. per ton.” 
There were three intermediate letters relating to 
the place of delivery and expense of carting, 
and then the defendants wrote, “We accept your 
offers for old iron, viz., 80.?. per ton ; we deliver- 
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ang alongside vessel in one of the London docks. 
Please let us know when you can send a man 
Ihere to see it weighed, and alsu inform us where 
to send it.” Before S. saw the'pluintift's he had 
fseen in the yard of the defendants, who were 
n^uilders, a heap of iron, and said, “ You seem to 
fhave about 150 tons there.” The reply was, “ Yes, 
<or more.” The defendants only delivered 44 
ztons, that being the quantity of the heap in the 
jard. The plaintiffs recovered 50/. damages in an 
action for short delivery : — Held, that the words 

about 150 tons ” were merely words of estimate 
4ind expectation, and there was no warranty as 
to quantity, and, therefore, the defendants were 
aiot bound to deliver 150 tons ; that the subject- 
matter of the contract was not 150 tons of iron, 
ibut the iron which S. had seen in the defen- 
dants’ yard. Me Lay v. Ferry, 44 L. T. 152, 

“Say.”] — An agreement was made, by 

which the plaintiff agreed to buy, and the de- 
fendant to sell, all the naphtha he might make 
during t\vo years, say from 1,000 to 1,200 gallons 
fjer mouth. A tleclaration on this ngi'eement 
•coutaiiieti no averment of any construction given 
hy mercantile usage to the word “say ” : — Held, 
ihat it was no breach not to have made any 
siaphtha, there being no allegation that the 
aieglect or refusal to do so was in fraud of the 
agreement. Groillim v. Bantel. 2 C., M. & K. 
vSi ; 1 Gale, 143 ; 5 Tyr. 544 ; 4 L. J,, Ex. 174. 

An agreement, dated the 12th December, be- 
tween the plaintiff and the defendant, who 
•carried on the business of a puller of wool, 
jstipuhited that the defendant should sell to the 
plaintiff what he might pull up to the 5th 
January, “ say not less than 100 sacks of wool ” : 
— Held, that in the absence of an averment that 
the word “ say ” had any particular meaning, 
the agreement importeil that the defendant 
should pull and supply to the plaintiff 100 sacks, 
as a mmimum, during the specified period, and 
that the plaintiff should take any further quan- 
tity which should be pulled by the defendant 
<luring the period. Leemlng v. Snaltli, 16 Q. B, 
.275 ; 20 L. J., Q. B. 164 ; 15 Jur. 988. 

M., on behalf of the firm of M. & Co., mer- 
•chants in Quebec, of which he was a member, 
•entered into the following contract with B. M. : 
“ B. M. sells and Messrs. M. k, Co. buy, all of the 
.spars manufactured by K. M., say about 600 
red pine spars, averaging by cutter’s measure- 
ment jp Quebec 16 inches, at the sum of, &:c., 
■delivered free of charge in Quebec. The above 
spars will be out of the lot manufactured by B., 
the lengths of which, according to his specifica- 
tion, I am satisfied with.” The lot maiaifactured 
•by B. was found to consist of 603 spars, of which 
496 averaged 16 inches : — ^Held, that M, & Co. 
were bound to accept the 496 spars at the rate 
-agreed on, the words “say about 600 ^ed pine 
ispars,” being words of estimate only and not 
•amounting to a wari’anty. M Comiel v. Mmyliy, 
L. B. 5 P. 0. 203 J 28 L. T, 713 j 21 W. B. 609. 

A charterparty provided that the ship should 
.proceed to the port of lading, and there load 
a full and complete cargo of iron ore, “ say 
•about 1,100 tons.” The charterer provided a 
•cargo of 1,080 tons, the actual c<apacity of the 
fship being 1,210 tons : — ^Held, that the words 
“ say about 1,100 tons ” were not words of 
■expectation but words of contract, and that the 
<jharterer’s undertaking was not to load the ship 
jxp to her actual capacity ; but that three per 
cent, was a fair amount of excess over 1,100 tons 


to allow in estimating what was a duH and 
complete cargo of about 1,100 tons, and conse- 
quently that the cargo actually provided fell 
short of the charterer’s obligation by 53 tons. 
Morris V. Lerison, 45 L. J., C. P. 409 ; 1 C. P. D, 
155 ; 34 L. T. 676 ; 24 K. 517. 

Cargo.] — The plaintiff sold to the defendant 
“ a cargo of from 2,500 to 3,000 barrels (.seller’s 
option) American petroleum.” The plaintiff 
chartered a vessel, on which were placed 3,000 
barrels of petroleum, and a bill of lading was 
signed making them deliverable to the plaintiff ; 
but as this quantity did not constitute a full 
cargo, 300 additional barrels were placed on 
board, winch were marked with a different mark, 
and for w^hich a separate bill of lading was 
signed. The plaintiff gave notice to the defen- 
dant of the shipment of the 3,(JOO barrels, and as 
feady to order the vessel from its port of call to 
any port of delivery within the contract, and 
there to deliver to the defendant the 3,000 barrgls, 
and to take the 300 himself, or to deliver to the 
defendant at any such port 2,750 barrels as the 
mean between 2,500 and 3,00;). but the defendant 
reftised to accept either the 3,000 barreds or any 
other quantity. The plaintiff having brought an 
action for non-acceptance : — Held, that, on the 
true construction of the contract, “ cargo ” meant 
the entire load of the vessel which carried it ; 
that the defendant was therefoi*e not bound to 
accept part of a cargo, and that the action was 
not maintainable. Borrotonuni v. Drayton, 46 
L. J., Ex. 273 ; 2 Ex. D. 15 ; 35 L. T. 727 ; 24 
W. B. 194— G, A. 

“As soon as Possible.”] — The plaintiff con- 
tracted to furni-sh iron hoops to the defendant, 
“ as soon as possible ” : — Held, that “ as soon as 
possible ” meant “ as soon as the plaintiff pos- 
sibly could,” and that his contract was so far 
performed if he furnished the hoops without 
unreasonable delay, regard being had to his 
ability to make them, and the orders he had 
already in hand, Attwood v. Dmery, 1 C. B. 
(N.s.) 110 ; 26 L. J., C, P. 73 ; 6 W. B. 19. 

“ Market Value,”] — The plaintiff agreed with 
the defendant to make for him a covering for a 
tent of very large dimensions, the canvas used 
to be equal to pattern, and of the market value 
of per yard, and the making to be charged 
at od. per yard ; and it was agreed that, if the 
market value of the canvas should be less than 
11/f. per yard, the amount (the difference) 
should be deducted : — Held, that “ market 
value” meant the price in the market to an 
ordinary consumer, irrespectively of the par- 
ticular contract, Orohard v. Simpson, 2 C, B. 
(N.s.) 299, 

DiBcount less Duty.]— Where goods were sold 
under a written contract at so much per load, 
“ to be taken by the dock account and paid for 
in cash, allowing 2^ per cent, discount within 
fourteen days from the date ; the goods to be 
take% on board and the duty deducted ” ; and 
the duty was payable by the buyer : — Held, that 
the discount w^as to be calculated on the sum to 
be received by the seller only, exclusive of the 
duty. Smith v. Blandy, B. & M, 260. 

“Good” or “Pine” Barley.] — The defendants 
wrote to the plaintiffs, offering them a certain 
quantity of “ good ” barley, upon certain terms ; 
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to wtjich tlie plaintiffs answered, after quoting 
the defendant’s letter, as follows : — “ Of which 
offer we accept, expecting you will give us fine 
barley and full weight.” The defendants in 
reply stated that their letter contained no such 
expression as fine barley, and declined to ship 
the same. Evidence was given at the trial, that 
the terms “ good ” and “ fine ” were terms well 
known in the trade ; and the jury found that 
there was a distinction in the tiade between 
“ good ” and “ fine ” barley : — Held, that although 
it was a question for the jury what was the 
meaning of those terms m a mercantile sense, 
yet that they having found what that meaning 
was, it was for the court to determine the mean- 
ing of the contract ; and the court held, that 
there was not a sufficient acceptance. Hutclim- 
son V. Iiowlicn\ 5 M. & W. 5d 5 ; 9 L. J., Ex. 24. 

“Seed Barley.”] — The plaintiffi having heavrl 
that the defendant had .some barley to sell 
went to his counting-house, when his agent 
produced a sample which he said was “ seed 
barley,” offered to the defendant at 89.s\, and 
said that if the plaintiff would take it at 40.?. he 
might have it; the plaintiff approved of it 'and 
agreed to buy it. The plaintiff afterwards sold 
it under a warranty in writing as ‘‘ Chevalier 
seed barley.” It turned out that it was “ barley 
bigg,” a species of barley unfit for malting pur- 
poses ; and the person to whom the plaintiff had 
sold it recovered damages against him for the 
breach of warranty : — Held, that the contract 
was satisfied by the delivery of barley fit for 
sowing; and that if the term “seed barley” 
meant barley fit for malting pui’poses, that 
ought to be shown by clear and irresistible 
evidence. Cartel^ v. Crioli^ 4 H. & N. 412 ; 28 
L. J., Ex. 238 ; 7 W. R. 507. 

On Arrival.] — A., by a bought and sold note, 
agreed to sell to B. “ 100 tons of nitrate of soda, 
at 18a*. per cwt , to arrive ex Daniel Grant, to be 
taken from the quay at landing weights,” &c. ; 
and below the signature of the brokers there 
was the following memorandum : “ Should the 
vessel be lost, this contract to be void ” : — Held, 
that the contract did not amount to a warranty, 
on the part of the seller, that the nitrate of soda 
should arrive, if the vessel arrived, but to a con- 
tract for the sale of goods at a future period, 
subject to the double condition of the arrival of 
the vessel with the specified cargo on board. 
Joluuon V. Macdonald, 9 M. & W. 600 : 12 L, J., 
Ex 99 ; 6 Jur. 2G4. 

There is no difference, in such cases, between 
the legal effect of the w^ords “ on the arrival” 
and “to arrive.” 11). 

A contract in Londop for the sale of tallow 
then at sea, in which it was agreed that if it did 
not arrive at a certain time, the bargain was to 
be void, means arrival in London and not else- 
wdiere. Idle v. Thornton, 3 Camp. 274; 13 
R. R. 799, 

If there is a contract for the sale of goods by 
a particular ship on arrival, this means on the 
arrival of the goods which the ship is eafpected 
to bring, and if the ship arrives empty, without 
any default on the part of the vendor, he is not 
liable to the purchaser for the non-delivery of 
the goods. J^oyd v. Siffkiii, 2 Camp. 326 ; 11 
R. E. 721. 

Nature of Condition.] — ^^Vhere there is 

an agreement to deliver goods on g condition 


which, without any default on the part of the 
vendor, never happens, he will not be liable for 
a non-delivery ; but where the agreement is 
absolute, or conditional on an event which 
happens, the vendor will be liable for a breach, 
though without default on his part ; for it is his 
own heedlessness if he runs the risk of under- 
taking to perform an impossibility, when he 
might have provided against it by his contract. 
Hale V. Raioson, 4 0. B. (n.s) 85; 27 L. J., 
G. P. 189 : 4 Jur. (n.s.) 363 ; 6 W. R. 339. 

Contract for the sale of fifty cases of Bast India 
tallow, at the price of 48,?. Qd. per cwt., to be paid 
fourteen days after finishing the landing there- 
of, “to be delivered by the seller to the pur- 
chaser on safe arrival of ‘The Countess of 
Elgin,’” at the time of the contract on her 
passage from Calcutta to London, the quality 
to be equal to sample : — Held, that no property 
m the taUow passed to the purchaser by the 
sale. Ih. 

Held, also, that the contract was an absolute 
contract to sell and deliver the tallow, provided 
the vessel arrived, and was not subject to the 
condition of the tallow arriving in the vessel. 
IK 

In a contract to sell 500 bales of cotton, to 
arrive in Liverpool, per ship or ships, from 
Calcutta, there was the following stipulation: 
“ The cotton to be taken from the quay” : — 
Held, that this stipulation was an independent 
stipulation for the seller’s benefit, and not a 
condition precedent which the purchaser had 
a right to insist on being performed. Heill v. 
Whitworth, 1 H. & R. 832 ; 35 L. J., C. P. 304 ^ 

L. R. 1 C. P. 684 ; 12 Jur. (N.S.) 761 ; 14 L. T. 
670 ; 14 W. R. 844— Ex. Ch. 

In an action by a vendee, for non-delivery of 
goods: — Held, that in an agreement “for the 
delivery of goods on arrival, to be delivered with 
all convenient speed, but not to exceed a given 
day,” the arrival in time for delivery on that 
day is a condition precedent ; and if they do 
not so arrive (without default of ' the vendor) 
the agreement is null. Alemyn v. Pryor, R, k. 

M. 406 ; 27 R. R. 763. 

For Delivery.] — Where a quantity of barley 
was sold upon a contract to “ deliver alongside a 
sloop or warehouse at G. or X., at the buyer’s 
option, in all April, or sooner,” and the barley 
was brought into dock at G. on the 29th of 
April ; — Held, that the contract was broken, in- 
asmuch as it would have taken four days to 
unload the vessel and deliver the cargo into the 
buyer’s possession. Cow v. Todd, 7 D. &: R. 131 ; 
4 L. J. (O.s.) K, B. 34. 

Action on a contract for the sale of 50 tons of 
bicarbonate of soda at ‘‘ HZ. per ton, in 1 cwt. 
kegs ; or, if taken in 10 cwt. casks, the price to 
be 10.?. less per ton, free on board, to be delivered 
in equal monthly quantities during April, May, 
and June, 1865.” Averment, that the defendant 
duly delivered divei*® portions of the goods ac- 
cording to the agreement, and that the plaintiff 
was not required by the defendant to accept the 
delivery of the residue. Breach, non-dclivery of 
the residue. Plea, that the defendant was ready 
and willing to deliver the residue according to 
the agreement, whereof the plaintiff had notice, 
and that the plaintiff was not ready and willing 
to accept, and would not accept, and did not 
require, the delivery of the same : — Held, that 
before the defendant was bound to deliver the 
goods, the plaintiff was bound to name the ship 
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or the place where he desired the goods to be 
delivered, and that a tender of the goods by the 
defendant was not a condition precedent to tluir 
delivery, or to the ship or place being named by 
the plaintiff. SiLthaiand v. 14 L. T 

bOG. 

Ice to be taken “from the Beck.”] — A cargo 
of ice was consigned to the plaintiff, and behire 
tlie ship came into harbour the defendants pur- 
chased the cargo, with a condition that the ice 
was to be taken from the ship's deck by them : — 
Held, that the contract “ from the deck ” meant 
that the vendor should pay all that was neces- 
sary in order to enable the purchaser to remove 
the cargo from the deck, and that harbour dues 
charged to be paid before goods could be re- 
moved were payable by the vendor. Playford 
V. :Mercer^ 22 L. T, 41. 

Purchaser “ to take upon himself all Risks aud 
Bangers of Sea.”] — By an agreement m which 
C. was described as vendor, and P. as purcliaser, 
C. agreed to ship a cargo of ice, and on being 
shipped, to forward to P. bills of lading, on re- 
ceipt of which he was to “ take upon himself all 
risks and dangers of the sea,” &c., he agreeing 
also to buy and receive the ice on its arrival, 
taking the ice from alongside the ship, and pay- 
ing for it in cash on delivery at the rate of 20 , 9 . 
per ton, weighed on board during delivery : — 
Held, that the effect of the clause as to risks and 
dangers of the sea was not merely to save C. 
from liability for non-delivery, but to bind P. to 
insure the cargo on receiving the bill of lading ; 
and that the ship and cargo having been lost on 
the voyage through penis of the sea, P. was 
liable to pay C. the price or the value of the 
cargo. Castle v. Playford^ 41 L. J., E:s. 44 ; 
L. Pt. 7 Ex. 98 ; 26 L. ^T. 315 ; 20 W. R. 440— 
Ex. Ch. 

Por Shipment,] — A contract for the sale of 
flax exported from Petersburg, contained a 
stipulation that the flax should be dispatched 
from Petersburg, not later than 31st of July, 
0. S., either for Hull or London ” : — Held, to be 
enough that before the day specified the flax had 
been sent down from Petersburg in lighters, 
and put on board the ship at Cronstadt, although 
she was not despatched on her homeward voyage 
till after the day. Busk v. Sjjeaee.^ 4 Camp. 
329. 

A stipulation in such a contract, that “ as soon 
as the seller knows the name of the vessel in 
which the flax will be shipped, he is to mention 
it to the buyer,” forms a condition 4 )recedent. 
Tb. S. P., G-mves v. Legg^ 9 Ex. 709 ; 2 C. L. R. 
1266 ; 23 L. J., Ex. 228. 

Bill of lading — Belivery of, to Purchaser.] — 

A., by letter, requested B, to purchase for him 
150 bales of cotton. The letter contained the 
following terms: “Upon executing the above, 
and forwarding a bill of lading, I will accept your 
draft at sixty days’ sight after the receipt of the 
biU of lading ” : — Held, that B. was bound to 
deliver the bill of lading as soon after its arrival 
as he conveniently could, without reference to 
the arrival or unloading of the cargo. Barber 
V. Taylor, 6 M. & W. 527 ; 9 L. J., Ex. 21. 

Time of Shipment,] — A. contracted to sell 

to B. a specific cargo of wheat, described in the 
bought and sold note as “ shipped per ' Diletta 


Mimbeda,’ as per hill of lading, dated..'^'?pteraber 
or October,” and which was all oil bard at the 
(late of the contract Held, that this did not 
necessarily entitle the buyer to rescind tlu cun- 
tract on its turning out that all the whe.at was 
not shipped before the bill of lading was given. 
Gdttonio V. Adams, 12 0, B. (xs) 560. 

As to Allowances. ]--In a contract for the 
sale of ten bales of cotton at so much a pound, 
’the following stipulation was contained: — 

Chums for damaged cotton allowed at the 
value of the sound cotton at the time of return, 
if claim and return made within ten days and 
three months," Of two out of the bales delivered 
respectively, two-thirds were sound and une- 
third was damaged : — Held, that the purchaser 
was not entitled to return and to be allowed for 
the whole bales, bat only the one-third that was 
Mamaged. 2[ellov v. Street., 15 L. T. 223. 

Bought and Sold Notes — ‘‘Put off.”] A 
broker, employed by the plaintiffs to sell 200 
casks of tallow, sold fifty to the defendant and 
the remainder to two other parties, to be delivered 
some months subsequently to the sale. In the 
bought note he described the transaction as a 
purchase of fifty casks for his principals, i.e, the 
buyers ; and in the sold note, as a sale of 200 
casks sold to his principals. In his book he 
stated the defendant as the purchaser of fifty 
casks, and the two otlier parties as purchasers of 
the remainder. There was no disclosure of the 
principals on either side. About the time ap- 
pointed for the delivery, the broker urged the 
defendant to buy 100 other casks of a third 
person, and on the latter objecting to do so, on 
the ground that the fifty casks already contracted 
for by him would soon be delivered, offered to 
“put off” those casks. The fifty casks were 
never actually delivered to the defendant. It 
was objected, that the plaintiffs ought to be 
nonsuited on two grounds : first, that inasmuch 
as there was a variance between the bought and 
sold notes, the broker's book not being evidence 
of the contract, there was no valid contract ,- 
and, secondly, that there was nothing to show 
any (ielivery of the fifty casks to the defendant. 
The judge being of that opinion, nonsuited the 
plaintiffs : — Helti, that the nonsuit was wrong 
on the second ground, it being a question for 
th(^ jury whether the words “put off” meant 
a sale of the goods to a thii’d person by the 
broker on account of the defendant, or a post- 
ponement of the delivery with or without the 
consent of the plaintiffs- Thorntorc v. Charles, 

9 M. & W. 802 ; 11 L. J., Ex. 302. 

c, Divisible or Entire. 

Sale of Certain Quantity.] — The plaintiffs 
contracted to sell to the defendants twenty-five 
tons (more or less) Penang pepper, October 
November shipment, name of vessel or vessels, 
marks and particulars to be declared within sixty 
days from date of bill of lading. Within the 
stipulated time the plaintiffs declared twenty- 
five tons by a vessel called the B., only twenty 
tons of which complied with the terms of the 
contract as to shipment, and made no farther 
declaration. The defendants declined to accept 
any portion of the pepper : — Held (by Cotton 
and Thesiger, L.JJ., Brett L.J., dissenting), that 
the contract was entire, and that the defendants 
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were bound to accept the twenty tons, bat 
were entitled to insist upon the delivery of 
twenty -five tons according to the contract. 
Rmter v. Sala^ 48 L. J., C. P. 492 ; 4 C. P. B. 
239 ; 40 L. T. 476 ; 27 W, B. 631-~C. A. 

Defendant promised, in consideration of the 
plaintiff supplying A. with goods to the amount 
of 35/ . to pay to plaintiff that amount in monthly 
instalments of 25^. ; in case of default in pay- 
ment of any one instalment, the whole balance 
of 35/. to become due : — Held, that the con- 
sideration was indivisible, and that the plaintiff, 
having supplied goods to the amount of 29/. 4-s\ 
only, was not entitled to recover anything. 
Jali'imrh v. Gandy^ 4 W. B. 22. ; 

Order of Several Articles.] — If a person 
orders several articles from a tradesman at the 
same time, though at distinct prices, he may 
consider the whole as forming one order. 

T. JPa7dter, 3 D. & E. 220 ,* 2 B. & C. 37 ,* 1 L. J. , 
(o.s.) K. B. 229 ; 26 B. B. 260. ; 

And he will not be obliged to accept or pay 
for any particular article, unless ail the rest are 
furnished according to the terms agreed on ; but ‘ 
if he accepts of any one article, he is precluded | 
from saying that the order was entire, and he | 
will be obliged to accept and pay for so many | 
as are individually furnished according to con- ! 
tract. Chiuninon v. Shorty 1 Gamp, 63 ; 10 B. B. I 
631. j 

Sale by Auction of Several Lots.] — "Where, 
different lots are sold at an auction for differeut 
sums, the contracts are separate both in law and 
fact ; and in an action for lef using to adliere to 
the conditions of sale, the plaintiff cannot con- 
solidate the two contracts. James v. S?iore, 1 
Btark. 426 ; 18 B. B. 798. 

Goods Belonging to Different Owners.] — 
Where a horse-dealer, employed to sell the horses 
■of different persons, sold two horses belonging to 
several owners at an entire price, and wan'anted 
both sound : — Held, that, as respected the war- 
ranty, the contract was several. Symoiids v. Carr, 
1 Camp. 3G1, 

At Different Places.] — A. and B. went (in 
one day) to several places distant a few miles 
from each other, w^here they agreed for the 
purchase and sale of different lots of timber, and 
at the last place a memorandum of the whole 
transaction was made and signed by A. Part of 
the timber was accepted by B., but he refused 
to take the rest : — Held, that the whole foimed 
one joint contract, B^yy v. lV/i 2 sh’ny, 14 0- B. 
195 ; 2 C. L. E. 617. 

Plans of Goods to be Delivered,] — The defen- 
dant agreed with the plaintiff to supply him 
with 160 tons’ weight of cast-iron girders of 
various sizes, to be shown in clra'wings to be pro- 
vided by tbe plaintiff’s architect, at so much per 
ton ; drawings for a few tons’ weight only were 
sent within a reasonable time from the making 
of the agreement : — Held, that the contract was 
not divisible, and that as drawings for the ’«?hole 
of the girders had not been sent within a reason- 
able time, the plaintiff could not recover for non- 
delivery of those for which drawings had been 
sent within a reasonable time, KiTigdom v. Cox, 
6 0. B. 522 ; 17 L. J., 0, P. 155 ; 12 Jur. 336. 

See also post, cols. 441, 442, and cases, sub. 
<10HTEAdT, ante, vol, iv. col. 253. 


d. Evidence as to Meaningr. 

Mercantile Usage — ^When Admitted.] — If a 
mercantile document is insensible when read 
according to the ordinary sense of the w^ords 
, used therein, it is a question for the jury whether 
the language thereof has acquired a definite 
meaning by mercantile usage. Aslmorth v. Bed- 
ford, 43 L. J., 0. P. 67 ; L. li. 9 C. P. 20. 

j Contract not Ambiguous.] — In an action for 
not accepting linseed bought under a contract, 
which stipulated that fourteen days were to be 
allowed for the delivery of the linseed, from the 
time of the ship being read,-y to discharge : — 
Held, that the contract not bkng ambiguous in 
its terms, tbe judge was right in rejecting evi- 
dence of its meaning. Sotilichos v. JCemy), 3 Ex. 
105; 18 L. J., Ex. 36. 

Contract Insufdcient.] — The defendant having 
orde”ed goods by letter, which did not mention 
any f ime for payment, the plaiiititf sent the goods 
and an invoice : — Held, that evidence to show 
that the order was given on the terms of six 
months’ credit 'ivas admissible, the letter not 
being a valid contract within the statute of 
frauds. Locliett v. JSlcMin, 2 Ex. 93 ; 19 L. J., 
Ex. 403. 

“Prime Bacon.”] — On a contract of sale of 
“ prime bacon,” it was held inadmissible to show 
that by a usage of tbe trade, bacon with an 
“‘average taint” answered the description. 
Yates V. JPym., 6 Taunt, 446 ; 16 B. B. 653. 

Allowance of Credit.] — The defendant’s tra- 
veller entered and signed in the plaintiff’s order- 
book a contract in the following terms : “ Of 
E. Y,, 39 pockets Sussex hops, Springett’s, 5 
pockets Kenward’s, 78s. ; Springett’s, to wait 
orders.” In an action by the purchaser for the 
non-delivery of the thirty-nine pockets : — Held, 
that parol evidence of the course of dealing 
between the parties was not admissible to show 
that the sale was at a credit of six months. 
Ford V. Yates, 2 Scott (IT.E.) 645 ; 2 Man. & Gr. 
549 ; 10 L. J., 0. P. 117. 

“Ware Potatoes.”] — In an action on a written 
contract for the delivery of “ ware potatoes,” it 
appearing that the term “ ware ” applied equally 
to all kinds of potatoes, and meant the best or 
largest of any kind Held, that evidosice to 
show that a particular sort, called “Begent’s 
wares,” were intended, was inadmissible. Smith 
V. Jeffry es, 15 M, & W. 561 ; 15 L. J., Ex. 325. 

Pirn 17ame.]-^A contract was made for the 
sale of a quantity of “ Scott & Co.’s mess pork,” 
and it appeared by tbe evidence of mercantile 
men that Scott & Co. were accustomed to prepare 
and manufacture pork of a superior quality, 
w»-hich insured it a premium in the market : — 
Held, that the ^varranty was not satisfied by 
supplying pork which had merely passed through 
the hands of Scott & Co. as consignors, and 
which bore their brand-mark, but that it meant 
pork of their manufacture. Powell v. JSorton, 
2 Hodges, 12 ; 2 Bing, (B.o.) 668 ; 3 Scott, 110 ; 
5 L, J., G. P. 204. 

Held, also, that the evidence of the mercantile 
men was properly received. 2b. 

“Best Oil.”] — A plaintiff sold to a defendant 

fifty tons of best palm oil, expected to arrive 
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per the ‘ Chaleo,’ at 407. 105. per ton ; wet, fhrty, Mistake in KTote.] — In trover the following 
and inferior oil, if any, at a fair allowance’’ plea, as an equitable defence, was allowed on an 
The oil, on arrival, contained one-lifth only of affidavit of its truth : — “ That the plaiiitilf was 
“best oil”: — Held, that oral evidence was ad- owner of chemical works, that the goods for 
missible to show that, according to mercantile which the action was brought were istock-in- 
nsage, the contract was satistled if the oil delivered trade and materials on the premises, that the 
contained a substantial portion of “best ’’oil. defendant agreed to purchase the chemical 
Lucan v. hi. Bl. & El. 1'07 : 27 L. J., works of the plaintiff, and that the goods were 

Q. B, 304 ; 5 Jur. (X.s.) 68 ; 6 W. It. 6S5. included in those sold ; that the brokers em- 

ployed by the plaintiff and defendant to make 
“ Bales.”] — So on a contract for 1.170 hales of the contract made it by bought and sold notes, 
gambler, “ now on passage from Singapore, and and by mistake they so made the notes that they 
expected to arrive at London, viz. per ‘ R.’ 805 did not include the goods ; that possession of the 
bales, per ‘ L. A. L.’ 365,” evulence is admissible chemical works with the goods had been given 
to show what the word “ bales ” meant by the to the defendant, and that the purchase had 
custom of the trade. Crornsnoi v. Perrin, 2 been completed and the purchase-money paid, 
C. B. (N.s.) 681 : 27 L. J., C. P.29 j 3 Jur. (N.s.) and that the plaintiff was unjustly availing him- 
867 ; 5 W, ii. 709. self of what was a mistake in the drawing of the 

fought and sold notes.” Ptrele v. IladTloeJt, 10 
‘‘Your Wool.”] — wool-buyer purchased of Ex. 643 : 3 C. L. R. 326; 24 L. J., Ex. 78 ; 3 
sheep-farmei’s a quantity of wool, described in W. Pv. 172. 

the written contract simply as “ yuur wool.*'’ A « 

previous conversation had taken place between Effect of ITote.] — The plaintiff, professedly as 
the parties, in which the farmers had stated C.'s agent, sold bark to the defendants at a price 
that, besides their own clip of wool, they had to be subsequently ascertained by C. in a manner 
purchased the clips of four or five neighbouring agreed on. and induced them to sign a bought 
farmers, whose names were specified, and that note, which described the plaintiff as the seller 
altogether the quantity amounted to “ 2,300 at an ascertained price per ton, by representing 
stones; 100 stones more or less”: — Held, in an that this price was nominal, and that as the 
action against the buyer for not accepting the defendants w’ere dealing with the crown, whose 
wool, that evidence of this conversation was officer 0. was, they would incur no risk. A day 
admissible to explain what was meant by the was fixed by the note, on which a deposit of' 
term “ 3 ’our wmol.” M’ Donat d v. Longluttom, twenty per cent. %vas to be paid. The plaintiff 
1 El. & El. 987 ; 29 L. J , Q. B. 266 *; 6 Jur. had, in fact, himself purchased the bark from C. 
(N.s.) 724 ; 2 L, T. 606 ; S W. R. 614 — Ex, Ch. by verbal contract, but had not paid for it. 

Afterwards, and before the deposit was paid, the 
Erom particular Place.] — The plaintiff sold to plaintiff sent the defendants an invoice specify- 
the defendant, “ deliverable in Ltmcl »n, ex ‘ Ion,’ ing the quantity of the bark, and debiting them, 
from Savannah, 400 loads of pitch pine timber, as buyers from himself, with a sum calculated 
the timber warranted of fair average quality ; to at the price per ton in the bought and sold notes- 
be taken of fair average of the cargo,” Evidence (the real price not having been then ascertained 
W'as given that pitch pine timber is an article by C.), and requesting them to pay the deposit 
which comes from several parts of Central to C., as originally arranged. The deposit was 
America, and that pitch pine timber from Darien accordingly paid to C. by the defendants, without 
has more heart in it, being better butted and objection to the basis on which it was computed, 
with fewer holes than that from Savannah The plaintiff subsequently treated the sale as a 
Held, that the evidence was admissible to explain sale by himself, as principal, at the price in the 
the contract, and that upon this evidence the bought and sold notes, The defendants there- 
contract must be construed as for timber of a upon disclosed the whole transaction to C., paid 
fair average of Savannah pitch pine timber. C. the price which he had then ascertained in. 
J(mes V. Clarke, 2 H. &: N. 725 ; 27 L. J., Ex. the manner originally agreed, and took posses- 
165. sioji of the bark : — Held, that parol evidence 

c was admissible to show that the bought and sold 

Price — Consideration for.] — G. contracted, in notes did not really contain the contract between 
writing, with B., to make and deliver 7,000 knap- the parties, Itugern v. Hadley, 2 H. & C, 227 ; 
sack slings, at 35, 9r7, a set, to be delivered in 32 L. J., Ex. 241 ; 9 Jur. (N.s.) 898 ; 9 L. T. 
certain quantities every month. 'Ae agreed 292; 11 W. R. 1074. 

price having been paid to C., but the slings not A contract made by brokers in their own 
having been delivered in time, B. brought an names, for the purchase of iron for the plaintiffs, 
action for the breach of contract : — Held, that was contained in bought and sold notes. The 
evidence for B. was inadmissible to show that notes differed only in these particulars, that 
part of the agreed price was given in considera- while the bought note delivered by the brokers 
tion of the delivery within the specified times, to the plaintiffs had the W’ords “ Deposit 55. per 
and that the market price was 25, 10i7. a set. ton. brokerage 0 per cent.,” the sold note con- 
Dradj/ Y. Oantler,^ H, & C. 112; 33 L. J., Ex. tained the words “ Deposit (blank), brokerage 
300 ; 11 Jur. (N.s.) 22 ; 11 L. T. 681. half per cent” : — Held, that ])arol evidence was 

admissible to show an arrang unent between the 
“ Cwt.”] — In an action upon a sold note, in brokers and the plaintiffs, by which they re- 
the following form ; “ Sold to Mr. 8., 18 pockets quired the latter to pay a deposit of 6.?. per ton, 
Kent hops, viz. 10 pockets Burton East Kent, and that the apparent variances, so explained by 
8 pockets Springall, Goodhui'St, at 1005.” — parol the usage of the parties between the notes, was 
evidence is admissible, either to supply the term not material. Kempnon v. Bogle, 3 H, & C. 763 ; 
“cwt.” or to show that the term “ pockets” meant 34 L. J., Ex. 191 ; 11 Jur. (N.s.) 832 ; 14 W. R. 
cwt. Spicer v. Cooper, 1 Q, B. 424 ; 1 G. &: D. 16. 

62 5 10 L. J,, Q. B. 241 ; 5 Jur.^1036. 1 Where a complete contract (through brokers) 



B95 


SALE OF GOODS — TJie Contract* 396 


for th^j sale of goods is to be gathered from a 
written offer on the one side 'and a written 
acceptance on the other, snch contract is not the 
less binding on the buyer because bought and 
sold notes are subsequently exchanged between 
the brokers, containing terms not warranted by 
the authority given to the buyer’s broker ; at aU 
events, in the absence of evidence of a custom 
in the particular trade to contract by bought 
and sold notes, or of a distinct understanding 
between the parties to that effect. Heipoortli v. 
KhUjht, 17 a B. (N.s.J 2DS ; 10 Jar. (i.s.) 866. 

Sale by Brokers — TTndisclosed Principal.] — 

The plaintiff employed T. and H., London 
brokers, to sell oil for him, and S. employed the 
defendants, who were also London brokers, to 
buy for him. The dealing was between the 
brokers. The defendants sent to T, and M. a, 
-•sold note, signed by them, as follows : — 

“ London, Aug 14, 1855. 

‘5^.Sold this day, for T. and M., to our princi« 
^als, ten tons of linseed oil, &:c. 

“ D., M. & Co., brokers.” 

T. and M. made the following entry in their 
;‘books 

“ T-ondon, Aug. 14, 1855, 

“ Sold to L., M, Co., per account of C. H., 
vten tons of linseed oil, &c. 

T. and M,, brokers.” 

The defendant.? did not disclose their principal 
‘till an unreasonable time after the contract ; 
•and evidence was given that, according to the 
'Usage of the trade, whenever a broker purchased 
Xvithout disclosing the name of his principal, he 
Xvaa liable to be looked to as the purchaser ; — 
feleld, first, that there was evidence of a contract 
of bargain and sale, and that evidence of the 
usage was admissible, as it was not repugnant 
to or inconsistent with the written instrument. 

V. Ilionifrey^ 7 LI. & Bl. 266 ; 26 L, J., 
Q. B. 187 ; 8 J*ur. (N.S.) 218. Affirmed on appeal, 
El. BL & EL 1004 : 27 L. J., Q. B. 890 ; 5 Jiir. 
^N.S.) 191 ; 6 W. K. 854~Bx. Ch. 

parol evidence of a broker may be admitted, 
/to show that a sale of goods was made to a third 
person, for whom the buyer acted as agent, 
although the bought note and invoice were made 
out in the name of the buyer. ^^lUv7l v. Hurt, 
1 Moore, 45 ; 7 Taunt. 295. 

The defendant, a merchant residing at St. 
Petemburg, carried on business m Londg-n 
.through H., who had himself no capital or 
.credit, and was universally known to represent 
•vthe defendant, though H.'s name was always 
used. The defendant gave notice to H, that he 
^rposed to cease employing him ; after which 
contracted with the plaintiff to sell him 
ibailow (of more than lOL yalue), and H,’s name 
-was used as before, H. intending to make the 
•contract on his own account ; but the plaintiff 
did not know this, and bdieved that H. repre- 
gen'ed the defendant as usual. The contract 
was made by a broker, acting for both parties. 
He signed the bought and sold notes ; the former 
beginning, ‘‘ Bought for T.,” and the latter, “ Sold 
for H. to my principals : ” no buyer or seller 
being further named : — Held, that the defen- 
dant was liable for the non-delivery of the 
tallow, that the bought and sold notes consti- 
tuted a sufficient no^'c in writing to charge the 
defendant, and that no objection lay to the ad- 
mission of parol evidence of these facts as vary- 
ing the written instrument. 'True man v. Loder^ 
U A. & E. 689 5 3 P, 5c D. 567 ; 9 L. J., Q. B. 165. j 


E vidence was offered by the defendant of a 
custom in the tallow trade that on such contracts 
as the above “ a party might reject the undis- 
closed principal and look to the broker for the 
completion of the contract ” : — Held, inadmissible, 
as varying a written instrument. Ih, 

Alleged Custom that Buyer Acts as Principal 
— Discovery.] — A horsedealer brought in a claim, 
m an action for the administration of a deceased 
customer’s estate, for a balance of account 
alleged to be due in respect of the sale and 
purchase of horses for the testator. The exe- 
cutrix sought discovery from him of the prices 
which he had obtained for, and the names of 
the persons to whom he had sold, the horses. 
He alleged that, according to the custom of the 
trade, he had acted as a principal and not as 
^ agent in the matter, and therefore that until 
that issue was determined the discovery ought 
not to be allowed. Evidence of the alleged 
custom by means of affidavits of other horse- 
dealem and of owners of horses that they had re- 
spectively bought and sold horses in this way 
was tendei-ed by him . — Held, that the evidence 
was admissible on the issue that the custom was 
not unreasonable, and that the executrix was 
not entitled to the discovery until the determina- 
tion of the prior question whether such custom 
existed or not. JLelffhj In re, H nurli if e v, Leigh 
(^Shewuril\i Clatm'), 6 Cb, H. 25& ; 87 L. T. 557 ; 
2.5 R, 788—0. A. 

Broker’s Bookas Evidence.] — -Where the notes 
of a sale, delivered by a broker to the parties, 
differ in the terms, the broker’s book is not evi- 
dence to show which is co-rrect. Thornton v, 
Meux, M. & M. 43 ; 81 B. R. 711. 

In an action by the vendee on a contract made 
through a broker, it is sufficient for the vendee 
to produce the bought note, handed to him by 
the broker, and to show the employment of the 
latter by the vendor. If the sold note varies 
from the bought note, it lies on the vendee to 
pi'ove that variance by pimlucing the sold note. 
Unices V. Forster, 1 M. k Rob 868. 

When a contract is made through a broker, the 
bought and sold notes delivered to the parties 
constitute the contract, not the entry made by 
the broker in his book, especially when, by the 
usage of trade, the bought and sold notes are 
looked upon as the contract. Ih. 

Where bought and sold notes are give% the 
bought and sold notes constitute the contract 
between the parties, and not the entry of the 
contract made by the broker hi his book. But 
it there aretoo bought and sold notes, the entry in 
the broker’s book maj*' be resorted to. Tuimiend 
Y. Dralieford, 1 Car. & K. 20. 

See also cases, post, cols. 411, et seq. 

And see Ooktr^ict— Evidence. 

2. The Con&ideratiok. 
a. “What is Sufficient. 

See Contract. 

b. Price. 

When not Kentioned.] — A contract of sale 
may be complete and binding, though silent as 
to the price (such silence being equivalent to a 
stipulation for a reasonable price) and as to the 
time and mode of payment. Val^g v. Gilson^ 
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4 O.'B. 837, S. P., Joyce v. Swann. 17 C. B. 
(N.S.) 81. 

A memorandum which is silent as to price will 
uot support a count alleging a contract at the 
shipping price. Acohd y. Lnu/, 10 Bimr. 376: i 
M. & Scott, 217 ; 3 L. J., C. P.'iJS. 

Kor where the parol evidence discloses a con- 
tract at the shipping price, will it. uiuler a count 
gor goods bargained ami sold, prove a contjaet at 
a reasonable price, //y. 

When a contract, that is silent as to price, is 
executed bj the acceptance of the goods by the 
vendee, the law will supply the want of an agree- 
mient as to price, by inferring that the parties 
must have inten<led a reasonable price. I h, 

A contract to furnish goods, with a certain 
fiatitude as to the price, as sadilles at 24tV. or 26 a., 
may be described as a contract to furnish them 
nt a reasonable price. Lahuf v. Fidtjcon, 6 
'Taunt. lOS ; 4 Camp. 169 ; 16 K. K. 539. 

TTncartain.] — Where the c mtract rleclared 
uipon was, that the defendant should deliver to 
the plaiiitilf all his tallow at 4.s*. per stone, and 
the contract proved was, that the defendant 
should deliver it at 4 a‘. per stone, and so much 
more as the plaintiff paid to any other peisoii, 
this was: — Held, a i variance. Churchill v. 
IVllhns, 1 Term Rep. 447. 

A declaration averred the consideration for the 
fiurchase of a htirse to be, *Hhat the buyer should 
g;ive a large price, to wit. 100 guineas.” Proof 
that the buyer was to give “100 guineas and 10/. 
more, if the horse suited him ” . — Held, no vari- 
iince. Cave v. Coleman^ 3 M. & lly. 2 ; 7 L. J. 
<O.S.) K. B. 25. 

See further as to Variance, post, col. 522. 

Mistake.] — On the sale of a specific article for 
a certain price, a di>pute afterwards arising as 
to the amount, if the parties never were atl idem 
as to the price, by reason of mutual mistake, 
there would be an implied contract article 
iiaving been retaiueil so long that it could not 
be returned in the same condition) to pay its 
real value. TfAvf v. Ue Wezele, 4 F. & F. 596. 

“Fair Value thereof.”] — Tn March, 1853, H., 
by parol, sold goorls to the defendant, at an 
agreed price, and the defendant then took pos- 
session, In the following May, by articles of 
agreement, it wa.s agreed between them as fol- 
0.OVVS ^ “ That H. .shall sell and the defendant 
shall purchase the same gooils. and that the price 
to be paid for the same shall be the fair amount 
of the value thereof, such amount to be settled, 
in case the parties differ as to the saijie, by arbi- 
tration, in manner hereinafter mentioned ; and 
that the defendant shall pay to H. the amount 
of such price within two calendar mouths after 
such price shall have been fixed.” The defen- 
dant continued in possession of the goods, and 
never objected to the price originally fixed. H. 
Jaaviiig become bankrupt in August, his assignees 
sued the defendant for the amount, as for goods 
sold and delivered : — Held, that in the absence 
of evidence that the parties had differed since 
Mil roll as to the ainount then fixed, it was not 
shovvii that the event upon which the arbitra- 
tion clause was to apply had ever arisen, and 
that the fair value mentioned in the agreement 
must be taken to be the value previously ascer- 
tained and agreed to. Cannan v. Fifwlei\ 14 
€. B, 181 ; 2 0. L. E. 43 ; 23 L. J., C. P. 48 ; 2 
E, 101, 


Contract for — When Implied — Wrongful Sale 
by Co-owner of Shares in a Ship.] — The* [dfiintiff 
vv'us the ovvner uf certain '•hares in a ship. The 
defendant, who was the managing owner of the 
ship, being desirous of selling the ship, wrote to 
the [daintiff and asked her for a bill of sale of 
her shares. Tfiis she retused to give, but subse- 
quently she fiffered to sell her siiares for 1(19/. 
The defendant, without further communication 
with her, sold the ship, with the consent of all 
the other co-owners, at a price which would have 
yielded to the plaintiff in respect of her shares a 
less .sum than 100/. : — Held, that there was an 
implied coiitiact by the defendant to pay for 
the shares as upon a contract of sale, and that, 
though there was no presimiplion of law- that the 
ilefendant agreed to pay any price asked, yet, it 
being fnmitl that the price asked vras a reasoii- 
abie one, a presumption arose from the facts of 
ihe case that the defendant agreed to pay that 
price. Ahcol v*. Ilennesney^ 44 W. E. 584, 

c. Payment. 

After Delivery.] — Where an agreement, as 
de^^enbed in a declaration, w'as “ to deliv'er fifty 
tons of iron, for the price of 9/ per ton. the 
goods to be delivered forthwfith to the defendant, 
at his works, and the price to be paid in cash in 
fourteen days from ( he time of the making the 
contract : ” — Held, that it sntiicicntly appeared 
upon the face of the contract, as stated, that 
the deliv'ery wns intended to be a cnndilion pre- 
cedent to the payment. Stannlo/i v. U’inkI, 16 
Q. B. ()3S ; 15 Jnr. 1123. 

Where the words “terms cash” are inserted 
in a contract, payment on delivery is not a 
condition precedent. jVehv/i v. Patrieh^ 2 Car. 
& K. 641. 

A contract for the sale of thirty bales of goats’ 
wool, at a certain price per pound, contained the 
following stipulation: — ‘‘Customary allowance 
for tare and draft, and to be ].)aid for by cash in 
one monMi. less five per cent, discount” : — Held, 
that the vendee was entitled to har^e the goods 
deliveie I to him immediately, or within a reason- 
able time, but w’as not bound to pay for them 
until the expiration of the month. Spai'tali v. 
Beucche, W G. B. 212 ; 19 L. J., C. P. 293. 

After Action broug'^t.] — A. contracted to buy 
of B. cement, m casks and bags, at a given price, 
for cash, R. agreeing to allow A. 3.v, 6r/. for each 
cask, and 2v. (h/. for each bag that should be re- 
turned perfect. In an action by A. against B.. 
for not accepting and paying for the casks and 
bags, the declaration averred, that A. duly paid 
B, for the cement, and for the casks and bags, 
and that although A. was ready and wfilling and 
offered to return the<casks and bags, B. refused 
to accept or pay for them. B. pleaded that A. 
did not duly pay B. for the cement, casks and 
bags, and that A. was not ready and willing to 
return the casks and bags to B. within a reason- 
able time : — Held, that a payment of the price 
of the cement by A., after an action brought 
agf^inst him, wms a payment according to the 
contract, so as to entitle him to complain of a 
breach of the contract on the part of B. uVelrW/t 
V. Pattrieh, 3 C. B. 772 ; 16 L. J., 0. P. 98, 

Besuming Possession in Default.] — An agree- 
ment between vendor and vendee of a chattel, 
that the former may resume the possession if the 
price is not duly paid, is a personal contract, not 
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hjiajn:: on an alienoe. or the j^'r-onal 1 

futUe Tjf the vciitln**. J[*>ia’.s v. J!alL 1 M. cV: Uy. , 
: T B. A: C, 4Sl ; h L. J. (o.;?.) K. B. lOh : 
:a u. II. 2r><h j 

By Billfi-Dishonour—Production.]— A pur- 

diaser haviii- irivni the seller hi piuinent for 
gOMth bilN of e’O'htinj'e. winch were afterwaiiB 
diAn>nour< <i, the iarter M.el hmi f**!- the price of 
the p.o.ls — HcM, that the '•eih-r was not huund 
to p^kIucc tlie l>ilh at the tual. ami that the 
fact of their hi fiiLT iii the of hi'^ agent 

at the tane lini not bar his right to lecnver. 
Jfitfhvcn V. MpttJUffJjpl.2 Can & F. 20; lU Moore. 
477: 

A purcha-'cr. in payment of guoOs, accepted 
tWM hdls drawn on lum by the vendor, ami le- 
tuinetl them to him by p<Kt. Thevemlur in a 
letter. To wdiich a leceipt btanip wu?, affixed, 
acknowdedged the receipt of the bills, ami that > 
they hud been plical lo the pinchu'-crs credit 
He after \vaid> '•cat the -ame bdl" hy po-t to the 
piu’^ha'?er, in a letter, rctjuc'-ting him to accept 
the biib, pinuhie at a biuihci'", and then to 
I'etiiru them. The inlb never were returned; 
the purchaser den ’cd havinc’ lecontd them baok, 
bur there wa^ other evidence that he had «n 
received ttieni. it wa'J found as a fact, that the 
veiitioi' had not accepted the bills ns payment : — 
Hei.l, that he iniudit recover the price of the 
gof*tls withtmt producing the bills. v 

1 0. B. 57(1 ; 2(1 L. J , C. F. IHo, 

Eenewai —Discharge.] — The purchaser of 

goiais to be paid for by a bill upon an agent, who 
has n<t funds m hand when it becomes <lue, is not 
dischargiai by the lenewal of tlie bill without 
notice* Clurhp v, AhW, B Camp. 411 ; 14 IC 11. 
7b::?. 

Custom in London— Time for Eescission.] 

— If goods, in the city of London are solil by a 
broker to be paid for by a bill, the vendor has a 
right within a lea'onabie time, if he is not satis, 
ded with the sufficiency of the purchaser, to 
annul the contract ; but the vendor mu-^t inti- 
mate his di^seut as soon as he has an oppoitunity 
to intiuire into the solvency of tlie purcha'-er. 
Jlpdgstrn V, Dnne.'^, 2 Caiuji. .7Hn : 11 K. R. 7,Sp. 

Five tlays considtied too long a period for this 
purpose. Ih, 

For more than Price.] — A vendor of 

giHKls Ijeing paid for them by a bill at one month 
alter sight, given by the jiurchaser s banker foi 


the bill, and received no notice of dishonour. 
In an action against them by the plaintiffs for 
the jn-ice of the goods Held, that their liability 
wa'^i not more extensive thnn it would have been 
it they had indorsed the bill, and that they were 
therefore discharged, not having received due- 
notice of dishonour. Smith v. Mercer, 37 L. J.^ 
Ex. 24 ; L. R. 3 Ex. 51 ; 17 L. T. 317. 

By Cheque— No Funds to Meet.] — On a sale of 
goods for ready money, if the })Urchaser gives im 
payment his cheque, winch he then knows he has- 
not funds in the bank to meet, this amounts to m 
false representation of a material fact, wffiich 
vitiates the sale and entitles the seller to rescind 
tne contract, even though the purchaser at the- 
time believed, and had reasonable grounds for 
believing, that the cheque would be paid.. 
L fuijlinan V. Barry, Ir. R. 6 C. L. 457. 

See further Payment. 

I <■ d. Sale on Credit. 

j Nature of Contract,] —On a contract for credit^ 

I a ]jroimse to pay before the time is nudum) 

1 pactum, but it may be material as to whether 
the contract was for credit. Heritage v. Law^ 
Vi nee, 2 F. F. 532. 

Credit— To whom given.] — Where a tradesman 
makes out an account for goods in the name of a. 
particular person, it must be taken that they 
were furnished on the credit of such person., 
unles it is sliowm by unequivocal evidence that 
the credit was in fact given to another. Sterr 
v. Sroit, 6 Car. & P. 241. See Leggat v. Heed, 1 
Car. P, 17 ; Thompson y, Davenport, 9 B. C« 
86: 4M. &Ry. no. 

Evidence as to Person to whom Credit given.] 

; — In an action fur goods sold and delivered upora 
I the credit of the defendant, a question as to the- 
I amount of his income cannot be put, if the 
I evidence is tendered with a view to show the 
j improbability of the authority having been givem 
^ to purchase the goods. Howe v. Bolltcnghorne,, 
I 1 Car. & K. 61S. 

j Where, hoivever, an action was brought against 
I a widow for dresses ordered and worn by her 
1 daughter, who was about to be married Held,. 

! that evidence of the amount of her income 
, WMs admissible, as tending to show that the 
' dresses w'ere not supplied upon her credit but 
i upon the credit of her daughter’s future husband.. 
Ih. 


a larger sum than the price, toe vciulur paying 
the difference, is not, upun the bills being tbs- 
honoureil, precluded fiom recovering agamst the 
buyer the piice of the goods. Fry v. HtlL 
7 Taunt. 397 ; IS R. R. 5liy 

By Approved Bill,] — If it is stated gene- 

r$diy on a bought and sold note that the goods 
are to be paid by bill.” evidence cannot be re- 
ceivetl to show*, that by bill is me,ant an approve<l 
bill; and, semble, that an appioved bill is a bill 
to which there is no misoiuible objection, and 
that ought to be approved. JLidijA'. n v. Dames, 
$uptu. 

The plaintiffs sold to the defendants good-s to 
be {>aid for according to the contract tetvveen 
the parties by cahh or ‘‘approved bankers bills.” 
The defendants p.dd for them by an approved j 
banker’s bill, which w,as dishonoured on piesent- 1 
inent for acceptance. Tliey were not parties to ] 


I Where a plaintiff, through his agent, con- 
tracted witji K, for the sale of goods^.and the 
question was, whether they were sold on the 
credit of K. or of the defendant (whose agent. 
K. was fur the purchase of such goods) ; — Helcl^^ 
that a letter of instructions from the plaintiff to 
his agent on the subject, not communicated to 
K., or to the defendant, was not admissible for 
I the plaintiff. SmHhurst v. Taylor, 12 M. & W. 
.745 ; 14 L. J., Ex. 86. 

I In an action for goods supplied for building 
i cottages, the question was, whether the goods*- 
were supplied to a builder afterwLards a bank- 
rupt, or to the defendant w'ho had employed the 
builder. The defendant called the builder, who- 
I statal that the plaintiff \s contract was made 
I wdth himself, and that he had received moneys^ 
from the defendant in respect of the cottages: — 
Held, that he might also be asked by the defen- 
dant which way the balance was between him 
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and the defendant at the time of the bflnkruptcv, 
GerisJi v. Chartier, 1 C. B. 18 ; 14 L. J., C. P. 
84 ; 9 Jur. 69. 

A bill of parcels, delivered by the plaintiff, 
having at the foot of it a receipt written at the 
same time with the bill, is nevertheless admis- 
sible without a receipt stamp for the purpose of 
proving that the goods were sold to a third per- 
son, and not to the deftndant. JLIIoi v. ZJent, 
10 Q. B. 846 ; 16 L. J., Q. H, 874. 

Married Woman.] — Where the husband neither 
does, nor assents to, any act to show that he has 
held out his wife as his agent, to pledge his 
credit for goods supplied on her order, the ques- 
tion whether she bears that character must be 
exammed. upon the circumstances of the case. 
That question is one of fact. The management 
of the husband’s house would raise a presump- 
tion of agency as to matters necessarily con- 
nected with that management, which might not 
be got nd of by a mere private arrangi;ment 
between husband and wife. Otherwise, where , 
such management did not exist. A. was the | 
manager of a limited company’s hotel at Brad- 1 
ford — ^Ahere his wife acted as manageress — they i 
cohabited — he made his wife an allowance fur ! 
clothes, but forbade her to pledge his credit tor I 
them. 8he purchased clothes in London, the ' 
bills for which w^ere at ftist made out in her 
name and -were paid by her. 8he afterwards 
incurred, with the same tradesmen, a debt for 
clothes, payment for which w^as demanded from 
the husband, with wl om, previously, they had 
had no communication i—Held, that the husband 
was not liable — that under the circumstances 
here the mere fact of cohabitation did not raise 
a presumption of agency, nor require a proof of 
notice not to trust the wife. Behvnliam v. 
Mdlon, 50 L. J., Q. B. 155 ; 6 App. Cas. 24 ; 48 
L. T. 673 ; 29 W. B. 141 ; 45 J. P. 252--H. L. 
CE.) 

If the wnfe, with the concurrence of her 
husband, carries on a separate trade, she has 
an implied authority to order goods for the 
purposes of that trade. Pftty v. Aiidemon^ 3 
Bing. 170; 10 Moore, 577 : 3 L. J. (O.S.) C. P. 
228. 

The presumption that a wife has authority to 
order all the requisites of a hou'=ehold on her 
husband’s credit may be rebutted by proving 
that she had no such authority. Jolly v. Reca, 
15 C.pB- (N.S.) 628 ; 88 L. J., C. P. 177‘; 10 Jur. 
(N.s.) 319 ; 10 L. T. 299 ; 12 W. R. 473. 

And see HUSBAND and Wife. 

No Proceeding before Credit Eicpired.] — 

Goods sold on a credit unexpired, is a denial of 
any right of action by the vendor for the price, 
JBroonifield v. Smith., 2 Gale, 114 ; 1 M. A; W. 
512 ; 1 Tyr. & G. 929 ; 5 L. J., Ex. 156. 

If goods are sold on a credit, the vendor can- 
not before the credit has expired maintain an 
action for goods sold, even though he can prove 
that the goods were not bought in the fair way 
of trade, but for ihe fraudulent purpose of being 
immediately resold at an under price. Fergomn 
V. CarrinQton., 9 B. ^ C. 59 ; 8 Car. & P. 457 ; 

7 L. J. (o's.) K, B. 139. S. P.. SiruU v. Smith, 

1 C. M. & R. 312 ; 4 Tyr. 1019 • 8 L. J,, Ex. 357. 

On a sale of goods, the invoice expressed that 
they should be paid for in ^‘frotn six to eight 
weeks." The sale took place on the 1st of May, 
and the action for the price was commenced on 
the 18th of June. At the trial the judge left it 


I to the jury to say what was the mercantile 
; meaning of the expre'^sion '‘from six' tcT eight 
weeks” ; and the jury found that the action bad 
not been brought prematurely. The judge,, 
being of the same ( pinion, directed a verdict ibr 
the plaintiff: — Hold, that the question A\as 
properly left to the jury, ai d the verdict right. 
Adi worth v. Rvdford, 48 L. J,, C. P. 57 ; L. H. 

G. P. 2U. 

On Vendee’s refusal to give Bill.] — Where 
goods were fold upon a contract, that the vendee 
was to pay for them in three mouths by a bill 
at two months : — Held, that the contract was for 
a credit of five months, and therefore that an 
action for gi ods sold and delivered could not be 
brought at the end of three months, upon the 
neglect of the vendee to give his bill at two 
months ; the remedy being by a special action 
rfor damages for not giving such bill. MuHsen v. 
Price, 4 East, 147, 

Goods were sold, and work was done, the 
price of which amounted to 244/., upon an agaee- 
rnent that 8U/. should be paid m ready money, 
and the residue by bills of 8UZ. each, payable in 
succession every three months : — Held, that, 
until the expiration of the period at which the 
last bill would become due, the vendor could not 
recover in an action for goods sold and delivered 
and work done, although the defendant had 
omitted to pay tlie 80/. or to give the bills, and 
that the proper remedy was by a special count 
for not paying that sum and giving the bills. 
Paul V, hod or Dodd, 2 C. B. 800 ; 15 L. J., C. P. 
177 ; lU Jur. 333 

Where goods are sold and delivered upon an 
agreement to be paid for by a present bill pay- 
able at a future day, it does not create a present 
debt, on which an action for goods sold and de- 
livered is maintainable by the vendor, before the 
time when the bill agreed to be given becomes 
due, and when the contract is no longer execu- 
tory. Hosluns V. Buperoy, 9 East, 498 ; 6 Esp. 
58. 

The plaintiffs contracted to deliver iron of a 
certain quality to the defendants, and agreed to 
receive payment for each delivery, either in cash 
for discount Avithin a month, or by bills at four 
months, according to the defendants’ option. 
Upon application by the plaintiffs in July for 
payment/ for iion delivered in June the defen- 
dants elected to pay by bill. Before, however, 
th« bill was given, the ‘defendants discovered 
that the iron which had been worked up into 
plates was of inferior quality to the sample, and 
useless to them. They therefore refused to ac- 
cept any more bills, and the plaintiffs imme- 
diately*, in August, brought an action to recover 
the contract p'lice of the June delivery : — Held, 
that the contract hawing been broken by the 
plaintiffs deliveiing iron of inferior quality, and 
it being consequently their fault that the bill for 
the invoiced price was not given, and yet both 
parties having at the time, and up to the dis- 
covery of the quality of the iron, treated the 
dt livery as made under the contract, and to be 
paid for under it, the period of credit had not 
ex|nred, and the plaintiffs were not entitled to 
sue either for the contract price or on a quantum 
valebant for the reduced value of the goods. 
Waynds Afei'tlnjr Steam Coal and Iron Co. v. 
If on wood, 46 L. J., Q. B, 746. 

If the agreed terms of payment for goods sold 
are by a three months’ bill, the buyer to have 
the option of paying cash at 2^ discount, the 
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Imyer :> not bmniil to accept a bill for a larger 
aniwiii’t than his debt, and even if he refuses to 
accept a bill coirectly drawn the seller cannot 
sne for goods Mild and delivered before the end 
<jt three months fioni the date of the bill drawn 
bv biui. A 'uh‘ V. Ou’lUlc Ilnv.se Clothing 
Ck, 21 L. T, 700. 

If, however, the fiirreed term" are cash, with 
buyer's optinn of a bill, the '>ellor can sue 
inmie»iiatelv upon the buvers refusal to accept 
Ih. 

When goods were sohl under the following 
term''. *‘ percent., nr three months’ bill.” which 
was explained tn mean cash at the exjuiatioa of 
the month "Uceeeding the curieut month, deduct- 
ing a diMjount of 2\ per cent., or. ar the buyer's 
• iptioTi, a bill at three month" fiom the same 
period ; the buyer liavmg ref us eti to accept a bill 
at the end of the "ccond iiinuth : — HeUlthat the 
seller might at once sue him for the price of the*- 
giKids. and was not itoui.d to \sait the ad<htional 
three month". Jltofi/ v. He//*. 1(1 C. lb 
47k 

Ib agreed bi furnish good" to C., to the amriunt 
4if tJuOb. on the tt-nu" ot half (*a"h. and lialf by 
bill at "IX month" ; getod" to the amount of 
liaving been delivered without either ca"h or bill 
froni (b, anil an application having been made 
hr him fur paymmit. he replied hy letter, that 
•‘the demand was opposed to treaty,” that lie 
•“cUocd all fuither oiders.'* and desired that 
svhat he had “nor purchased might l>e taheu otf 
?hc prcrui"cs” Held, that his letter vvais a 
re^cbMou of the contraer, and that lb was not 
bound to bring his action on the special con- 
tiaet. but might "ue at once for the goods ac- 
tually delivered. ItiifthoJomcw v, Ahtrhwlch, 
ITy C, B. CK.s.) 71 1 ; 83 L. J., C. lb 145 ; lU Jiir. 
<N'.S ) hi5 ; y L. T. <151 ; 12 W. Ib 814, 

Where goods are "old at three months' credit, 
the vendor agreeing, if the vendee should want 
further time, to take hi" bill at three months' 
^late at the end of the first thiee months : un- 
IC"" the v'endee gives such a bill, although 
before the end of the first three months the 
veiulor may bring his action immediately, yich- 
^on V. JcpMtn. 2 Stark. 227. 

Where a bill of exchange given in payment 
for goods sold is, upon presentment to the 
iplrawee. refused acceptance : — Held, that the 
bolder having declared agaiii"t the drawer on 
ithe hill, and j* lined for goods ?old, may 

treat such a bill as a nullity, and recover his (?e- 
iimnd on the latter counts, alt In mgh the credit 
on the bill is not expired. ILchlutg v, Uurthj, 

I 5foore, Ul : 7 Taunt. 312. 

(itHKis snUl at six mouths’ credit, payment to 
he then made by a bill at two or three months, 
sit the purchaser’s option, is in effect a nine 
months’ credit. Jhlpti w^^Vinterhoffom, 2 B. iSc 
Ad. 431 ; y L. J. K. B. 2:><. 

Option to give Bill — ^Part Payment.] — A per- 
json liought goods upon the following terms of 
payment : - four months' bill on the ioth of the 
mionth following delivery, or 2<\\ for cash.” 
After the delivery of the gnuds he paid part of 
the price in cash :--Held, that he had exercised 
Ins option of paying ready money, and there- 
fore that the seller might sue him for goods sold 
and deliveicd, without waiting for the expiration 
rfff the four months. Srhneufer v, Foster^ 2 H. v^c 
N. 4. 

Six or Kino Months.] — Upon a sale of 
UiKKis at six or nine mouths’ credit, the pur- 


chaser, by not paying at the end of six months, 
makes his election to take credit for the nine 
months, and there is no debt till they are ex- 
pired. J^rtce V. yuvim, 2 Rose, 438 ; 3 Taunt. 
338. 

After Expiration of Credit.] — After the time 
of credit expired, the action will lie. Miller v. 
Shawtu 4 East, 149. 

If goods are sold at tw’O months’ credit to be 
paid for by a bill at twelve months, and the 
goods are not paid for after the expiration of 
the fourteen months, the vendor may sue for 
goods suhl and delivered. Bronlte v. White, 1 
Bos. & r, (K.R.) 33U. S. P,, Marshall v. Poole, 
13 East. 98 ; 12 Pv. R. 310. 

So, if the time given was after the sale, or if 
the sale was not bona tide, the party may sue 
for his debt immediately. Be Synums v. Mincli- 
fcii’k, 1 Esp. 430. 

Prom what Bate Credit begins to Run.] — Tn 
comphting the time of credit on a mercantile 
contract, flie day on w'hich the contract was made 
is to be excluded from the reckoning. Wel)l) v. 
Fairmancr, 0 D, P. C, 549 ; 3 M. ik W. 473 ; 7 
L. J., Ex, 140. 

ITon-Belivery of Goods Sold on Credit.] — 

A., having bought some sheep on ciedit, left 
them in the custody of the vendor. Without 
any default on the part of A., the vendor resold 
the sheep : — Held, that though the price had not 
been paid or tendered by A., the resale was a 
conversion of the sheei) by the vendor in respect 
of which A. was entitled to maintain trover. 
Chnierif v. Viall, 5 H. & N. 288 ; 29 L. J., Ex. 
ISO ; 2'L. T. 466 ; 8 W. R. 629. 


B. STATUTE OP FRAUDS. 

See COKTRACT. 

1. What within the Statute. 
a. Subject-Matter. 

Mixed.] — A contract for the sale of goods, of 
the value of 10/, or upwards, is not the less 
within s. 17 of the .Statute of Frauds, be- 
cause it also embraces some other matter to 
which the statute does not extend. Harman v. 
Itirvr, 18 C. B, 587 ; 25 L, J., C. P. 257 ; 4 
W. K, 599. 

A promise to accept a bill of exchange ai?> three 
months for a given amount, the aggregate of a 
previous debt, and the price of certain goods of 
above 10/. value, agreed to be bought and sold, 
IS invalid,* unless there be a note in writing 
according to 29 Car. 2, c. 3, a. 17. Head v. 
Baldreij, 6 Ad. & E. 459 ; 2 N. & P, 217 ; 7 L. J., 
Q. B. 94. 

Auction.] — Sales by auction are within the 
17th section. Henworthy v. Sehojield, 4 D. & R. 
556 ; 2 B. & C. 945 ; 2 L. J. (o.S.) K. B. 175 : 
26 R. R. 600. 

Bonds, Shares and Stock.] — A contract for the 
sale of railway shares, or shares in a banking 
company, of the value of 10/., is not a contract 
for the sale goods, wares or merchandise, 
within the 17th section. Boiolhy v. Bell, 3 
G. B. 284; 16 L. J., C. P. 18 ; Humhle 
Mitehell, 3 P. & D. 141 ; 11 A. & E. 205 : 2 
Railw. Gas. 70 ; 9 L. J., Q. B. 29. 

jS’or is a contract to buy, sell or deliver 
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Spanish bonds. Hesdtme v. Siggen^ 1 Ex, 
856 ; 18 L. J., Ex. 16(5. 

Nor IS a sale of a share in a mining company. 
Watson V. Spratlen, 10 Ex. 222 ; 2 C. L. 11. 1434 ; 
24 L. J., Ex. 53 ; 2 W. R. 627. 

Qucere, whether a contract made by a stock- 
broker for foreign stock is a contract for goods, 
wares, and merchandise within s. 17 of the 
.Statute of Frauds, and consequently requires a 
mote in writing of the bargain thereunder. 
JPamle y. Gumm or 4 Ring, (n.C.) 445 j 

€ Scott, 286 ; 7 L, J., C. P. 206. 

Artificial Teeth.] — But a contract to make a 
set of artificial teeth to fit the mouth of the em- 
ployer IS a contract for the sale of a chattel, 
iimd a count for work, labour and materials is 
mot sustainable. Lee v. Griffin^ 1 B. & S, 272 ; 
3t) L. J., Q. B. 2.52 ; 7 Jur. (N.S.) 1302 ; 4 L. T. 
546 ; 9 W, R. 702, 

To Paint Picture,] — A contract by an ^artist 
with a picture dealer to paint a picture of a 
given subject at an agreed price, is a contract 
for the sale of a chattel. Isaacs v. Ilardg, 1 
Oab. & E. 287. 

Carriage. ] — Where the plaintiif agreed by 
parol, that, if the defendant would employ his 
ship to carry corn, he would procure him coals at 
A., and convey them to B. at a stipulated price ; 
— Held, that this was not a contract nor an 
agreement within the provisions of the statute, 
so as to be rec^uired to be in writing ; nor was 
part delivery or part payment necessary to make 
it binding on the parties. Cohhold v. Caston^ 1 
Bing. 399 ; 1 Car.<k P. 51 ; 8 Moore, 456 ; 2 L. J. 
<O.S.) C. P. 38. 

L., a cornf actor at N., agreed to sell barley of 
the plaintiff to the defendant, to be deliveretl at 
L.’s warehouse at D., to go by the fir&t boat of 
i., u'hich went from N. to 11.. at 38.s‘. per quarter, 
which was a higher price on account of its being 
to be delivered at lu.'s expense ; and the barley 
being then in the hands of T. the defendant de- 
sired him to see it delivered and measured, and 
put up properly, and the barley was sent by L.'s 
first boat, and the invoice delivered to the de- 
fendant, who requested time to pay, but after- 
wards refused to accept the barley : — Held, that 
this was a contract for the sale of goods, and not 

mixed contract for the carriage as well as sale, 
thoag:Ii the price was enhanced by the can iage ; 
.and tnat the defendant’s having appointed the 
particular boat, and having desired T. to inspect 
the loading, did not amount to an acceptance on 
his part. Asteg v. Umerg, 4 M. & 262 ; 16 

R. 11. 460. 

To Grow Crops.] — ^^Miere A. agreed to supply 
IB, with a quantity of turnip seed, and B. agreed 
to sow it on his own land, and sell the crup of 
fSeed produced therefrum to A. at ll. L?, the 
Winchester bushel, and the seed so produced at 
the price agreed upon exceeded m value the sum 
•of 10^, : — Held, that this contract was within 
the statute, and void for want of a memorandum 
in writing. Watts v. Fcleridj 10 B. & C. 446 ; 8 
L. J. (O.S.) K. B. 181. 

Sale for Delivery Elaewhere.]^ — A sale of goods 
for more than 107. by sample m one place, to be 
afterwards delivered at another, is within the 
iStatute. Cooper v. Msiony 7 Term Rep. 14. 

Trees to he Felled.] — The plaintiff verbally 
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agreed to sell to the defendant trees growing 
upon the plaintiff’s land, “to be got ‘away as 
soon as possible.” The defendant thereupon cut 
down some of the trees, and lopped off the 
stumps and branches. The plaintiff afterwards 
countermanded the sale, but the defendant cut 
down the remaining trees and earned them 
away : — Held, that, as the trees were to be 
felled forthwith after the agreement to buy 
them, the contract did not relate to an interest 
m land within s, 4 of the Htatute of Frauds ; 
that the contract was for the sale of goods, and 
that there had been a sufficient acceptance and 
actual receipt to satisfy s, 17. Marshall v. 
Green, 4.5 L. J., C. R. 153 ; 1 C. P, D. 35 ; 33 
L. T. 404 ; 24 W. R. 175. 

Writing differing from Contract ] — A parol 
agreement was for the sale of a quantity of 
•^vhiskey to be ascertained by a redip : — Held, 
that a memorandum In writing, representing the 
sale of an ascertained quantity, was not sufficient 
to satisfy the Statute of Frauds. Mahalo}* v. 
Duhhn and Chapelizod LtstUlerg Co,, Ir. R, 11 
C. L. 83. 

• b. Executory Contracts. 

Construction of Statutes.] — Section 17 of the 
29 Car. 2. c. 3, and s. 7 of the 9 Geo. 4, c. 14. are 
to be read together. Il trman v. lieerc, 18 G. B. 
.587 ; 25 L. h, C. P. 2.57 ; 4 W. R. .599. 

The effect of s. 7 of the 9 Geo. 4, c. 14, is 
to substitute for the words ’’for the price of 
lUV’ in s. 17 of the 29 Car. 2, c. 3. the words '‘of 
the value of 107,” Ih, 

Goods Made, and -to be Made.] — Where an 
order is given for goods, some of which are ready- 
made at the time of the contract, ami the rest are 
to be manufactured acconling to order, and the 
goods which are ready - made are aHer wards 
delivered and paid fur. the acceptance of them is 
a part acceptance of the whole, to satisfy 
s. 17 of the .Statute of Frauds, and the 9 Geo. 4, 
c. 14, s. 7, as the whole forms but one entire 
contract. tSooft v. L'astem Counties Bg., 12 M. 
& W. 33 ; 13 L. J., Ex. 14 ; 7 Jur. 996. 

Where Materials Found.]- — ^A printer verbally 
agreed to print for the defendant 50U copies of a 
treatise, to which a dedication was to be prefixed, 
at a certain price per sheet, including paper. 
The treatise was printed, and after the proof- 
siieet of the dedication was revised by the de- 
fendant, and returned to the printer, he, for the 
first time, discovered that it was libellous matter, 
and refused to complete the printing of it : — 
Held, that this was not a contract for the sale of 
goods, within s. 17 of the Statute of Frauds, 
as extended by 9 Geo. 4, c. 14, s. 7. Clayy. 
Yates, 1 H. & N. 73 ; ^5 L. J., Ex. 237 ; 2 Jui‘. 
(N.S.) 908 ; 4 W, R. 557. 

The 9 Geo. 4, c, 14, s. 7, only applies to cases 
where the bargain is for goods afterwarcls to be 
made, and not for goods for which the material 
is found, IT). 

Materials to be Procured.] — A contract for the 
sale of goods, to be delivered at a future day, is 
not invalidated by the circumstance, that, at the 
time of the contract, the vendor neither has the 
goods in his possession, nor has entered into any 
contract to buy them, nor has any reasonable 
expectation of becoming possessed of them by 
the time appointed for delivering them, otherwise 
than by purchasing them after making the con 
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tract. Ihhhlen'hite v. M'}fonnt\ 5 k W. 402 ; 
S L. J.*: Fx, 271 ; 13 Jur. .700. 

2. SUFFICIEXCy OF ^'OTE OB MEMORANDUM. 

*Sa sub tit. Contract, ante, vol. iv. 
a ils. 32 et soq. 

a. Greneral Beqiiisites. 

Contents.] — The menK>ranthim (tf a contract 

for the sale of required by the Statute of 

Fraud-^ mn-t exi»rc<5 every essential element of 
tlje contract. v. Sku ll, 7 Jur, (N.s.) 

llUy ; 4 L. X. 833 ; V W. R. 811. 

When made.] — The memoramlum of a contract 
f«>r the «ale of ctjotls must have been made 
before the c> »rDmeiicement of the action. Jfill v. 
Jhiment^ i* M. W, 30 : 11 L. J., Ex. 81. S. P., 
Lvm V. IJtxiou .78 L. J., Q. B. 131 ; 22 Q. B. D. 
3;77t 37 W. K.37U. ' 

The mettiorandum or note of an agreement | 
must Ikj a menioramlum of an agreement com- 
plete at the lime the mem iraiulinn is made. 
Jfundi/ V. Asptuuf, 43 L. J., Ch. 213 ; 13 Ch. D. 
8.73 ; 28 W, R. 347. 

Attempted Eepudiation.j — A. upon one and 
tlie same occasion btuight .several parcels of | 
g«x*ds of R., one parcel (t onsisting of chimriey- 
gla-ses amounting to 38f. lO.v. iUi,) for ready 
money, the rest (some of which had to be raaiiu- 
factureti) on credit. The goods were sent to the 
purchm-er at different times. The chimney- 
glassea being damaged m the cariiage, he 
declined to receive them. A, afterwards, in 
answer to an application by B. for payment fur 
the \vh< le of the goods, wrote to him in sub- 
stance as billows : ■* The only parcel of goods 
selected b>r ready money \vas the chimney- 
glassts, amounting to 38f. 10^?. 6<^., which goods 
t have never receive^l.and have long since declined 
to have, fur reasons made known to you at the 
time ; with regard to the re^t I am ready to payJ' 
An action having been brought to r^over the 
value of the whole of the gooils, A. paid into 
court siiflicicnt to cover all but the price of the 
chimney-glasses, and the jury found that the 
chimney-glas.ve.^ weie sold under a separate con- 
tract from the rest of the goofls ; — Held, that the 
letter, inasmuch as it contained an admission of 
the bargain and of all the substantial terms of 
it, "was a sufficient note or memorandum of 
the contmet, notwithsianding the sub^equeirit 
attempted repudiation of luihilitv. Batletj v. 
.Stvemtujs 0 C. B. (N.s.) 843 ; 30 L‘ J., C. P. 150 ; 
9 W, ll, 273. 

b. Statement of Price. 

Whether Necessai^.] — Where an execiitoi^' 
contract is entered into for the fabricatiun of 
goals, without any agreement as to price, the 
memorandum of the contract required by the 
Btatutc is sufficient without the specification of 
price. Hmillnj v. M'Laini’. 10 Bing. 482 : 4 M. 
A Scott, 340 ; 3 h. J., a P. 162. 

The defendant agrealto purchase the plaintiffs 
gfKxls at a discount of twenty-five per cent., 
from a list of goods with prices annexed, and he 
signal an order for the gocxls, referring to the 
list. The terms as to discount were not men- 
tioned in the order i—Held, that the order was 
not a sufficient rnemoiandum of the bargain, as 
at did not contain the price. Gmhnait v. 

36 ^ ^ ^ ^ 


A sold note expiessed “eighteen pockets of 
hops at 10U.v.‘’ Held, that parol evidence wms 
admissible to show that the lOO.s. meant the price 
per cwt. Sjjiccr v. Coojjor, 1 Gr. & D. 62 ; 1 Q. B. 
424 ; 5 Jur. 1086 ; 10 L. J., Q. B. 241. 

The defendants, merchants at St. Vincent’s, 
sent the plaintiffs an order to ship goods therein 
specified, by the “ Emerald.” The order directed 
that the terms were to be “moderate.” The 
plaintiffs accepted the order, and shipped the 
gooils accordingly. They were lost in the passage 
out: — Held, first, that there was a sufficient 
contract within the Statute of Frauds, Ashcroft 

V. Morrhi, 4 Man. &, G. 460 ; 6 Jur. 783. 

Held, secondly, that it was not necessary for 
the completion of the contract that the price of 
the goods should be specified ; it was enough to 
say that the price should be moderate, and the 
^ goods being named, that price might be ascer- 
►tained with sufficient certainty to satisfy the 
statute. Ib, 

A contract of sale may be complete and bind- 
ing, though silent as to price (such silence being 
equivalent to a stipulation for a reasonable price) 

‘ and as to the time and mode of payment. Val^ij 
\ V. Gilmm, 4 C. B. 837. 

There may be a complete contract, so as to 
pass the property in goods from the seller to the 
buyer, although the price has not been definitely 
agreal on between them. Joyce v. Sicami, 17 
C. B. (N.S.) 84. 

A note of a bargain for the purchase and sale 
or goods must state the price of the goods, or it 
will not satisfy the requisites of the statute. 
Blmorc v. Khtqsoote, 8 D. &; R. 343 ; 6 B. & C. 
583 ; 29 R. R. 341. 

Tart Performance— Parol Evidence.] — 

After a parol agi'eement for the sale of goods, 
to be delivered % successive consignments at a, 
specified price, had been entered into, a memo- 
randum in writing of the bargain, but omitting 
the jirice, w^as made and signed by the agent of 
the sellers ; and several of the consignments wdre 
deliveied, accepted and paid for at the price 
agreed on : — Held, in an action for non-delivery 
ot the remaining consignments, that the memo- 
* randum was merely an admission of a contract 
j of wdiich there had been part performance, and 
1 that parol evidence wms admissible to prove the 
price. Jefcott v. Sorth British OH Co., Ir. E. 
8 C. L. 17. 

Method of Payment.] —At the time of enl^ring 
into a contract for the sale of goods it was agreed 
that payment should he made by a cheque 
on the defendant’s brother : — Held, that the 
omission of 'that stipulation did not vitiate the 
memorandum. Sari v. Bourdillon, 1 C. B.(N.S.> 

; 188 ; 26 L. J., C. P. 78 ; 2 Jur. (N.S.) 1208 ; 5 

W. B, 196. 

Upon a sale of whiskey, the parol agreement 
was that the price should be paid in cash within 
a month after delivery, or by a biU at four 
months with hank rate of interest added 
Held, in an action for non-delivery of the whiskey, 
that a memorandum in writing, representing the 
sale as for “net cash,” w'as not sufficient to 
satisfy the Statute of Frauds. 2/ahalen v. 
Buhlln and Chapvlizod Distillery Co., Ir. R. 11 
C. L. 83. 

c. Mames of Buyer and Seller. 

Certainty as to.]— A contract in writing to 
satisfy the Statute of Frauds must contain the 
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name of the seller, qu^ seller, as well as the 
signature of the peison to be charged. Vanden- 
herg v. Spooner., 4 H. & C. 519 ; 35 L. J., Ex. 201 ; 
L. k 1 Ex. 316 ; 14 L. T. 701 ; 14 W. R. 843. 

The following bought note : “ D. S. agrees to 
hay the whole of the lots of marble purchased 
by V., now laying at Lyme, at l/f. per foot,” is 
not a sufficient memorandum, inasmuch as it 
does not appear by reasonable construction or 
necessary intendment that V. is the vendor. II). 

It is not necessary that the parties should be 
described as buyer and seUer, provided it is clear 
from the surrounding circumstances which posi- 
tion they respectively occupy. Newell v. Rad- 
Ami, 37 L. J., C. P. 1 ; L. R. 3 C. P. 62 ; 17 L. T. 
liS ; 16 W. R. 97. 

A baker bought of a flour dealer a quantity of 
flour. At the time of the sale Williams, the 
dealer’s agent, by whom the sale was ejected, 
wrote and signed the following entry in the 
baker’s book : “ Mr. Newell, 32 sacks culasses, 
nt 39,?. 280. To wait orders. John Williams. 
June Sth”: — Held, that the surrounding cir- 
oumstances of the contract might be looked at 
in ascertaining the meaning of the document, 
and that it was a sufficient note or memorandum 
of the contract within the statute. Ib. 

Section 17 of the Statute of Frauds cannot be 
satibfied unless the existence of a bargain or 
•contract appear evidenced in writing, and a bar- 
gain or contract cannot so appear unless the 
jiarties to it are specified either nominally or by 
description or reference. It must state the name : 
of the seller as well as the buyer ; the party : 
supplying as well as the party supplied with 
goods. Therefore, where J. signed the following i 
paper, addressed to no one in particular, but 
given to H., “ I will furnish H. with funds to | 
purchase a steam-engine on his suiting himself and 
notifying the purchase to me,” and H. showed ! 
this to B., who supplied the engine to J., it was j 
held, that the contract was void for not stating ■ 
the name of the party supplying the goods. 
Williams v. Rynies, 1 Moore, P, 0. (N.s.) 154 ; 
2 N. R. 47 ; 9 Jur. (N.s.) 363 ; 8 L. T. 69 ; 11 
W. R. 487. 

How Inserted.] — It is immaterial when the 
name of the party sought to be charged is added 
by the pai’ty himself, on what part of the paper 
it appears — whether at the head, in the middle, 
or at the end ; and it is the same thing, in that 
respect, when it is put there by the party’s 
authorised agent. Darrell v. Doans, 1 H. & C. 
174 ; 31 L. J., Ex. 337 ; 9 Jur. (N.s.) 104 ; 7 L. T, 
i)7 ; 10 W. R. 665-.EX. Oh. 

d, Signature. ^ 

See eases, sub tit. Conteact, ante, vol. iv. col. 51. 

Of Party to be Charged.] — It is no objection 
to the validity of a contract for the sale of goods, 
signed by the seller, that the seller cannot en- 
force the same contract against the buyer, be- 
cause the buyer has never signed it. Allen v. 
Bennet, 3 Taunt. 169 ; 12 R. R. 633. 

A party cannot sue another for not accepting 
goods, if the contract note was only sign^ by 
himself ; for if he acted as a broker, he cannot 
sue as a principal ; and if he was a principal, 
his signing w^ould not bind the vendee, Rayner 
v. Lintliorne, 2 Oar. & P. 124 ; E. & M, 325. 

A memorandum signed by parties, whereby 
they agi’eed to give so much for goods, takes the 
case out of the statute, though not signed by the 


seller, nor expressing any consideration for their 
promise, otherwise than by inference froifi their 
own obligation. Egertoii v. Matthews, 6 East, 
307 ; 2 Smith, 389 ; 8 R. R. 489. 

A note or a memorandum of a contract for 
the sale of goods, signed by the seller only, i«5 
not sufficient. Champion v. Phmmer, 1 Bos. & 
P. (N.E.) 252 ; 6 Esp. 240 ; 8 R. R. 795, 

Entry in Parties’ Books.] — A memorandum of 
sale of goods m the vendor’s books, signed by 
the vendee in initials, the vendor’s name not 
appearing in the book, is not a sufficient note in 
writing ; nor will the defect be cured by a letter 
from the vendee, in which the vendor’s name 
does appear, unless the letter clearly refers to 
the memorandum. Jacob v. Kirh, 2 M. & Rob. 
221 , 

The traveRer of hop merchants in London 
•agreed with the defendant, at Leeds, for the sale 
to him, by sample, of a quantity of ho]Ds. The 
defendant wrote m his own book, which he kept, 
the following memorandum : “Leeds, 19th 4)c- 
tober, 1836, sold John Hodgson, 27 pockets Play- 
steel, 183i>, Sussex, at 103.?. ; 4 pockets Selme 
B^kley at 95^f. The bulk to answer sample. 
Samples and invoice to be sent per Rockingham 
coach. Payment in bankers’ bills at two 
months.” This was signed by the traveller on 
behalf of the sellers Held, a sufficient memo- 
randum of the contract. Johnson v. Bodgson, 

2 M. & W. 653 ; 6 L. J., Ex. 185. 

The defendant went into the plaintiff's shop, 
and agreed to purchase goods in the aggregate 
exceeding the value of lOX The several articles, 
wiih their respective prices, were entered in the 
plaintiff’s order-book, on the fly-leaf, at the be- 
ginning of which was wTitten the name of the 
plaintiff ; and the defendant wrote his name at 
the foot of the entry, for the purpose of verifying 
the bargain : — Held, a sufficient signature of the 
contract by both parties. Sari v. Bourdillon, 
1 C. B. (N.s.) 188 ; 26 L. J., 0. P. 78 ; 2 Jur. 
(N.S.) 1208 ; 5 W. R. 196. 

Open Proposal Signed by Writer.] —A promise 
in writing, signed, to pay any one unnamed, who 
shall furnish goods to the writer, or to a third 
person making default, will become a binding 
contract with any one, whosoever he may be, 
who shall accept the promise in writing and 
furnish the goods. Williams v, Byrnes, 
su^ira. 

Name Printed.] — ^A letter containing pro- 
posed terms of a contract between A, B., the 
sender, and the sendee, written out by the sender 
upon paper bearing a printed heading, “ Memo- 
randum from A. B.,” was held to be a sufficient 
note in writing to chai'ge A. B. A memorandum 
of a contract is sufficiently signed within s. 4 of 
the Statute of Frauds if it coutains the terms of 
the contract and the name of the party charged, 
and is given by him to the other party under 
circumstances which show a recognition of the 
name as it stands for his own. Towrret v. 
Crivps, 48 L. J., Ch. 567 ; 27 W, R. 706. 

A biR of parcels, in which the vendor’s name 
is printed, delivered to the vendee at the time of 
an order given for the future delivery of goods, 
seems to be a sufficient memorandum of the con- 
tract. Saunderson v. Jaekson, 2 Bos. & P. 238 ; 

3 Esp. ISO,* 6 R. R. 382. 

A bRl of parcels, in which the name of the 
vendor is printed, and that of the vendee written 
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by the vendor, is sufficient to oiiarge the vendor. 
ISehneUUi' v, yarns ^2 i: S. 15 It. i\. 
825. 

“Approved by me J. S.”j — Qinero. whether 
the words “■ approve<l i>y me .T. S./‘ affixed to 
certain memorauda by way of ap]>roval of an 
arrangement in which the pai ty is inte'csted. is 
a signing within the Statute of Fraud". Parker 
y. Smith., 1 Coll. C. 0. OUS. 

Who can Sign as Agent.] — One of the parties 
to a contract cannot sign tlie name uf the laher 
as his agent, so as to bind him under the Statute 
of Frauds. The signature as agent must be by 
some third person. Ska r man v. Prandt^ 40 L. J.. 
Q. B. 312 ; L. K. 0 Q. B. 720 : 19 W. it. 9.50. 

A broker, carrying on business as “ IV. 8. & 
Co.,” was authorized by Messrs. B. & H. to buy 
for them in the market 200 tons of hemp. 
drew up and forwaidid to them a contract- 
note : “ Bought for Messrs. B. H. of our 
pr^cipals 200 tons of hemp — W. S. «5c Co, 
Ijrokers.” He had, in fact, no principals as 
sellers in the transaction ; but B. k H. had 
no notice of this. They havinir refused to accept 
hemp under the contract : — Held, tliat he could 
not maintain an action on the contract, on the 
grounds that the contract in writing was with an 
undisclosed principal as .seller, and not with him- 
self as seller ; and aBo, that he, if a j tarty to the 
contract, could not sign as agent for Messrs. B. k. 
H., so as to bind them within s. 17 of the Statute 
of Frauds. Ib. 

The agent contemplated by s. 17 of the 
Statute of Frauds, who may bind a person by 
his signature to the memorandum of a bargain, ! 
must be a third person, and not the other con- I 
tracting party. Where, therefore, an auctioneer I 
wrote the name of the defendant in his book j 
opposite to a lot purchased : — Held, in an action 
brought in the name of the auctioneer, that such 
entry w^as not sufficient to take the case out of 
the statute. FarebrotJier v. Sinmutis^ 5 B.&Ald. 
333 ; 24 K. B. 399. 

The vendor is not an agent of the vendee suffi- 
cient to satisfy the statute, though he wrote the 
note by the direction and at the dictation of the 
vendee ; an agent must be some third person. 
Wright v. Danmh, 2 Camp. 203 ; 11 B. B. 693. 

In an action to recover the price of clocks sold 
by the plaintiff to the defendant, it appeared 
that the plaintiff's traveller, when he took tche 
Order for the goods, wrote out in the presence of 
the defendant, upon printed forms, two memo- 
randa of it, putting the defendant’s name upon 
them, and handing one of the papers to the de- 
fendant, who kept it : — Held, that there was no 
evidence that the traveller signed the memo- 
randa as agent of the defendant, so as to bind 
him within the Statute of Frauds, s. 17. Murphy 
y. Boese, 44 L. J., Ex. 40 ; L. B. 10 Ex. 126 ; 32 
L. T. 122 ; 23 W. B. 474. 

The signature of a contract by an agent autho- 
rised to make a binding contract is sufficient, and 
it is not necessary that, at the time of signing, 
there should be any intention that such signature 
should be binding within the Statute of Frafltk. 
Dnrrell v, Evans^ 1 H. k C, 174 ; 31 L. J., Ex. 
337 ; 9 Jur. (N.S.) 104 ; 7 L. T. 97 ; 10 W. B. 665 
—Ex. Ch. 

Dm a hop-grower, having sent samples of his 
hops to his factor, E,, went to the factor and 
offered to buy some at 16Z. 16s. a cwt. After | 
some negotiation between E., the factor, and D., i 


the latter agreed to sell the hops at that price, 
anil the factor wrote m his bDok,in the presence 
of D. and E., a memorandum of the bargain in 
duphe ite. one part of which he headed with the 
name ot E. and the other part with the name of 
D. E. requested that the date might be altered, 
^>0 that by the custom of the hop trade he would 
have a week’s more time for payment. D. con- 
bcntcd, and the alteration w'as made by the factor, 
who tore from his book the part of the memo- 
randum headed with the name of E., and de- 
livered it to him, and kept the countcrloil m his 
possession : — Held, that there was evidence that 
the factor was the agent of both parties for the 
purpose of drawing the record of the contract 
binding on them ; and that, if he was, the name 
of E., at the head of that part of the memoran- 
dum delivered to him, was a sufficient signature 
by his agent. Ib, 

A contract for the sale of goods was, in the 
presence and at the desire of the buyer, w'ritten 
and signed by the seller’s traveller in a book be- 
longfng to the former, as follows : “ Of North & 
G., 3<-» mats. Maurs. Cash, two months. Joseph 
Bysnn : ” — Held, that this was not a sufficient 
note or memorandum of the bargain, Dyson not 
appearing to be authorised to sign it as agent for 
the buyer, Graham v. J/wA.wrt, 7 Scott, 769 ; 5 
Bing. (x.C.) 603 ; 8 L. J., C. P. 324. S. P., 
Graham v. Fretwell, 4 Scott (N.R.) 25 ; 3 Man» 

& G. 368 ; 11 L. J., C. P. 41. 

The authority of an agent to sign such a con- 
tract need not he in writing. Ib. 

Bought and Sold Notes.] — The sold note, bear- 
ing the signature of the broker, who acts for 
both buyer and seller, is a note or memorandum 
m writing of the bargain signed by a lawfully 
authorized agent of the buyer, to satisfy s. 17 of 
the Statute of Frauds. Part on 'v. Crofts^ 16 0. B. 
(N.S.) 11 ; 33 L. J., C. P. 189 ; 10 L. T. 34 ; 12 
W. B. 653. 

A broker, signing a contract-note as selling as 
broker for undisclosed principals, cannot sue as 
principal on the contract. Sharman v. Brandt., 

40 L. J., Q, B. 312 ; L. B. 6 Q. B. 720 ; 19 W. B. 
956, 

Where the vendor countermanded tne^utho- 
i rity of the broker after he had agreed to seHy*l^ut 
I before the sale note was made out : — Held, thalTh^s 
the contract could not be enforced. Farmer v. 
Itobiimm. 2 Camp. 339, n. 

A broker acting for the plaintiff made a con- 
tract for the sale of goods to the defendantfsend- 
ing a note to each party, but signing only that 
which was sent to the seller ; he, however, 
entered the contract in his book, in which he 
signed botn the bought and sold notes. The 
defendant kept the note which was sent to him 
'without objection until called upon to accept the 
goods, when he repudiated the contract, assign- 
ing for reason that the note sent to him was not 
signed ; — Held, that his conduct amounted to an 
adinission that the broker had authority to make 
the contract for him, and consequently that his 
signature to the sold note bound him. Thompson 
V. Gardiner^ 1 C. P. D. 777. 

Held, iilso, that the signed entry in the broker’s 
book was a sufficient memorandum of the bar- 
gain to satisfy the Statute of Frauds. Ib, 

A broker having a general authority to pur- 
chase spices for one person, having purchased 
some for that person on Saturday, went to 
another person on the Sunday, and offered them 
to him for sale, saying that he would deliver the 
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contract on the Monday. The person to whom that these constituted a sufficient note or memo- 
they were offered said,^ that he must have the randum of the bargain, and rendered it binding- 
contract on that day (Sunday) A bought note upon the parties.^ Ih, 

was accordingly delivered to him on the Sunday, A broker who is employed to sell goods for 
The broker could not say when he made out a any person, and who agrees for the sale of them, 
sold note for the vendor, whether it was within and gives to the purchaser and his employer a 
a week or more from the Sunday; but stated sold note, is to be considered as an^ agent for 
that he informed him of the sale on the Monday both parties ; and such note is a sufficient note 
or Tuesday. The entry in the broker’s book was within the Statute of Frauds. Ritoher v. Cam- 
not signed: — Held, that the contract was not mcyf^v, 1 Ksp. 105. 

sufficient under the statute. Smith v. Sj)arntH\ Where a person is told by two parties that he 
2 Car. & P. 544 ; 4 Bing. 84 ; 5 L. J. (o.ss.) C, P. is to be the broker, to make a contract between 
SO ; 29 R. R. 514. them for the sale of goods, and he in conse- 

A broker, employed to effect a sale of goods quence reduces it into writing, and sends a sale 
for his principal, made a verbal contract with note on the terms to each party, this is a valid 
the vendee, and after entering it into his o\\m contract within the statute. ^ Chapman v. Part- 
book without signing it, delivered a bought and ridgp^ 5 Esp, 256 ; 8 R. R. 852, 
sold note to the vendor and vendee respectively, The defendants bought of the plaintiff a quan- 
each paper differing in its items Held, that tity of wool, it being agreed between them, in 
there was no memorandum in writing of the . >the presence of a broker, that the wool "'iv'as to 
contract to bind either under the statute, be delivered in good dry condition. On the 
Gnuit v. Fletcher, S D. 5: R. 69 ; 5 B. *!c C. 486 ; same day the broker sent a sold note signed by 
29 R. R. 286. * him to the plaintiff, no copy of which was c^m- 

Where a broker is authorised by one man to municated to the defendants, but in which he 
sell goods, and by another to buy such goods, omitted the stipulation as to the condition of 
an entry in his book of a sale of those goods tl^^e wool. The wool dehverei to the defendants 
from the one to the other, signed by him, is a was not in good dry condition Held, in an 
binding contract between the parties. Seyman action against them for the price of the wool, that 
Y. Xcale, 2 Camp. 837. they were not liable, there being no note in 

If a broker makes a contract with the defen- writing within the Statute of Frauds, as the 
dant for the purchase of goods, and delivers by broker was not their agent to make the contract, 
mistake a bought note to each party, and does but merely to seR them wool in a good dry 
not mention his principal’s (i he buyer’s) name, condition. PitU v. PecUett, 13 M. &: W. 743 ; 
but makes a proper entry of it in his book — 14 L. J., Ex. 358. 

— Held, that the buyer may maintain an action The defendant, a merchant residing at St^ 
for the breach of this contract. Gale v. Wells, Petersburg, carried on business in London 
1 Car. & P. 388. through H., who had himself no capital or 

■V^ere there is an entry of the contract be- credit, and was universally known to represent 
tween buyer and seller, by a broker acting for the defendant, though H,’s name was always 
both parties, in his book, signed by him, that used. The defendant gave notice to H. that he 
entry is the binding contract between the purposed to cease employing him; after which 
parties, and a mistake made by him when send- H. contracted with the plaintiff to seU him 
ing them a copy of it in the shape of a bought tallow (of more than 10^. value), and H’s name 
or%old note will not affect its validity. 8ie%'e~ was used as before, H. intending to make the 
wriyht v. Archihald, 17 Q. B. 103 ; 20 L. J., contract on his own account ; but the plain- 
Q. B. 529 ; 15 Jur. 947. tiff did not know this, and believed that H. 

Where a broker omits to enter and sign any represented the defendant as usual. The con- 
contract in his book, and sends bought and sold tract was made by a broker acting for both 
notes to the buyer and seller, if these agree they parties. He signed the bought and sold notes ; 
constitute a binding contract ; but if there is the former beginning, “ Bought for T.,” and the 
any material variance between them, they are latter, ‘‘Sold for H. to my principals : ” — Held, 
both nullities, and there is no binding contract, that the bought and sold notes constituted a 

sjifficient note in writing to charge the defen- 
Wtiere, in a sale between brokers, the bought dant, and that he was liable. Trueman v, Lod-ery 
and sold notes were not exchanged, and there 11 A. & E. 589 ; 3 P. & D, 567 ; 9 L. J., Q. B. 165. 
was no evidence that the seller had notice of B. M. k. Co., brokers in London, being em- 
the contract, but the contract wds ^ part per- ployed by S. to purchase oil, dealt \\dth T, & 
formed ; — Held, that there was a binding memo- brokers, who were employed by the plaintiff to 
randum. Thomas, F.c parte, Thorp, In re, 11 sell oil, without either broker disclosing the 
Jur. (N.s.) 49 ; 11 L. T. 586 — ^L. C. names of their princiimls. H. M. & Co. delivered 

If a' broker, employed both by seller and to T. & M. a note as follows Sold this day 
buyer, negotiates a sale, but by mistake deliver for T. & M. to our principal, ten tons of oil,” 
to the several parties sale notes differently de- specifying the terms and price, which was above 
scribing the goods, no contract arises. Thorn- lOZ. This note was signed “ D. M. & Ca, 
ton V. Kempster, 5 Taunt. 786 ; 1 Marsh. 355 ; brokers, quarter per cent, brokerage to D. M. & 
15 R. R. 658. Co*” Co. did not disclose the name of 

The signed’entry of a contract in a broker's their principal, S., till after the lapse of an un- 
hook is not of necessity the only evidence to rAsonable time, when S. had become msolvent. 
render the contract binding within the statute. The plaintiff sued H. M. & Co. for not accepting 
Goom V. AHlo, 9 D. & R. 148 ; 6 B. & 0. 117 ; the oil, Hying the sale as by himself to H. M. 
30 R. R. 262 ; 5 L. J. (o.s.) K. B. 31. & Co. D. M. & Co. denied the contract. On 

Where a broker entered in his book the terms the trial, tthe plaintiff proved a custom in the 
of a contract, but did not sign it, and delivered trade, that, when a broker purchased without 
to the parties bought and sold notes copied from disclosing the name of his principal, he was 
Ms book, and which he did not sign Held, liable to be looked to as principal Held, that 
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levidencc of this custom was admissible as ex- 
plainfng' the terms of the instrument, and that 
as thus explained it was a hutficieut memoran- 
«'Ium of the contract to satisfy the Statute of 
Frauds. Dale v. Hnmfrtnj, El. Bl. iSc El. loOt ; 
:27 L. J., Q. B. 300 ; 5 Jur. (jr.s.) lUl ; 0 E. 
S54— Ex. Ch. 

Wdiere A., having goods to sell, employed a 
broker for the purpose, ami B., being desirous of 
purchasing them, authorised the broker's sales- 
man to offer a certain price, who in consequence 
brought the parties together, and wlio having 
concluded the contract in the absence of the 
Salesman, dictated to him the terms of it ; of 
which he made an entry in his master’s book, 
but did not sign it, and afterwards communi- 
cated the circumstances to the broker, who 
directed a clerk to enter and sign the contract 
in his book, and sent a sale note, signed by him- 
to A., but no bought note was sent to B.:— r 
Held, that there was no note or memorandum in 
willing, sigiieil by an agent duly authorised, to 
saHsfy the statute. //e/n/cr.vfOi v. 

1 Y. i J. 387 ; 30 R. R. 790. 

Auctioneers,] — It seems that taking sale^of 
irotids by auction tu be within s. 17, the 
iuictiuneer or broker, who is a middleman, 
must be taken to be the agent of both parties, 
s.) as to bind the purchaser by his signature, 
TXinde v. Whiteliouse., 7 East, 558 ; 3 Smith, 528 ; 
S R. R. 673. 

An auctioneer is an agent lawfully authorised 
by the buyer to sign a contract fur him, whether 
it is for the purchase of an interest in land or 
goods, and his authority is given by the buyer 
bidding aloud ; and the name of the purchaser ^ 
of divers lots at an auction being written dowm 
on the sale bill opposite to snch lots, for which - 
- the purchaser was declared to be the highest 
bidder, is a note or memorandum in writing 
'Sufficient to satisfy the intent of the statute. 
Bnuut^rsan v. 2 Taunt. 38 ; 11 B, R. 52U. 

Entry in Sale Book.]— The highest bidder , 

is bound by the entry in the sale book of the I 
auctioneer’s clerk made in his presence, upon his j 
name being called out as the purchaser, even in 
an action brought bv the auctioneer. Bird v. 
Boulter, 1 N. & M, 313 ; 4 B. & Ad. 443. 

In an action by an auctioneer against a pur- 
•chaser for goods sold, on entry in the sale book 
by the auctioneer’s clerk, who attended the side, 
^nd, as each lot was knocked down, named the 
purchaser aloud, and on a sign of assent from 
bim, made a note accordingly in the book, is a 
memorandum in writing by an agent lawfully 
authorised ; for the clerk is not identified with 
the auctioneer, and in the business which he 
performs of entering names, &;c., he is impliedly 
authorised by the persons attending the sale to 
be their agent. iZ>. 

Upon a sale by auction, subject to conditions 
■of sale, the auctioneer’s entry in his book is void 
under the Statute of Frauds, unless the entry 
■contains such reference to the conditions as 
to identify them upon production as being the 
•conditions mentioned therein. Rhhton^ v. 
Whatmore, 47 L, J., Ch. 629 ; 8 Oh. D. 467 ; 
56 W, B. 827. See Pierce v. Corf, 43 L. J., Q. B. 
h2 ; L. R. 9 Q. B. 210 ; 29 L. T. 219 ; 22 
W. E. 299. 

After Auction.] — The plaiiitiff put up 

for sale by public auction a quantity of timber, 


several lots of which were unsohl. A few days 
afterwards the defendant called on the auctioneer, 
and selected from the catalogue two of the 
unsold lots, which he agreed to purchase. The 
auctioneer then wrote, in the defendant’s pre* 
sence, his name in the catalogue opposite these 
lots : — Held, that the auctioneer was not the 
agent of the defendant, so as to bind him by 
signing his name, and consequently there was 
no sufficient note or memorandum of the 
bargain. Mews v. Carr, 1 H. & N, 481 ; 26 
L. J., Ex. 39. 

So a receipt given by an auctioneer’s clerk 
three days after the sale, and signed by the 
clerk, acknowledging payment of part of the 
purchase-money for‘* Lot 4, Mr. J. S.’s property,” 
is not such a memorandum in writing as would 
bind the vendor. Seuible, that the name of the 
auctioneer printed on the back of the particulars 
and conditions of sale, is sufficient to bind the 
vendor. By as v. Statford, 7 L. B., Ir. 590. 

! ^ 

I e. Subsequent Batification. 

Alteration — Connected Documents.] — A verbal 
order for goods was given with a direction that 
they should be sent by a particular route. The 
goods were afterwards sent by another route, 
and a letter written to the purchaser by the 
vendors stating the original order and the altera- 
tion in the mode of transit, and inclosing an 
invoice which contained the particulars of the 
goods and the price. The goods did not reach 
the purchaser, who, on being applied to after- 
wards for payment, wrote a letter in which he 
acknowledged the original order, but declined 
to pay on the ground that the goods were not 
sent by the route directed. In an action for the 
price of the goods, the jury found that the 
purchaser, by his conduct, had ratified the 
alteration in the route : — Held, that the letters 
and invoice constituted a memorandum in 
writingjof the original contract within the Statute 
of Frauds, and the alteration of the route having 
been ratified by the purchaser, the vendors were 
entitled to recover, although the ratification was 
not in writing. Leather Cloth Co. v. Mie/miwms, 
44 L. J., Q. B. 54 ; L. R. 10 Q. B. 140 ; 32 L. T. 
307 ; 23 W. B. 593. 

Admission of Parol Evidence to Prove Assent 
or Terms.] — A memorandum containing proposed 
terms for the sale of a ship having been drawn 
up by the vendors’ broker, but not signed, was 
sent to the pui'chaser. He made interlineations 
in red ink altering the terms, and having signed 
the document, returned it to the vendors’ broker. 
The alterations were subsequently not acquiesced 
in by the vendors, and were struck out, and 
further interlineations were made by the ven- 
dors. The vendors’ broker then signed the 
document and submitted it to the purchaser, 
who assented to the terms of it as it then stood : 
— Held, in an action on a contract in the last- 
mentioned terms against the purchaser, that, 
notwithstanding the provisions of the Statute of 
Frauds, parol evidence was admissible to show 
that the purchaser had so assented, inasmuch as 
there had never been a contract between the 
parties until such assent on bis part; and 
the effect of the parol evidence was, therefore, 
not to vary a written contract, but merely 
to show what was the condition of the docu- 
ment when it became a contract between the 
parties. Stewart v. Mdowes, 43 L. J., C. P. 
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2(14 ; L. E. 9 C. 1>. 311 ; 30 L. T. 333 : 22 W. E. 
nsi. 

A. and r>. l:)€inpr jointly interested in a quantity 
of oil, A. entered into a contract for the sale of 
It without the authority or knowledge of B., who, 
on receiving information of the ciicuinstancc, 
refused to be bound by it. but afterwards 
assented bj' parol, and samples were delivered by 
the vendees : —Held, that B.'s subsequent ratifi- 
cation of the contract rendered it binding ; and 
that it was to be considered as a contract in 
writing within the statute, x^oame.s v. Sjn‘/nr)‘, 

I D. & B. 82 ; 24 B. B. 831. 

Authority of Agent.]— If an agent, without 
aiithoriiy, makes a contract in writing for the 
purchase of goods by his principal, who sub- 
set piently ratities the coni ract, such ratification 
will render a note or memorandum of the side, 
signed by the agent, sufficient under the statute. ; 
JA/eZm;/ v. Dutin, 4 Bing. 722 ; 1 M. «S: P. 701 ; 

0 L. J. (O.S.) C. P. 184 ; 29 B. B. 714. 

See also Peincipal and Ag-ent. 

Admission to Agent.] — 'Where the defendant 
having commissioned B. to buy for him a mare 
belonging to the jjlaintiff, and B. on the l.ltli 
j\Iay wrote to the defendant that he had bought 
the plaintiff’s mare for 42Z., and asked for a 
cheque ; and on the 2.5th the defendant wrote to B. 
that he only returned home the day before, or 
he would have at once answered his letter and 
sent a cheque for the mare which he had bought 
for him, and promised to send a cheque : — Held, 
that the wwitten admission by the purchaser to 
his agent, that he had bought certain goods for 
him, was a sufficient note or memorandum of 
the bargain between him and the vendor, Gtlmm 
V. Holland, 1 H. & B. 1 ; 85 L. J., C. P. 5 ; 
L. B. 1 C. P. 1 ; 11 Jur. (x.s.) 1022 ; 13 L. T. 
293 ; 14 W. E. 86. 

f. Connected Documents. 

Bought and Sold Notes — ^Material Alterations 
and Variations.]— A material alteration in a sale 
note by the broker, after the bargain made, at 
the instance of the seller, without the consent 
of the purchaser, annuls the instrument, so as to 
preclude the seller from recovering upon the 
contract, evidenced by the instrument so altered 
by him. Powell v. Biveft, 15 East, 29; 13 B. 
B. 358. 

A material alteration in a sold note made by 
the buyer, without the knowledge or consent of 
the seller, prevents the former suing on the 
contract, not\vithstanding the duty of ihe latter 
may not be varied bv the alteration. Jlollvtt v. 
IVaoherhartli, 5 C. *B. 181 ; 17 L. J., C. F. 47 ; ; 

II Jur. 1065. 

If there is a material discrepancy between the 
bought and sold notes there is no contract. 
Towneiul v. Bralieford, 1 Car. &. K, 20. S. P., 
F'mnden v. Leeij, 11 AV. B. 258 ; Greg son v. 
Much, 4 Q. B. 737. 

A broker delivered to the vendor bought and 
sold notes written on one sheet of paper, and the 
day for payment was inserted at the end of the 
bought note only, but in those made out for the 
purchasei‘3 the day was inserted at the end of the 
bought as -well as of the sold note : — Held, that 
as the bought and sold notes delivered to the 
vendor were both WTitten on one sheet of paper, 
the whole must be considered as forming one 
contract ; and consequently that there was no 


' variance. Hacleun v. Bunn, 4 Bing. 722 : 1 M. 
; ic P. 761 ; 6 L. J. (o s ) C. P. 184 : 29 B, B. 714. 

0. & Co. and H. k Co. were merchants at Cal- 
, cutta. H. k Co. solfl to C. & Co. indigo, through 
the medium of a broker, who drew^ up a ^old 
note addressed to H. k Go., and submitted it to 
H. for his approval : when. H. having objected 
to a particular word remaining, tiie broker took 
I the note to C,, and informeil him of H.'s objec- 
j tion, 0. struck his pen through the word objected 
to by H., placing his initials over that erasure, 
and returned it to the broker, who thereupon 
delivered it, so altered, to H, & Co. I’he broker 
delivered to C. k Co., on the following day, a 
bought note, which differed in material tenns 
from the sold note : — Held, that the transaction 
was one of bought and sold notes, and that 
the circumstances attending C.’s alteration of 
the sold note, and affixing his initials, were not 
sufficient to make that note alone a binding 
contract : ami that there being a material 
variation in the terms of the bought note with 
the sold note, tliej' together did not constitii?te 
a binding contract. Cowie v. Ilemfrif, 5 Moore, 
P. C. 232 ; 3 Moore, Ind. App. 448 ; 10 Jur. 789. 

-2 — Intention to Bind.] — A broker, acting 
for the plaintiff, verbally contractetl to buy hem]) 
of the defendant, and sent him a note, stating 
the terms, commencing thus : ‘‘Sold for Mr. C. 
to Mr. I\r.” The defendant sent back another 
note, commencing : “ I have this day sold, 
through you, to Mr. M.,” &c. The time of the 
sale, as stated in the two notes, varied materially. 
In an action against the defendant for non- 
delivery, treating the note signed by him as the 
contract : — Held, that his liability depended 
upon the question of fact, whether the note 
signed by him was intended by both parties 
to be the contract, in which case he would be 
liable, or whether the defendant only intended 
to be bound as the seller, jirovided the plaintiff 
should also sign a note to bind himself as buyer. 
Moore\, Camplell, lU Ex. 323 ; 2 C. L. B. 1084 ; 
23 L. J., Ex, 310. 

See also cases ante, cols. 394, 412. 

Letters — Acceptance in Tenna.] — Letters do 
not constitute a note in writing of the contract 
if they vary in their description of the terms of 
the contract. Smith v, Surmaii^ 4 M. & Bv. 455 ; 

9 B. k C. 561 ; 7 L. J, (o.S.) K. B. 296, 

A letter written by a defendant, in answer to 
letters of the plaintiff containing the terms of a 
bargain for the sale of cotton, does not amount to a 
sufficient memorandum, because it does not 
1 amount to an absolute admission of the existence 
j of a contract in the terms alleged by the plain- 
‘ tiff, being equally consistent with the existence 
of a different contract. » Caregan\, Richards^ 15 
L. T. 252. 

On the 11th of January, B. verbally agreed 
with B. to buy his wool for a price exceeding 
lOZ., and wrote the terms in a letter, which B. 
took away. One of those terms was, “ the whole 
to be cleared in about twenty-one days.” In 
a letter sent to B. on the 8tb of February, and 
signal by B., he said, “ It is now twenty-eight 
days since you and I had a deal for my wool 
which was for you to have taken all away in 
twenty-one days from the time you bought it. 

I do not consider it business to put it off like 
this, therefore I shall consider the deal off, as 
you have not completed your part of the con- 
tract ” On the 9th of February, B. ver- 
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bally asked 11. for a copy of the contract which 
he had given him on the 11th of Februarj’, and 
later on the same day B. wrote and signed a 
letter to B. : “ I beg to inclose a copy of your 
letter of the 11th of January, 1871.” On the 
same paper and underneath, theie was in B.'s 
writing, a copy of the letter of the 1 1th of January. 
B. having sueil It. for not delivering the wool : — 
Held, that, rightly interpreted, R.'s two letters 
admitted the contract, but alleged that his con- 
struction of the contract was the correct one ; 
and that taking the three letters together there 
was a sufiicient memorandum in writing to 
charcre E. within s. 17 of the Statute of Fmutls. 

V. Jlnsf, 41 L. J.. Ex. 1 ; L. IL 7 Ex. 1 ; 

L. T. 502 ; 20 W. B. 100. Affirmed 41 L. J., 
Ex. 173 ; L. B. 7 E.x. 270 ; 27 L. T. 210 ; 20 W. 
li. 1014-Ex. Ch. 

The defendant agreed to purchase of the plain- 
tiff gocRls, at a discount of twenty-tive per cent., 
from a list of gootls with prices annexed, and he 
i^*gnetl an order for the goods referring to the 
list. The terms as to discount were not 
mentionetl in the order. The defendant after- 
wards wrote to the plaintiffi, requesting him to 
*iend the invoice, which Ijc did. The defendant 
wrote in reply a letter, signed by him. returning 
the invoice, and declining to take the goods : — 
Held, that the oi-der was not a sufficient 
memorandum of the bargain, as it did not con- 
tain the price. And that the letter returning the 
invoice was not a sufficient admission of the con- 
tract as stated in the invoice, so as to satisfy the 
“Statute. Goodman v. Gn0hs^ 1 H. &: N. 574 ; 
26 L. J., Ex. 145 ; 6 W. B. 369. 

A nephew of the plaintiff having a horse to 
sell, some negotiations took place between them ; 
but as they could not agree as to the price, the 
horse was not sold ; subsequently, however, the 
plaintiff wrote to his nephew, making an offer 
for the horse, stating in his letter that he should 
consider it a bargain if he did not hear to the 
“Contrary. His nephew did not reply, and having 
a sale shortly afterwards of some of his effects, 
the horse was sold by mistake, the auctioneer 
having had instructions from his nephew not to 
sell it. Two days after the sale, the nephew 
wrote to the plaintiff, the contents of which 
letter showed that he intended to accejit his 
uncle’s offer : — ^Hekl, in an action by the plaintiff 
against the auctioneer for the conversion of the 
horse, that as there was no memorandum in 
writing binding the nephew at the time the 
sale, and no e^idence that he had at that time 
accepted the offer, the property in the horse had 
not vested in the plaintiff, and that he could not 
rely on the subsequent letter of the nephew, as, 
that would not relate back so as to comjdete the 
plaintiff’s title at the time in question. Fdtlumac 
v. Bindley, 7 L. T. 835*; 11 W. B. 429— Ex. Ch. 
Affirming 11 C. B. (N.s.) 869 ; 31 L. J., C. P. 204. 

A defendant authorised his brokers by letter to 
buy for him a caigo of bone-ash at a certain price 
})ei* ton, “ on a basis of 70 per cent, mean of two 
Xiondon chemists ; usual London terms, viz. cash 
in twenty-eight days, less 2^ per cent.” This 
offer >vas communicated by the defejndant’s 
brokers to the seller’s brokers, by letter, as 
follows: — “We can take the cargo, cash in 
twenty-eight days from last day of landing, less 
2J per cent. ; to be analysed by two London 
chemists.” The seUei*s accepted the offer, and 
sent a bought-note to the buyer’s brokers, de- 
scribing the terms of payment thus : “ Payment, 
cash before delivery, allowing a discount of 


per cent, equal to cash in Liverpool within 
twenty-eight days from last clay of landing : — 
Held, that there was no substantial difference 
between the offer and the acceptance, and con- 
sequently there was a binding contract between 
the parties. Bey north v. Knight, 17 C. B. (N.s.) 
298 ; 10 Jiir. (j^.s.) 866. 

In an action for a mare sold and delivered, it 
a]:>])eared tliat the defendant having seen and 
ridden the mare, wrote to the plaintiff, “ I will 
take the mare at twenty guineas, of course 
warranted, and as she lays out, turn her out 
my mare.” The plaintiff agreed to sell her for 
the twenty guineas. The defendant subsequently 
wrote again to him : “ My son will be at the 
World’s End (a public house) on Monday, when 
he will take the mare, and pay you ; send any- 
body with a receipt and the money shall be paid ; 
oidy say in the receipt “sound and quiet in 
harness.” The plaintiff wrote in reply. She is 
warranted sound and quiet in double harness ; I 
nev£r put her m single harness.” The mare was 
brought to the World's End on the Monday, and 
the defendant’s son took her away without pay- 
ing the iirice, and without any receipt or war- 
ranty. The defendant kept her two days and 
then returned her as being unsound. The judge 
stated to the jury that the question was whether 
the defendant had accepted the mare ; and 
directed them to find for the defendant, if they 
thought he had returned her within a reason- 
able time ; and desired them also to say whether 
the son had authority to take her away without 
the warranty. The jury found that the defen- 
dant did not accept the mare ; and that the son 
had not authority to take her away : — Held, that 
theie was no complete contract in writing be- 
tween the parties ; that, therefore, the direction 
of the judge was right ; that the defendant was 
not bound by the act of the son in bringing home 
the mare, inasmuch as he had thereby exceeded 
his authority as agent, and, consequently, that 
the plaintiff was not entitled to recover, Jordan 
V. KorUn, 4 M. & W. 155 ; 1 H. & H. 234 ; 7 L. J., ' 
Ex. 281. 

A. having applied to B., a coachmaker, to 
build for him a carriage of a particular descrip- 
tion, the latter, at his request, sent him a draw- 
ing, which A. returned with objections ; B. 
thereupon wrote to A. expressing his regret that 
the dra'vsing sent did not meet his approval, 
adding, “ If you order, every attention shall be 
paid to any ]jarticulars you may think proper.” 
A,, in answer, wi’ote, '• I have duly received your 
reply to my last, and can only continue to 
wonder at your disinclination to f uimish me with 
so simj>3e a drawing as I then requested, with 
the view of obviating, as far as possible, the 
chance of any misconception which might other- 
wise arise in respect to my order, which I can 
now, of course, give in general terms only, and 
on the assumption that you undertake to execute 
ifc in a manner which will meet my approval, 
not only on the score of workmanship, but also 
that of convenience and taste.” The carriage 
\yas thereupon built, and forwarded to A., who 
found many faults in it and rejected it : — ^Held, 
that the order having been given and accepted 
on the express condition that the carriage should 
meet the approval of A., on the score of con- 
venience and taste, the latter was entitled 
(acting bon5. fide, and not from mere caprice) 
to reject it. Andrews v. Bel field, 2 C. B. (N.s.) 
779. 

The plaintiff wrote to the defendants, offering 
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to sell them seed of growing turnips, to which 
the defendants replied asking what turnips he 
had in growth, their quantities and prices. The 
plaintiff answered that all he could offer them 
at jiresent was the produce of five acres of white 
globe seed at IS-v. per bushel. The defendants 
•offered to take two or three acres at KIa*. (kl. per 
Ibushel. The plaintiff replied that he could not | 
accept less than 18 a*. The defendants then wrote 
to him as follows : •* In reply to your favour of 
this morning, we beg to sav as our neighbours 
are giving you 18^. per bushel for white globe 
turnips, we. as a beginning with you, tvill take 
the produce of three acres at that price, to be 
ilelivered as soon as harvested, 18()1, free of 
-carriage to London station. Let ns know what 
■other sorts you may have to offer, and also 
wiirzell seeds of sorts for 1861 harvest: waiting 
your reply.” The ]>laintiff wrote no answer to 
this letter, but subsequently saw one of the de- 
iendants at their warehouse, on which occasion 
it was found by the piry that the jilaintiff, ver- 
bally assented to the terms contained in that 
letter : — Held, that there was a sufficient memo- 
randum or note in wndtiug of the contract, 
limv V. Aifistrorth, 1 H. k C. 83 ; 31 L. J.,Ex. 
448 ; 6 L. T. 2^2, 

The defendant verbally agreed to purchase of 
the plaintiff barrels of flour. Tne defendant 
afterwards wrote to the plaintiff, stating that he 
had received some barrels which were not so fine 
as the sample, and were not the barrels he had 
bought, and that he would not have them. In 
•answer the plaintiff wrote as follows : ‘‘ Annexed 
-jou have invoice of the flour sold you last 
h'riday. I am veiy much astonished at your 
finding fault with the flour ; it was sold to you 
subject to your examining the bulk, and it was 
not until after you had examined it, and satisfied 
yourself both of quality and condition, that you 
•confirmed tlie purchase. What was forwarded 
you was the same you saw. Under these cir- 
•ciimstances you cannot therefore object to fulfil 
your agreement.” The defendant replied as 
d’ollows : “ I heg to say the barrels I have re- 
•ceived are not the same I saw. I took a sample 
with me from the sample I have, and the barrels 
I saw were quite as fine as I compared them 
with ; nor were they lumpy. Kow the barrels 
I have received are all very lumpy, and none of 
them so fine as the same. If you will take them 
back, and pay charges, I will with pleasure send 
dliem” : — Held, that the letters did not con- 
^stitute a sufficient note or meraoinndum of the 
■contract. Ayeher v. Baynes, 5 Ex. 625 ; 20 
L. J., Ex. 54. 

In an action for non-delivery of oil-^ake upon 
a contract of sale of 100 tons at 9/. per ton, to be 
•of the same quality as the last 100 tons before 
sold by defendant to plaintiff : — Held, that from 
the letters of plaintiff, to defendant, in which 
this contract was truly stated by plaintiff, and 
in reply to which defendant said that he would 
fulfil all contracts literally and in the spirit in 
which they were made and which lettera were 
duly signed, there was a sufficient memorandum 
of the contract in writing to satisfy the Statute 
of Frauds. Fmn v. Kitton, 3 C, L. R. 705 : 8 
W. R. 233. 

Invoices,] — ^An invoice of hops described the 
names of the seller and buyer ; the latter, after 
the receipt of the invoice, wrote to say the hops 
had not as yet been received, and that if they did 
jiot arrive soon he must buy some elsewhere : — 


Held, that the invoice and the letter taken to- 
gether did not constitute a sufficient memoran- 
dum. JlichanhoH v. Porter, 6 B. (J. 437 ; 9 
B, & R. 497 ; 5 L. J. (o.s.) K. B. 175. 

A. ordered of B. two looking-glass frames, to 
be filled with the best plate-glass. He sent to 
A. an invoice enumerating the articles, without 
I mention of the glass to be supplied, of which 
invoice A. acknowledged the receipt, without 
taking exception thereto in respect of any of the 
articles to be sold ; — Held, that the invoice and 
answer together did not constitute a memoran- 
I diim to satisfy the statute. M'Letm v. 7 

Jur. (N.s.) 999 ; 4 L. T. 863 ; 9 W. R. Sll. 

The plaintiff sent to the defendant, with cer- 
: tain cheese and candle'^, au invoice, specifying 
’ the names of the plaintilf and of the defendant 
as seller aiul buyer respectively, the quantity of 
the goods and their price. The defendant re- 
turned the invoice with a signed memoraii<lum 
on the bick, saying that, the cheese had arrived 
badly crushed, and therefore both the cheese and 
caiulles were returued : — Held, a sufficient meint)- 
randiirn of the bargain. Wilhlmton v. Bu'Uis, 
1 H. & R. 5.52 ; 35 L. J., C. P. 224 : L. R. 1 
0. l\ 407 ; 12 Jur. (N.S.) 600 ; 14 W. R. 963. 

' Catalogue.] — Where goods were sold by 
auction to an agent, and the auctioneer wrote 
the initials of the agent’s name, together with 
the prices, opposite the lots purchased by him, 
on the printed catalogue; and the principal 
afterwards in a letter to the agent recognised 
the purchase : — Held, tliat the entry in the 
catalogue and the letter coupled together, were 
a sufficient memoi’andiiin of the contract within 
the statute, PhiUimore ^,Barry^ 1 Camp. 513 ; 
10 R. R. 742. 

Conditions of Sale.] — The plaintiff sent 

a mare to be sold by auction at the defendant’s 
repository. The defendant advertised the mare 
for sale by auction on the 28th of March, 1872, 
and circulated a printed catalogue of the horses 
to be sold at his sale, with conditions of sale 
annexed, in which the plaintiff’s mare w’as de- 
scribed as Lot 49. The defendant had a sales 
ledger, which was heatled “ Sales by auction 
28th March, 1872,'’ in which the plaintiff’s mare 
wms also numbered 49 : but neither w'as the 
catalogue nor were the conditions of sale an- 
nexed to the sales ledger, nor w'ere they referred 
to therein. On the 28th of March, 1872, the 
lots described in the catalogue were put up by 
the defendant for sale imder the conditions. The 
plaintiff’s mare was put up for sale and knocked 
down to M. for 332., and thereupon the defen- 
dant’s clerk wrote in the columns of the sales 
ledger left blank for this purpose the name of 
M. as purchaser and tke price. M. afterwards 
refused to take the mare : — Held, that the cata- 
logue and the conditions of sale were not suffi.- 
ciently connected with the entries in the sales 
ledger to make a note or memorandum in writ- 
ing of a contmet by 'M. to satisfy s. 17 of the 
Statute of Frauds. Peirce v. Corf\ 43 L. J., 
Q. B. 52 ; L. R. 9 Q. B. 210 ; 29 L. T. 919 ; 22 
\V. ft. 299. 

Where, at a public sale of goods by auction, 
the conditions of sale were read by the auctioneer 
before the biddings commenced, but the printed 
catalogue did not refer to the conditions, nor 
were they attached to it, and the agent of the 
defendant was declax’cd the highest bidder for a 
lot, and the auctioneer put downi the price (103 
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guiKeas) aint the name of the agent opposite the 
lot ill the &ale catalogue : — Held, that this was 
not a sufficient ineinoraiuhnu in writing of the 
hargain to satisfy the statute ; but if the condi- 
tions of sale hail been aiuicxeil to the catalogue, 
the putting down the agent's name would have 
been sufficient to biiul his principal. Kvuworthij 
y. Sehiffiehl, 4 I), K. ooti : 2 B. C. i>45 ; 2 
L. J. (O.S.) K. B. ir.’i : 2f] K. R. (>UU. 

U}X)n a sale by auction subject ti^ conditions 
of .sale, the auctioneer’s entry in his book is void 
under the Statute of Frauds, unless the entiw 
contains such reference to the conditions as to 
iilentify them upon proiluction as being the 
conditions mentioned therein. RinJtfon v. \Vhaf~ 
morf\ 47 L. J., Ch. <J2i» ; S C'h. D. 4^17 : 2t) W. K. 
.S27. 

Other Documents,] — Two distinct written in- 
struments may be coupled together, so as to cffii- 
stitute a meinoraiKliim of a contract, to satisfy 
the statute. Jarhuan v. Xo/ir, 7 Moore. 219 ; 

1 Bing. 9 ; 25 B. R. rhi7. 

An or<ler for gocnls, written and signed by the 
seller in a book of the buj'ei’s but not naming 
the buyer, may be connected with a letter the 
seller to his agent menti<ming the name of the i 
buyer, and mth a letter of the buyer to the i 
seller, claiming the jierformance of the oi’der. to ; 
constitute a complete contract. Allen v. Bennct, ' 
B Taunt, 169 ; 12 R. R. 633. 

A memorandum of a contract for the purchase 
of flour by the defendant of the plaint ifl, a miller, 
taken by his rider in his common order-book in 
these terms: — 19th February, 1811, of John 
Smith, 64?.” (which was explained by the witness 
to mean, so much received by the defendant in 
satisfaction of a former order). “ do 40 of 3 — ^58 ’’ 
(which was explained to mean a new order for 40 
sacks of flour, called thirds, at 58,v. a sack)> and 
this, without any signature, is not a sutfleient 
memorandum within the statute to bind the 
defendant, thoixgh it was read over to him by his 
desire at the time it w«as written. And such 
defective memorandum cannot be supplied by a 
letter written afterwards by the defemlant, in 
which, though ho recognized the order, yet he 
insisted that the flour had not been delivered in 
time, and therefore be was not bound to take it. 
And it was not. competent for the phiintiffi to 
prove, by the parol testimony of the per*on who 
took the order, that there was no such term in 
the contractus to deliver the flour within a fiven 
time. Cooper v. Smith 15 Eaht, 103 ; 13 K. R. 397. 

A subsequent letter, written and signed by the 
vendor, referring to the order, may be connected 
with a bill of parcels having the vendor’.s name 
printed. Saundermm v.Jachson. 2 Bos. & R.238 ; 

3 Esp. 180 3 5 R. B. 580^. 

3. PAiiT Payment. 

A. being indebted to B. in 4?. I 4 al 6f/., a parol 
bargain was made between them for the sale, 
by sample, from A. to B. of goods above the 
value of 10/. ; and it was at the same time agreed, 
that the 4?. 14^f. 6^. should be taken in paijt pay- 
ment. The goods were accordingly afterwards 
delivered but were returned by the buyer, as not 
according witli the sample : — Held, that these 
facts did not amount either to a part payment 
or a payment by way of earnest. WoUer v. 
Simey, 16 M. & \\\ 302 ; 16 L. J., Ex. 120 : 11 
Jur. 23. 

The defendant, on the purchase of a horse, 


'offered the plaintiff’s servant a hhilling to bind 
; the bargain, which was returned : — Held, that 
■ this contract was not a Mifficieut compliance with, 
the statute. Blrnhinnop v. CloiftoHy 1 Moore. 

I 328 ; 7 Taunt. 597 ; IS R. R. (>02. 

' The Statute of Frauds will prevent a parol 
agreement to bu}' g()ods, without either earnest 
or delivery, from giving the buyer any pro- 
, perty in them. Ale,i'ffnfJrr v. Comher, 1 H. Bl. 20. 

I 4. Acceptance and Receipt. 

I a. Generally. 

I The acceptance and actual receipt of goods., 

' whicli made a written agreement unnecessary, 
j are not such an acceptance and a receipt as wdl 
I preclucle the purchaser from questioning the 
quantity or quality of the goods, or in any way 
! disputing the fact of the performance of the 
I contract bv the vendor. 2Iortan v. Tihhett, 

\ 15 Q. B. 428 : 19 L. J., Q. B. 382 : 14 Jur. 669. 
j The effect of such statutory acceptances and 
I receipt is merely to di'^pense with the necessity’ 
i of a written memorandum of the contract. Ih. 
j But there can be no acceptance and actnal 
receipt of goods within the statute, unless the 
vendee has had an opportunity of judging 
whether the gooiR sent corre'>pond with the 
order. Iliuif v. Ileeht, 8 Ex. 814 ; 22 L. J., Ex. 
293. 

Sufficiency of. ] — The defendant verbally agreed 
to purchase a speciflc quantity of barley from 
the plaintiff, on the terms that the bulk should 
be well tlressed and equal to sample. The plain- 
tiff accordingly delivered an instalment of the^ 
barley to the defendant, whose foreman received 
it and gave a receipt marked “Not equal to 
sample.” Next morning the defendant himself 
inspected the bulk, and wrote immediately to 
the plaintiff refusing to accept on the grouml 
that the barley was not well dressed nor equal to ■ 

I sample : — Held, in an action by the plaintiff for 
I goods sold and delivered to the tiefeudant. that 
I there was evidence of an acceptance sufficient to 
I satisfv s. 17 of the Statute of Frauds. KiWe v. 

! Cimjh, 38 L. T. 204— C. A. 
j The plaintiff verbally sold to the defendant 
I six bales of wool. On the 31st Jul.v the gooils 
I were sent off by the plaintiff, and delivered at a 
; railway station, and were received there and 
i taken to his own premises by the defendant, who 
! then unpacked the wool, and wrote tlie same 
j day to the ].)laintiff stating that two of the bales 
were inferior to sample, and adding, “ Please say 
j what is to be done in the matter.” The plaintiff 
' replied hy a letter of 1st August denying that 
the bales were not equal to sample. On 4tlii 
August the defendant, who bad been from home 
since 1st August, returned, and having seen the 
plaintiff’s letter, sent the goods back to the 
railway station, and telegraphed to the plaintiff 
refusing to accept them. Between Blst J uly and 
4tli August tlie clefeiidant offered the goods for 
sale in the market, stating, however (according 
' to his own evidence), that he had not accepted 
the goods, and that he would have to make other 
arrangements before he could sell. The plaintiff 
having brought an action to recover the jn'ice of 
the goods from the defendant, the jury at the 
trial found that two of the bales were not equal 
to sample : and tlie judge thereupon dii'ected a 
venhet, and gave judgment for the defendant : — 
Held, that judgment was rightly entered for the- 
defendant, as there was no evidence of a sufficient 
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acceptance and receipt of the goods within s. 17 | wards rejects the goods on the ground that they 
of the Statute of Frauds to take tlie ease out of ' are not eijual to sample, and if the goods' prove 
the statute ; and the tlefendant’s conduct had equal to sample the purchaser is liabie. Pu(/e w 
precluded him from rejecting the goods as not 7)4: L. J., Q. ik 484 ; 15 Q. B. D. :22,S ; 

equal to sample. lUchird v. J/e^/zr, .S8 L. T. 841 — 53 L. T. 120 ; 33 W. K. 733 — C. A, 

€. A. 

The })laintii5 verbally agreed to sell to the Eecognition of Pre-existing Contract.] 

defendant trees growing upon the plaiiititi's —The defendant agreed to })urchase from the 
land, •• to be got away as soon as possible.” The plaintiffs goods exceeding 10?. in value to be 
defendant thereupon cut ilown some of the trees, | delivered on July 21, or'^the order to be can- 
and lopped off the stumps and branches. The celleil. The goods u'cre not delivered on 
jdaintiff afterwards countermandetl the sale, but | July 21, and it was orally agreed that the 
the defendant cut down the remaining trees and ' defendant should take delivery on August 8. 
carried them away : — Hehl, that as the trees wore , On that day the goods were sent, ami a receiving 
to be felled forthwith after the agreement to buy note was handed to the buyer. Tlie latter looked 
them, tile contract did not relate to an niterc''t at the goods and drew out a sample, and de- 
m land within s. 4 of the statute of frauds : that daring that it was not up to Ins sam[)le refused 
the contract was for the side of goods, and that , to take delivery : — Held, that there was evidence 
there had been a sufficient acccptaime and actual ' upon which it could be found that there was an 
receipt to satisfy s. 17 of the statute of frauds. - acceptance within the meaning of siib-s. 3 of s. 4 
Marnludl v. tr'zvwi, 45 L. J., C.P. 153 : 1 C. P. D. ' of the Sale of Hoods Act, 18113. Ahhotf wWoliicu, 
85 ; 33 L. T. 4n4 ; 21 W. 11. 175. • , 84 I.. J., (i B. 587 ; [1835] 2 Q. E. 97 ; 14 P. 

In order to satisfy the statute, there must be ' 455 ; 72 L. T. 581 : 43 W, 11. 513 ; 59 J. P. 5(I<J* 
both an acceptance of the gooils. or part of them. — C. A. 
und an actual receipt of them. CV/.svzc/z v. I 

Jhhi/MUi. 1 B. A 8. 299; 3n L. -b, Q. B. 261 : 7 GoG;ds already Delivered.] — Under a parol 
Jur. (n s.) 542 : 4 L. T. 506 : 9 W. K. 735. contract for the sale of goods, withm the statute 

But it is not necessary that the acceptance of of frauds, made witli a party already in posses- 
the goods should follow or be contemporaneous sion of the goods, there may be a sufficient 
with the receipt of them : an acceptance jirior to acceptance to satisfy the statute without a re- 
The receipt will suffice. Ih, delivery to the buyer. Udan v, Dndjirld, 1 Q. B. 

In order to satisfy the statute of frauds there 802 : 4 P. 6: D. 65<) ; 5 Jur. 317, 
inust be an acceptance and actual receipt of tlie Where D. had been employed by E. to enter 
goods, or part of them, with the consent of the the goods at the custom-house, ami sell them 
vendor; and if before sich acceptance the vendor for him, and agreed by jiarol to buy certain 
rescinds the contract, the assignees of the buyer, portions of them from E., and afterwards sold 
la the case of his bankruptcy, cannot claim them, them, and sent in an account of them to E. ; — 
Smith V. Hudson, 6 B. A S. 431 : 34 L. J., Q. B. , Held, that it was a question for the jury, whether 
145 ; 11 Jur. (x.s.) 622 ; 12 L. T. 377 ; 13 \V, R. ' D. had accepted and resold the goods as ])ur- 
683. ' chaser, and that parol e video cc of such accept- 

There must be such an acceptance of goods as aiice was admissible. Ih. 
to show that the jieisou to whom they have ■ 

been delivered has receiveil them under a Intention in Accepting.]— Where, by one of 
contract of sale. Bavnitt v. Farhy, 11 L. T. the printed conditions in a catalogue of a sale 
107; 12 W. It. 748, | by auction, the purchaser was to pay 30?. per 

It is not necessary that the acceptance should cent, upon being declared the highest bidder, 
be on all the terms of Ihe contract of sale. Tom- and tlie residue before the goods were removed ; 
li'nmm v. StuUjht, 17 €. B, 69S ; 25 L. J., C. P. I and a person attending such sale bid for a lot, 
So ; 2 Jur. (n!s.) 354 ; 4 W. 11. 299. | and, having been declared the highest bidder, 

The bare acceptance of the goods by the vendee the article was immediately delivered to. him; 
as owner is sufficient, although the vendee, imme- but in a few minutes afterwards he returned it, 
diately after accepting them, states that he does stating that he had been mistaken in the price, 
so on tenns different from those on which the and itifused to take it. and no part of the price 
vendor delivered them. Ik for which it was knocked dovm having been 

The acce\)tance must be by some act or conduct paid : — Held, that it was a question of fact for 
on the part of the buyer indicating an intention the jury, whether there had been such a delivery 
+0 retain the goods ; or such as reasonably, would by the seller and acceptance of the article by the 
leail the seller to think they are accepted, and buyer, as would take the case out of the statute, 
this, may be by retention of them for such a so as to show that it was the intention of both 
time as reasonably might lead to that conclusion, parties to be bound by tlit sale, no deposit upon 
Bomus V, Pontifeu^ 3 F. & F. 739. the price liaving been made by the vendee. 

The acceptance of goods by the buyer, if they agi’eeably to one of the printed conditions in the 
^re above the value of 10?., and there has been catalogue. Phillips v. BUtoIli^ 8 D, ic P. 822 ; 
no written memorandum of the conti’act, must 2 B. & C. 511 ; 2 L. J. (o.s.) K. B. 116 ; 26 P. R. 
be clear and unequivocal ; and the court will 433. 
not allow a constructive acceptance to be suffi- 
cient. A7c/mZ?e V. P/zzz/zc, 1 Car. P. 272. Vendor Agent for Vendee.]— The plaintiff 

Where goods of the value of 10?. or upward.? bought of the defendant and paid for hops, 
are sold by a verbal contract and delivered, and which lay at the >varehouse of F., having been 
the purchaser retains them, and deals with them placed there by a party who had sold them to 
ill such a w’ay as to prove that he admits the the defendant. After the sale, the plaintiff was 
existence of a contract, and admits that the informed that the hops were at F.'s, had them 
goods were delivered under the contract, this is w'eighed there, and took away part. Some day.s 
a sufficient acceptance to satisfy s. 17 of the after he applied for the residiie, but they had 
•statute of frauds, although the purchaser after- been taken away in the meantime by a creditor 
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of the first seller. The defendant had not rjiven 
the plaintiff a delivery on let', nor had he de- 
manded one : — Held, that F. had the residue of 
the hops in his possessitni as agent to the plain- 
tiff. and that the defeinlant was not liable n> the ■ 
plaintiff for the noii-deliverv of them. Uhta/ v. 1 
TasselU fi Q. B. 284, i 

I 

Goods left with Vendor as Pledge for Price.] — 
Teas are sold, to be paid for at appointed ilays, 
the sales being made according to the custom of 
the trade, wheicby the goods, when suUl. are 
left ns pledge for full payment with the vendor, 
who in case of non-payment is at liberty to re- ' 
sell, and charge the loss to the original purchaser, ’ 
The purchase-money i?, not paid at the appointed ^ 
time : the purchaser becomes bankrupt, and the j 
vendor, having sold part of the teas before the 
fiat and the rest afterwards, gives the estate ! 
credit for the clear proceeds of the sales : — Hel^, I 
that although there was no delivery of the goods, j 
the original sale was a binding contract within 
tTie Statute of Frauds, and that the vendors were 
entitled to prove for the residue of the purchase- 
money unsatisfied by the .sale. Jfo'ffat, 

Tate. In re. 2 Moiit. 1), & D. 170. And fice 1 
Hont. D. cS: D. 282. 

On the question whether there has been a 
delivery and an acceptance of goods, the existence 
of a lien is a circumstance to be considered by 
the jury, but is not a perfect test of acceptance. 
Wnght V. Perchal, 8 L. J., Q. B. 258. 

XTser by Vendee.] — ^A. agreed to purchase of 
B, a carriage, then standing in the shop of B., 
A. at the same time desiring that certain altera- 
tions might be made in it. The alterations 
having been made, the carriage was, at A.’s re- 
quest, placed in the back shop. On >Satnrday, 
the 14th Kovember, A. called at the shop, and 
requested B. to hire a horse and a man for 
him, and to send the carriage to his house on the I 
following day, in order that he might take a ! 
drive in it, A. having previously intimated hi.s j 
intention to take the carnage out a few times, j 
in order that, as he was going to take it abroad, i 
it might pass the custom-house as a secontl-hand 
carriage. The carriage was accordingly sent to 
and usetl by A. on the Saturday, A. paying for 
the hire of the burse and man. A. afterwards 
refused to take or pay for the carriage : — Held, 
that there was a sufficient acceptance of the 
carriage by A. before Sunday, the 1,5th Novem- 
ber, to entitle B. to recover upon a count for 
goods bargained and sold. Beaumont v. Brvuneri^ 
5 C. B. 801. 

Defendant having agreed to buy a carriage of 
plaintiffs, came after it was finished to the 
plaintiffs’ manufactox'}^ bringing with her a 
cover for the hind seat, and a set of tmees, 
which the carriage bad been previously made to 
fit. One of the plaintiffs said the carriage was 
complete. Defendant got into it and said it was 
a very nice one. She then de-sireil plaintiffs to 
order post-horses to take it home, stating that 
she would call at half-past four in the afterncioii : 
she added that she had brought a cover put 
over the hind .scat and directed it should he put 
over twice double<l. The cover was accordingly 
put over the seat in her presence and agreeably 
to her directions. The afternoon being wet, at 
five o'clock the defendant came to the plaintiffs 
and said that she would not take the carriage 
home that evening. Defendant afterwards re- 
fused to pay tlie price asked by plaintiffs, anrl , 


ilid not take the carriage away : — Held, a suffi- 
cient acceptance to satisfy the Statute of Frauds; 
Wnght V, PcrcivaJ, 8 L. J., Q. B. 258. 

Sale of Furniture to Tenant.] — ^A., being 

himself yearly tenant of a house to B., underlet 
the house and furnitiu'e at a weekly rent to C - 
A. being desirous of getting rid of his tenancy at 
the end of the current year, offered to sell the 
furniture to C. for oOl.. which C. thought tot> 
much, but verbally agreed to have it valued, 
and to pay so muck as it shoidd be found worth, 
on B.’s agreeing to accept him as his tenant, in- 
stead of A. The furniture was valued at 80i.. 
which C. refused to give, but offered the ,50?. 
Before tlie expimtioii of the year, an agent of A. 
took the key out of the door and gave it to C . 
telling him that he must settle with A. himself 
about the furniture ; B. refused to accept C. as 
his tenant, and he continued to occupy the 
house and use the furniture as before, but con- 
tinmlly giving notice to A. to take away the 
furniture, which he refused to do ; and after the 
lapse of three months, C, sent it to a broker’s ; — 
Held, that there w'as no evidence of an accept- 
ance by C. of the furniture under a contract of 
sale, to satisfy the Statute of Frauds. Lillgioh thf 
V. J)eveeeujL\ 15 M. k W. 2S5. 

And see cases, infi’a, col. 482. 

Agistment.] — The defendant verbally agreed 
to buy of the plaintiff some cattle then in his 
field. After the bargain was concluded, the de- 
! fendant felt in his pocket for his cheque-book.. 
' ill order to pay for the cattle, but finding that he 
had not got it. he told the plaintiff to come to- 
his house in the evening for the money. It wa^ 
agreetl that the cattle should remain in the 
plaintiff’s field for a few days, and that the de- 
fendant should feed them with the plaintiff's 
hay, which Avas accordingly done : — Held, that 
there was no evidence of an acceptance of the 
cattle. Holmes v. Iloshins, 9 Ex. 758 i 2 W. It. 
876. 

^Miere it Avas agreed, by parol, between A. and 
B., that A, should sell B. a mare and a foal, and 
should, at his OAvn ex])ense, keep them until a 
certain day, and that A, should also, for a given 
time, keep and feed a mare and a foal belonging 
to B., and that in consideration of all this, B. 

1 sbouhl fetch aAA^ay A.’s mare and foal on the <lay 
I named, and pay him 8b/. : — Held, that this, so* 
1 far as it related to the sale of A.’s mare and f oaL 
- Avas a contmet within the 17th section of the 
I Statute of Frauds, and void for Avant of being in 
! writing, no point having been made at the trial 
as to th«i> A^alue. Harman v. Beere, 18 C. B. 687 ; 
25 D. J., C. P. 257 ; 4 W. E. 599. 

Setting apart for Vendee.] — A vendee agreed! 
verbally at a public market vdth the agent of 
the vendor to purchase twelve bushels of tares, 

; constituting part of a larger quantity in bulk. 

! then in the possession of the vendor, and they 
i Averc to remain with him till called for. The 
agent aftei'Avards measured the quantity ot 
tAveh'e bushels, and set them apart for the 
i vendee, but no memorandum in Avriting AA’as 
! made, nor w^as anything paid liy way of earnest, 
or sample given : — Held, that this did not 
amount to an acceptance by the vendee, so as to 
take the agreement out of the statute, Hmcn v. 
Palmer^ 8 B. Aid. 321. 

Goods on Land of Third Party.] — A. sold to B. 
a rick of Imy. standing on land in the occupatioifc 
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of C,, at an entire price, undertaking to deliver 
it to B. before a certain day. upon request, B. 
engaging to take it away on or before that day ; 
C’. having previously acknowledged the hay to 
})G the property of A., and consented that it 
shoultl remain on the premises until that dajL 
A. gave an order to C. to permit B. to remove 
the hay, winch C. refused to do : — Held, a suffi- 
cient delivery of the hay as between A. and B. 
Salter v. WooUams, 2 Man. Gr. 6.10 ; 3 {Scott, 
(N.E.) o‘J ; lU L. J., C. P. 145. 

On Agreement to Seturn.] — -The plaintiff en- 
tered into a parol agreement to sell to the de- 
fendant a mare for 20Z., subject to the condition, 
that, if it should prove to be in foal, he should, 
on receiving 12/. from the plaintiff, return it on 
request. The plaintiff delivered the mare and 
received 20/. On its proving to be in foal, he 
tendered the defendant 12/.. and requested him 
to return the mare, which he refused to tlo : — 
Held, that the contract to return it on payment 
of 121. was not a distinct contract of sale* but 
one of the conditions of the original sale to the 
<lefendaut, and that the delivery of the mare to 
the defendant took the whole agreement out of 
the statute, so as to enable the plaintiff to sue 
for the refusal to return it. Williams v. Bar- 
Vm, lU A. & E. 490 ; 2 P. & D. 422 ; 8 L. J.. 
Q. B. 286. 

Order to Wharfinger.] — A written order given 
by the seller of goods to the buyer, directing the 
person in whose care the goods arc to deliver 
them, is a sufficient deliveiy within the Statute 
of Frauils. Searle v. Keeves, 2 Esp. o98. 

Where goods above the value of 10/., lying in 
the London Docks, were sold without any 
written contract, and a delivery order given to 
the buyer : — Held, that the buyer’s acceptance 
of the delivery order was not an actual accept- 
ance of the goods, so as to take the case out of 
the Statute of Frauds. Bontnll v. Burn, D. *S:R. 
284 ; 8 B. & C. 423 ; B. cV: M. 107 ; 3 L. J., (o..s.) 
K. B. 42 ; 27 11. K. 391. 

Acceptance of Warrant.] — The defendant ver- 
bally ordered goods of the plaintiff’s agent in 
London, the price of which was 15/. The goods 
were accordingly sent from abroad to the agent, 
who warehoused them with a wharfinger, and 
received from him a warrant, by which the 
goods were made deliverable to the agent or his ^ 
assignees by endorsement, on payment of rent 
and charges from a certain day. This warrant 
the agent indorsed to and sent to the defendant : 
the defendant kept the w'arrant for ten months, 
and was repeatedly applieil to for tlj^ charges 
and the price of the goods, wTiich he did not 
pay, nor did he return the w^arrant, but said he 
had sent it to his sobcitor, and meant to defend 
the action as he had not ordered the goods, and 
the goods would remain at present in bond : — 
Held, that although there w'as sufficient evi- 
dence of the acceptance of the goods, if they 
had been delivered to the defendant, there was 
no evidence of the receipt ot the gootls, sufficient 
to satisfy the Statute of Frauds. Farina v. 
Home. 16 M. & WL 119 ; 16 L. J., Ex. 73. 

Delivery to W^arehouse of Third Party.] — On 

the 19th March, 1842, W., a miller, residing near 
Hereford, gave a parol order to A., a manufac- 
turer of iron goods at Bristol, for some mill 
machinery to be forwarded by the Hereford 
sloop, commanded by B., the usual mode of con- 
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veying goods by w’ater from Bristol to Herefonl. 
On the 23rd April the machinery was- so for- 
warded, and on the 25th an invoice w'as sent, 
with a letter of advice, by the post, and a printed 
notice that the goods were supplied at three 
months’ credit. On the arrival of the machinery 
at Hereford, it wnis put into a warehouse of B., 
and W. w’as informed of that fact. Six or seven 
months after, W. told the W’arehoiiseiuan that he 
ditl not intciul to take the ni.achiiiery, and it w'as 
taken back to Bristol Held, that there w'as 
evidence of an acceptance sufficient to satisfy 
the statute. Bnslid v. Wheeler, 15 Q. B. 443. n. ; 

8 Jur. 532, S. P., Morton v. Tihlwtt, 15 Q. B. 
428 ; 19 L. J., Q. B. 382 ; 14 Jur. 669. 

Packing by Vendee.] — The defendant, 

having bargained wdth the plaintiff for the pur- 
chase of W’ool from the plaintiff at a certain price, 
removed it to a warehouse used by the defendant 
ftir that purpose, but belonging to a third party ; 
there the w'ool w^as weighed and packed in 
sheeting of the defendant’s. The course of 
dealing was, that the W'ool remained on the^e 
premises till paid for. The w’ool was not re- 
moved or paiil for : — Held, that there w^as not a 
sufficient delivery and acceptance of the g(X)ds to 
ground an action for goods sold and deliveretl. 
"though the seller retained a special interest in 
them*^ (n<^t properly a hen) m respect of the 
understood engagement not to remove them till 
paid for. Bodsleij v. Varleij. 12 A. E, 632 ; 4 
P. D. 448. 

Delivery to Carriers.] — Goods were delivered 
by the vendor, in Cornw'all, on board a ship not 
named by the purchaser, and a bill of lading was 
signed by the cafitain, making them deliverable 
to carriers at Liverpool, named by the pur- 
chaser, for the purpose of receiving and for- 
warding the goods to him in Staffordshire, A 
copy of the bill of lading w\as sent to the carriers 
at Liverpool, and on the 25th April the pur- 
chaser receivetl notice of the shipment of the 
goods, and did not repudiate the conti-act before 
the l)th May, when he received information from 
the vendor that the ship and the goods w'ere lost 
before they reached Liverpool . — Held, that there 
was no evidence of an acceptance and actual re- 
ceij)t of the goods by the purchaser, Meredith- 
V. Meloh, 2 El. & Bl. 364 ; 22 L. J., Q. B. 401 ; 
17 Jur. 649 ; 1 W. B. 368. 

The defendant, a builder at Wallingford, gave 
thci plaintiff, a timber merchant in London, a 
verbal order for timber, directing it to be sent to 
the Paddington Station of the Gieat Western 
: Raihvay, to be foiwardcd to him at Wallin^ord, 
as had been the practice betw'een the parties on 
previous dealings between them. The timber 
w^as accordingly sent, and arrived at the Wal- 
lingford station on the 19tU April, and the 
defendant wns informed by the railway clerk of 
its arrival, upon w’hich he said he w'ould not 
take it. An invoice w^as sent a few days after, 
wdiicli the defendant received and kept, without 
making any communication to the plaintiff him- 
self until the 28th May, wTien he informed the 
plaintiff that he declined taking the timber : — 
Hell, that although there might be a scintilla 
of evidence for the jury of an acceptance of the 
timber, yet that there w-as not sufficient to war- 
rant them in finding that there was such an 
acceptance, and the court set aside a verdict 
found for the plaintiff, as not warranted by the 
evidence. Norman v. Phillips, 14 M. & W. 277 f 
14 L. J., Ex. 3UC ; 9 Jur. 832. 
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^Vh§re a party in England refubes to accept i dant, and wei-e, by defendant’s order, delivered 
gocKls wliich lie'bas agreed to buy abroad, the on a certain ship, together with other goods of 
ilelivery of them abroad, on board" a ship char< the defendant, which had been forwarded by 
tere<l by him, is not a butficient delivery to j defendant to plaintiffs. The bill of lading was 
render a memorandum of the bargain in wiiting j made out according to defendant’s directions, and 
unnecessary. Arrhal v. Zcr//. K) Bing STi* ; 4 [ delivered to him. After more than a year defen- 
& Sc. 217 : H li. J., C. P. ftS, | dant leturned the bill of lading to plaintiffs, and 

The defendant, an Irisii tradesman, gave a | informed them that the goods were lost, request- 
verbal on ier for goods to the plaintiff, n ho car- i mg them at the .same time to see after them, 
ried on biismes'' in Englaml, and the goods ueieiaiid stating his opinion that the master was 
sent by the route agreed npim by the parties, j liable : — Held, in an action to recover the price 
The invoice wa'^ forwarded at the same time, but ! of the goods that there was here sufficient evi- 
was immediately retiuned bv the defendant, | dence to warrant the jury in finding that there 
witli a letter stating that it did not correspond I had been an actual receipt and acceptance with- 
wi til the agreement, and notifying his refusal to I 111 s. 17, of the Statute of Frauds, ('urrie v. 
take the goods : — Held, that there was no evi- , An^levaon, 2 El. & El. 592 ; 29 L. J., Q. B. b’7 ; fJ 
deuce of any receipt and accetitance of the goods ! Jar. (N.s.) 442 ; 8 W. R. 274. 
hy the defendant, and that an action against | 

him for the price could not he maintained. I To Artificer.] — A. agreed to buy some articles 
Hopfon V. Srf'nrthjf, in L. IE, Ir. 2fiG. plate of B ,who was to get A.’s arms engraved 

AVliere goods were ordered b}' par(4 by a j on them, and to pay for the engraving : — Held, 
country dealer of a London whoIe>ale house, j that atdelivery to the engraver for that purpose 
amtthe latter delivered them at a wharf to be ! was not a delivery to A., so as to defeat B.’s 


forwarde<l to their place of destination by sea, 
and the ship in which they were sent was lost, 
and the gond'^ were never received in ti».e 
country :-AHeld, that the acceptance of tlie 
goods by the wharfinger was not such an accept- 
ance as wtaild satisfy the words of the 17th 
section of the statute, which, to make him 
liable in the absence of a written cnntiact, re- 
quires an acceptance by the party himself. 
Jlcitmn V, A/va/Yuyc, 1 D. li. 126 ; 5 B. .Jc Aid. 
557 ; 24 H. li. 478. 

The defendant verbally ordered goods of tlie 
value of nioie than lOL to be sent to him at 
Lancaster from London by the plaintiff, and 
directed that the goods should be sent by sea 
from G.’s wharf. The plaintiff sent the goods to 
Gr.’s wbai-f ; whence the wharfinger sent them 
by a ship selected by himself for Liverpool ; but 
the cargo was lost by the sliip being wrecked ; 
an invoice was sent by the pLiiutiff to the 
defendant, which he never received : — Held, 
that the defendant did not accept, and actually 
receive, the goods within the meaning of the 
statute. v. £u,sli, EL Bl. El. 494; 27 

L. J., Q. B. 271 ; 4 Jur. 083. 

Conduct of Consignee — Evidence of Assent.] — 

A written contract was entered into for the 
purchase of 2U0 or 300 tons of coals, to be sent 
by the Navigation or other vessel. The vemlifr 
residing at Stockton-on-Tees, on the 31st De- 
cember, 1838, shipped 127 tons of coals by the 
George and Henry, and on that day wrote to 
the vendee at Bouthampton to state what he had 
done, and that he .should dmw on him for the 
ainoimt. The George and Henry was sunk at 
.sea on the Oth January, >839, which fact the 
vendor, on the 10th January, communicated to 
the vendee. The vendor s bill was not piesented 
to the vendee until pAter he knew of the h^s, 
and he then refused to accept it. but he did not 
by any otJier act repudiate the contract as per- 
formetl by the vendor : — Held, that this his 
silence, after receiving the \eiKloi‘’s statement 
of the mode in which he had performed the con- 
tract, opemted either as an admission by him 
that the contract was duly performed, or as 
evidence (J acceptance of the substituted jier- ■ 
foriuance for that originally conti acted for. 
JiicJufydson v. Uinui^ 1 G. & D. 417 ; 2 Q. B. 2lS : 
10 L. J., Q. B. 282. 

Goods were purchased of i>laintiffs by defen- | 


right of stopping the goods in transitu, the price 
of the gootls not being paid by A. Oiceni<07i v. 
J/cr.Nr, 7 Term Rep. 04. 

Delivery at Inn named hy Buyer.] — A. bought 
of B 5 cwt. of clover seed, to be deliveretl at 
the Plough Inn. Banbury, on the 27th April. 
The seed was delivered on the 27th to one of the 
servants of the Plough Inn, at which A was in 
the habit of putting up, and there remained till 
the 13th May, when he refused to take it : — Held, 
that as the place where the seed was delivered 
was a place appointed by the buyer, and was 
moreover the inn at which he generally put up, 
this was such an acceptance as would satisfy 
the words of the statute, Jiay) /a* v. Mattheica^ 
3 Jur. 1192. 

Assent to Appropriation.] — The defendant, 
who had ordered a machine to be made, without 
any agreement as to price, paid money on account 
when he saw it was complete ; atlinitted it was 
made to older ; and rerpiested the maker to send 
it home, but refused to pay the price demanded 
by him. The maker lefused to deliver the 
machine without receiving the full amount ; for 
which he ordered his attorney to proceed, when 
the defendant said he would endeavour to arrange, 
if they would give him time : — Held, a sufficient 
acceptance to entitle the maker to sue for gfoods 
bai gained and .sold. Elliott v. Fj/hiu, 10 Bing. 
7)12 ; 4 M. .k Sc. 389 ; 3 L. J., C. P. 182. 

b. Act^ of Ownersbip by Purchaser. 

Re-sale — ^When Sufficient.] — After a bargain 
and sale of a stack of hay between the purties on 
the spot, evidence that the vendee actually sold 
part of It to- another iierson, by whom, though 
against the vendee’s approbation, it was taken 
away, is sufficient to warrant the jury in finding 
a delivery to and acceptance by the vendee. 
Chaphn v. lloffin's, 1 East, 192 : l> R, R. 249. 

A., hy parol, .sold to B. the timber of certain 
growing tices at a price exceeding It)/,: B. gave 
directions for cutting the tree<, and offereil to 
sell the butts to C. A., by letter, requiied B. to 
pay for the timber. B,. by letter, answ'cretl that 
he had bought the timber, but that it was con- 
tlitioued to be sound, and was not so . — Held, 
that there had been no i)art acceptance or actual 
receipt of the good- to satisfy the statute, mas- 
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much as there was nothing to show that the 
jmrehaser had divested hnnself of his right to 
•object to the quality of the goods, or that the 
seller had lost his lien for the price. Suttth v, 
Js'/truiati., il B. ut C. 5(il ; 4 M, & Ky. 400 : 7 L, J. 
(O.s.) K. B. 21)6, 

The plaintiffs, merchants at Dieppe, sold to the 
<lcfendant, a merchant, at Wisbeach, a quantity 
of oil-cake, which was delivered to him there in 
December, 1841. The defendant conceiving that 
the cargo did not answer the sample, landed a 
portion of it for the purpose of examination, and 
subsequently landed the whole, stored it in a 
]inblic warehouse, and wrote to the plaintiffs, in- 
forming them that it lay there at their risk and 
•costs ; and reL[uiring them to take it hack, which 
they refused to do. After some correspondence, 
the" defendant, in May, 1842. gave the plaintiffs 
iiotice that the cargo was lying at the warehouse 
at their disposal ; and that, if no directions were 
given by them, it would lie sold, and the pro- 
ceeds applied in jiart payment of the defendant’s 
<laniages. The plaintiffs answered, that they 
•considered the traiisacti(m at an end, and de- 
manded payment of the iirice. The defendant 
thereupon offeied the cargo for sale m his owm 
aiame ; an<l, in July, sold it, in his own name, to 
a third ])aity .—Held, that these facts sufficiently 
showed an acceptance of the goods by the defen- 
dant, after which he could not treat the contract 
as rescinded, and that he was not to be con- 
sidered an agent of the plaintiffs from necessity, 
to dispose of the goods, ChapuKui v. Mortttn, 
31 M. tk W. o34 ; 12 L. J., 3ix. 21)2. 

Witlioiit Inspecting.] — The defendant 

purchased wdieat of the plaintiff by sample. an<l 
•tlirected that the bulk should be delivered on 
the next morning by a carrier named by him.self. 
who was to convey it to the' market town of \V., 
and the defendant himself took the samjjle away 
with him. On the following morning the bulk 
Avas delivered to the cariaer, and the defendant 
re-^okl it at W. on that day by tlie same .sample. 
The carrier conveyed the wdieat by order of the 
•defendant, who had never seen it, to the sub- 
vendee, wffio rejected it as not coiTespondiug 
w itli the sample, and the defendant, on notice of 
this, repudiated his contract wnth the plaintiff 
on the same gioimd Held, that there was evi- 
•dence to warrant a jury in linding an acceptance 
and actual receipt by the defendant. SUortoti v. 
Tihhctt, 15 Q. B. 428 ; 19 L. J., Q. B. 382 ; 14 Jur. 
■669. 

Above £10 — ^Verbal Agreement — Subsequent 
Xoan to Seller.] — The phiintiff sold % hor.se to 
the defendant, by verbal agi-eement, for a sum 
above in/. The bargain was for immediate deli- 
very, but the plaintiff requested the tiefeiidant 
to lend the horse to him, and, by the defendant’s 
■consent, the plaintiff kept tlie horse. After- 
wards the defendant refused to take the horse. 
The jury, on the question being put to them, 
found that the bargain wms complete before the 
arrangement as to the loan took place : — Held, 
that there was an acceptance of the horse by the 
•defeinlant within the exception of s, 17 of the 
Statute of Fmuds. Jfarvin v. Wallace, 6 El. 

Bl. 726 ; 25 L. J., Q. B. 369 : 2 Jur. (N.S.) 689 : 

4 W. Tu 611. 

■Weighing,] — Hops, were sold by sample, and 
.before prompt-day the buyer’s foreman attended 
.at the warehouse of the seller’s factors' to see 


tliem weiglied, compareil each pocket with the 
sample, and adjusted allowanccN on sohie which 
' he objected to : — Held, that thi^ wa-> a sufficient 
acceptance. v, Ilamhlc, J3 C. B. (X.S.) 

'2.58; 1 N. 11. 27 ; 9 L. T. 168. 

i 

' Marking the Article.] — If the purcha«ier of 
goods at. the Time of the sale writes In^ name 
! upon a particular article, with the intent of 

1 showing that he has purchased it, and appro- 
priatal it to liis own use, it is enough to take the 
‘'Ule, as to the article written upon, out of the 
statute tif Frauds, but nut as to other articles 
bought at the same time. Jltuhjsan v. Le Beet, 
1 Camp. 233. 

Where a person selected various articles in a 
tradesman’s shoi>, some of winch he marked 
with a ])encib and others were cut from piece 
goods, and laid aside for him (the wiiole amount- 
®iiig to moie than 10/.), and he ilesired them to 
be sent to his house ; an<l wiieu sent he refused 
to take them ; — Held, that there wms no ac(‘ept- 
anee. Bdldey v. Btivlier. 3 D. (X It. 220 : 2*B. 
ck C. 37 : 1 L. J. (0.8.) K. B. 229 ; 20 K. 11. 260, 

Where a penson agreed by parol to pay a cer- 
tam price for several pipes of wine, and the 
seller's clerk cut off the spill.s and markctl the 
purchaser’s initials on the casks in the presence 
of both parties : — Held, to amount to adeliveiy. 
Anflc}\sL})i y, 1 Camp. 235, n. 

The marking by the vendor of casks of wine, 
lying in the tiocks, witli the initia].s of the pur- 
eiiaser at his retpiest, and in his presence, the 
teimih of payment not having been .settled at the 
time, and coii'^equently the contract not being 
complete, is not an acce{dance, Peoetoe v. JtmCf,, 

2 Car, & V. 532 ; 31 K. R. 693. 

Package by Purchaser.] — Goods were sold for 
I’eady money, and packed up at the seller’.s hou-^e 
in boxes funiished by the purchaser, wiio saw' 
the packing, anti re piested the seller to keep 
them for him till he could call, pay for, and 
take them away ; — Held, that, on a count for 
goods sold iind delivered, the plaintiff was 
rightly non-suited. Boulter v. Ar/ioft, 3 Tvr, 
267 ; i C. ck M. 333 ; 2 L. J., Ex. 97. 

If A. agrees to sell goods to B., wiio pays a 
certain sum of uionej’’ as earnest, and the goods 
are [lacked in cloths furuishetl by B., and de- 
posited in a building belonging to A. till B. 
shall semi for them ; but A. tleelares at the 
saPiie time that they shall not be cariied away 
till lie IS paid : this is not a delivery to B. 
CiiHuhdl V. AW/inq 2 H. Bl. 316 ; 3 R. K, 379. 

Delivery to Packer.] — Where goods are 

dcliveretl to the vendee's packer, to be for* 
W'arded to any part the latter may appoint, and 
they are opened tind examined by his 
agent, the delivery is complete. Levdn v. Wright, 

3 Bos. & P. 320 ; 4 Esp. 243 ; 7 R. R. 779. 

The defendant having bai gained with the 
plaintiff for the pnreha.se of wool from the 
[ilaintiff at a certain [irice, removed it to a 
warehouse used by the defendant for that pur- 
]) 0 s^, but belonging to a third party ; there the 
wool was w'eighed and packed in sheeting of 
the defendant’s. The course of dealing was 
that the wool remained on their premises till 
paid for. The wmol was not removed nor paid 
for : — Held, that there was not a sufficient 
delivery and acceptance of the goods to satisfy 
the statute, though the seller retained a special 
interest in them (not projierly a Ren) in respect 
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of the umleistoocl cngasrement not to remove 
them till *paid for. hoddey v. Varleij. 12 
A. & E. 632 ; 4 P. & D. 448. 

The property of g< »ods bought by an agent for 
the veiulee, delivered by him to the vendee's 
packer, in whose hands they are attached by the 
vendee'> creelitors. revests m the vendor, so as 
to avoid the attachment, by the vendee having 
coimternmnded the pu^cha^c by letter to his 
agent dated before such delh ery. though not re- 
ceived till afterwards ; the vendor assenting to 
take back the goods. Sake v. Fields 5 Term 
ilep. 211 ; 2 R, 11. 568. 

B. & Co. verbally agreed to purchase of A. 
four sacks of cotton waste, then in his waie- 
house, at Lv. ik/. per pound. B. &: Co. sent their 
packer and sacks, and their cart, to remove it. 
The packer packed the waste into eighty-one 
sacks, twenty-nne of which were weighed, and 
taken in B. vt Co.'s cart to their premises, with a 
deliveiy order, stating the weight ; the remainder 
waa «ot weighed. On the same day they re- 
turned the twenty-one sacks to A., alleging that 
the waste was of inferior quality, and he re- 
placed them in Ins warehouse : — Held, that ther^j 
was evidence of an acGe[)tance and actual re- 
ceipt of part of the goods. Fevifliaw v. Ogden^ 
3 H. C. 717 : 34 L. J.. Ex. 151) ; 11 Jur. (n.s.) 
642 ; 12 L. T. 573 ; 13 W. ll 755. 

Receiving Warehouse Rent.] — If after goods 
are sold they remain in the warehouse of the 
vendor, and he receives warehouse rent for them, 
it amounts to a delivery of the goods to the 
vendee, so as to put an end to the vendors right 
of stopping them in transitu. JIurFy v. 

1 Camp. 452 ; 10 R. R. 727. 

So, where they are deposited in a warehouse 
for which the vendee pays warehouse rent, even 
though they may not have reached their ultimate 
destination. Wnglit v. 4 E^p. 82, 

But it IS otherwise if anything remains to be 
done to the goods (for example, weighing, &c.), 
before the delivery can be peifected. irit/ier.? v. 
X//.V, Holt, H. P. 18 ; 4 Camp. 237 : 16 R. R. 7S1. 


sent." In the afternoon P. found himself in 
didiculties, and on Monday morning stopped 
payment. On Monday P. gave the vendor an 
order for the wheat, which he took to the rail- 
way station. On an issue to try whether the 
wheat was the pro]iei’ty of the assignees of P. or 
of the vendor : — Held, that there was no accept- 
ance of the wheat bv P. jSlrJfohon v. Binrer. 1 
El. & El. 172 ; 28 L. J., Q. B. 97 ; 5 Jur. (K.S.) 240. 

If a purchaser, receiving goods in his ware- 
house, and intending to examine into their 
quality, treats them in a manner which matc^ 
rially alters their condition (as by removing glue 
from liogsheads into bags), it is not necessarily 
to be inferred from that fact alone that he finally 
accepts the goods, Cuii:is v. Fugli^ 10 Q, B. 
Ill : 16 L. J., Q. B. 199. 

The plaintiffs, wine and spirit merchants, kept 
a bonded warehouse, where they took in other 
pei*sons’ goods as well their own, charging 
warehouse rent. Of this warehouse the plaintiffs 
had oncbkeyand the custom-house officer another. 
The defendant agreed to huy of the plaintiffs 
two puncheons of rum, which were to remain in 
bond till wanted, the defendant to have six 
months' further credit. The plaintiffs sent to- 
the defendant an invoice describing the pun- 
ch6ons hy marks and numbers with the words 
‘‘ free six months," which was explained to mean 
that they might remain in the warehouse with- 
out charge for six months. The plaintiffs entered 
in the rum book of their warehouse the pun- 
cheons of rum as sold to the delendant, and 
pi o veil that after this entry they had no power 
to get the goods out. The lum remained in the 
warehouse for two years, during which time the- 
defendaiit on several occasions asked the plain- 
tiffs to take back the goods or buy them of him : 
— Held, that there was evidence that the cha- 
racter in which the plaintiffs held the goods was 
changed ; and that, if they held as warehouse- 
men for the defendant, there was evidence of an 
acceptance and receipt of the goods b}" the de- 
fendant so as to satisfy the statute of frauds. 
Cuitt}(‘ v. Sworder. 6 H. ic N. 828 ; 30 L- J., Ex, 
310 ; 8 Jur, (N.S.) 233 ; 4 L. T. 865 ; 9 W. R. 
697--EX. Ch. 


Depositing in 'Warehouse.] — In trover the de- ' 
feiidaiit pleaded that the assignees of a bank- 
rupt were jointly interested with the phiintiff, 
and that the defendant converted by their U- , 
cenee. It appeared that the contract was | 
between the plaintiff and the defendant, and that' 
under this contract the goods, b}- the defendant's I 
direction, were transferred fitmi his name to the ! 
plaintiff in the warehouse where they were ' 
deposited : — Held, that the property in the I 
gooits passed to the plaintiff by the transfer, | 
and that it was not competent to the defend- 
ant to prove that other parities were jointly in- 
terested with the plaintiff, Fiemn v. Saunders, 
1 K. & P. 626 ; 6 A. E. 515 ; 6 L. J„ K. B. 145. 

Wheat purchased by sample was consigned 
from Peterborough to at a milway station in 
London. On the arrival of the wheat at the 
station on the 4th May, P. received notice from 
the railway company that it had been war^- 
housal at the company’s warehouse, and entered 
in their books in the name of P. The company 
allowed consignees to use their warehouse for 
fourteen days without charge. On the morning 
of Saturday, the 9th May, the carman of P, 
brought a bulk sample from the station, and P. 
having examined it, and found it equal to sample, 
said. ‘‘ Don’t cart the wheat to the mill at pre- 


In an action to recover the price of ten hogs- 
heads of claret, it appeared that the defendants 
having verbally ordered certain hogsheads of the- 
plaintiff, the latter in October sent them fifteen, 
whereupon the defendants by letter informed the- 
plaintiff that they had orrlered only fen,^and 
that they could take that number only on their 
proving satisfactory, and that they would hold 
the other five on tlie plaintiff’s account. The 
plaintiff re])lied describing the character of the 
wine, and concluding thus, You will ascertain 
in the spring whether you have room for it. and 
you have seen that we are not stringent with old 
customer as to credit." The defendants placed 
the wine in a bonded warehouse in their own 
names, and shortly afterwards tasted the w’iiie, 
di'^approved of it, and gave the plaintiff notice 
in the early part of April that they would not 
take any part of it : — Held, that there had been 
no acceptance, inasmuch as the defendants,, 
under the contract, had the option of rejectiug 
the wine in the spring, and they had availed 
themselves of that option. Cnnlijfe v. Harrison,^ 
6 Ex. 903 ; 20 L. J., Ex. 325. 

User of Horse,] — The plaintiff sold a hoi’se to- 
the defendant for 307. by parol agreement \ and 
the hoi’se was to be tired ‘and remain in the 
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plaintiff's possession until he was fit to "be sent 
to gi'ass. At the end ot twenty-two tlays the 
horse was. by the defendant's directions, sent to 
graze at Kimpton Park, and there entered in the 
plaintiff's name : — Held, that there was no de- 
livery to or acceptance of the horse by the defen- 
dant. Carter v. Toumtuit^ 1 D. A K. 515 ; 5 
Ih A Aid. 855 ; 21r li. E. 58J). 

The defendant verbally agreed to purchase of 
the plaintiff a horse. Before there had been an 
actual delivery, the plaintiff requested the de- 
fendant to lend it to him for a short time, as 
he had to take two or three journeys : the <iefen- 
{lant as^'cnted, and tlie horse remained with the 
plaintiff for a fortnight, during which time he 
went three journeys, and was then sent to the , 
defendant, who refused to receive it. The jury 
found that the defendant, as ouuier of the horse, 
gave the plaintiff permission to keep it : — Held, 
that there was evidence of an acceptance 
i’ecei]»t of the hoi'so to satisfy the Statute of 1 
Frauds. Marrta v. Wallace, (> El. & Bl. 726 ; 
25 L, J., Q. B. S60 : 2 Jur. (N.S.) t38i). 

A. agreed to purchase a horse from B. for ready 
money, and to fetch him a-way on a given day. j 
Two days before that day A. r{)de the horse,' 
and gave directions as to his exercise and future , 
treatment, Ac., but requested that he might re- J 
main in B.’s possession f< )r a further time, at the ' 
ex}nration of w'hich he promised to fetch him i 
away and pay the price ; to which B. assented. i 
The horse died before A. paid the price, or took j 
him away Held, that there was no acceptance ! 
of the horse, so as to make the bargain executed I 
within the statute. '2inq)Ci>t v. 5 

B. A Aid. 680 ; 22 K. E. 52(). 

User of Carriage.] — A chariot was built to the 
plaintiff’s order, and paid for by him ; w'hen 
tinishetl m other respects the plaintiff ordered a 
front seat to be added ; but the builder being 
slow in making this addition, the plaintiff sent 
for the chariot repeatedly, and the builder pro- 
mised to deliver it. The plaintiff being after- 
wards dissatisfied, ordered the chariot to be sold, 
and while it was. according to the custom of the 
trade, standing in the builder’s warehouse for 
that purpose, the front seat not having been 
added, the builder became a bankrupt, anti his 
assignee seized the chariot : — Held, that the 
plaintiff had sufficient property to inaintam 
trover. Car nif hers v. Pay)a\ 5 Bing. 27i) ; 2 M. 
A B. 42y ; 7 L. J, (O.S.) C. B. 84 ; 30 K. R. 592. 

The plaintiff built a waggon for the defendant. 
Tile latter employed a smith to affix thereon the 
iron w’ork, and a tilt-maker to put on a tilt. 
The waggon remained in the possessi(.m of the 
plaintiff: : — Held, that the affixing of these articles 
was not a sufficient acceptance of the waggon 
by the defendant to satisfy the statute. ^lalwrhj 
V. Shejjjuird^ 3 M. A Scott, 436 ; 10 Bing. 99*; 

2 L. J., C. P. 181. See also Bcannumt v. Bren- 
(jeri, ante, col. 427. 

Inspection and Acknowledgment of Owner- 
ship.] — In an action for the price of a fire-engine, 
defendant pleaded the Statute of Frauds, and 
plaintiff replied an acceptance. It appeared 
that defendant, after the sale of the fire-engine | 
to him, had taken a peraon to look at it, and had 
mentioned parlies wffio w’ere likely to want to I 
buy it, and that to another person defendant j 
sakl : I know .that 1 am going to do it,” and j 
that to a third he said. “ I have a concern in the j 
engine ” : — Helcl, tliat it w'as for the jury to con- ■ 


sider on this evidence whether defendant had 
treated the engine as his, anil dealt with it as 
such. Buinea v. 7 Car. A P. 288, 

Examination.] — The defendant verbally agrees I 
to buy some sheep, w'hich he selectetl troiii thcr 
j)laiiitiff's flock, and directed them to be sent tti- 
a field of his, which was acconlingly thmo. Tw'o 
da.ys afterwards he sent his man to remove the 
sheep from the field to his farm, which w'as some 
miles distant, and. on their arrival, be counted 
them over, and said, '-It is all right:*’ — Held, 
that this was evidence of his acceptance of the 
.sheep, so as to satisfy the statute, notwithstand- 
ing he afterwards repudiated the purchase, anti 
sent the sheep back to the plaintiff, ttaunder^ v. 
Toj}/), 4 Ex. 390 ; 18 L, J.. Ex. 374. 

Unpadring,] — ^5\^here goods have been sent on 
a contract for sale, and the jury finds they ditl 
not correspond with the sample contractetl for : 
— Semble, that the mere unpacking of them by 
the vendee will not, under any circunista'^ces. 
amount to an acceptance. Curfas v. Pugh, lu 
Q. B. Ill ; ll> L. J., Q. B. 199. 

,, Aliter, if the goods are kept by the vendee an 
unreasonable time, 11), 

The plaintiff sent twenty sacks of .seed to the 
defeiidants in part performance of a verbal con- 
tract for the sale of seed to the value of more 
than 107. On the same day, one of the defen- 
dants informed the plaintiff* that he had heard 
the seed had arrived out of condition. The plain- 
tiff asserted it was in condition. Immediately 
afterwards, the defendants wrote to the plaiiitiflV 
rejecting the seed, and in one of the lettera. m- 
fornieil him that “the twenty sacks which you 
nuthorized us to receive for you, and to lay out 
j thill, in consequence of its being hot ami mouldy ” 

1 would be returned. On the trial, the facts being 
i proved by the plaintiff, who gave evidence that 
j lie gave no authority to spread it out, and that 
* the seed was not hot and mouldy, the judge- 
! directed a nonsuit, with leave to enter a verdict 
I if there was any evidence of an acceptance and 
I actual receipt of part of the gootls : — Held, by 
I Lord Campbell, O.J.. Erie and Crompton, JJ, ; 
dissentiente, AVightmari, J. ; that there being 
evidence to go to the jury that the seed was 
spread out thin neither because it was out of 
condition, nor by the plaintiff’s authority, there 
was evidence that it was spread out thin as an 
^ct of acceptance ; and, therefore, the nonsuit 
was wrong. But the court thought the evidence ^ 
too shght to justify them in entering a verdict^ « 
for the plaintiff, and directed a new trial. 
Parhc?- V. Wallin, 5 El. A BL 21 ; 3 W. E. 417. 

Taking to Goods after Kepudiation.] — It was 
verbally agreed, between the owner of goods and 
a person who was in possession of those goods as 
his tenant, that the tenant might, if he pleased, 
at the termination of his tenancy, purchase the 
goods for a sum exceeding 107., but was not to 
take them till the money was paid. At the ex- 
piration of the tenancy the buyer tendered the 
nrice, but it was refusetl by the vendor, who* 
deni^ the validity of the bargain. After this 
the buyer proceeded to take away the goods ; the 
vendor prevented him, and took possession of 
them. 1 ri trover by the buyer against the vendor : 
—Held, that there was no evidence of an accept- 
ance and actual receipt to bind the bargain, as 
at the time when the buyer took to tire goods the 
parol contract had been already disaffirmed by 
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the vendar. Taylor v. Waltrp'dd, 0 El, & Bl. 
TG5 ; 2 Jiir, (x.ri.) li>SG. 

Bequesting Eetention for Special Purpose.] — 
If a man bargains for the purchase of goods, ami 
desires the vendor to keep them in his possession 
for an e.special purpose for the vemlee. and the 
vendor accepts the onler. this is a sufficient 
<lelivery of the goods. Elmore v. ^toiie. 1 Taiuit, 
4oS ; lb K. 11. o78, 

Giving Security.] — Giving a promissory; 

note, togetlier with an agreement by the seller, 
t<J let the goods stay for a certain time on his 
^u’emises. and an affirmation of the sale aftei'- 
wards : — Held, to he a complete sale and delivery 
to the purchaser, so as to enable him to maintain 
trover aaninst the seller. Athnvmn v. JiarnoH^ 
Lofft, 32b. 


other hogsheads, ami requested B. to fetch them 
away, who jiromisod to do so : — Held, that the 
property m the sixteen hogsheads thereby passed 
to B„ that Ills acceptance of the four was an 
acceptance of part of the twenty within the 
exception of the Staute of Frauds, and that A. 
might recover the value of the whole from B. in 
an action for goods bargained ami sold. EJwde 
V. Thicatfe.s^ b D. iJc 11. 293 ; G B. &: C. 38S ; 5 
L. J. (O.S.) K. B. 163 ; 30 11. R. 363. 

Where gooils to the value of IddL were made 
puiNuant to order, but continued, by desire of the 
vendee, upon the premises of the vendor, except- 
ing a part to the value of 21. 10.s*. which the 
former took away ; — Held, that there was no 
delivery and acceptance of the gooiU within the 
meaning of the statute. Thomj)HO)i v. MactronK 
4 D. & k 019 ; 3 B. c\; C. 1 ; 2 L. J. (O.S.) K. B. 
2US. 


c. Part Delivery, 

i. What is. 

Of*§ample.] — If a sample is taken as a part of 
the bulk soI<I. it is a deliver v within the statute. 
yhlrer v. Wed, Plolt, X. P.b7S. 

Even if ilone by the agent of the purchaser. ' 
Khiiitz V. Surry, o Esp. 267 : 8 K, li. 833. 

Where sainple^ of sugar were producetl at a 
sale by aucti<jn. and, after the biddings had 
closed, the samples were delivered to ami ac- 
cepted by the purchaser as part of the purchase, 
and a fire consumed the bulk before the delivery 
thereof to the purchaser : — Held, that the de- 
livery to and acceptance by the buyer of the 
i^aniples, as part of the sugars purchased, took 
the case out of the statute. Ifinde v. White- 
house, 7 East, 538 ; 3 Smith, 328 ; 8 R. R. 676. 

So, where wool was sold for a bill at nine 
mouths, and weighed and sample taken, and 
.sevei'al bags delivered, but no bill was drawn : — ; 
Held, that the delivery w^as complete. Green v. ! 
Jluythorne, 1 Stark. 447 : 18 R. R. 863. 

A. gave B. a written order for ten firkins of 
butter, which were to be sent to A. by a pai- 
ticiilar carrier ; B. sent by that carrier twelve 
firkins instead of ten ; A. refused to receive more 
than ten firkins, and as the carrier w’ould not 
deliver less than the whole he refused to take the 
butter at all : he, however, drew a sample from 
one of the firkins : — Held, that there ha<l been 
neither an actual nor a constructive delivery of 
the butter to A., and consequently no accept- 
iince by him, so as to satisfy the statute of i 
frauds. Gorman v. Eoddy. 2 Car. tk K. 143. [ 

Where goods are .sold by sample, the handing j 
over the samples to the buyer does not, in the ; 
jabsence of evidence of a usage or a custom to j 
the contrary, amount to a delivery and aecept- 
iince of a part of the thins: sold, so as to 
take the case out of s. 17 of the statute of 
fmuds ; but it is otherwiie where the buyer 
rflmws samples from the bulk after he has pur- 
chased the goods. Gardner v. Groid, 2 C. B. 
<K.S,) 340. 

Class,] — Where a joint order is given for 
several classes of gooils, the acce})tance of one 
class is a part acceptance of the whole. Elliott 
V. Thomas, 3 M. k W. 170 ; 7 L. J., Ex. 129. 

Appropriation.] — A. agreed by parol to sell to 
B. tw’enty hogsheads of sugar out of a larger 
quantity which he had in bulk. A. filled 
four hogsbeails, and deliveretl them to B.. who 
accepted them. A. afterwards filled sixteen 


i Where Vendor’s duties not Determined.] — A. 
[ contracted with B. to purchase of him the trunks 
! of oak trees, then felled and lying at Haduock, 
' about twenty miles from Chepstow. The course 
was, for A.'s agent to select ami mark those por- 
^tions which he intended to purchase, and for B. 
to ^over the tops ami sidings, and float the trunks 
i down the river Wye to A.'s wharf at Chepstow, 

I and there ileliver them. After a portion of the 
I timher liad been delivered, and the whole paid 
I for. B. became bankrupt, whereupon A. sent his 
i men to B.\s premises at Hadmick, and severed 
and carried away the marked portions of certain 
trees : — Held, that no property in the trees, or 
any portion of the trees, which had not been 
: delivered by B., passed to A. by the contract ; 
and that there was no delivery or acceptance ; 
and. consequently, that the assigne'es of B. were 
entitled to recover the value in trover. Ae?uiman 
v. Jlorriee, 8 C. B. 449 ; 19 L. J., C. P. 57 ; 14 
Jur. 69. 

Custom to Detain.] —Where it is the custom to 
1 detain until certain disbui'sements are paid, a 
delivery of part is not a deliveiy of the whole. 
ILdderncuu v. ShuehelU, 8 B. & "C. 618 ; 3 M. k 
Ry. 23 ; 7 L. J. (o.s.) K. B. 80. 

Not Equal to Contract.] — A. bought wheat in 
value above 10/., which wheat was to be reduced 
to a certain standard by dressing. After the 
making of the contract, A. sent for a portion of 
the wheat, which was sent to him, but not 
dressed, whereby it fell short of the standafd 
agreed upon, but he retained it without objec- 
tion : — Held, a part acceptance, and the retention 
of the portion sent amouixted to a waiver of the 
full performance of the contract by the plaintiffi 
as to such portion. Gllliat v. llo^herU. 19 L. J., 
Ex. 410. 

, Goods of the value of more than 10/. were in 
I the liands of a warehouseman ,* the purchaser 
, having a delivery order, sent for a portion of 
, them, which were duly removed to his premises, 
t but, on examining them, he sent them back, as 
1 not being such as lie had agreed for : — Held, a 
j sufficient acceptance. Baylis y. Lundy, 4:1,. T. 
iil76 ; 9 W. R. 356. 

I Consumption of Part.] — A., bv parol agreedto 
■ buy of B. all the potatoe.s in a field of his, at so 
much a ton, and to dig and remove them at his 
own exiiense. He employed and paid labourers 
to dig them, and sent his own sacks to the field, 
in which sacks the potatoes, as they were dug, 

I were placed by his men, ami the sacks were then 
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carried to another part or the held, and the 
potatoes thcie emptied out of them in heap<^, or 
clamped on the ground. Baring the digging one 
sackful of the potatoes was, by the buyer's au- 
thority, taken by one of the men cm ployed, and 
consumed by him for food. Beffjre the wliole 
was dug, the seller refused to complete his con- 
tract, or to permit the rc’^idue of the potatoes to 
be dug, or tho^e which had been dug to be le- 
nioved from his field : — Held, that there was 
evidence of a part delivery and accc[)tance. 
Smith T. S L. T. 

The plaintiff sold a hogshead of caler to the 
defendant by sample as being good diaught 
cider. After the arrival of the cask the defendant, 
on the 21st May, wnde to the plaintiff: •* The 
cider differs from the sample, and the little 1 
have sold has been complained of in every in- 
stance ; should this continue I shall be obliged 
to return it.’’ The plaintiff in trying to sell^t 
used 20 gallons, but finding it unserviceable, re- 
fused to pay for the rest, which lie ret,urned to 
the planiiiff. The 21) gallons were more than ! 
sulhcient to enable the defendant to tost the I 
(piahty of the bulk Held, that the defendant j 
had not so acce])tecl the biillv as to be bound to 
]jay for the whole. ,Lvr>f v. Moniiot. 3 H. X. ! 
229 ; 29 L, J., Ex. 110. ^ ‘ j 

To Suh-Vendees.] — A., at Bristol, sold goods to i 
B.. to be paid for by B.’s acceptance of a bill to 
be drawn by A. ; the goods were weighed, but 
remained in A/s warehouse, who omittetl to draw 
the bill. B. sold a specific and ascertained por- 
tion of these goods to C. in London, who paid 
for them, ami transmitted B.\s order to A. for 
the delivery of them. On the fourth day after 
A.’s receipt of the order B. became bankrupt, and 
then, and not before. A. refused to deliver the 
goods to C., insisting that he had a lien upon 
them for the price : — Held, that C. might main- 
tain trover against A., for he was bound, at all 
events, to notify his refusal immediately ; and 
semble, that having neglected to draw the bill, 
and having furnished B. with samples to go into 
the market with, and having obej^ed several 
ordci's of B.’s for the delivery of portions of the 
goods to different sub- vendees, he could not have 
insisted upon any lien even if he had given im- 
mediate notice. Crrecn v, Hiiijthornv^ 1 Stark. 
447 ; 18 B. B. 805, 

ii. Becovevy of Pneefur. 

In what Cases.] — -One who has agreed for one 
hundred sacks of flour, cannot, after the delivery 
of part, recover for that part, the defendant being 
willing to receive and pay for the \^hole. Wa liter 
V. Bixoti. 2 Stark. 281. But this ruling was set 
aside by the court. See 9 B. &; C. H87. 

A contract to deliver one hundred bags of 
hemp at a certain price by a certain time is en- 
tire and cannot be split. Waddinqtotiy. Oliver^ 

2 Bos. & P. (N.R.) 61 ; 9 B. B. 614. 

The seller of two hundred and fifty bushels of 
wheat, to be delivered within a certain time, de- 
livering one hundred and thirty bushels only, 
which the purchaser accepts and retains after 
the expiration of the stipulated time of delivery, 
may recover the price of the part delivered. 
Bxendale v. Wetlierdl. 4 M. k 'B.j, 429 ; 9 B. & C. 
386 : 7 L. J. (O.s.) K. B. 264. 

Where the defendant agi’eed to purchase a lot 
of trees, and pay for the same according to the 
conditions of -salcf and he afterwards felled and 


I carried away part of them without making such 
payment, ami refused to do untd the ic- 
mainder had been deliveied: — Held, that ilu' 
executoiN of the vendor, having failed to establish 
a count on the special coutiaet, might recover 
: the value of the trees taken by the^ defendant 
I under a count for goods sold and delivered, a> 

I the latter by such taking hnd dbalfirmed the 
I entiiety of the contract. Bruyij v, Cidi\ <I Mouie, 

: 114. 

I lu agieed to supply W. with straw, to be ile- 
1 livercd at his premises, at the rate of three load- 
j in a fortnight, during a specified time ; and W. 

I agreed ‘‘ to pay B. 33 a% per load for each load <4' 

I straw so delivered on Ins premises’' during the 
above period. After the straw had been supplied 
I for some time, W. refused to pay for the last 
j load delivered, and insisted on always keejiing 
i one payment in arrear : — Held, that," according 
to the true effect of the a.gi'ecm cut, each load was 
i to he paid for on delivery, and that on 
' refusal so to pay for them, B. was not boniul to 
send anv more. Withers v. lieynoUh, 2 B^ii' Ad. 
882; 1 L. J.. K. B. 80. 

If a pel son orders se^ eral articles from a trades- 
man at the same time, though at distinct prices, 
~he will not be obliged to accept or pay for any 
particular article, unless all the restare furnished 
according to the terms agreed on : but if lie 
accejits of any one article, he is precluded from 
saying that the contract was entire, and he will 
be obliged to accept and pay for so many as arm 
individually furnished according to the contract, 
Champion v. Short, 1 Camp. 53 ; 10 B. B, 631. 

See also vases, ante, col. 391. 

d. Befusal of G-oods. 

i Of Part.] — Where the traveller of a mercantile 
, house ill Ijondun received an older from a country 
manufacturer for a cask of cream of tartar, and 
also an offer to purchase two chests of lac dye at 
I a given price ; and the traveller undertook to 
I send both articles, but stipulated on the part of 
; his principals that they should he at liberty tO' 

I refuse to fulfil the contract as to the lac dye, on 
j the terms proposed, by writing to the vendee to 
I that effect by return of post, or the post follow - 
: ing : and no answer was sent back, but shortly 
j after the goods were delivered ; and the Vendee 
j accepted the cream of tartar, but refused to take 
1 the lac tlye : — Held, that this was not an accept - 
iance to take the case out of the statute, and 
j render the ^ endee liable for the latter article ; 
j the contract not being entire. Price v. Zca, 2'-* 
B. & B. 295 ; I B, & 0, 156. 

A., upon one and tlie same occasion, bought 
several parcels of goods from B., one parcel 
consisting of chimney-glasses, amounting to 
38/. lOi*. 6fZ., for regdy money, the rest on credit. 
The goods were sent to the jmrehaser at different 
times. The chimney -glasses being damaged ini 
the carriage, he declined so receive them. A., 
afterwards, on an application by B. for payment 
of all the goods, wrote to him in substance as 
follows : “ The only parcel of goods selected for 
ready-money was the chimney- glasses, which 
^oods I have never received, and have long since 
declined to have, for reasons made known to you 
at the time ; with regard to the rest I am rekdy 
to pay ” : — Held, that the letter, inasmuch as it 
contained an admission of the bargain and of all 
the substantial temis of it, was a siiflSeieiit note 
or memorandum of the contract, notwithstand- 
ing the subsequent attempted repudiation of 
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liability. Biulnj v. Sunning ^ 1) C. B. (N.S.) > already been sold, by mistake put it u]j with the 
S4B ; BD L‘. J., C. T. IBu ; 9 W*. E. 27B. I rc'-t and sold it. After the sale B. wrote to A. a 

^ j letter, which substantially amounted to an 

Of Whole,] — X, having sent to B. a bag of i acknowledgment that the horse had been sold to 
sponge (under a verbal* order from the latter), j him : — Held, that A. could not maintain an 
for which he chargetl il.v. per pound, B. returned j action against the auctioneer for the convemion 
it. and at the same time wrote a letter to A. j of the liurhC, he having no property in it at the 
stating that he had examined the sponge, and i time the auctioneer sold it, — B.’s subsequent 
hnding that it was not worth more than^B.v. per } letter not having (as between A. and a stranger) 
pound, he had sent it back Held, that this j any relation back to A.’s proposal. FeWwitHe v. 
letter did not amount to such an acceptance of ' BnuUnj, 11 C. B. (.v.s.) 8b9 ; 31 L. J,, 0. P. 204 ; 
the goods as would take the case out of the 6 L. T. 157 ; 10 W. R. 423. Affirmed 7 L. T, 
‘^tatiite. Ke}tt v. Jiusitumm, 3 Bo^. P. 233; G j 835 ; 11 W, tl. 429 — Ex. Cli. 


R. R. 777. 

Bulk samples, and invoice of some hops, were 
-.ent to a vendee by coach, pursuant to contract, 
but he returned them, as not answering to the 
*-aniples by which he bought. The juiy, in an 
acti(»n for the price of the hops, found that the 
samples did not answer the contract : — Held, , 
that there w’as no acco])tance af the goods within 
tlie Statute of Frauds. v, JOiuIgmui^ 2 

W. 053 ; 0 L. J., Ex. 185. 

Time for.] — A party to whom gomls to the 
amount of lo/. and upwards are delivered, sub- 
ject to approval under a parol order, must refifse 
"to accept them within a reasonable time ; if he 
does not. he is to be treated as having accepted 
them. Coleman v. Gihson, 1 M. Rob. 168. 

There may be actual receipt by acquiescence ; 
and whenever such a case is set up, it is a ques- 
tion for the Jiiry. Bmhrl v. Wheeler^ 15 Q. B. 
442, n ; 8 Jur. 532. 8. P., Movton v. Tihhett^ 15 
Q. B. 428 ; 19 L. J., Q. B. 382. 

Lapse of time before refusal or rejection is 
some evidence of acceptance. Smith v. Hudwn^ 
6 B. & S. 481 ; 34 L. J., Q. B. 145 ; 11 Jur, (N.s.) 
,023 ; 12 L. T, 377 ; 13 W. R. 083. 

C. WHEN PROPERTY PASSES. 

1. Ge^’eeally. 

Statute,] — The Sale of Goods Aot^ 1893 (56 4*57 
T’of. c. 71) .SA*. 16 — 26, contains provisions as to 
the transfer of gn'opevtg In goods sold. 

Factors’ Act.] — See Peincipal 

Agent. 

Completion of Sale.] — ^Where the sale has been 
<jompleted within the statute the property vests 
in the purchaser immediately, and is at his risjk. 
FhllVmore v. Barnj^ 1 Camp. 513 ; 10 R. R. 742. 

There may be a complete contract, so as to 
pass the property in goods from the seller to the 
buyer, although the price has not been definitely 
ngi*eefl upon between them. Joyce v. Siva tut. 
8 B. & R- 343 ; 5 B. & C, 583. 

Subsequent Letter of Acknowledgment.] — 

A. and B. verbally treated for the purchase of 
a hoi'se by the former of the latter. A few days 
afterwards B. wrote to A. that he had been in- 
formed that tiiere was a misunderstanding as to 
the price, A, having imagined that he had brought 
the horse for 30f., B. that he had sold it for 30 
guineas. A. tberounon wrote to B., proi»osin^to 
split the difference, adding, ‘‘ If 1 hear no more 
about him I consider the horse is mine at 307. 1.5^.” 
Xo reply was sent ; no money was paid, and the 
hoi'se remained in B.’s possession. Six weeks 
afterwards an auctioneer who was employed by 

B. to .sell his farming stock, and who had been 
directed by B. to reserve the horse, as it had 


Validity of Title.] — The purchaser of a chattel 
takes it, as a geiieml rule, subject to what may 
turn out to be informalities in the title. Candy 
V. Lindsay, 47 L. J., Q, B. 481 ; 3 App. Cas. 
459 : 38 L. T. 573 ; 26 W. R. 406 ; 14 Cox, C. C. 
93— H. L, 

When the original owner has parted with the 
chattel, to A. upon a de facto contract, though 
there may be circumstances which enable tliat 
o\\ ner to set abide that contract, the bona fide 
purchaser from A. will obtain an indefeasible 
title. Ih. 

The question, therefore, in many such cases 
will be, Was there a contract between the original 
ownei and the intermediate person .’ Ih. 

Sale in Market Overt.] — By a purchase in 

market overt the title obtained is good against 
all the world. Ih. 

If not so purchased, though purchased bona 
fide, the title obtained may not be good against 
the real owner. Ih. 

The real owner of goods does not lose his pro- 
perty, though the possessor makes a sale of them, 
unless it be in market overt ; but there is no 
instance where a sale, made by the mere pos- 
sessor, has been held to change the property, 
where it has marks by which it may be known. 
Hartoj) V. Iloare^ 3 Atk. 49. 

Jewelleiy, stolen from the plaintiff, was sold 
to the defendants, jewellers in the City of London. 
The sale took place in a showroom above the 
defendants’ shop, to which access could only be 
obtained by their special permission : — Held, 
that the sale was not a sale in market overt, 
and that the plaintiff was therefore entitled to 
recover back the jewelleiy fi'om the defendants. 
Seinhle, that the doctrine as to sales in market 
overt in the City of London does not apply to 
a sale by a customer to a shopkeeper. Barg reave 
V. Spink, 61 L. J., Q. B, 318 ; [1892] 1 Q. B. 25 ; 
65 L. T. 650 ; 40 W. R. 254. 

A sale of goods (being those in which he 
usually dcc^s) made to a tradesman in his ware- 
house or shop, in the City of London, is a sale in 
market overt, notwithstanding the construction 
of the premises be such that a pereon from the 
outside cannot see what is going on withm. 
Lyons v. Be Bass. 9 Oar. P. 68. 

A sale by public auction at a horse lepositoiy. 
out of the city of London, i.s not a sale in marker 
overt. Lee v, Bayes or Itohinson, 18 C. B. 599 ; 
25 L. J., a P. 249 ; 2 Jur. (x.s.) 1093. 

A ship is not like an ordinary chattel, which 
fiasses by deliveiy, and there is no market overt 
for ships. Hooper v. Gamm, 36 L, J., Ch. 005 ; 
L. R. 2 Ch. 282 ; 16 L. T. 107 ; 15 W. R. 464. 

See further Hakkets and Fairs. 

Mistake as to Parties — Fraud.] — L. was a 
manufactiiier in Ireland. Alfred Blenkarn, who 
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^(ccupied a room in a house looking into AVood- 
•^treet, Cheapside, wrote to L., proposing a con- 
siderable purchase of L.'s goods, and in his letter 
used this address — “ B7. Wood-street, Cheap- 
side,’' and signed the letters (without any initial 
for a Christian name) with a name so written 
that it appeared to be “ Blenkiron Co.” There 
was a respectable tirm of that name, W. 
Blenkiron ic Co.,” carrying on business at 123, 
Wood-street. L. sent letters, and afterwards 
supplied goods, the letters, the goods, and the 
invoices accompanying the goods, being all ad- 
< Iressed to “ Messrs. Blenkiron ^ Co., 37, Wood- 
street.” The goods were received by Blcnkarn 
at that place, and disposed of to a purchaser, 
who was entirely ignorant of the fraud : — Held, 
that no contract was made with Bleukarn ; that 
-even a temporary property in the goods never 
}jassed to him, so that he never had a possessory 
title which he could transfer to this purciiasei^ 
who was consequently liable to L. for the value 
•of the goods. Ctuuhj v. Llndmy, supra. 

Merchants in London were in the fiabit of 
<lealing with Heed Brother, of Old Town-street, 
Plymouth. On receipt of an order from Joseph 
Heed i: Sons, of Mincing-lane, Plymouth, they 
forwarded the goods asked for, under the mis- 
taken belief that they were dealing with their 
-old customers. The pei'son trading as Joseph 
Heed Sons was an uncertiheated bankrupt, 
and his trustee at once seized the goods : — Held, 
that the tnistee was bound to restore the goods, 
-or to pay the amount due for them. Barnett^ 
B.C jrirfe, Jfm/, Iti 45 L. J., Bk. 120 ; 3 
Oh. B. 123 ; 34 L. T. 064 ; 24 W. H. 064. 

H., believing he was dealing with a firm carry- 
ing on business as G. & Go., agreed to sell goods to 
a person of the same name as one of the firm of G. 

Co. The goods were deposited with an auctioneer, 
who advanced money on them.In an action of trover 
]jy the plaintiff to recover the goods from the | 
auctioneer, the court held that there was no 
•contract with the person who was of the same 
name as the firm, and consequently that trover 
would not lie at the suit of the plaintiff, to 
recover his goods. Hardman v. Booths 1 H. & C. 
803 ; 32 L. J., Ex. 105 ; 9 Jur.(N.S.) SI ; 7 L. T. 
.638 ; 11 W. H. 239. 

Sale of Stolen Beasts in Market overt — Con- 
viction-Claim for Keep.] — The bona fide pur- 
chaser of stolen beasts sold in market overt 
cannot, in answer to a ckiim for them by the 
•ori^nal o'wnier after the conviction of the thief, 
counterclaim for the cost of their keep while the 
beasts were in the possession of the purchaser, 
for they were his own property imtil, on the 
conviction, the property revested ift the original 
•owner. Walkrr v. Matthews^ 51 L. J., Q. B. 243 j 
8 Q. B. D. 109 ; 46 L. T. 915 ; 30 W. H. 338. 

Effect of Conviction of Vendor — For False 
.Pretences.] — The owner of goods, induced by 
fraud, parted with them under a voluntary con- 
tract of sale, which vested the property in the 
fmidulent purchasers. The goods were then 
sold in market overt to a purchaser without 
notice of the fraud. The fraudulent purchasers 
were afterwards, upon the prosecution of the 
•original owner, convicted of obtaining the goods 
by false pretences. The judge before whom the 
prisonei's were tried refused to make an order of 
restitution : — Held, that imder 24 & 25 Yict. 
•c, 96, s. lUO, the. property in the goods revested 
in the original owi^r upon conviction, and tliat 
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he was entitled to recover them from tlie 
innocent purchaser. Moi/rr v. ypimnl/tan (48 
L. J., Q. B. 125 ; 4 Q. B, D. 32 ; 39 L. T. 535 ; 
27 W. E. 319) overiultid. Bvnfloif v. Vdmout^ 
57 L. J., Q, B. 18 ; 12 App. Cas, 471 : 57 L. T. 
854 ; 36 W. H. 4S1 ; 52 J. P. 68— H. L. (E.) 

For Larceny.] — ^Where a hirer in possics- 

sion of goods under a hire-and-purchase agree- 
ment sells them to a honS, fide purchaser with- 
out notice before all instalments agreed upon 
are paid, and is prosecuted to eoiivictiori for 
larceny as a bailee, the owner can maintain 
an actum for conversion against the purchaser. 
Baipiev, ]r/7.swq 65 L. B. 150; [1895] 2 

Q. B. 537 ; 15 H. 239, n. ; 73 L. T. 12 ; 43 W. H. 
657— C. A. 

Stipulation that Property Bemain in Vendor.] 
— A. sold iron to B., and in the contract stipu- 
lated that it should remain his property until 
paid for. The iron was shipped, and by the bill 
of lading was consigned to G-, ami nia<le deliver- 
able to his order, G. apparently being the coiffitum 
agent of A. and B. The iron being still unjiaid 
for, A. consented that it should be delivered to 
tlie L. Ha.lway Company to be used on their line, 
provided his rights of property were preserved, 
G. indorsed the bills of lading to the railway 
company, and the goods were delivered to them, 
the company having notice of the terms of the 
original agreement with A., and of the condition 
on which he had consenteil to the delivery of the 
iron. On the trial of an interpleader issue which 
arose between A. and an execution creditor of the 
railway companjq the judge told the jury that if 
they believed that A. never parted with the pro- 
perty, and that the railway company, at the time 
of the delivery to them of the goods and the 
indorsement of the bill of lading, had notice of 
the rights of A. under his contract with B., they 
should find for him. The jury found for A, The 
judge was not asked to leave any question of 
fraud in A. to the jury. On motion for a new 
trial : — Held, that the direction was right, and 
that the verdict should not be disturbed. Bate- 
man, v. Grccn^ Ir, R. 2 C. L. 166. 

Goods Pledged by Buyer.] — Where goods 
delivered “ on sale or return” are pledged by the 
buyer, the pledging of the goods by him is an 
act adopting the transaction ” within the mean- 
ing of s. 18, r. 4 (ii) of the Sale of Goods Act, 
d893, so as to pass the property in the goods to 
him, and consequently the pledgee obtains a good 
title to the goods as against the seller, Klrliliani 
V. Attonhonnajh^ 66 L. J., Q. B. 149 ; [1897] 1 
Q. B. 2U1 ; 75 L. T. 543 ; 45 W. E, 213— C. A. 

Property revested by Pledgee in Pledgor 
through. Fraud of Jihe Latter.] — The plaintiffs 
made advances to D. & Sons on the security 
of certain flour, which was warehoused by D. 
& Sons in the plaintiff's’ name, B. & Sons 
undertaking, in consideration of the plaintiffs’ 
delivering to their order the flour as sold, to 
specifically pay plaintiffs the proceeds of all 
sales immediately on their receipt. The defen- 
dants subsequently made advances to B. & 
Sons on the security of a pledge of the flour, in 
ignorance of the prior transaction "snth the 
plaintiffs ; and B. &: Sons, by a fraudulent 
representation that they had sold' the flour to the 
defendants, procured from the plaintiffs a cle- 
liveiy order for the flour, which they gave to the 
defendants. The defendants, in piii’suance of 
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the Uelivory order, obtained po^^es^ion of the ; Payment by Worthless or Tictitious Bills.] — 
flour, uiid, the advance^ made bv them not being ; If goods are obtained by a party who knows' 
repaid, atid it. The phtintittV sne<l the defen- ^ himself to be insolvent, upon bills drawn upon 
flants for the eonveision of the Hour Held. : others in the same circumstances, it will not 
that (assuming that the plaintilfs had originally ' render the contract of sale void, unless the bilK 
a special property in the flour), the intention of are contrived for the express purpose of getting 
the plaiiitifiV nuist be taken to have been to pn^.sesvion of^the goods. v . 2 

revest the whole jiroperty in the flour in D. • Marsh 3(}6 ; 7 Taunt, ofl ; Holt. N. P. 248 ; 17* 
Sons, in order that thev might tiaii'^fer it to the R. 11. 44 .j. 

defendants as piireha-ers : and that, though the] Wliere goods were sold on the terms “to be 
plaintitis midit have reviiked the delivery order , paid for by E.’s bill on P.. without recourse to- 
us beiiiir procured by fraud, as long as the flour j the buyer in case of its not being paid,” 
remained in the hands of D. c'c Sons, yet when ; although the vendee knew the bill to be wort hi 
the i>ropertv m the flour hail been transferred , nothing, he is not liable to an action for the 
})y 1). & Sons to bniiix flde transferees for good > price of the gooils : the action should be trovei 
consideration, the title of the latter was inde- ; or deceit. v. I£utclu7iso)i, 3 Camp. 352. 

feasible. JJahorlt v. 48 L. J., Q. P». 524 ; j « i n mi i • i • • i 

4 y. li. I». .'iW : 27 IV. It. SCfi. Afiirraocl 4!l I Sham Sa.le ] - The plamtifE. bemg in difti- 
L J O B 4US : 5 Q B D. 284 • 42 L. T. 289 • ^^^Ities, and fearing that some of his creditors. 

*>7 W R 591 C * * * ” - > would issue execution against his goods, agreed 

** with the defendant, who was also a creditor^ that 
Mistake as to Price.]— Commission agents, there should be a pretended sale of them to him. 
hayim:^ a chattel to seU at a fixed price, and For this purpose an invoice was made out, and a 
tfieir Sdasman having bv mistake agieed to sell ' receipt given to the defendant for a sum therein] 
it at niie-thinl of that price, ami the mistake j ^RMed to be the piirchase-money, and possession 
having been explained, and the contract repu- 


diated, before the chattel was delivered : — H^il, 
that the purchaser c-onld not enforce its delivery. 
V. Boulnoh^. 11 11 341. 


of the goods w.is ilelivered to the defendant. 
Afterwards the defendant sold the goods as his- 
own ; whereupon the plaintiff brought trover : — 
Held, that no property in the go<'»db passed to the* 
defendant, and that the plaintiff was not pre- 
Mistake in Telegram.]— A. wrote to B. asking ! eluded from showing that no payment was in 

’ " ' fact made, and that the transaction was not a 

real, but a pretended sale. Bowe,^ v. Foster, 2 
H. & X. 779 ; 27 L. J., Ex. 262 ; 4 Jui\ (n.S.) 95 ; 
6 W. K, 257. 


on what terms he could execute an order for 
fifty rifles. B. au^wered, stating terms. B. 
subsequently received a telegram from A. direct- 
ing him to send “the” rifles. He accordingly 
forwarded fifty rifles. By a mistake of the tele- 
graph clerk the word “ the ” was iuserted instead 
of “ three,” which was the word used by A. in 
filling up the telegraph form. A, refused to 
accept more than three rifles : — Held, that he 
was not bound by the mistake of the clerk, and 
conseiiuently an action was not maintainable 
against him for the price of the remainder. 
Heiiltel v. Btqn^^es L. J., Ex. 15 ; L. K. 6 Ex. 7 ; 
23 L. T. 419 ; 19 W. II. 1U6. 

Goods paid for by Cheque, which is Buhse- 
quently dishonoured.] — The right of property’- 
does not pass upon a sale of goods paid for 
by the purchasers cheque, subsequently dis- 
honoured, if the purchaser had not, at the time 
of drawing and giving the cheque, reasonable 
gi’ounds for believing that there were funds ^to 
meet it as an mstriinient payable the instant 
after it was drawn. Lovghnaii v. Bamj^ Ir. 
R, 5 C, L. 538. Bee also S. <?., Ir. K. 6 C. L. 
457. 

When cattle were sold and paid for by the 
jmrehaser’s cheque, which was sub'^eiiuently 
dishonoured : — ^Held, in an^ action by the vendor 
for conversion, and for money had and received, 
that the proper question for the jury was — not 
whether the purchaser had reasonable grounds 
for believing, and did in fact believe, that the 
cheque woidd be dishonoured — but whetlier, at 
the time tlie cheque was draxra, he liad reason- 
able ground for believing that there were funds 
to meet it. Ib, n 

If a vendee under terns to pay for goods on 
delivery, obtains possession of them by giving a 
ch^ue, which is afterwards dishonoured, he 
gains no property in the goods, if at the time of 
giving the cheque he had no reasonable ground 
to ex^iect that it would be paid. Hawse v. , 
Crowe, R. & H. 414. I 


Bills of lading accompanying Bills of Ex- 
change.] — P. shipped a cargo of umber on board 
a ship chartered for the plaintiff. The hills of 
lading stated that the cargo was shipped by P., 
to be delivered “to order or assigns.” P. drew a 
bill of exchange on the plaintiff, and handed it to- 
the vendor of the umber, who discoimted it with 
the defendants, and handed them the bills of 
lading, to be given up to the plaintiff on pay- 
ment by him of the bill of exchange at maturity. 
The plaintiff refused to accept the bill of ex- 
change ■^nthout receiving the bills of lading. A 
new bill of exchange was substituted for the 
fonner bill, and forwarded to the defendants' 
agents with directions to give up the bills of 
lading when it was paid. The ship and the bill 
of exchange arrived on the same day. The plain- 
tiff did not then accept the bill ; and the cargo* 
was entered at the custom-house in the cTefeu- 
dants' name. The plaintiff afterwards offered 
to pay the bill of exchange, and receive the bills 
of lading, and give a guarantee for the freight, 
but the defendants refused, and sold the cargo : 
— Held, that the property in the cargo had 
passed to the plaintiff, and he was entitled to* 
recover, dlmihlta v. Imperiul Ottoman Banli, 
47 L. J., Ex. 418 ; 3 Ex. D. 164 ; 38 E. T. 597— 
C, A. 

When a bill of lading, and a bill of egchange 
to cover the goods included in the bill of lading, 
are sent in a letter to a vendee of the goods, it 
is a well - understood rule that the bill of . 
exchange must be accepted, or the bill of lading 
cannot be retained, ^ihepherd v, Harrmm, 40 
L. J., Q. B. 148 ; L. B. o H. L. 116 ; 24 L.' T. 
857 ; 20 W. E. 1. 

Transfer of Bill of lading,] — ^When goods are 
at sea the parting with the bill of lading, which 
is the symbol of the goods, 4s parting with the 
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ownership of the goods themselves, Barher v. 
Meyerateni, 39 L. J., C. P. 187 : L. E, 4 H. L. 
317 ; 22 L. T. 808 ; 18 W. B. 1041, 

A bill of lading is not a necessary instrument 
of the transfer of property in goods consigned to 
the owner. Meyer v. Sh(ir])e^ 5 Taunt. 74 ; 2 
Kose, 124. 

Where from all the facts it may fairly be in- 
ferred that it was the intention of the seller to 
pass the property in goods shipped to order, the 
mere circumstance of the bill of lading being 
taken in the name of the seller, and remaining 
unindorsed, will not prevent its passing. Joyce 
V. Sivatm^ 17 C. B. (n.s.) 84. 

A bill of lading for the delivery of goods to 
order and assigns is a negotiable instrument, 
which by indorsement and delivery passes the 
property in the goods to the indorsee, subiect 
only to the right of the unpaid vendor to stop 
them in transitu. Pease v. Gloahcc^ 35 L. J., 
P. 0. 6‘6 ; L. Pt. 1 P. C. 219 ; 15 L. T. 0 ; 15 W. ll, 
201 

Where the plaintiffs, having received an order 
from the defeinlant for goods, shipped them, and 
transmitted to him the bill of lading iiidoised, 
maldng the goods deliverable to order or assigns ; 
and on their arrival the captain withheld the 
goods, m conseciuence of the defendant having 
refused to accept a bill drawn on him for the 
price, and thereupon the defendant recovered in 
trover against the captain : — Held, tliat the 
plaintiffs might maintain an action for goods 
sold and delivered, for the delivery of the goods 
was complete as between them and the defen- 
dant, by the delivery on board the ship. Grout ny 
V. Menilliant^ 5 M. & 8. 189. 

The mere indorsement and delivery of a bill of 
lading by way of pledge for a loan does not pass 

the property in the goods ” to the indorsee, so 
as to transfer to him all liabilities in respect of 
the goods within the meaning of the Bills of 
Lading Act (18 & 19 Viet. c. Ill), s. 1. Seivell 
V. Burdteli, 54 L. J., Q. B. 126 ; 10 App. Gas. 74 ; 
52 L. T. 445 ; 33 W. Pv. 461 ; 6 Asp. M. 0. 376— 
H. L. (E.) 

Payment against Bills of Lading.] — Coals 
were sold at Hull, and shipped on board a vessel 
chartered by the buyer, to be paid for in cash 
against bill of lading in the hands of the seller’s 
agent, in London : — Held, that no property passed 
to the buyer until the condition was fulfilled, 
and that, the price being unpaid, the seller was 
entitled^ to intercept the delivery. Moalies v. 
Mcolson, 19 C. B. (N.S.) 290 ; 34 L. J,, C.P. 273 ; 
12 L. T. 573. 

Held, also, that a third person, who had 
agreed with the vendee to purchase th^ coals of 
him, by a verbal contract entered into before 
the quantity was ascertained and shipped, could 
be in no better position than the original vendee. 
Ih 

A. sold goods to B., to be delivered free on 
board at Liverpool for Trieste. The goods were 
phiced by A. on board a steamer, to be delivered 
to the order of B. By the custom of the trade, 
where goods are sold, to be delivered free on 
board, the price is not payable until production 
of a bill of lading, or some other document, 
giving evidence of their being on board. The 
owners of the steamer refusing to give out the 
bill of lading until a greatly-increasetl amount of 
freight was pai<l, and B., when informed of that 
fact, declining to have anything to do with the 
matter, A. was nnabk to comply with the 
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custom by producing the bill of lading : — Jleld, 
that B., by his conduct, dispensed with the strict 
compliance with the custom, and that conse- 
quently A. was entitled to maintain an action 
for the price of the iron without producing a 
bill of lading. Green v. Sie/tel, 7 0. B. (N.s.) 
747 ; 29 L. J., C. P. 213 ; 6 Jur. (xN.s.) 827; 2 
L. T. 745 : 8 W. E. 663. 

Sub-Contract —Work not Completed — ^Lien on 
Purchase-money.] — Contractors for the erection 
of steel tanks to be erected on the purchasers’ 
premises, and to be jiaid for after completion, 
employed the plaintiff as a sub-contractor to 
erect and fix the tanks, he also to be paid a 
Smaller price after completion. The plaintiff 
had nearly finished the eretion of one tank when 
the contractors became insolvent. The tanks 
when completed would not be fixtures : — Held, 
that no property in the tanks so far a-^ erected 
li^d passed to the contractors or the purchasers, 
and that on completion the plaintiff would not 
be lx>und to hand over the tanks, except 
having his purchase-money paid or secured by a 
first charge on the price to be paid to the con- 
tractors. Bellamtf v. JDaretj^ 60 L. J., Gh. 77S ; 
[18Sd] 3 Ch. 54()'; 65 L. T.' 308 ; 40 W. E. 118. 
Appeal dismissed by consent, W. N. (1891) 192. 

Eetention of Inferior Article,] — The 

plaintilfs, being uiitler contract to sell waggons, 
employed L, to make them according to sample 
at a certain price. L. then employed a waggon 
company to make them according to sample 
at a lower price. The company afterwards 
proposed to receive pa 3 'inent direct from the 
plaintiffs, who consented, and were authorised by 
L. to paj' them. Some waggons were delivered 
hy the waggon company to a railway company 
to the order of the plaintiffs. The plaintiffs sent 
a complaint to the waggon company that the 
waggons were unequal to sample, but did not 
reject them ; and they informed L., aud also the 
waggon company, that they would dispose of the 
waggons at the best price obtainable, and hold 
L. responsible for loss. L. rejected the waggons. 
The plaiu tiffs gave notice to the railway com- 
pany not to deliver the waggons without their 
order, but the railway company nevertheles.s 
delivered them to the waggon companj', who 
refused to give them up. In an action against 
both companies : — Held, that the property in 
the goods and the right to possession of them 
havihg passed to the plaintiffs, both parties were 
liable. Johrison v. Lancashire and Yoidtshire 
By., 3 C. P. D. 499 ; 39 L. T. 448 ; 27 W. E.459. 

Sale of Illegal Manufacture.]— The plaintiff, 
having a quantity of apples, by contnict in writ- 
ing agreed with the defendant to sell him his 
cider at 356\ per hogshead, to be delivered at T. 
at a future time, and to lend what casks he had 
empty for the cider, to be manufactured on the 
plaintiff’s premises, to be paid for before it was 
taken away. The plaintiff pounded his apples, 
and delivered the juice to the defendant's ser- 
vant, who proceeded to manufacture the cider. 
Before the manufacture was complete, the cider 
and Aie casks, some of which belonged to the 
plaintiff, were seized by the excise otficer.s for 
being in an unentered place, and condemned in 
the exchequer as the defendant’s property. In 
Devonshire, where the parties lived, cider means 
the ]uice us expressed from the apples Held, 
that the contract was for the sale of juice, not 
manufactured ci<ler; that, the delivery of the 
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juice j'o the defendant's servant vested tlie pro- 
perty in 'the defendant ; that it was his duty to ! 
have entered the premises ; that his neglectinjr 
to do so rendered the plaintiffs deli verm j? the 
cider at T. impossible, and therefore unnecessary ; 
and that the plaintiff therefore, was entitled to 
recover the price, both of the cider and of the 
casks. Rnd(h} v. 8 B. ik: R. 403; 6 

B.& 0.628. 

Immediate or Future Sale.] — A. on the 4th 
of January agreed to sell to B. a stack of hay 
for 145/.. to be paid on the 4th of February, 
the same to be allowed to stand on A.’s premises 
until the 1st of May. B. stipulate<l that the 
hay should not be cut until it was paid for : — 
Held, that tins was a contract for an immediate 
and not for a future sale, ami that the property 
in the hay i»assed hj it immediately to the 
vendee, and that the same having been subset 
quently destroyed by fire, the loss fell upon him. 
Tarllngy. BaJ’fer, 6 B. C. 3G0 ; 9 D. & R. 272 ; 
6^. J. (O.S.) Iv. B. 164 ; 30 E. R. 355. 

Fayment of Instalments — Agreement to Build 
Organ.] — A. agreed to build an organ for B.,^nd 
to fix it in the parish church for 768/., to be paid 
by yearly instalments. The agreement provided, 
that, “ in the event of the organ being completed 
and erected, and the sum of 768/. or any part 
thereof not being paid at the time or times 
thereinbefore mentioned, it was declared and 
agreed that the whole sum or balance, with the 
interest thereon, should become due and parable 
to A., and might be sued for and recovered 
accordingly ; and in the meantime, and until 
the balance and interest should be paid and tlis- 
cRarged, A. should have a lien on the organ ; 
and, in default of any or either of such payments 
at the time or times thereinbefore mentioned, A. 
might either dispose of or remove the organ as 
he might think proper ” : — Held, that the pro- 
perty in the organ remained in A, until the 
instalments were paid. Walker v. Clijde^ 10 
a B. (JT.s.) 381. 

Agreement for Hiring.]— By a written 

agreement, R. liired furniture of the value of <>3/. 
from L. & Co. E. was to pay fur it by monthly 
instalments. In the even\ of non-payment 
of any instalment, L- & Co. miglit seize and 
remove the furniture and retake pos'session 
of it. On payment of all the instalments, 
the furniture was to become his propeify, but 
until such payment it was to remain the sole 
property of L. & Co. This agreement was not 
registered as a biU of sale. The furniture com- 
prised in the agreement was in the possession of 
B. at the commencement of his bankruptcy : — 
Held, that the propertjrin the furniture did not 
pass to him until all the mstahnents had been 
paid ; that neither the agreement nor the licence 
to seize the furniture amounted to a bill of sale 
by E., and tiiercfore registration was unneces- 
sary. Jiahertson^ In re. ZeiciHy partc^ 47 
B. J., Bk, 94 ; 9 Ch, D. 419 ; 39 L. T. 12 ; 26 
•\V. E. 733— C. A. 

X 

Payment down of all Future Instalmenta — 
Bight to demand Transfer.] — The defendants 
ap'eed to hire forty-four wiiggbns from the plain- 
tiffs, paying in respect of twenty specified 
waggons an annual rent of 285/. for five years, 
and in respect to the other twenty-four an 
annual rent of 249/. for three years. It was 
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agreed that the said waggons should, at the ex- 
piration of the respective teims of the demise, 
and after payment of the rents reserved during 
I the said terms respectively, become the absolute 
property <if the lessees without any further pay- 
ment W'hatsoever ; and that, until full payment 
of the several rents respectively reserved should 
be actually made, the owneiisbip of the said 
waggons respectively should remain and continue 
in the lessors. The defendants having paid the 
first two years’ rent in respect of the twenty- 
four waggons, sent to the plaintifi:s the whole of 
the remaining one year's rent with a letter stating 
that this sum was paid in discharge of all rent or 
other payment due in respect of the twenty-four 
waggons'! The rent in respect of the other twenty 
waggons w’as then in arrear. The plaintiffs’ 
agent declined to receive the payment upon the 
terms of the letter, and entered it in the plain- 
titfs’ ledger as a payment in respect of the entire 
number of waggons : — Held, that the contracts 
j in respect of the twenty -four waggons and the 
twenty were several, and the hirers were entitled 
to the property in the twenty-four waggons 
upon payment of all the instalments that re- 
mained to he paid in respect of them, notwith- 
[ standing that there were unpaid instalments in 
I respect of the twenty, and that the contract, 

I being in effect one of sale, and the provision for 
payment by instalments a provision solely in 
j favour of the purchaser, he was entitled to an- 
ticipate the time fixed for the transfer of the 
property in the waggons by anticipating the time 
for payment, Lanca.hhr Waggon Co.y.SaUall^ 
42 L. T. 465 ; 44 J. P. 536— C. A, 

Conditional Sale of Horse — Death, of the Horse 
before Sale absolute.] — A horse was sold by the 
plaintiff to the defendant upon condition that it 
should be taken away by the defendant and tried 
by him for eight days, and returned at the end 
of eight days if the defendant did not think it 
suitable for his purposes. The horse died on the 
third day after it was placed in the defendant’s 
stable, without fault of either party : — Held, 
that the plalntijS could not maintain an action 
for the price, as for goods sold and delivered. 
Elpltwlt v. Barnea, 49 L. J., C. P. 698 ; 5 C. F. B. 
321 ; 29 W. E. 139 ; 44 J. P. 651. 

Materials used in Construction of Hallway — 

: Roods Delivered but not Fixed.] — By an agree- 
I ment made between the plaintiff company and 
, the defendant, a contractor, for the consCruction 
of a railway, it was provided that, once a month, 
the company’s engineer should certify the amount 
payable to the contractor in respect of the value 
‘ of the materials delivered, and that such certifi- 
; cates should be paid by the company seven days 
: after pveseutation ; — Held, that the property m 
j “ matei'ials delivered.” upon their being certified 
I for by the engineer, passed to the company, 

[ though the materials were not fixed. Baiibnry 
1 and (lioltenlunn By. v. Daniel. 64 L. J., Ch. 265 ; 
.33 W. E. 321, 

I 

i 2. Appropriation op Specific Gooes. 

' Intention of Parties.] — P>y the law of Eng- 
; laud, under a contract of sa'lc of specific ascer- 
tained goods, the property immediately vests in 
the buyer, and a right to the price in the seller, 
' unless it can be shown thaL such was not the 
. intention of the parties. If the seller is to do 
something to the goods,sold, the property will 
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not be changed until he has done it, or waived 
his right to (lo it. GUnumr v. SupjjJc, 11 Moore, 
P, C. dal ; a W. Pt, 44d, 

The plaintiff, a salt merchant at Livci*pool. 
was ni the habit of shipping cargoes of salt there 
for De M., a merchant, in London, on board 
vessels charteretl by I>e M., charging him a 
commission in addition to the price, and getting 
bills of lading making the salt deliverable to Ins 
order, which bills of lading he sent, with the 
invoice and a draft at four months, to lie ]\I. In 
November, 1863, Be M. chartered the sliip S. 
belonging to the ilefendaiPs. to carry a cargo of 
salt from Liverpool to Calcutta ; freight to be 
paid one-third by freighter^ acceptance, at four 
months from the sailing of the vessel, the re- 
mainder on delivery of tlie cargo at Calcutta. 
Pursuant to instructions from Be M., the plain- 
tiff proceeded to load the S. F., and had shipped 
1,007 tons (for which he took the mate's receipts 
in his name), when he learned that Be M. had 
stopped payment. He thereupon refused tv load 
any more, ami the defendants filled up the loatl- 
ing themselves. The plaintiff tlicn produced to 
the defendants the mate's receipts for the 1,007 
tons, and demanded a bill of lading for that 
quantity, making it deliverable to liis order. 
This the defendants refused, and the vessel sailed 
with the salt on board : — Held, that it was 
properly left to the jury to say wliether or not 
the plaintiff put the salt on board the S. F. with 
the intention of passing the property therein to 
Be jM. ; and that (the jury having found that the 
plaintiff did not intend to pass the property to 
Be i\I.) the sailing from Liverpool without 
giving the plaintiff a bill of ladmg in exchange 
for the mate's receipts, as demanded, was a con- 
version ; and that the proper measure of damages 
was, the value of the salt at Liverpool at the 
time of sailing, TaUe v. Fletcher, 18 C. B. (N,s.) 
403 : 34 L. J., C. P. 146 ; 11 Jur. (N.S.) 176 ; 13 
W. E. 346. 

If, upon a contract for the sale of goods, any- 
thing remains to be done by the buyer, such as 
weighing, measuring, or testing the goods, if it 
appears by the terms of the contract that it was 
the intention of the parties that the property 
should pass to the buyer, it will pass though he 
has not done the act. Fiirle^i v. 2 H. tk C, 

200 : 33 L. L, Ex. 43 ; 10 Jur. (K.s.) 368 : 10 
L. T. 3n ; 12 W. E. 438. 

Appropriation by Vendor.] — If a man bargain 
for the purchase of a given quantity out of a heap, 
when the vendor sets out that quantity, and gives 
notice to the vendee that he has done so, the pro- 
jierty at common law woiikl pass from the vendor 
to the vendee. Rlwde v. Th mattes, 6 B. & C. 388 ; 
9B.&E.293; 5L. J.( 0 .s.) K.B,163 ; 30E.E.363. 

Where, after a sale of 60,000 bricks, part of a 
bulk of 117,000, the seller had applied all but 
62,000 for other purposes, and was still using 
them, when seized in execution . — Held, there 
was no appropriation of any part of the 60,000 
to the sale. Snell v. Ueigliton^ 1 Cab. & E. 95. 

It depends on the intention of the parties 
whether the property in goods, to which some- 
thing remains to be done before they are ready 
to be delivered, passes to a buyer at the time of 
the sale or on the completion of the goods. 
Young v. Mattheivs^ 36 L. J., 0. P. 01 ; L. E. 2 
G. P. 127 ; 15 L. T. 182. 

A., a brickmaker, who was in embarrassed cir- 
cumstances, sold to B., to whom he was largely 
indebted, a large quantity of bricks. B. sent an 
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agent to the brickfield with an order for the 
delivery of the brick-^. ami A.'s foreman* told him 
he was ready to cnmineiice delivering them if a 
man, who was in po^sesMoii under a distress put 
in by the landlord, was paid out, and lie point e< I 
out three clam[)S — one consisting of finished 
bricks, a second of Ijricks still burning, and a 
third of bricks moulded but not burnt — as tliose 
from which he sluuild make the ilelivery, A. 
liaviiig beonme bankrupt, the landlord sold some 
of the iu'icks. and B, sold the remainder to C., 
who removed them. In an action of trover by 
the assimiees of A. against C. for the bricks : — 
Hel<l, that the conduct of A.'s foreman was a 
sufficient appropriation of the bricks, and that 
tlie property in the whole of them, though un- 
finished, i»assed to B. at tlie time, such having 
been apparently the intention of the parties. Ih, 
The plaintiff had effected a “ fioating ” policy 
marine insurance on good>,*’ upon which he 
sued an underwriter un<ler the following circum- 
stances : — By contract of the 7th of January, 
B, & C.. sugar mercliaiits in Loiulon, agreed 
sell to B. tV; Co. 2on tons of sugar of a certain 
description, t4i be shipjied from Hamburg to 
Bristol at the price of ll, l.v. 9d. per cwt. net 
f, o, b. ^at Hamburg : payment to be by cash, in 
London, in excliange for bill of lading. By 
contract of the 12th «if January, B. A' Co. agi*eed 
to sell a similar quantity of sugar to the plaintiff 
upon the same terms. B. A Co. entered into the 
contract of the 7th ot January in order to enable 
themselves to execute a contract previously made 
by them with the plaintiff for the sale of the 
same quantity of sugar. Until after the loss 
hereinafter mentioned B. A Co. were not aware 
of B. A Co.'s contract with the plaintiff, nor was 
the plaintiff aware that B. A Co. were the 
shippers of the 200 tons contracted to be sold to 
him by B. A Co. The requirements of the 
statute of fraiuL had been complied with in 
the case of the above-mentioned contracts of the 
7th and 12th of Januaiy, but not in the case of 
the contract between B. A Co. and the plaintiff, 
there being no sufficient memorandum of that 
contract within the statute. B. A Co. advised 
their forwarding agents at Hamburg that they 
had sold 400 tons of sugar for Bristol, and, in 
pursuance of such advice, 3,900 bags of sugar 
were shipped at Hambing, consigned to ‘‘ order, 
Bristol,” by such agents, who forwarded the bills 
of lading for the sugar indorsed in blank to 
barJvCrs in London, with instructions to deliver 
them to B. A Co. against payment of amounts 
advanced in respect of the price of the sugftr 
paid to the manufacturer in Germany. The 
sugar so shipped was of the de.scription specified 
by the above-mentioned contracts, but was in- 
sufficient in quantity by 100 bags to satisfy the 
two contracts of the 74h and 12th of January, 
No appropriation of specific bags to each of the 
two contracts respectively was made by B. A Go. 
or their agents at the time of shipment. The 
ship on -which such shipment was niatle was lost 
with her cargo on the voyage. Before the news 
of the loss reached them, B, A Co. took up the 
bills of lading in due course, and they then 
appcH-tioned the bags of sugar shipped between 
the contracts of the 7th and 12th of January, 
appropriating certain specific bags to the number 
of 2,000 to the former and the remainder to the 
latter, and made out sepai-ate invoices in respect 
of each contract to B. A Co. and the plaintiff 
respectively, setting out tlie marks and numbers 
of the bags. The invoices were then posted by 
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D. & Po. to B. k Co. and the plaintiff respect- 
ively, bui before they were so posted the news 
of the loss of the ship had reached D. k Co. and 
the plaintiff. The plaintiff, on learning of the 
loss, Anticipating that sugar destined for him 
might have been siiipped on board the ship, al- 
though without specific advice of any such ship- 
ment, declared on the ship in respect of 200 tons 
of sugar under tlie floating policy before men- 
tioned. The plaintiff and B. ct Co. subsequently, 
on receipt of the invoices, respectively paid the 
contract price of ami obtained the bills of lading 
for the sugars specified m their respective in- 
voices. B. k, Co. then forwarded the invoice 
received by them to the plaintiff, who thereupon 
paid them for the sugar included in that invoice 
and received the bills of lading in respect there- 
of, The plaintiff then further declared under 
the floating policy in rc'.pect of this last-men- 
tioned sugar : — Held, that there was no ap[)ro^ 
priation of goods so a^ to pass the property from 
D. & Co. to the plaintiff. StovJi v. 02 

ITJ., Q. B. 30 ; 9 Q. B. B. 708 ; L. T. 410 ; 
31 \Y‘. R. 45n ; 4 Asp. H. C. 590. Reversed, but 
not on this point, 12 Q. B. D. 564 — C. A. 

r 

Assent of Vendee.] — A sale of a given number 
of bales out of a larger number <-loes not ve^t 
the property lu the vendee until there has been 
a specific appropriation by the vendor, assented 
to by the vemlee or by his agent. Cam])hell v. 
Mer.^ey Doclm and llanhnin Boards 14 0, B. 
(N.S.) 412 ; 8 L. T. 245 ; 11 W. R. 590. 

A person at a fair orally contracted to sell at 
a given price per cwt. two pockets of hops which 
were on the spot, and which were there inspected 
and approved of by the intended buyer, and also 
two other pockets, of which samples were shown, 
but wdiich were lying in a warehouse in Lomlon. 
The buyer took away with him, and afterwards 
paid for, the finst two pockets, but the last two 
were to be forwarded to him at a future time. 
On his return to London the seller went to the 
warehouse and selected two out of three pockets 
which he had there, and tUrected the warehouse- 
keeper to mark them ‘‘to wait the buyer's 
order ; ” but no alteration was made in the 
warehousekeeper’s hooks, and he continued to 
hold the seller liable for the rent. He in a few 
days afterwards sent the buyer an in^^oicc de- 
scribing the numbers, the weight and the prices 
of the two pockets delivered at the fair, and 
also of the two which had been set apart at^he 
warehouse, and at tlie same time enclosed a draft 
for acceptance. The buyer sent back the tlraft 
unaccepted, and refused to receive the last t\vo 
pockets : — Held, that there was no evidence of 
the appropriation of the two pockets in the 
London warehouse being either originally autho- 
rised or subsequently assented to by the buyer, 
and that consequently the property in them did 
not pass by the contract. Jennen v. Smithy L. R. 
4 0. P. 270, 

Tea in Specified Chests — Warrants still in 
Vendor’s Possession.]— A policy expressed the 
insurance to be on “ merchandise the assured's 
own, in trust, or on commission for wnich 
they are responsible,” in or on certain specified 
wai'ehouses, vaults, cellars, wharves, yards, or 
quays. Whilst the policy was in force certain 
chests of tea, on a wharf included in the policy, 
were destroyed by fire. These teas had been 
deposited in bond by the importer with the 
wharfinger; the assured had purchasetl them 
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from the importer, and the warrants had been 
endorsed in blank by him to the assured. Before 
the fire occurred the assured had resold the teas 
in specified chests to customers, and had been 
paid for them ; they held, however, the warrants 
on behalf of the customei-s, but merely for the 
convenience of paying, if required, the charges 
necessary tor clearing the teas payable by such 
customers : — Held, that the policy applied only 
to goods belonging to the assured, or for which 
they were responsible, and the property in the 
teas having, at the time of the fire, passed to the 
purchasers, they were then at the purchasers’ 
risk, and were consequently not covered by the 
policy. KortJi British and Jlerrantile l7isur- 
ance'Co.v.^rofatt, 41 L. J., C. R. 1 ; L. R. 7 
C. P. 25 ; 25 L. T. 662 ; 20 W. R. 114. 

Timber — ^Advance in respect of certain De- 
liveries.] — A. & Co. contracted with B. & Co. 
for the purchase of a large quantity of railway 
sleep<»rs,to be delivered at intervals at the wharf 
of A. & Co., and to be paid for on delivery. The 
sleepers arrived at the wharf of B. & Co. in tim- 
bers of length sufficient, when sawn asunder, to 
make each two sleepers. After several deliveries 
had taken place, one of the firm of B. & Co. 
called at the office of A. & Co. and obtained 
from A. an advance of 600Z. on account of the 
last cargo of timber, which he represented to be, 
and which then was, at the vrharf of B. & Co., 
and a portion of which had already been sawn 
into sleepers : — Held, that this was such a spe- 
cific appropriation of the timber and sleepers to 
A. & Co. (who bad possessed themselves of 
them), as to entitle them to retain them as 
against the assignees of B. & C., who had be- 
come bankrapt after the advance. Langtoii v. 
Waring, 18 C. B. (N.s.) 315 ; 11 L. T. 633 ; 13 
W. R. 347. 

Advance by Warebouseman on Security of Goods 
sold — “ Delivery ” — Transfer of Documents 
of Title.”] — ^AVhere a vendor sells goods which 
are warehoused, and agrees Avith the purchasers 
to retain the goods until demanded, and after the 
sale writes letters to the warehouseman, appro- 
priating the goods as security for money advanced 
by the Avarehouseman, these letters do not 
amount to “ a delivery of the goods ” or “ a 
transfer of the documents of title ” within s. 25 
of the Sale of Goods Act, 1893. Xicliohon v. 
Harper, 64 L. J., Ch. 672 ; [1895] 2 Oh. 415 ; 
13 R. .567 ; 73 L. T. 19 ; 43 W. R. 550 ; sO J. P. 
727. 

More ^ods Sent than Ordered — ITo Appro- 
priation.]— In an action to recover the price 
of ten hogsheads of claret, it appeared that the. 
defendants having verbally ordered certain hogs- 
heads of the plaintiff, the latter, in October, sent 
them fifteen, whereupon the defendants, by letter, 
informed the plaintiff that they had requested ten 
only should be shipped, and that they could take 
that number only on their proving satisfactory, 
‘and that they Avould hold the other fii^e on the 
plaintiff’s account. In answer to this the plain- 
tiff replied by letter, Avhich, after stating that he 
regretted that any misundemtanding as to the 
defendants’ order should have taken place, and 
after stating that other vintages were inferior, 
and that the AAune sent was of superior chameter, 
concluded thus : “ You Avill ascertain in the 
spring Avhether you have room for it, and you 
have seen that we are not^tringent with old cos- 
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tomers as to credit,” The defendants placed the a number of biilloc-ks ; the plaintiff to send his 
wine in a bonded warehouse in their own names, sacks, and K. to fill them with the barley, 
and shortly afterwards tasted the wine, and clis- take them to a railway, and place them upon 
approved of it, and gave the plaintiff notice in trucks. The plaintiff delivered the bullocks to 
the early part of April that they would not K„ and sent 2U0 sack^. and a few days after K. 
take any part of it : — Held, that, supposing filled loo of them with the barley from his 
there was a written contract by which the de- granary. A delay occin-red in sending the barle}, 
fendants were bound to take ten hogsheads of ami the plaintiff demanded it. K. becoming 
claret, that contract was not executed, as fifteen embarrassed, the barley wai by his orders turned 
and not ten hogsheads had been deliveied, and out of the sacks on to the lieap from which it 
no particular ten had been selected out of the had been taken. Soon aiter K. was adjudicated 
fifteen. Cunliffr v. JIarrison, G Ex. ‘J03 : 20 bankrupt, and the a^^ignees took posses'sion of 
L. J., Ex. 325. the barley and removed it Held, that the 

property m the bailey put into the sacks passed 
Appropriation to Buyer— Approximate Price to the plaintiff by reason ot the authority of 
Paid — Weighing.] — In a contract of sale where appro] )riaticn conferred on K. by the agree- 
the goods have been ascertained and appropriated nient, as well as by the sub^eipient assent of 
to the buyer, and an ai)proximate price has been the plaintiff. AhlrUlfje v, Jolinsim^ 7 El. & Bl. 
paid in respect of them, although they have not 88,5 ; 26 L. J.. Q. B. 2116 ; 3 Jur. (x.s.) 913 ; o 
been weighed, it is a question of intention' W. B. 703, 

whether the property or the risk in the goods Held, also, that the pniperty in the barley was 
])asses to the buyer. Marti nv(Ut v. Kilrkliuf^ not divested by the act of K. in mixing it agg.in 
41 L. J., Q. B. 227 : L. JR. 7 Q. B. 436 ; 26 L. T. with the bulk : and that there w'as evidence of 


336 ; 20 VV. R. 769. 

The ]>laintiffs, sugar refiners, were in the habit 
of selling to brokers the whole of each filling of 
sugar, consisting of from 200 to 300 loaves or 
titlers each, the terms always being “ prompt at 
one month; goods at seller’s risk for two 
months,” the ‘‘ prompt” day being the Saturday 
next after the expiration of one month from the 
sale. The titlers in each filling were stored on 
the plaintiff’s premises, and were from time 
to time fetched away by the purchasers or 
their sub-vendees, being weighed on their re- 
moval, each titler weighing from thirty-eight to 
forty-two pounds. If the whole of the lots con- 
tained in one sale-note had not (which was 
frequently the case) been taken away on the | 
prompt day payment was made by the purchaser 
by bill or cash at an approximate sum calculated 
on the probable weight, the actual ]irice being 
afterwards adjusted on the whole filling being 
cleared. The defendant, who was an old 
customer of the plaintiffs’, had bought four fill- 
ings, consisting of specific titlers, each marked, 
on the above terms, and had paid the approxi- 
mate price of the four lots, and had fetched some 
of each lot away. A fire occurred on the plain- 
tiffs’ premises after the expimtion of two months 
from the dates of sale to the defendant, destroy- 
ing the whole contents of the warehouses. At 
the ^ime of the fire the plaintiffs had floating 
policies of insurance which covered goods on the 
premises ‘‘ sold and paid for, but not removed ; ” 
but they had no agreement or understanding 
with their customers as to any instance ; and 
the amount insured, which the plaintiffs received 
from the underwriters, was not sufficient to 
cover the loss of their own goods, exclusive of 
the titlers undelivered which they had sold to 
the defendant : — Held (by Cockburn, C.J., on 
the ground that the property in the titlers un- 
delivered had passed to the defendant ; by 
Blackburn, Lush, and Quain, J J., whether it had 
passed or not), that, by the terms of the contract 
of sale, the risk, after the lapse of the two 
months, was in the buyer, and the loss was, 
therefore, his. Ih. 

See also cases post 7 (cols. 470, et seq.). 

Goods Mixed mth Vendor’s after Appropria- j 
tion.] — Agreement between the plaintiff and K. j 
for the exchange of ,^art of a quantity of barley, 1 
which the plaintiff had seen K,'s granary, for I 


a conversion by the a^si^nees, notwithstanding 
the prior conversion by K. Ih, 

Sale of Crop of Oil— Bottling.]— In January, 
18.58, 0. agreed to sell to the plaintiff all the 
crop of oil of pcp 2 )ermiiit grown on liis farm in 
the year at 21*'. jter }) 0 und. lii September 0. 
wrote to the plaintiff for bottles to put the 
oil in. The ^Jaintiff sent tlie bottles, and C,, 

1 having weighed the oil, put it in those bottles, 

! labelled them with the weight, and made out 
' invoices. Before, however, he had completed 
the filling of the bottlc'^, he sold and delivered 
several of them to the tlefendant. The plain- 
tiff had for many years jiast bought of 0, his 
crop of oil of peppermint, and it was usual for 
C. when the bottles were filled to deliver them 
to a carrier to take to a railway station. In 
detinue by the plaintiff against the defendant 
for the bottles of oil of peppermint delivered to 
him : — Held, that the putting the oil in the 
bottles was an act of ajipropriation which 
vested the pro 2 >erty in the ])iaintiff. Lanqton v, 

1 Hi qq ills, 4 H. .k N. 402 ; 28 L. J., Ex. 252 ; 7 
W.‘ R. 489. 

Sale of Goods ‘‘ on Arrival,”] — On a contract 
for the sale of goods to be paid for after con- 
clusion of the landing, “ to be delivered by the 
seller to the purchaser on safe arrival” of the 
shij), at the time of the contract on her passage 
from Calcutta to London : — Held, that no pro- 
perty in the goods passed to the purchaser by 
the sale. Hale v. Mawson, 4 0. B, (N.S.) 85 ; 
27 L. J., C. P. 189 ; 4 Jur. (N.S.) 363 ; 6 W. E. 
339. 

Vendor cannot dispute Suh -vendee’s Title 
after Recognition.] — ^Where on a contract' of sale 
of a portion of a large quantity of good.s in a 
warehouse of the vendor, the vendee has resold 
the goods to a third person, whose title to them 
the vendor has recognised, he cannot afterwards 
depute the title of such third person, although 
the specific goods have never been appropriated 
to him. Woodley v. Coventry, 2 H. &; C. 164 ; 32 
L. J., Ex. 185 ; 9 Jur. (^^S.) 548 ; 8 L. T. 249 ; 
11 W. R. 599. 

Implied Condition as to Refusal of Deliveries.] 
— In an action on a contract by the defendant 
to deliver goods at the wharf of third parties 
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in equtil portions, in four months, to be made to therefore that he was entitled to sue the ship- 
the satisfaction of an inspector of such parties, owner for the damage clone to them by his 
and if not so made to be removed by the defen- negligence. Fragaiw v. Long^, 6 D. & B. 283 ; 
dant, and others substituted in the time named ; *1 B, i: C. 210 ; 3 L. J. (o.s.) K. B. 177. 
averments of performance on the plaintifl: s part Where a person in Aberystwitli gave an order 
atul breach tliat the goo<l3 delivered were not for goods to a traveller of the plaintiff, resident 
made to the satisfaction uf the in^jector, whereby in London : — Held, that it must be presumed 
they were rejected and the plaintiff lost the that such goods were to be sent in the usual 
heiietit of a * contract with the third parties way, and that, on their delivery to a carrier in 
mentioiR-il. - Picas, denying the contract, and London, a cause of action arose there. Copelands 
the breach, and alleging that the contract was v. 2 Stark. 33. 

subject to a condition tiuit the di>appr<wal of The plaintiff, at G., within the jurisdiction of 
each portion should be notified in a reasonable the G. county court, received from the defendant 
time after delivery. The contract as stated at L. an order for plants, the description of which 
being proved in fact, and it not apjicaring that wa'5 taken from a price list of the ])laintiff. in 
there was any such condition in fact: — Held, which also the plaintiff undertook to pay the 
that there was no such condition implied in law carriage of goods ordered from him. The de- 
from the contract stated or proved ; nor that fendant ordered the plants by letter, and re- 
the disapproval should be notified within ther quested that they should be sent by a particular 
time named, or the four months. ConJ^on v. * carrier. The defendant resided more than twenty 


Attwood^ 26 L. J., Ex. 2U, 

3. Delivery to Carriers. 

Uamed or not Kamed by Vendee.] — Where a 
vendee of goods orders a particular mode**of 
conveyance, he mu^'t stand to the loss if any 
happens. Vidt^ v. liaglcs Cowp. 29-1:. 

A delivery of goods by the vendor on behalf 
of the vendee, to a carrier not named by the 
vendee, is a delivery to the vendee. Button v, 
SidomonHon^ 3 Bos. *S: P. 582 ; 7 K. R. 883. 

A tradesman of London, by order of a trades- 
man in the countiy, semis goods to the latter, 
who does not appoint or name the carrier; 
afterwards the carrier embezzles the goods : the 
trader in the country must stand the lo^s, 
Godfrey v. Fitrzo, 3 P. Wins. 185. 

If goods are delivered to a carrier to be de- 
livered to A., and are lost by the carrier, the 
consignee only can bring the action. Snee v. 
jPmvV'rfjf, 1 Atk. 21S. 

A., in London, received an order from B., living 
in Bristol, to send goods to him by any convey- 
ance which would reach Bristol (as B. lived only 
six miles from thence), informing B. when he 
sent them, that B. might know when to expect 
them. A. sent the goods to a wharf, whence 
vessels for Bristol sailed, ami informed B,, as he 
was told at the wharf, that the goods woukl 
come by the sliip Commerce ; in fact the goods 
were not sent on hoard the Commerce, whiph 
happened to be fully laden, but some time 
afterwards were sent by another vessel. B., 
after the arrival of the Commerce at Bristol 
vvitbout the goods, made no further inquiry for 
the goods, and A. tlid not know till after he* had 
required payment of the goods that they had 
been sent by another ship^ which he then* com- 
municated to B. ; — Held, that B. was liable for 
any loss of the goods. Coolie v. Ludloiv, 2 Bos, & 
F. (K,R.) 119. 

The plaintiff, residing at Naples, ordered goods 
of M. at Birmingham, “ to be despatched on in- 
surance being effected. Terms, three months’ 
credit from the time of arrival.” M. eftected an 
insurance, declaring the interest to be in The 
plaintiff, and having marked the goods with the 
plaintiff's initials, sent them tf» Liverpool, where 
they were delivei^ed by M. s agent to the owner 
of a vessel loading for Naples, by whose negli- 
gence they were damaged Held* that the p'ro- 
perty in the goods vested in the plaintiff as soon 
an they left Birmingham ; that he was liable to 
pay for them whether they arrived or not ; ami 


miles Jrom the plaintiff, and within the juris- 
diction of another county court. The plaintiff 
having sent the goods to the defendant by 
carrier, brought an action in the comity court of 
G. to recover a balance alleged to be due in 
respect of them : — Held, that the cause of action 
did not arise wholly in the jurisdiction of the 
county court of G.. as the delivery to the carrier 
there was not a delivery to the defendant, and 
that the court therefore had not jurisdiction, 

j iMieeler v. Pear urn, 5 W. E. 227. 

i See also Carriers (Actioxs against). 


4. Delivery on Board Shir, 

Cargo to be Loaded.] — A, contracted for the 
purchase of rice in the following terms : Bought 
for account of A., of B. and Co., the cargo of 
new crop Rangoon rice, per Sunbeam.” The 
daj- after making this contract, A. insured the 
rice at and from Rangoon to the United King- 
dom, “ as interest may appear.” The ship pro- 
j ceeded to Rangoon, and after the gi’eater part of 
[ the cargo hatl been .shipped, she suddenly sank 
i at her anchors, in fine weather, and the rice 
1 already shipped was wholly lost. In an action 
on the pohey ; — Held, that A. had no insurable 
interest in the rice, it not being at his risk tiU 
the cargo was completed. Andcriion. v. Moricc^ 
4(> L. J., C. r. 11 ; 1 Ai)p. Cas. 713 ; 35 L. T. 
566 ; 25 W. R, 14-H. L. (E.) • 

Acceptance against Bills of Lading— Cargo 
not on Board.] — T., a corn-merchant at Long- 
ford, who Had been m the habit of consigning 
cargoes of corn to the plaintiffs, as his factors, 
for sale at Liverpool, and obtaining from them 
acce])tances on the faith of such consignments, 
on the 31st January obtained from the masters 
of two canal boats (No. 604 and No. 54) receipts 
signed by them for full cargoes of oats, therein 
i stated to be shipped on board the boats, deUver- 
' able to the agent of T., in Dublin, in care for 
and to be shipped to the plaintiffs at Liverpool, 
i At that time boat 604 was loaded, but no oats 
I were then actually sliipped on board 64. On 
‘ the 2nd February, T. indorsed these receipts to 
} the plaintiffs, and drew a bill on them against 
j the value of the cargoes, which the plaintiffs 
; accepted on the 7th, and paid when due. On 
' the 6tli February. an agent of the defendant, 
who was factor for sale irp London, arrived at 
Longford, and pressed T. for security for previous 
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advancefi. T, on that day, "are W. an order on 
T.’s agent in Dublin, to deliver to \V. the cargoes 
of boats 604 and 54, on their arrival there. Boat 
604 had then sailed from Lojigford, but boat 54 
was only partially loaded. The loading wa^ 
completed on the 9th, and T. then transmitted 
to \V., in Dublin, a receipt signed by the master 
of the boat (in the same form as those sent to 
the plaintiffs), making the cargo deliverable to 
W. W. received this on the loth. On their 
arrival in Dublin, W. took pON&ession of both 
cargoes for the defendant : — Held, that the 
property in the cargo of boat 61)4 vested in the 
plaintiffs, on their acceptance oi: the bills, and 
that they were entitled to maintain trover for 
it, but that they could not maintain trover for 
the cargo of boat 54, since none of it was on 
board, or otherwise specifically appropriated to 
the plaintiffs when the receipt for the cargo of 
that boat was given bv the master, Brifana 
Mx, 4 M, W. 775 :‘l H. .k H. 4S0 ; 8 L. J., 
Ex. 137. 

Bill of Lading taken to Order of Vendors,] 

— P. shipped a cargo of umber on board a ship 
chartered for the plaintiff. The bills of lading 
stated that the cargo was shipjied by P., to be 
delivered to order or assigns.*’ P. drew a bill 
of exchange on the plaintiff, and handed it to 
the vendor of the umber, who discounted it 
with the defendants, and handed them the biUs 
of lading, to be given up to the plaintiff on 
ment by him of the bill of exchange at matu- 
rity. The plaintiff refused to accept the bill of 
exchange without receiving the bills of lading. 
A new bill of exchange was substituted for the 
former bill, and forwarded to the defendants’ 
agents with directions to give up the bills of 
lading when it was paid. The shij) and the bill 
of exchange arrived on the same day. The 
plaintiff did not then accept the bill ; and the 
cargo was entered at the custom-house in the 
defendants’ name. The plaintiff afterwards 
offered to pay the bill of exchange, and receive 
the bills of lading, and give a guarantee for the 
freight, but the defendants refused, and sold the 
cargo : — Held, that the property in the cargo 
had passed to the plaintiff, and he was entitled 
to recover. JBrahita x. Imperial Oftomaii Banlt, 
47 L. J., Ex, 418 ; 3 Ex. D. 164 ; 38 D. T. 597— 
C. A. 

— — Condition Precedent.] — B., a merchant 
in England, in June and July, 1830, sent orders 
for the purchase of corn to the plaintiffs, in 
Bussia, desiring them to draw upon H. tk Co. in 
London fur the amount, and he cha*tereil a ship 
belonging to the defendants, lu Bussia, to be 
freighted. On the 28th July, B, wrote u letter 
cancelling the orders he had gi vcn. Upon the 8th 
of August, 1830, the plaintiffs imformed B. that 
they had purchased a cargo for the ship, and 
would dispatch it as soon as possible, addressed 
to H. 5: Co., Loudon, expressing a hope that 
he would approve of what they had done, not- 
withstanding his last-mentioned communication. 
The cargo was afterwards shipped, and the 
plaintiffs by letter informed B. that they had 
shipped it on his account, and that they had for- 
warded an indorsed bill of lading to H. k. Co., 
drawing upon them for part of the price, and 
upon him (B.) for the residue ; and they inclosed 
an imindorsed bill of lading to B., and an invoice 
of the wheat, in whj^ch it was stated to be bought 
for his order and on his account. The bills of 
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exchange inclosed in this letter were dishonoured* 
whereupon the plaintiffs’ agent, in Lon'duh, deli- 
vered the mdur>ed bill of lading to H. k Co. On 
the 2nd of October, B. confirmed the revocariori 
of his order, and on the 24tli November the agent 
of the plaintiffs in England gave notice to the 
agent ot B. that he should retain the whole of the 
wheat for the plaintiffs. B. afterwards became 
desirous of having the wheat, and the master of 
the vessel in which the wheat was shi))})ed de- 
livered It to B.’s orders, and not to H. k Co., 
pursuant to the bill of lading. In an action 
brought against the shipowners^ for not deliver- 
ing pursuant to the plaintiffs’ orders, it was con- 
tended that the plaintiffs were entitled to re- 
cover nominal damages only, because the property 
in the wheat had actually vested in B. by lh*e 
shipment : — Held, however, that the property 
did not votet in B. absolutely upon the shipment, 
but only subject to a condition, that the bills 
were accepted, and that, in default of accept- 
ance, it never did vest m him ; and consequently 
that the ])laintiffs were entitled to recover 
value of the wheat, at the time when it wa^ 
delivered to B.’s order. Brunt v. Bnwlhir 2 B. 
kAd. 932. 

When a bill of lading, indorsed in blank, was 
sent to the consignee, accompanied by a bill of 
excdiange drawn against the cargo, for accept- 
ance by him -Held, that it was the duty of tiie 
consignee, either to approbate or reprobate the 
transaction in toto : and that he could not accept 
the bill of lading and the cargo, unless he also 
accepted the bill of exchange for its value. 
Sheplienl v. Ilarramn, 40 L. J., Q. B. 148 ; L. R. 
5 H. L. IIG ; 24 L. T. 857 ; 20 W, R. 1. 

Held, also, that it was not necessary fur the 
shipper to advise the cousiguee expressly that 
he was not to use the bill of lading unless he 
accepteil the bill of exchange. Ib. 

"Wliere Goods Delivered.] — A. consigned 

goods to B, abroad, and ordered a cargo in return, 
for winch he sent his own ship. The return 
cargo was delivered to A.’s captain, B. stating it 
to be deliveretl to A. The return cargo consist- 
ing of more goods than the proceeils of those 
consigned to B., B. drew bills on A., for the 
difference, which he sent to his agent, with a bill 
of lading drawn in blank, and desiring the agent, 
in case of A.’s refusal to accept the bill^, to in- 
dorse the bill of lading to C, A. refused to 
ifccept the bills, and the bill of lading was accord- 
ingly indorsed to C. The ship arrived, and C. 
demande.1 the cargo, as indorsee of the bill of 
hiding ; the captain, however, refused, and de- 
livered them to A., who deposited them with D- 
as his warehouseman. D. then received notice 
from B. to hold the goods for B. as his property ; 
in consequence of u4iich D. refused to re-deliver 
them to A. In an action of trover by A. against 
D. : — Held, that A. having rested his clahn on 
the supposition that the property had vested in 
him, could not, if he failed in that defence, set 
up his lien on the goods for freight. But that 
though the goods might have been delivered to 
the captain, on condition of A.’s accepting the 
mils, yet, that as such condition was imposed at 
the time of the delivery, that delivery was com- 
plete, and vested the property absolutely in A, 
Oijle V. Atliinsoft, 1 Marsh. 323 ; 5 Taunt. 759 ; 
15 R. R. 647. 

Payment of Part Price — Guaranteeing Ee- 
mainder,] — In a contract for the sale of a quan- 
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tity tobacco, then on board a vessel bound 
from A; to B., it was stipulated •' that one-fifth 
of the contract price should be paid in leady 
money on a specified day ; and that for the other 
four-fifths the sellers w’ere to look to their corre- 
spondents abroad, to whom the property was 
consigned.” It was, nevertheless, understood 
between the parties, that interest was to be cal- 
cuiated as if the sale was made at two and three 
months fi'om final delivery ; the buyers to have 
the benefit of the sellers’ policy in case of average. 
One-fifth of the contract price was paid in ready 
money ; and on the anival of the tobacco at B. 
it met with an unfavourable sale, and a loss of 
two-fifths of the estimated value took place : — 
Held, that the buyer was liable to the seller 
upon this contract for the amount of such loss. 
Jlofmuft V. Heyman^ 2 D. k E. 71 ; 1 B, k C. 7 ; 
1 L. J. (o.s.) K. B. 3. 

Payment upon Handing over Documents.] — 

A. bought ot B. “ 30U tons old bridge rails, at 
5^. 14.s‘. Qd. per ton, deliveied at Harburgh, cost, 
fi’eight, and insurance ; payment by net cash in 
London, less freight, upon handing bill of lading 
and policy of insurance, or ilock company's 
weight note, or captain’s siguature for w'eight, 
to he taken by buyers as a vcmcher for the quan- 
tity ship 2 }ed ” : — Held, that B. did not undertake 
to deliver the iron at Yarburgh,but that when be 
put it on board a ship bound for that place, and 
handed to A. the jjolicy of insurance and other 
documents, his liability ceased, and the goods 
w'ere at the risk of the purchaser. Tvegelles v. 
Sewrll, 7 H. k 574— Ex. Ch. 

Special Indorsement to Vendee,] — A contract 
was entered into, through a broker, between 
vendors at R. and vendees at B., for the sale 
of goods, to be shipped free on board at E. in 
September, to be paid for on delivery to the 
vendees of the biUs of lading : and the vendees, 
on the 3rd September, ^Y^ote, desiring the vendors 
to send part of the goods by the first vessel 
leaving E., which part was accordingly shipped 
by the vendors on a ship answering that descrip- 
tion. The bill of lading made the goods to be 
delivered unto shippers order, or their assigns, 
and w^as indorsed by the vendors, deliver the 
contents to the order” of the vendees. The 
vendors inclosed the invoice, bill of lading, and 
bill of exchange for the price, to be accepted by 
the vendees, according to the contract, to the 
broker ; but the ship, with the goods on board, 
was lost before the documents reached the 
vendees ; — Held, that under those circumstances, 
the property in the goods had passed to the 
vendees by the shipment, and that the loss must 
faE upon them. Hare v. Hrowne, 4 H. & K. 
822 ; 29 L. J., Ex. 6 ; 5 Jct. (]S\s,) 711 ; 7 tV.E. 
619-~Ex. Ch, 

Eeceipt of Bill of Lading and Policy.] — Con- 
tract betw’een A. and a company for the sale of 
coals: A to supply the company with 1,000 
tons of coal delivered at Rangoon, alongside 
craft steamer, floating depot, or piers, as might 
be directed by the company’s agent at that port. 
The price to be 45.v. per ton of 20 cwt., delivered 
at Rangoon. Payment, one-half of invoice value 
by bill at three months on handing bills of lading, 
and policies of insurance to cover the amount, 
or in cash under discount at the mte of five per 
cent, at A.’s option, the balance by the com- 
pany’s Rangoon agent’s drafts on the company 


in London on comjiletion at Rangoon. A., in 
pursnance of the contmct, shipped on board a 
ship, chartered by him for the purpose, a cargo 
of 1,166 tons of coal, and handed over to the 
company the bill of lading and a policy of 
insurance, and received from them a payment in 
cash of half the invoice price less discount. The 
ship having encountered bad weather on the 
voyage, and being unfit to proceed, the captain 
chartered another vessel to carry the coals on to 
Rangoon, and shipped on board this vessel 850 
tons, purt of the original cargo. On the arrival 
of this vessel at Rangoon, the master declined 
to deliver up the coal to the company's agent 
unles'r. his freight was first paid, and, payment 
being refused, he proceeded to sell the coals by 
auction, when the whole was bought by the 
company, who were the only bidders, at \l, 5^. 
per ton ; — Held, that the property in the coals 
passed to the company upon the same being put 
on board, and the handing of the bill of lading 
and policy of insurance. British and India 
Steam Haviqatioii Co. v. Be JMattos^ 33 L. J., 

Q. B. 214 10 L. T. 246 ; 12 W. B. 5G0— 

Ex. Ch. 

“Free on Board.”] — If the goods dealt with 
by the contract are specific goods, the words 
“ free on board,” according to the general under- 
standing of merchants, mean that the shipper is 
to put them on board at his expense on account 
of the person for whom they are shipped, and I 
can see no reason why a person should not agree 
to sell so much out of a bulk cargo on board or 
ex such a ship upon the terms that if the cargo 
be lost the loss shall fall upon the ^mrehaser and 
not upon the seller. Where the terms “ free on 
board ” are used in such a contract, the same 
meaning must be given to them as is given to 
them with regard to goods attributed to the 
contract — Per Brett, M.R. Stoch v. ImjUs^ 53 
L. J., Q. B. 356 ; 12 Q. B. B. 573 ; 61 L. T. 449 ; 
5 Asp. M. C. 294— C. A. 

Defendants, merchants at B,, through a broker 
contracted to buy of plaintiffs, merchants at R., 
ten tons of best refined rajie oil to be shipped 
•‘free on board” at R. in September, 1857, at 
48/. I5,y. per ton, to be paid for on delivery to 
: defendants of the bids of lading, by bill of 
exchange, to be accepted by defendants, payable 
three months after date, and to be dated on the 
day of shipment of the oil. On Sth September, 
the 2 >lamtifis (liavmg on the previour day 
advised that the shipment would be made) 
shq^ped on boartl a general ship trading between 

R. and B., five tons of the oil. The master signed 
a bill of Irding by which the oil was deliverable 

unto shipper’s order ” and plaintiffs indoi’sed 
the bid of lading speciady to the defendants. 
On the same day the plaintiffs enclosed in a 
letter to the broker the bid of lading, invoice, 
and a bid of exchange di’awn on the defendants 
in accordance with the contract. On the night 
of the 9tb, the vship with the oil on board was 
run down in the B. channel and the oil totally 
lost. PlaintifiTs letter of the Sth arrived at B. 
on the afternoon of the 10th in due course of 
post, but after business hours. On the morning 
of the 11th the broker left with defendants the 
bid of lading, invoice and bid of exchange, for 
their acceptance. At that time he knew of the 
loss of the ship. In about two hours afterwards 
the <lefendants returned to the broker the docu- 
ments left with them on th^ ground that in the 
circumstances thej were not liable to pay for the 
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oil. In an action for not accepting the bill of L. J., Ex. S3 ; 3 Jnr. (x.^;.) OS; \\'. R. 131 — 
exchange, and for goods sold and delivered: — Ex. Ch. 

Held, that the property in the oil vested in 

defendants on its delivery free on board the Estoppel.] — A delivery order given by 

ship, and, consequently, that plaintiffs cmdd the vendor of goods is a mere promise to do 
recover on both counts ; and that the form in something in future, and is nut a representation 
Tvdiich the bill of lading was taken did not upon which to found an estoppel. GlUman 
prevent the property from passing. Jh’oicne v. , v. Ctirhntt, til L. T. 281 ; 37 W. R. 437 — C. A. 
Mare, 4 H. tk N. 822 ; 7 W. R. 1 A broker on the 3th of February, bought goods 

fiom the tlefendants on account of the plaintiffs 
‘ ‘ Free on Board a Foreign Ship.” ]— Where in without their authority, and without ever inform- 
a contract for the sale of sugar there was the “g them of the fact. On the 22na of March, he 
following term — ■* free on board a foreign slnp’" : the s.atne goods to the plaintiffs, “ on ac- 

— Held, that the seller was not bound to deliver count of his principals, at a different price and 
it into the hands of the purchaser, or to transfer ^tpon diffei’ent terms. He thereupon obt.ained 
it into his name in the books of the warehouse the defendants a delivery order, which was 
where it was, but only to put it on hoard a ii^^'^rked with a reference^ to tlie contract of the 
foreign ship, which it was the duty of the pur- February, and obtained payment from the 
chaser to name. Wachcrharth v. 3 Lplaintiffs, npon giving them that order, under 

Camp. 270. B. P., Wetlierell v. Co(nn‘, 3 Camp. contract of the 22nd March. He absconded 
272 with the money, and the defendants refused to 

‘ * deliver the goods under the contract of the 6th 

o, Delrtiry Orders. February. The defendant, carried on separal^ 

business as merchants, and as wharfingers, and 
a. Wature of. delivery order was given by them as mer- 

ch.xnts directed to the superintendent of their 
Negotiability.] — An iron-master gave to his business of wharfingers: — Held, that the defen- 
vendee a note in these words : I will deliver dants were not estopped from denying that the 
1,1)00 tons of iron when required, after the ISth goods were the property of the plaintiffs. Ih. 
Bejitember next, to the party lorlging this docu- 
ment with me : — Held, that this document was Purchaser taking Order without Payment or 
not a negotiable instrument of mercantile ex- Consent of Vendor,] — A,, having a quantity of 
change. Du-on v. Bovill, 3 Macq. H. L. 1 ; j^ape oil at Humphery's whaiT, contracted to 
2 Jur. (n.s.) 933 ; 4 W. R. S13, sell five tons thereof to "b. The bought note was 

If A. gives an iron scrip note to B., and B. as follows : “ Bought for account of B., of Mr. A., 
sells it to a third party, that third party may five tons of first quality foreign refined mpe oil, 
prove that the document has, m the usage of at .n3,v. per cwt. ; usual allowances ; to be free, 
trade, an import not expressed on the face of it. delivered, and paid for in fourteen days, in cash, 
J/aoketizie v. Dtnilop, 3 Macq. H. L. 22 ; 2 Jur. less 2} per cent discount.” A. sent an order to 
(i!7.S.) 957 ; 4 W. B. 815. the wharf, directing the wharfinger to transfer 

But such third party cannot put a special con- into B.‘s name five tons of oil ; and the whar- 
struction on the document by proving that m the finger’s clerk made the usual entry in his book, 
contract between A. and B. there was a specialty and gave A.’s clerk a transfer order addressed to 
not actually appearing on the face of the docu- B., acknowledging to hold the five tons for him, 
ment. Ih. A.’s clerk took the invoice and transfer order to 

By the usage of the iron trade warrants for B.'s counting-house, and offered them to him, at 
goods “deliverable (f. o. b.) to A. B., or their the same time demanding a cheque for the 
assigns, by indorsement hereon,” are considered amount. B., without (as the jury found) the 
to pass to the holders for value free from any consent of A.’s clerk, took the transfer order, 
vendor’s lien. Merchant B a nliing Co. of London but refused to give a cheque. The clerk there- 
V. Pltoinia' Bessemer Steel Co.., 46 L. J., Ch. 418; upon returned to the wharf, and gave notice to 
5 Ch. D. 205 36 L. T. 395 ; 25 "VV. R. 457. See the wharfinger not to deliver the oil to B. In 

also 'fuses Infra, suh. tit. Rights of Unpaid d^ance, however, of this notice, the oil was 
Vendor. afterwards delivered. In trover by A. against 

B. for the oil and the tmnsfer order : — Held, 
Title Conferred by — Custom.] — By the custom that, under the circumstances, neither the pro- 
of trade in Liverpool, the transfer of# a delivery perty nor the right to the possession thereof 
order from the vendor to the vendee of goods, passed to B. Godts v. Jlnsc, 17 0. B. 229; 25 
enables the latter to go into the market and dis- L, J., C. P, 61 ; 1 Jur. (N.s.) 1173; 4 W, R. 
pose of such goods. Where the vendee had thus 129. * 

disposed of part which had been delivered ac- 
cording to his order, and then became bankrupt, Sub-sale.] — "Where a sub- vendee has a delivery 

the rest of the goods remaining in the warehouse order from a vendee of goods lying at a ware- 
of the vendor : — Held, that the latter was en- house of the original vendor, and such vendor 
titled to retain them ; the giving of the delivery accepts the delivery order, he becomes the agent 
order not operating as between the original of the sub-voudee and cannot set up any lien for 
vendor and vendee as a complete transfer of the th^ pi’ice due to him on the original sale. Bear- 
goods. Toionley v. Crump, 5 N. & M. 606 ; 4 son v. Dawson, El. Bl. & El. 448 ; 27 L. J., Q. B, 
A. & E. 58 ; 1 H. & W. 564 ; 5 L. J., K. B. 14. 248 ; 4 Jur. (N.S.) 1015. 

The mere possession of goods, with no other 

indicium of title than a delivery order, is not Vendor Faying Warehouse Rent.] — By the 
sufficient to entitle the bona fide pawnee of the usage of Liverpool, the vendor of goods was to 
person fraudulently obtaining possession from pay warehouse rent for two months after the sale, 
the true owner, to resist the claim of the latter in if the goods remained there so long: — Held, 
trover. Kingsford -v. Merry, 1 H. &: N. 503 ; 26 however, that where the vendor of such goods 
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had T,'itlnn the two mouths, given the usual 
order for delivery to the purchaser, the property 
in the goods from that time vested in the latter, 
and that he became responsible for all accidents 
which might happen to them, and that the cir- 
cumstance of the goods having within that time 
been distrained for warehouse rent was an acci- 
dent which must fall on the vendee, and such 
rent having been paid by the vendee’s agent in 
order to redeem the goods : — Held, that the latter 
could not recover the same from the vendor as 
money paid to his use. (h'eacef^ v. Hej}he, 2 
B. & Abl. 131 ; 20 E. E. 881. 

As to Effect under Statute of Frauds.] — See 
ante, col. 42U. 

b. To 'WTiarffng'ers. 

Effect of,] — The lodging a deliveiy order vntlT 
a wharfinger is hufficieiit to transfer the property 

goods lying at a wharf, without any re-weigh- 
ingor re-housing. Tuclier v. Bnaton^ 2 Car. & P. 
86 . ^ ! 

An order sent by the vender to the wharfinger 
to deliver the goods to the vendee is snfficienT to 
pass the property to the vendee, ]irovided nothing 
remains to be done but to make the delivery : 
but if anything remains to be done, fur example, 
weighing, vS:c„ the property does not pass, and 
the right of stoppage in transitu is not defeated 
till that IS done. Withers v. Xy-w, Holt, is. P. 
18 : 4 Camp. 237 ; 16 E. E. 781. 

Aclmowledgment of.] — A warehouseman, who 
on receiving an order from the seller of malt to 
hold it on account of the purchaser, gives a 
written acknowledgment that he so holds it, 
cannot set up as a defence for not delivering to 
the purchaser, that, by the usage of trade, the 
property in malt sold i< not transferred till it is 
re-measured, and that before the malt in question 
W'as re-measured the seller became bankrupt. 
Stonurd v. Dunldn^ 2 Camp. 344: : 11 R. E, 724. 

Transfer in Books.] — Where the purchaser of 
goods has lodged an order to deliver them with 
the wharfinger in whose warehouse they lie, and 
the latter has transferred them in his Ixioks into 
the name of the purchaser, the vendor’s right to 
stop them in transitu is gone, and the wliarfinger 
is bound to hold them as tlie agent of the pur- 
chaser. Hammond v. Aniiersou, 1 P»os. P. (xfR.) 
69 ; 2 Camp. 243 : 8 R. E. 763, 

And the same effect is produced by the 
delivery note being lodged with the wharfinger 
without n transfer in his books. Lucas v. Bor- 
rien, 7 Taunt. 278 ; 1 Moore, 29 ; 18 E. E. 480, 

. Stoppage in Transitu. ]-^A., of London, being 
in danger of insolvency, went to Clasgow, and 
obtained goods from B., for which he paid by a 
bill on a house in London, which he knew to be 
insolvent ; the goods were shipped at Leith (the 
invoice and receipt from the shipowners being 
made out to A.), and were delivered to C., a 
wharfinger in Loiiilon. who afterwards recel'yed 
notice to hold them for B. ; A. became bank- 
rupt ; in an action of trover by A. against G. for 
the benefit of the assignees i^Held, first, that 
the receipt, being maile out to A,, operated as a 
delivery to him. and therefore that B.’s right of 
stoppage in transitu was gone ; and secondly, 
that tliere was not such conclusive evidence of 
fraud on the part of A. as to avoid the contract. 
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Kohle V. Adams^ 2 Marsh. 366 ; 7 Taunt. 59 ; 
Holt, K P. 248 ; 17 E. E. 445. 

Where a consignee, on the arrival of goods at 
a wharfinger’s, said he would not have them, and 
directed an attorney to do what was necessary 
to stop them, and the attorney, on the 3rd 
November, gave the wharfinger an order not to 
deliver them to the consignee, which order the 
consignee wrote to confirm on the 6th ; upon 
the goods being claimed on the 7th by an execu- 
tion creditor of the consignee : — Held, that such 
acts amounted to a rescinding of the contract of 
sale, and that the traiisitus was not ended by 
the arrival of the goods at the wharf and the 
order given by the consignee, and that therefore 
the consignor had a right to stop them in tran- 
situ. Bart ram v. Furehrother^ 4 Bing. 570 ; 1 
M. ck P. 515 , .6 L. J. (O.S.) C. P. 125 ; 29 E. E. 639. 

The vendor of goods hawng ascertained whilst 
they were in the hands of a wharfinger, that the 
purchaser to whom they had been originally 
I consigned had stopped payment, indorsed the 
I bill of lading to the plaintiff, and directed him 
I to take possession of the goods, and he accord- 
I iugly demanded them from the wharfinger : — 

I Held, that the plaintiff had a sufficient special 
property in the goods to enable him to mamtam 
trover, on the ground that the right of stoppage 
in transitu by the vendor was not at an end 
when the plaintiff made the demand. Morison 
V. 9 Moore, 484 ; 2 Bing. 200 ; 3 L. J. 

(O.S.) C. P. 261. 

Where A. on the 2Gth September sold to B. 
by contract 100 casks of tallow, then lying at a 
wharf, at so much per cwt., and on the same day 
gave him a written order to the wharfingers “ to 
weigh, deliver, transfer, andre-hou.se” the same i 
at id, on the next day, B., who had previously 
entered into a contract wnth C. & Co. for the sale 
of 390 caslcs of tallow, in part fulfilment of that 
contract, obtained from the wharfingers, and 
sent, to 0. Co. the following acknowledgment : 

Messrs. C. Co., we have this day transferred 
to your account (by virtue of an order from B.) 
100 casks of tallow, &c., with charges from the 
loth October ” : and upon the recei\)C of this, 0. 

Co. paid B. the full amount of the tallow ; 
and shortly afterwards the wharfingers delivered 
twenty-one of the casks to the order of C. A: Co. ; 
and on the 11th October, B. stopped payment,, 
and, on the 14th, A., the original vendor, sent 
notice to the wharfingers not to deliver the 
remainder of the tallow to B. or Ins #01x161% 
although the tallow bad not been weighed : — 
Held, ill trover by C. A: Co., against tlie 
wharfingers, that after their acknowledgment 
that thej^had transferred the tallow to their 
account, they held it as the agents of C. k Co. ; 
and therefore were estopped, and could not set 
up as a defence, a right in A. to stop it in 
transitu. Hawes v. 4 D. k E. 22 ; 2 

B. & C, 540 ; R. & M. 6 ; 2 L. J. (o.S.) K. B. 83 ; 
26 E, E. 448, S. P. , Hammond v. A7iderson, supra. 

Custom — ^Ahout the Quantity.] — Under a con- 
tract to sell and deliver goods in a warehouse in 
Liverpool, the giving a delivery order of about 
the quantity is a sufficient delivery, evidence of 
a known usage of warehouse-keepers not accept- 
ing delivery orders in any other form being 
admissible. Moore v- Camyhell, 10 Ex, 323 ; 2 

C. L. E. 1084 ; 23 L. J., Ex. 310. 

Bill of Lading in Se^^eral Parts — Delivery 
Order to Third P^rty.]— Goods shipped to 0., as 
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ownei’, were before Jimval pledged by him to 
the plaintiffs as security for an advance. The 
bill of lading was, as is customary, in three sets, 
“ the one being accomplished the rest to stand 
void.” and made the goods deliverable to “ C. or 
assigns,” freight payable in London. C, in- 
dorsed one copy of the bill of lading marked 
“ first,” to the plaintiffs, and also gave them a 
letter of charge, making the bill of lading a col- 
lateral security for the advance, and empower- 
ing them to sell the goods represented by the 
bill of lading, should default be made m tlie 
repayment of the advance. The vessel went, on 
arrival, into the dock of the defendants. C. 
duly entered the goods at the custom-house, and 
they were afterwards, at the request of C„ 
landed and deposited with the defendants, the 
freight being unpaid. The manifest, a copy of 
which the captain lodged with the defendants, 
authoriseil the defendants to deliver the goods 
to the holders of the bill of lading. On the fol- 
lowing day, the captain lodged with the ciefen- 
dants a stop order for freight, pur^uant to the 
Merchant Shipping Act, 1862, C. then produced 
and gave to the defendants, uuindorsed, the 
second part of the bill of lading ; the defendants 
then entered C. as the proprietor of the goods. 
0. paid the freight, the stop was talien off, and 
the defendants delivereil the g( )ods to W., on the 
production by him of a delivery order from (J. 
0. shortly after went into liquidation, when the 
plaintiffs, producing the indoived bill of lailing, 
in vain demandeil the goods of the defendants. 
In an action for conversion : — Heltl, that the 
Dock Company had not been guilty of a con- 
version, and that the bank could not maintain 
any action against them. Glyu, J/iJU A Co, v. 
East and West India Bocli Co,, 52 L. J., Q. B. 
146 ; 7 Api.. Cas. 592 ; 47 L. T. 309 ; 81 W. E. 
201 ; 4 Asp. M. 0. 580— H. L. (E.) 

6. Dock Warrants. 

nature of Instnimeut.] — The defendant bought 
a quantity of iron of the plaintiff. The iron was 
in the possession of H. & Co., who had signed a 
warrant undertaking to deliver the same to 
the plaintiff’s order on the presentation of such 
waiTant, duly^ indorsed by the plaintiff. At 
the time of the sale the plaintiff indorsed 
the warrant to the defendant : — Held, that 
presentation had in this case the meaning of 
“delivery over.” and that therefore, before the 
iron was delivered, the defendant was to deliver 
over to H. A C. the warrant indorsed by the 
plaintiff. Bartlett v. Holmes, 13 C. B. 680 : 1 
C. L. E. 159 : 22 L. J., C. P. 182 : 17*Jiir. 858 ; 

1 W. E. 384. 

Held, also, in an action for the price of the 
iron, that a refusal by H. & Co., after an action 
brought, to deliver the iron at all, could not be 
given in evidence in reduction of damages. 1 h. 

The warrants of the West India Dock Company 
are equally negotiable as bills of lading, and 
when indorsed for a bona fide consideration are 
deemed equivalent to a delivery of the goods in 
the company's warehouse. Zwhiger v. Samuda, 

1 Moore, 12 ; 7 Taunt. 265 : Holt, H. P. 895 ; 18 
E. E. 476. 

Delivery 'obtained by Eraud.] — S. was the 
agent of L., a wine merchant in Hpain, and was 
induced by the fraudulent representations of 
three persons acting collusion to enter into 
separate contracts with them the sale of wine. 
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S. transmitted the orders for the wine to L;, -who 
shipped the wines, and sent the bills of lading to 
iS. the bills of lading were handed by S. to the 
three persons respectively on account of the con- 
tracts entered into with them. The wine so 
obtainetl wms deposited with a dock company, 
wiio issueil warrants for the same ; some of the 
wine therein mentioned W’as made deliverable to 
the order of one of the three persons, and the 
re^t to the order of another of them. The war- 
rants w'ere tlien pledged with the plaintiff to 
secure a<lvances. L. afterwards served notice 
upon the dock company not to part with the 
wane : thereupon the company refused to give 
up the wine wiieii it was demanded of them by 
the plaintiffs, who eomiiieneed actions claiming 
damages in addition to the value of the wine^ : — 
Held, that as the wine had been obtained by 
^•aud from S., the agent of L., with a power to 
sell, the property in it passed to the three 
persons wiio before the fraudulent contract w'as 
annulled could confer a title upon the plaintiffj^ 
and that L. must be barred upon the plaintiffs 
undertaking to account to him for the value of 
the wine after deducting his advances. Atten- 
horovglt v. London and R, Katharine's Bock Co,, 
47 L. J.. 0. P. 768 ; 8 C. P. D. 450 ; 88 L. T.404 ; 
26 W. E. 583— C. A. 

Transfer of,] — Goods being entered in the 
boolvs of the West India Dock Company in the 
name of A., he received a check for them, which 
having sold the goods to B., he indorsed and de- 
livered to him. B. sold the goods, and delivered 
the check to C. on credit. On C.’s insolvency K 
could not take possession of the goods, although 
they continiietl to stand in his name, and the 
check had not been lodged wnth the dock com- 
pany. Spear x, Travers, 4 Camp. 251. 

Am having entered goods in the books of the 
West India Dock Company, received tw’O dock 
w'arrants or delivery orders in blank for them, 
which he delivered to B. on a sale of the goods to 
him. and B. having sold the goods to C., delivered 
the dock warrants to that pei'son, and C. employed 
D. as his broker to effect a sale of the gooils, and 
delivered oi'cr the dock warrants, one of w’hieh 
was signed by C., but the blank intended for the 
name of the purchaser remained, and D., after 
having effected a sale on credit, delivered the 
dock warrants to the purchaser, one of which 
the one in w’hich the blank for the name of 
the purcliaser remained) the purchaser deposited 
with E. as a security for money advanced on the 
faith of that warrant : — Held that C. had no 
right to put a stop upon the goods in the event of 
the purchaser not paying for them, since the 
transfer of the wvarrant by D., his broker, 
operated as a constructive delivery of the goods, 
so as to defeat G.'s rigSt of btnpprtge in transitu. 
Keyser v. Suse, Gow', 58. 

7. ASCERTAININa QUANTITY OR QUALITY. 

Where a Necessary Preliminary,] — By a bar- 
gain and sale of twenty tons of oil out of a 
meichant’s stock, consisting of several large 
quantities of oil. in divers cisterns, in divers 
places, no property passes : there must be a 
separation of the jiart sold from the rest of the 
stock. tMiitex. iriZ/os', 5 Taunt. 176 ; 1 Marsh. 
2 : 14 E. B. 785. 

The tlefendant contracted to sell to K, fifty 
hogsheads of sugar, called double loaves, at 100.s*. 
per cw't.. t<i be delivered fr'ee on board a British 
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ship", K. sold to the plaintiS by the same cle- sellers, on the insolvency and subsequent bank- 
scription, and the defendant assented to the re- ruptcy of the buyers before such acts done and 
sale ; the sugar not having been delivered or delivery made, might countermand it, Wallace 
weighed : — Held, that the plaintifi could not v. Breeds^ 13 East, 522 ; 1 Kose, 109 ; 12 K. K. 
recover for it in trover against the defendant, the 423. 
first vendor. Aii^tea v. Omven^ 4 Taunt. l}44 ; 

1 Harsh. 4, n. ; 13 K. R. 714. Sub-sale.] — A., having fortytons of oil secured 

A., having a quantity of hemp in the hands of in the same cistern, sold ten tons to B., and 
B., sold part of it to C."at a certain price, payable received the price, and B. sold the same to C., 
by C.’s acceptance at a stated time, fourteen and took his accptance for the price at four 
days allowed for deb very, and gave to C. an months, and gave him a written order for 

order upon B. to weigh and deliver the hemp so delivery on A,, who wrote and signed his accept- 

sold to C., or bearer ; before the fourteen days ance upon the order, but no actual delivery was 
expired, A. gave B. notice not to deliver the made of the ten tons, which continued mixed 
hemp to C., the hemp not having been weighed with the rest in A.’s cistern : — Held, that this 
off, and no bill of exchange having been given was a complete sale and delivery in law of the 
in payment for it : — Held, that the sale of it ten tons by B. to C., nothing remaining to be 
to C. was incomplete, and that B. was liable done on the part of the seller, though, as between 
for it in an action of trover by A. Shcpietf v. him and A., it remained to be measured off, 

Bavls, 1 Marsh. 252 ; 5 Taunt. G17 ; 15 R*. R. and therefore that the seller could not, upon 

598. the bankruptcy of the buyer before his accep- 

Where the plaintiff sold ten out of eighteen ance* became due, countermand the measuring 
*Fons of flax, then lying in mats at a wharf, at so off and delivery in fact of the ten tons to the 
much per ton, to be paid for by the vendee’s buyer, nor were the goods in transitu so as to 
acceptance at three months, and gave the vendee enable the seller to stop them. Whitehonse v. 
an order on the wharfingers, to deliver tendons Frosty 12 East, 614 ; 11 R. R. 491. 
to vendee or order, which they entered in their 

books ; but the quantity to he delivered was to Acceptance of Smaller Quantity.] — On the 
be ascertained by the wharfingers weighing it, 14th of April the defendant signed the foRowing 
the mats being of unequal quantities, so that a bought note : — “ I have this day bought you the 
fraction of a mat might be required, and an following : 500 piculs China cotton, at lid. per 
allo\vance for tare and draft was to be made lb., June or July delivery, 1864. To be ddivered 
by the weight ; — Held, that the sale was not m merchantable condition to the buyer ; the 
complete to pass the property, those acts not damaged, if any, to be rejected, provided that it 
having been done by the w^harfingers, nor any cannot be made merchantable.” On the 24th of 
delivery made, and that the plaintiff, upon the June, the plaintiff bought from W. 420 piculs 
insolvency of the vendee, might countermand China cotton ex Queensbury, and on the 26th sent 
the delivery. B/tsk v. JDavis, 2 H. ^ S. 397 ; to the defendant a declaration of the names and 
1 Marsh. 258, n. ; 5 Taunt. 622, n. ; 15 R. R. 288. marks of those 420 piculs, and also 80 ex Prin- 
On a contract for the sale of goods lying in a cess Royal. The defendant sold the cotton to G. 
warehouse, the handing of a delivery order to The plaintiff received from W. notice that the 
the vendee, and transfer of goods to him in the 420 piculs would be weighed, which he sent to 
Avarehouseman’s book, will not vest the property the defendant. The 420 piculs were afterwards 
in him, if something remains to be done for the weighed, the price ascertained, and an invoice 
purpose of ascertaining the identity or quantity made out, but neither the defendant nor the 
of the goods; as the weighing of an article plaintiff attended the weighing. The plaintiff 
forming part of a bulk, and sold by weight, received a sampling order from W., and for- 
Sandwlch v. Sotitern, 9 A. & E. 895 ; 1 P. & D. warded it to the defendant : — Held, that there 
648. was evidence that he had accepted the 420 

But if the identity and quantity are ascer- piculs, and that the property in them passed to 
tained, as where the oats in a particular bin, him, so that the plaintiff was entitled to recover 
which contains nothing else, are sold, and a^biU the price in an action of goods bargained and 
accepted at the same time for the price, the sold. Jlor/jan v. Oatk^ 3 H. C. 748 ; 2W: L. J., 
property vests, and the vendor cannot afterwards Ex. 165: 11 Jur. (N.s.) 654; 11 L. T. 96 ; 13 
stop in transitu ; although the tlelivery onler W. R. 756. 
describes the goods hy the weight as well as the 

bin (“1028 bushels of oats in bin 40”), and directs Complied in Part.] — Where turpentine in 
the warehouseman to weigh them over. JJ?. casks w’as sold by auction at so much per cwt, 

and the casks were to be taken at a certain 

Custom to Measure.] — Where a sale note marked quantity, except the two last, out of 

for the purchase of fifty tons of Greenland oil which the seller was to fill up the rest before 
was delivered by the seders’ broker to the they were delivered to the purchasers, on which 
purchasers to be paid for by their acceptance account the two last casks were to be sold at un- 
payable at a future day, and they afterwards certain quantities, and a deposit was to be paid 
received from the sellers an order tin their whar- by the buyers at the time of the sale, and the 
fingers for the delivery of the fifty out of ninety remainder within thirty days of the goods being 
tons of their oil, yet as the custom of the V'^^de delivered, and the buyers had the option of 
was -for the casks to be searched by the sellers’ keejiing the goods in the warehouse at the 
cooper, and for a broker on behalf of both parties charge of the sellers for those thirty days, after 
to ascertain the foot -dirt and water m each (for which they were to pay the rent, and the buyers 
wiiich allowance was to be made), and then the having employed the warehouseman of the 
casks were to be filled up by the sellers’ cooper sellers as their agent, he filled up some of the 
at their expense, all which was to precede the casks out of the fwo last, but left the bungs out 
delivei'y to the buyers : — Held, that the sale was in order to enable the Qj-istom-house officer to 
not complete to pass the property, but that the ; gauge them, bur^ before he could fill up the rest, 
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a fire consumed the whole in the warehouse, 
within the thirty days ; — Held, that the property 
passed to the buyers in all the casks which were 
filled up, because nothing further remained to be 
done to them by the seller, for it was the business 
of the buyers to get them gauged, without which 
they could not have been removed, and the act 
of the warehouseman in leaving them unbunged 
after filling them up, which was for the purpose 
of the gauging, must he taken to have been 
done as agent for the buyers, whose concern the 
gauging was ; but the property in the casks not 
filled up remained in the seller, at whose risk 
they continued. Uugg v. Minett^ 11 East, 210 ; 
10 R. R. 175. 

Upon a contract of sale whereby the vendee 
agreed to purchase all the starch of the vendor 
then lying at the warehouse of a third person, 
at so much per cwt., by bill at two months, which 
starch was in papers, but the exact weight not 
then ascertained, but was to be ascertained 
afterwards, and fourteen days were to be 
allowed for the delivery, and the vendor gave a 
note to the vendee, addressed to the warehouse- 
keeper, directing him to w^eigh and deliver to 
the vendee all his starch : — Held, that under this 
contract the absolute property in the goods did 
not vest in the vendee before the weighing, 
which was to precede the delivery, and to ascer- 
tain the price ; and that part of the starch 
having been weighed and delivered to the vendee 
by his direction, the vendor might, notwith- 
standing such part delivery, upon the bank- 
ruptcy of the vendee, retain the remainder, 
which stiU continued unweighed in the ware- 
house, in the name and at the expense of the 
vendor. Hansom v. Meijer^ 6 East, 614 ; 2 
Smith, 670 ; 8 R. R. 572, 

Where the owner of a stack of bark entered 
into a contract to sell it at a certain price per 
ton, and the purchaser agreed to take and pay 
for it on a day specified, and a part was after- 
wards weighed and delivered to him : — Held, 
that the property in the residue did not vest in 
the purchaser until it had been weighed, that 
being necessary in order to ascertain the amount 
to be paid, and that, even if it had vested, the 
seller could not, before that act had been done, 
maintain an action for goods sold and dehvered. 
Simmons v. Swift, 6 B. C. 857 ; 8 D. & R. 693 ; 

5 L. J. (O.S,) K. B. 10 ; 29 R. R, 438. 

Vendor’s Duty to Count.] — Groods sold remain 
at thevisk of the seller, while anything is to he 
done to them by him, to ascertain the amount of 
the price. Therefore where 289 bales of skins 
(stated in the contract to contain five dozen in 
each bale) were sold at 57,?. 6d. a do^n, and it 
was the duty of the seller to count over the skins 
to see how many each bale actually contained ; 
but before any enumeration took place the whole 
was consumed by fire : — Held, that an actioir 
could not be maintained against the purchaser 
for the value of the skins, and the loss fell en- 
tirely upon the seller, j^agury y. Fimiell, 2 
Camp, 24U ; 11 R, R. 704. 

And Deliver.] — If the terms of a con- 
tract of sale do not show an intention of imme- 
iately passing the property until something is 
done by the seller before deUvery of possession, 
then the sale cannot be deemed perfected, and 
the praperty does not pass until that thing is 
done. And althtfugh, where the sale was of a 
specific chattel for a^xed price, assuming it to | 
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contain a certain quantity, and the price was 
paid, hut, according to the terms of the contract, 
the seller was to retain pos.'^eji'^ion, to carr/ the 
chattel to a certain place, there to deliver it at a 
i .certain time, and that if, upon measurement, the 
quantity should turn out more than as assumed, 
the surplus was to be paid for at a fixed rate by 
the purchasers on delivery, but that, shoiil<l it 
fall short, the difierence was to be refunded by 
the sellers : — Held, that, until measurement and 
delivery, the sale was not complete ; and that 
part of the property having been lost by a 
storm, the risk remained with the sellers. 
Logan v. Le 6 Moore, P. C. 116 ; 11 

Jur. 1091. 

After the day statetl in the contract of sale for 
the delivery of goods, and before <lelivery, a 
storm dispersed the goods (timber), and the pur- 
chasers took possession of a large portion of 
Qiem which were saved, and paid salvage : — 
Held, that this taking possession of a part could 
not be considered as showing, by the parties’ 
admission, that the property in the goods had 
passed to the jiurchasers before the loss, wlierl?* 
the terms of the contract showed that it did not 
so pass, Ih, 

* 

Where Prior Public Measurement.] — J. S., of 

Quebec, entered into a contract in writing for the 
sale to A. G, &; Co. of a raft of timber, tiie 
quantity about 71,000 feet to be delivered at 
Indian Cove booms, price for the whole, l\d. per 
foot.” Before the contract was signed the raft 
was measured by a public officer, and a specifica- 
tion made by him, making a total of 71,443 feet, 
was given to the buyer. The raft was towed to 
the place of delivery and the buyer’s servants 
assisted in fastening it to the booms. The raft 
was dispersed by a storm. In an action by J. S. 
to recover its value : — Held, tliat as nothing re- 
mained to be done by the seller, on his own 
behalf or for the buyer, nor anytliing in which 
both were to concur, the property in the goods 
had wholly passed to the buyer and the loss must 
be borne by him. Gllmour v. Supple^ 11 Moore, 
P, C. 551; 6 W.R. 445. 


D. WARRANTIES AND SALE BV 
SAMPLE. 

1. Waseanties. 
a. Implied. 

i. Generally, 

As to Title.] — The purchaser of a chattel takes 
it, as a general rule, subject to what may turn 
out to be informalities in the title, Cnndy v. 
Lindsay, 47 L, J„ Q. B. 481 ; 3 App. Cas. 459 ; 
38 L. T, 573 ; 26 W. R. 406 ; 14 Cox, G. G. 93— 
H, L. (E.) 

In the case of goods sold in an open shop or a 
warehouse, there is an implied warranty on the 
part of the seller that he is the owner of the 
goods, and if it turns out otherwise, as, where 
the goods are claimerl by the true owner, from 
whom they have been stolen, the buyer may re- 
co'^^r back the price as money paid upon a con- 
sideration which has failed. Hiohliolzov EichoJtz 
v. Bannister, 17 C. B. (k.s.) 708 ; 34 L. J., C. P. 
105 ; II Jur. (K.S.) 15 ; 12 L. T. 76 ; 13 W. R. 96, 

The doctrine of caveat emptor does not make 
it incumbent on a vendee to inquire into the 
vendor’s title to the goods, Allen v. Hopliins, 
1 13 M. i: W, 94 ; 13 L. J., Ex. 316. 
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specific ChatteLl— There is no implied 

wnTWiut^’ of title on the sa.le of n. specitied ns- 
certainell clmttel ; in i>rder to render the seller 
liable for n ba<l title he must Imve given either 
an express warranty or an e'^uivalent to it by 
(ledaniti«*ns or conduct : or have practised fraud, 
ns by eonoeaimg fiv»m the pmrehaser that he had 
no title. Mo/h‘ 1 / v. AtU'uhonnujh^ 3 Ex. 500 ; 
is h, J., Ex, 148'; 13 Jur. 28:>. 

.'inch express warranty may be inferred frem 
usage (if trade ]«roved in fact : or from the na- 
ture of a trade being such as to lead to the 
ctmelii-ioii that the person carrying it on must 
be iHider''ttiod to engage that the purchaser shall 
enjoy that which he buys as against all persons : 
t>. fur iii^taiicet when goods are huught in a shop 
professedly carried on for the sale of goods. Ik 

Sheriffs Auctioneer.] — To nn action 

foundetl on the implied promf^e. tnat the \endc^ 
of goods dl<l not know his title lo ihem was bait. 
It is no defence that the vendor was a sheriffs 
auctioneer, and de-ired the plaintiff to give him 
^ written notice not to pay over the proceeds, 
and that the plaintiff iuu’ing omitted to give 
such notice, the <iefeiidanr paid over. Ptto v, 
Jihule^i. 5 Taunt. (m7 ; 15 E. R, 309. • 

Purchase at Sheriffs Sale.] — The defen- 

<lant having In-iught goods at a Nile under an 
execution by the sheriff^ for 18/.. the plaintiff, 
who had equal knowledge with the defendant of 
the sale and of the title” to the goods, and %vho 
was present at the sale, bought from the defen- 
<Iaut his purchase for 23/. The goods were after- 
wards claimed and taken under a superior title, 
ami the plaintiff was j>revented fi*om keeping 
posses.Nion: — Heltl. that there was no implied 
warranty of title by the defendant, and that the 
plaintiff could not recover his money as paid on 
a consuleration that had failed. Vhapman v. 

14 Q. B. 321 ; 19 L. J., Q. E. 239 ; 14 
Jur, 325. 

Sale of Pixtares.J—On a contract for the 
transfer by a lessee of ‘‘ all his interest in a house j 
with the fixtures, as hehi by him,” for an entire 
Mini, an action for faBely warranting the fix- 
turen to be the lessee's, is maintainable, on 
evidence that the seller, at the time of theagree- 
inent, handed the purchaser an inventory of them, 
and afterwards, being taxetl with selling them, 
said he “thoudit 1 : 110 }" were his.” Sndl v. 
Piekiffj, 2 F. A F. 53. 

A bt^iler set in brickwork, ami capable, if 
taken to pieces, of being removed without injury 
to the premi'^es. had been seized and sold under 
a distress for a ]iuor-rate due from the occupier, 
and bought at a public auction by the defendant, 
and resold by him to the plaintiffs at an advancal 
price, with notice of th5“ circumstances under 
which the defemlant had bought it, the pkiin- 
tiffs to remove it at their oivn expense. The 
znortgagcjcs of the premises u]>on wliich the 
boiler stood having preventeil the plaintiffs from 
carrying it away, they brought an action against 
the defendant, relying upon an allegetl iinplied 
warranty that he had gooil title to* tlfe boijcr, 
and that they should be permitted to remove it : 

- — Held, that there was no evidence of a warranty. 

V, Hiudeif^ 33 L, J., C. P. 32S ; L. 

2 C, l\ 325 ; IT L/T. 113. 

Eadftenee of Subject-matter of Sale.]— A 
cargo of corn was shipped by A. at Salonica in 


February, 1848, for delivery in London. On the 
15th of l^Iay it was sold by a factor, who made 
the sale on a del credere commission. The con- 
tract described the corn as of average quality 
when .shipped, and the sale was made at 275. per 
quarter, *• free on board, and including freight 
and in-turaucc to a safe port in the United King- 
dom, payment at two months, or in cash less 
discount] upon handing shipping documents.” 
In fact, the corn had, in a short time before the 
date of the contract, been sold at Tunis, m con- 
sequence of getting so heated in the early part 
of the voyage as to render its being brought to 
England "im'possible. The contract in England 
was entered into m iguomnee of this fact. When 
the English purchaser discovered it, he repudiated 
the contract, and in an action for the price 
brought against the factor -—Held, that the con- 
tract contemplated that there was an existing 
something to be sold and bought and capable of 
transfer, which not being the case at the time of 
the sale by the factor, he was not liable. Cou- 
turier V. iladie, 5 H. L. Cas. 673 ; 25 L, J., Ex. 
253 ; 2 Jur. (N.S.) 1241. 

Sale of Specific Crop.] — When from the 

nature of a contract the parties must from the 
beginning have known that it could not be ful- 
filletl unless when the time of fulfilment arrived 
some particular specified subject-matter con- 
tinued to exist, no warranty that the subject- 
matter should so continue to exist is to be im- 
plied from the fact that the subject-matter was 
not in existence at the time of making the con- 
tract. The contract in such a case is therefore 
subject to the implied condition that the parties 
shall be excuse<l if, before breach, performance 
becomes impossible by the perishing of the sub- 
ject-matter without default of the contractor. 
Howell V. Couplaudi 46 L. J,, Q. B. 147 ; 1 
Q. B, D. 2,“>8 ; 33 L. iT. 832 ; 24 W. E. 470— 
C. A. 

Anil Contract (Impossible Coktracts). 

That Goods are of Vendor’s Make, if he he a 
Manufacturer — Evidence of Custom.] — On the 
s^lle of goods by the manufacturer of such goods, 
who is not otherwise a dealer in them, there is, 
in the absence of any usage in the particular 
trade or as regards the particular goods to supply 
goods of other makers, an implied contract that 
the goods shall be those of the manufacturer’s 
own make. The plaintiffs, who were manu- 
facturem, but not dealers in iron, by a \fi'itten 
contract, on the margin of which was their 
tmde-mark (a crown with their initials), con- 
tracted to buy of the plaintiffs, 2.000 tons of 
ship-plate# of the quality knowm as “crown,” to 
pass LlnyiTs .survey, to be delivered monthly at 
the defendants’ shipyaid. The contract con- 
tained a strike clause by which the supply of 
the iron contracted for might be suspended 
during the continuance of any strike of work- 
men ; but it had no express stipulation that the 
plates shoulil be of the plaintiff.s’ manufacture. 
Before the contract was completed the plaintiffs 
closed their wuz’ks, and proposed to complete the 
contract by delivery of ship-plates of the quality 
mentioned in the contract made by another 
firm. The defendants having refu'-ed to accept 
these, the pkintiffs sued them for breach of 
contract. At the trial the defendants tendered 
evidence to show that in the iron trade there is 
a custom that, under a contract between a 
manufacturer of iron plat^ and a customer for 
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the supply of them, the seller must, in the 
absence of stipulation to the contrary, supply 
plates of his own make, and that the purchaser 
is entitled to reject other i)lates if tendered, 
though of the quality contracted for. The judge 
at the trial rejected this evidence, and gave 
judgment for the plaintiffs : — Held, that buch 
evidence was improperly rejected. JoJinmi v. 
RatflUm, 50 L. J., Q. B. 753 : 7 Q. B. D. 438 : 45 
L. T. 374— C. A. 

Held, also, by Brett and Cotton, L.JJ. (Bram- 
well, L.J., dissenting), that without such 
evidence the defendants were entitled to 
succeed, as the contract implied that the plates 
to be supplied should be of the manufacture of 
the^ plaintiffs, and that, therefore, the plaintiffs 
couid not require the defendants to accept plates 
not of their own manufacture, even though of 
the quality contracted for and as good as those 
made by the plaintiffs themselves. i7>. 

Eeadiness for Delivery — Goods Sold in Third 
Person’s Possession.] — Where there is a contract 
for a sale of goods, although tlescribed as lying in 
the possession of wharfingers or carriers, subject 
to their lion for charges, yet there is an implied 
undertaking on the part of the seller that they 
shall be delivered to the purchaser, on his 
application, within a reasonable time, and readi- 
ness to pay the charges thereon ; and if the 
delivery is refused, the seller will be liable for 
damages to the purchaser. Buddie v. Gvevn^ 27 
L, J., Ex. 33. 


altered accordingly, and returned to the defen- 
dant. On the 27th of July, W. not having been 
paid, put a .stop-order on the cotton. The 
plaintiff was never in a portion to deliver the 
eighty piculs ■ — Hohl, that according to the 
true constiuctioii of the contract, the defendant 
was not bound to accept the cotton iinic>s it was 
ill a merchantable condition at the time the 
plaintiff wis ready to deliver it.notwith’^tanding 
it might be made mercliantable. Morqtin v. 
(iatlK 3 H. & C. 748 ; 34 L. J.. Ex. 135 ; 11 Jur. 
(N.s.) ()r34 ; 11 L. T. fill : 13 W. It. 7.50. 

And m' cu.sw, infra, siib, tit. Fitness for 
Purpose. 

On. Exchange of Goods.]— There is no implied 
warranty uptm an exchange of goods. Za 
Konv/tllc V. XonvsL% 3 Camp, 351. 

If money and a hor^e are given in exchange 
for another horse warranted sound, which was 
*6nsound at the time, an action for money had 
and received i.s not a proper action to try the 
warranty ; nor will trover lie for the *horse 
given in exchange, because the property 
altered. Power v. Trc7/.v, Gowp. Sly ; 1 Dtmgl. 
24, n. And see Cooke v. Miuintohe, 1 Bos. P, 
351. 

The jdainliff exchanged a watch with the 
defendant ft «r a jiair of candlesticks, which the 
latter warranted to be silver : — Held, that the 
phiintifi: could not niaintain trover for the watch, 
on proof that the candlesticks were of base 
metal. Bmanvel v. Dane^ 3 Camp. 299. 


Merchantable.] — In every contract to furnish 
manufactured goods, however low the price, it is 
an implied term that the goods shall be mer- 
chantable. Lahuj V. Fidgeon^ 6 Taunt. 108 ; 4 
Camp. 169 ; 16 E, E. 589. 

On the 1 4th of April the defendant signed the 
following bought note : — “ I have this day bought 
from you the foEowing ; 500 piculs China cotton, 
at 17^/. per lb,, June or July delivery, 1864. 
Guaranteed fair marks to be given when the 
cotton is ready for delivery. In case of dispute 
arising out of this contract, the matter to be 
referred to two respectable brokers for settle- 
ment, who shall decide as to quality, and the 
aEowance, if any, to be made. The cotton to he 
taken from the warehouse with customary 
allowances of tare and draft, and the invoice to 
be dated from the date of the notice being given 
that the cotton is ready for deliv^ery. To he 
deliviiced in merchantable condition to the 
buyer ; the damaged, if any, to he rejected, 
provided that it cannot be made merchantable. 
Payment within ten days from date of invoice, or 
before delivery if required, equal to (msh in ten 
days and three months.” On the 24th of June, the 
plaintiff bought from W. 420 piculs China cotton 
ex - Queensbury, and on the 25th sent to the 
defendant a declaration of the names and marks 
of those 420 piculs, andalsoof eighty ex-Princess 
Eoyal, The defendant sold the cotton to 0. 
The plaintiff received from W. notice that the 
420 piculs would be weighed, which he sent to 
the defendant. The 420 piculs were afterwards 
weighed, the price ascertained, and an invoice 
made out, but neither the defendant nor the 
plaintiff attended the weighing. The plaintiff 
received a sampling order from W., and forwarded 
it to the defendant, C, objected that the cotton 
was not merchantable, and required an arbitra- 
tion, which resulted in the allowance of one- 
eighth of a penny^ p^r lb., and the invoice was 


ii. Fitnes,^ for Pur pone. 

Condition or Warranty.] — A representation is 
a statement, or an assertion, made by one party 
to the other, before or at the time of a contract, 
of some matter or circumstance relating to it, 
Behu V. Burnesii^ 3 B. cV; S. 751 ; 32 L. J., 
Q. B, 204 ; 9 Jur. 620 ; 8 L. T. 207; 11 

W. II. 496— Ex. Ch. 

Although a representation is sometimes con- 
tained in the written instrument, it is not an in- 
tegral part of the contract ,* and. consequently, 
the contract is not broken though the represen- 
tation proves to be untrue ; nor (with the excep- 
tion of the case of policies of insarance, at aE 
events marine policies, which stand on a peculiar 
anomalous footing) is such untruth any cause of 
action, nor has it any efficacy whatever, unless 
the representation was made fraudulently, either 
hf reahon of its being made with a knowledge of 
its untruth, or by reason of its being made dis- 
honestly, with a reckless ignorance whether it 
was true or untrue. 11). 

With respects to statements in a contract de- 
scriptive of the subject-matter of it, or of some 
material incident thereof, the true doctrine is 
that, generaUy speaking, if the descriptive state- 
ment was intended to be a substantive part of 
the contract, it is to be regarded as a wari-anty, 
that is to say, a condition on the failm'o or non- 
performance of which the other party may, if he 
is so mindetl, repudiate the contract in toto, and 
so be relieved from performing his part of it, 
provided it has not been partiaEy executed in 
his favour. If, indeed, he has received the whole 
or any substantial part of the consideration for 
the promise on his part, the warranty loses the 
chameter of a condition, or, to speak perhaps 
more properly, ceases to be available as a condi- 
tion, and becomes a warranty in the narrower 
sense of the word ; viz., a stipulation by way of 
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a^^reenieiit. for tbe breach of which a compensa- 
tiW nlust be “ou^ht in ^aniaires. Ih. 

In April arel July. 1848, B. purchascHl of A, a 
material callt^d orophoiithe, nf which A. wa^ the 
patentee* The portion pui chased hi April was 
de>cnl 3 e<l in the invoice as roo^iu^^ and was put 
on a baildin^' belon^iiu' to B. by A. s workmen. 
That supplier! in July was ile-cribed as material, 
and was put on by B.’s workmen, rherc had 
l>ee!i a previnus purchase in Octolicr, 1842, which 
had Iteeu de^crilied as hooring, and was so ap- 
pjied, and as to which money was paid into 
court. In an action upon a bill of exchange 
ghen hy B. m payment of the goods, B. pleaded 
that he at'cepred" the bill in consideration of 
goods called orophoiithe, which A. had warranted 
St for the roofuii of buiUliugs, but which proved 
to bo Useless. At the trial B. proved tliat, in 
September, 1842, his agent had a conversation 
with A.'s agent about r.-oting premises he was, 
building with the patent artielc ; (m which occa- 
sion the latter gave the former a prospectus, 
^ich lii-scTilj^^d it as tit for external rooting, 
'ihe imlge rulcil that theiewas no evidence to 
lie left to the jury in support of the plea : — 
Held, that the diiection was right, inasmuch as 
there was no evidence to show that the conrritct 
for the goods sub^^e piently supplied was made 
with reference to the treaty for roofing, which 
took plaoe in September, 1842 : or, at all events, 
nothing to show that the material .sold in July. 
1S4B. was sold for njofing. rather than flooring ; 
and that tlie plea, failing as to part, failed alto- 
gether. Camar v. irumyze/*, 1 C. B. 856 ; 0 Jur. 
162. 

Upon a treaty for the sale of hops (by sample), 
the pro{>oseil buyer asked the seller if any sulphur 
had been use»l in the growth or treatment of 
them, adding that he woiilrl not ask the price if 
sulphur hadT Ixicn used. The seller thereupon 
asserted tliat no siilpliur had been used. After 
the hops had lieen lu^pecttHl, weighed, and de- 
livered. the buyer disco veral that sulphur ha<l 
been used in the cultivation of a portion of the 
hops, five acres out of 8‘»). The whole growth, 
however, was so mixed up together that it was 
impossible to separate the sulphured from the 
UHSulphured lurps. The Jury having found that 
the representation had been made, anti was false 
(but without fraud), and that the buyer had 
entered into the contract entirely on the faith of 
that representation , — Held, that the lepresenta- 
tion amounted to a condition, and therefore that 
the buyer was entitled to repudiate the contract. 
Banmrman v. B'A/Yc, lo C, B, (N.s.) 814: 81 
L, J., a P. 28 : 8 Jur. (N.s.) 282 : 4 L. T. 740 ; 
0 W. R, 784. 

Where One Purpose Known.]— The production 
of garrnneine is known to^ be the only purpose 
for which spent madder can lie used. The tle- 
fendant bought of the phnntiff a ljuat-load of 
^4pent madder, and it proved insufficient in the 
production of gairancine. On an action for the 
price 'Held, that the judge rightly asked the 
jury to find whether the article -snld could 
reasonably l^e said to be spent madder, ami 
rightly rehtseil to ask whether it was fit to nia-ke 
garnincine. Tunin' v. Miirhhm\ 8 Jur. (K.s.) 
87U ; 6 b. X. ; lu W. U. 66 h 

Where Kiprees Warranty also.]— -The plain- 
til&i liaving eiiterwl into an ntrreement with the 
East India Ciompany for tbi conveyvUnce of 
trtH)ps to Bombay, the defendant undertook to 


j supply the plaintiffs with troop stores, “ guaran- 
teeil to pass survey of the East India Company’s 
officers ” : — Held, that this express warranty did 
not exclude the warranty implied by law that 
I the stores should be reasonably fit for the pur- 
I pose for which they were intended. JBlffffe v. 
Parhhison, 7 H. & H. 955 ; 31 L. J., Ex. 301 ; 

! 8 Jur. (N.S.) 1014 ; 7 L. T. 92 ; 10 W. R. 349— 
i Ex. Ch. 

! 

j By Description.] — A count setting out a memo- 
I randum of agreement for the sale by the defen- 
’ <lant to the plaintiff of a stack of “ Cumberland 
and small Welsh coal, mixed,” then ljung in a 
j certain yard of the defendant, and alleging as a 
breach that the stack w-as not in fact a stack of 
, Cumberland and small Welsh coal, but was in a 
great part composed of material inferior in value 
, either to Cumberland or small Welsh coal, and 
^ almost worthless to the plaintiff, is bad, as not 
! showing that the admixture of the inferior sub- 
I stance rendered the stack essentially different 
j from tlie description of it contained in the docu- 
ment. Kirkpatrick v. Gowaji^ Ir. R. 9 C, L. 

' 521. 

I WThen, on the sale of goods, the quality of the 
‘ subject-matter of the sale is ascertainable, irre- 
' spectively of any general description, as where 
1 Mich goods are stored in a certain place and are 
i open for inspection, to entitle the purchaser to 
I recover damages for alleged inferiority in the 
j state of the articles supplied, it must be showm 
! that the description was of the essence of the 
' contract. Jk, 

If an article sold is described, the description 
j amounts to a warranty or a condition precedent 
that it shall be an article of the kind described. 
Bowes V. Skand., 46 L, J,, Q. B. 561 ; 2 App. 
Gas. 455 ; 36 L. T. 857 ; 25 W. R. 730— H. L. (E.) 

Wliere goods are sold under a certain descrip- 
tion the buyer is entitled to have goods delivered 
to him that come within that description as 
used in commercial circles, though he may have 
bought after inspection and without a warranty. 
Josling V, Kingsford, 13 0. B. (n.s.) 447 ; 32 
L. J„ fc. P. 94 ; 9 Jur. (N.S.) 947 ; 7 L. T. 790 ; 
11 W. R. 377. 

Upon a contract to supply goods of a specified 
description which the buyer has no opportunity 
of inspecting, the goods must not only in fact 
answer the specific description, but must be 
saleable or merchantable under that description. 
Jones V. Just. 9 B. & 8. 141 ; 37 L. J.. Q. B. 89 ; 
L. R. 3 Q. B. 197 : 18 L. T. 208 ; 16 W. R. 
643. 

Whether a descriptive statement in a written 
instrument is a mere representation or a sub- 
stantive pact of the contract is a question of con- 
struction which the court, and not the jury, must 
determine. Behn v, Bur}iess, supra. 


I Latent Defects.] — On the sale of an article for 
1 a specific purpose there is a warranty by the 
j vendor that it is reasonably fit for the purpose, 

; and there is no exception as to latent undis- 
; coverable defects. JRandell v. Kewsom, 46 L. J., 
i Q. B. 259 ; 2 Q, B. B. 102 ; 36 L. T. 164; 25 
' W. R. 313—0. A. 

' The limitation as to latent defects introduced 
■ hy Rendkead v. Midland By, (38 L. J., Q. B. 

' 1<>9 ; Lf. R. 4 Q. B. 379) does not apply to the 
sale of a chattel. Th. 

The plaintiff ordered and bought of the defen- 
dant, a coach builder, a pole for the plaintiff’s 
, carriage. The pole broke iij, use and the horses 
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became frightened and were injured. In an 
action for the damage, the jury found that the 
pole was not reasonably fit for the carriage, but 
thit the defendant had been guilty of no negli- 
gence : — Held, that the plaintiff was entitled to 
recover the value of the pole, and al>o for 
damage to the horses, if the jury, on a second 
trial, should be of opinion that the injury to the 
horses was the natural consequence of the 
defect in the pole. lb. And site aHcarcduuj casrs. 

Bill of Exchange.] — ^An unstamped bill of e.x- 
change, indorsed in blank, purporting to be a 
foreign bill, was sold, without recourse, bj” the 
holder, who was not a party to the bill. It 
proveii to have been drawn in this country, and 
was therefore unavailable for want of a stamp, 
and could not be enforced against the parties. 
The vendor and purchaser at the time of the 
sale were both alike ignorant of this defect : 
-—Hell, that the purchaser was entitled to 
recover back the price from tlie ventlor, ftn the 
ground that the article sold as a foreign bill 
did not answer the description by which it 
was sold. Though it would have been otherwise 
(the sale being without any warranty, and there 
being no fraud) had the latent defect been one 
consistent with the article being a foreign bill. 
Gomprnfz v. 2 El. <S: Bb 8H) ; 2 6. L. 11. 

395 ; 23 L. J., Q. B. 35 ; 18 Jur. 233 ; 2 W. R. 43. 

Particular Purpose.]— If an article is sold for 
a particular purpose, and at the usual market 
price, and it turns out to be defective, an action 
is maintainable against the seller, though there 
was no warranty at the time of the sale. 

V. CiU‘, 3 D. & II. 200 ; 4 B. & C. 108 ; 1 Car. .'c P. 
181 ; 28 R. R. 739. And see S. C\, 8 D. & R. 
220: 5 B.c\:C. 458. 

But where upon a contract for the sale of 
copper sheathing, the vendor undertook that it 
should be good, sound, substantial and service- 
able copper, and there was no proof that he had 
given a warranty such as that declared upon : 
— Held, that he was not liable for any latent 
defects in the .sheathing, although it was sold as 
“ copper sheathing.” 1 h. 

Where a person manufactures an article and 
sells it for a particular purpose, the law implies 
a warranty that it is fit and proper for that 
purpose ; therefore, where the defendant supplied 
copper sheathing for the plaintiff’s vessel, which 
tllrne^^ out to be defective in a short time after 
it was used, and the jury found that the decay 
was by some intrinsic defect in the quality : — 
Held, that the plaintiff was entitled to recover 
damages, although no fraud was impi^ted to the 
defendant : for as he manufactured the copper, 
and knew the purpose for which it was to be 
applied, and said, ‘‘ he would supply the plain- 
tiff well,” it amounted to a warranty that it 
should be fit for the i>urpose. Jonen v, Brujlit, 

3 M. tk P. 155 ; 5 Bing. 533 ; 7 L. J. (o.s.) C. P. 
213 ; 30 R. R. 728. 

Upon a sale of a barge by a builder, a warranty 
of fitness for the purpose for which it is known 
by the builder to be purchased is implied, not- 
’withstanding a written instrument containing 
the terms of the sale is silent as to any warranty. 
SliepJwnd v, Pybus, 4 Scott (K.R.) 434 : 3 Man. 
&a. 68; IIL. J., a P.lUl. 

A., a wdne merchant, ordered a crane-rope of 
B., a dealer in, and who represented himself as a 
manufacturer of, ropes ; B.’s foreman thereupon 
ascertained the natui'l and dimensions of the 

A 
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rope required, and being told tliar it wqs wanted 
to raise pipes of wine from the cellar, said that 
a rope must be made on purpose. B. dul not 
make the rope himself, hut sent tlie order to his 
manufacturer, who employed a thir4l party to 
make the rope : — Held, in an action by A. against 
B.. ttj recover damages resulting fiom the in- 
sutficiency of the rope, that B., as between him 
and A., was to be considered as the manufacturer 
of the rope ; and that an implied warranty arose 
out of the contract, that the rope was a fit and 
proper one for the jiurpose fiir which it was 
ordered. Brown v. Bdyi/tyfon, 2 Man. v'c (4. 279 ; 
2 8cott (N.R.) 493 ; 1 Drink 103 ; lu L. J., (\ P. 33. 

If an order be given for the manufacture or 
supply of an article to sati.sfy a reqiiirc<l purpose, 
the purpose and not any specific article being the 
essential matter of the contract, the ^elle^ is then 
bound, as a condition of the contract, to supply 
•ail article reasonably fit for the purpose, and is 
consulered as warranting that it i.s so. Ofhdiant 
V. Bailnj, 5 Q. B. 288 ; 1 D. A M. 373 : 13 L. 

Q, B. 34 ; 7 Jur. 1130. 

The plaintiff having heard that the defendant 
had some barley to sell, went to his couiiting- 
ho«se, when his agent produced a sample which 
he said was ** seed barley,” offered to the defen- 
dant at 39^., and if the plaintiff would take it at 
40.<?. he might have it. The plaintiff looked at the 
barle}% and said it was a good sample of seed 
barley, and agreed to buy it. At the plaintiff’s 
request, the {lefeiidaiit wrote to the person who 
had offereil it to him, saying that he would accept 
it, and asking what it was, as It would do well 
for seed. The plaintiff afterwards soil it, under 
a warranty in writing, as “ Chevalier seed barley.” 
It turned out that it was barley bigg,” a species 
of barley unfit for malting purposes ; and the 
person to whom the plaintiff had sold it re- 
covered damages against him for the breach of 
warranty : — Held, first, that there was no war- 
ranty by the defendant that the barley was 
‘‘ seed barley.” Cantor v. Cnoh^ 4 H. & N. 412 ; 
28 L. J., Ex. 238 ; 7 \V. ll. 507. 

Held, secomUy, that the contract was satisfied 
by the delivery of barley fit for sowing ; and 
that if the term “seed barley” meant barley fit 
for malting purposes, that ought to bo shown by 
clear and irresistible evidence. Ib. 

A., after inspection of the separate parts, 
bought of B. soap frames, which were, by the 
contract, warranted to be new frames, with all 
th^ nuts and bolts complete.” The declaration 
alleged that the plaintiff warranted the frames 
to be fit for the purpose of making soap ; and it 
was proved, and found by the jury, that though 
new, and having the proper number of nuts and 
bolts, the fi'anies were not reasonably fit for the 
purpose of making soap : — Held, that the evidence 
sustained the declaration. Jlaltaii v. Badclif^ 
17 C. B.(n.s.) 588 ; 10 Jur. (x.S.) 1132 ; 11 L.T. 
381 ; 13 W. R. 139. 

A company of merchants ordered, and a com- 
pany of distillers agreed to furnish, a cargo of 
whisky to be coloured like rum for the African 
market. It was stipulated that the colouring 
shqjikl be harmless. The whisky produced alarm- 
ing, though not deleterious, effects, and con- 
sequently proved unmarketable : — Held, that the 
distillers were liable in damages. Mao fa via ne v. 
Taylor, L. R. 1 H. L. Sc. 245 ; 18 L. T. 214. 

Per the L.C. : “ The article has been sold for 
a specified purpose ; and the seller must be con- 
sidered to warrant that it is fit for that our- 
pose.” IIk 
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TVfonfliuU'.. a tirin .vf ai'-tillci'", weie in the merchant ouleml from a woollen nmniifacturer 
Ivihit of -eUiir*r wiiat ro] Gained of the coni metl piece-dyetl iiidisro-blue chith hy sample, and, 
in tisc iminufacture of their whi'.kv under the heme uho a tailor, made the cloth supplied into 
name". ft - v e-rain*^.'* of which plaintiff . liveries The cloth was unht for this purpose, 

for s.n*eiMl ve.iis ' (pursuant to a contiuum^^ aiul the livelier were consequently returned. 
<*ort];’ict^ jiUi''*ha''t’d iweiitv bU''heK per wielc for The manufacturer did not know that the nier- 
The purpusc/a- thev knew, of feed mix cittle. , chant was nho a tailoiMior the purpose for which 
The cause of de,din\x w.c to dt liver the weekly the cloth wa*^ to be used. Tlierc was evidence 
load without t*\aniiiiai ion bv^ file purchicei. that the cloth was tit for caps, boots, and 
Part of defend.mr^‘ picmi-tN hiuiipL^ been ' earriaixe-linings. In an action by the merchant 
de^tivjved by tiro, rlio sales weie siispoiuled fur : t»t recover damages for breach of contract, the 
a week and on their re^umjitioii the arrange- jiiiy were directed to land a verdict for the 
meat- as r.Mbdivtrv were nece--ariiy altered for manufacturer, if the cloth was merchantable as 
rhe rim*’ bcino. .and ou the occasion next after supplied to a woollen merchant : — Held, that the 
the tiro, idaintitrs vin-vant vras arlinifte I to direction was right, since an implied warranty 
dofr ir ku’iti' yard, ami had an oj/poitnnity of that an article is lit for a particular purpose only 
Mj, mg the biiik fruic which bis load wa-. taken. ' arise- when the purpose for which the goods are 
The rpumtiiy then deliveied was thirty instead ; Mip]ilied is known to the manufacturer; and in 
u£ twenty bii-hcls, but was paul for at ‘the usual the absence of evidence that a particular use of 
rate. It'outaiued an admixture of tleleterioV" an article is so usual as to affect the manufac- 
matier. fnan which -evend of plaintiffs cattle tiirer with knowledge of the purpose for which 
dlcd:~Held, tir-f, that the liability of defen- it is ^’erpiired, there is no implied warranty that 
-Hants being as dealers and not a^ maiinfaetnrers, the article is tit for every ordinary purpose for 
there wus n>it cm tie* sales preceding the last a which an article of the description is used, 
warranty that the grain suppHeil was hr for (12 App. Gas. 284, post, 

feedim: entile ; secondly, that it was properly col. .'OS} discus'^ed, Jom^a P(((hjatt, .li) L. J., 
left r*. Htc jury whether the last sale wat. on Q. Ih 201 ; 24 Q. B, D, tJ50 ; 62 L. T. 1)34; 38 
the same terms as tlie piveetling. 11 ilaon v. \\ . R. 7S2. 

DiiH»'nh\ 1 L. U. Ir.2-Hk 

Evidence.] — In an action for breach of 

Specified Article.]— Where a dealer con- warranty of cpiahty brought upon a contract for 

triii’ts to supply a known and iletinetl article, the sale ‘of goexh which is silent as to the purpose 
though fur a particular purpose, there is m* im- for which the goods are required, the antecedent 
Jibed warranty that it shall answersuch purpose, collide of conduct of the buyer and seller, and the 
Seems if the contract he not for a known and fact that a document stating the purpose for 
detiiied article, but relates to merchandise in the ■ which the goods are required was brought to the 
'selection of which, for a particular purjiosc, the i knowledge of the seller by the buyer, are admis- 
huyer, accordin-j to the contract, neces.-arily ^ sible in evidence to show^ that the buyer relied 
trusts to the judgment or skill of the seller, ik ; on the seller's skill or judgment, and that there 

The phiinrtff,"n muster maiiner. contracted ' is by virtue of s. 14 of the Sale of Goods 

with the defendants, for a lump sum to lie ' Act, 181K1, an implied condition that the goods 
jiuul him by the defendants, to take a certain ] shall he reasonably fit for such purpose. Gillesine 
specified steam-tug of the defendants, towing v. Chetteif^ <>5 L. J., Q. B, 552 ; [1806] 2 Q. B, 
six suiliug barg^fs, from Hull to the Brazils, i 5l>. 

the plaintiff {Kiyiiig the ertov and providing | Where a contmet for the sale of goods is 

jiruvisions for all on board for seventy days. | made under such circumstances that there is an 
The onginc> of the steam-tug were iCiniaged ' implied conilition of fitness of the goods for a 
and out of repair at the time of the con- ' jiarticular purpose, and it contains a provision 
tract, hut neither the plaintiff nor defendants j that tlte goods are to be delivered abroad, but 
were then aware of this. The con-eqiieiice, ! that the seller's responsibility is to cecuse upon 
liow'evf'r, of the engines Rung so defective was diipment of the cargo, the seller’s responsibility 
that the time occupied in the voyage was in- ' ceases only upon shipment of goods of the 
•♦■lea-cHl, and the plaintiffs gain in pcrfuipiing ' stipulated character. Ih. 

his contract was much Ic'^s than it would other- A contract for the sale of goods by de^ription 
wise have been: — Held, by Brett and Cotton, is not *'a contract for the sale of a specified 
L.dJ., that a- the contract * relatetl to a specified article under its patent or other tiadenanie” 
ve-sel, '^vas no implied undertaking by tlie ; within the proviso to s. 14 of the Sale of Goods 
defendants, that it should be reasonably efficient Act. 18‘,IB, Ih, 

for the pnvj» 0 !-es of the voyage, and that therefore In an action by a tradesman against the 
the tlefcctive state of thu engines gave the jilain- j manufactureis of an iron safe for the breach of 
tiff no cause of action, it nof ajipearing that the , an alleged warranty that it was strong enough 
engines were in a womc state when the plaintiff i to resist all attempts that might be thereafter 
pH'Ksession of the vessel tliau they were at j made to force it open, it having, in fact, been 
the time of the contract, Jloho^lmn v. Amazim i broken np by burglars more than six yeai’s after 
Tu4j (fiid Lhjktertttj(‘ Ch., 51 L. J., Q. B. ItS ; 7 the sale and delivery, and there being evidence 
Rb B. lb 5yS ; 46 L. T, 146 ; 30 W. R.3os ; t ► that it w'as broken open easily, and that it was 
>1. ib 4116— C, A. I far less strong and secure than it ought to have 

Held, contra, by Bmmw’ell, L.J., that tl^e de - 1 been : — Held, that the w\arrazity was an absolute 
fective state of the engines gave the jilaiutiff a ' warranty of perfect security for all time to 
caui<e of action, as there was an imi>lieti umler- ' come, was one so extensive, even if it would be 
taking by the defendants that the engines were ' valid, that it required cogent evidence of ex- 
not so defective. Ik " I press vmrranty to that extent, and was not sus- 

J tained by proof of mere representations tnat the 

Eurpose for wMoh Good$ Supplied not i safe would be strong enough to resist burglars. 

IHscloiedtoManufacturer— Sample.]— A woollen * v. 4 F.>: F. 745. 
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Steam Eagine,] — The plaintiffs a^n*ee:I with ; 
•tbo defendants to manufacture for diem loco- ; 
motive engines^ under the following contract : , 
'• Each engine and tender to be subject to a per- 
formance of a dihtance of I.OOIJ mile^, with j 
proper loads : during which trial Messrs. S. dc ] 
h'o. are to be liable to any breakage whicii may ! 
occur, if arising from defective materials or 
'workmanshi}) ; but they are not to be ivspoii-'ibie ' 
for nor liable to the repair <'if any breakage or j 
•damage, whetlicr resulting from collision, ne- 1 
gleet, or misniauagemeut of any of the com- 1 
paio’^ servants, or any other circumstances, save i 
and except defective materials or workmanship. 
The performance to which each engine is to be 
subjected, to take place within one month from 
the day on which the engine is reported ready 
to start ; in default of which, Messrs. IS. it C'o. 
shall fortliwith he released from any responsi- 
bility in respect of the engine ; the balance to be 
paid on the satisfactory completion of the trial, 
.and release of Messrs. S. it Co. from further re- 
-^poiisibility in respect of such engine.’' It was 
also agreed, that the tire-boxes should be made , 
of copper, of the thickness of 7-ldths of an inch j 
.(and they were accordingly so made) ; and that | 
the best materials and workmanship were to be 
u.se 1. The engines were accordingly delivered to 
the defeiKlants, aud performed the distance of 
1,000 miles within the month of trial, but nine 
months afterwards the fire-box of one of them 
Ijnrst, when it was discovered that the copper 
hafl been considerably reduced in thickness : — 
Held, in an action against the defendants for the 
balance from them, that they could not give evi- 
•deriee of an inherent defect in the copper (no 
fraud being alleged), since, by the terms of the 
■contract, the month’s trial, if satisfactory, was 
to release them from all responsibility in respect 
.of bad materials aud bad workmanship. Shtirp 
V. /?. ir, i?y., b M. cV: \V. 7 ; 2 liailw. Cas. 722 ; 
31 L. J., Ei. 17. 

After Approval.] — Where a contract he- 

tweeii A. and B. was, the pne to deliver, and the 
•other to accept, a steam-engine of fonrteen-horsc 
power, and the foreman of B. went over to the 
premises of A., and there saw a steam-engine in 
pieces, which he approved of, and which steam- 
•engine was afterwards delivered by A. : — Held, 
that" this was the case of the sale of a specific 
•chattel, and that, upon action brought for the 
j)riee,it .was no answer to say, that the power of 
the engine was not a fourteen-horse power, 
although that fact might be given in evuleiice 
for the purpose of reducing the damages. 
Parsima v. Stwton^ d C. B. SDl) ; Id LvfJ., C. P. 
LSI ; 11 Jur. 849. 

Inspection,] — If a person purchases an article 
which is to be manufactured for him, and the 
manufacturer delivei*s it with a patent defect 
which may render it worthless, if the purchaser 
has had an opportunity of inspecting it, but has 
neglected to do so, the manufacturer is not 
, guilty of fraud in not pointing out the defect, 
Iloriifall V. Thomas, 1 H. & C. 90 ; 31 L, J., Ex. 
322 ; S Jur. (N.s.) 721 ; 0 L. T. 462 ; 10 W. R. 650. 

Upon a sale (not by sample, and without 
warranty) of merchandise which the buyer has 
no opportunity of inspecting, it is an implied 
condition that the article shall fairly and reasou- 
nbly answ’er tlie description in the contract. 

V. Sohillzzi, 17 G. B. 619; 25 L, J., 
G. P. 89 ; 4 \y. R. 209. ^ 


wities and Sale hj Sample^ 

tTnder a contract to -uiiply goods of a -peufied 
description, which the buyer has iKnipportuniU’ 
of iiispccting, the goo<l must not only, in fact, 
answer the specific description, but imijjt be 
saleable or merchantable under that de-eu[ition. 
Jones V. Just. 9 B. A S, 141 : 37 L. J., Q. B. S9 ; 

L. R. 3 Q. B. 197 ; 18 L. T. 208 ; 16 W. H. 613. 

The maxim of caveat miiptor diics not apply 
to a sale of goods where the buyer has no oppor- 
tunity of msjiection. Ih. 

Although a vein lor is informed of the purpose 
for which a mateiial is re'piired, vet, if the 
vendee inspects rt. itr> uusoutidness or imtitucss 
for the purpose, in the absence of any e.xpress 
warranty, is no defence to an action for the full 
price. Fitzgerald v. fresn/i. 1 E, E. 410. 

After Carriage of G-oods.] — lUhere a contract 
was entered into in the month of December for 
tiie manufacture of iron hoops in Staffordshire, to 
be delivered at Liverpool by canal, and the iron 
sweated by reason of its detention uu the canal,^ 
during a long frost : — Held, in an action against 
tlie vemlee for not accepting the iron, that 
though the contract implied a warranty that 
the tti n, when delivered at Liverpool, should be 
merclian table, yet that the <leterioratinn nece-s- 
sarily coiise"[uent on its passage to Liverpool 
was at the risk of the vendee, and that the ques- 
tion for the jury under the circumstances was 
not simply whether the iron was merchantable 
when teiulered at Liverpool, but whether it was 
merchantable, refei'ence being had to the neces- 
sary consequences of transit, and to tlie mode of 
passage selected by the vendee himself. Bull v. 
Bobimon, Id Ex. 342 ; 2 C. L. R. 1276 ; 24 
L, J., Ex. 165 ; 2 W. R. 623. See also Beer v. 
Wallter, post, col. 492. 

Warranty where Sale hy Sample,] — See post, 
col. 507. 

Liability for Consequences of Breach,] — The 
defendant sold a cow to the plaintiff, a farmer, 
with a warranty that she was free from foot-and- 
mouth disease. The plaintiff jffaced the cow 
(which had the disease) with other cows, and 
some of these became infected with the disease, 
aud died, a.s also did the cow in question : — 
Held, that tlie defendant was Hable in damages 
for the entire loss, if when he sold the cow he 
knew that the plaintiff was a farmer and that he 
woiffd or probably might place the infected cow 
with others. Smith v. (xvecn, 45 L. J., 0, P.28 ; 

1 G. F. D. 92; 33 L. T. 572; 24 W. R,*142. 
But see Ward v. Hobbs, post, col. 493. 

Injury to Third Persons.] — A declaration 

stated that the father of the phimtiff, bought of 
the defendant a gnu fo? the use of himself and 
his sons ; and the defendant, by falsely warrant- 
ing the gun to have been made by Nock, and to 
be a sound gun, sold the gun to the father, for 
the use of himself and his sous, for 24/., whereas 
the gun was not made by Nock, nor was a sound 
gun, but was made by an inferior maker to Nock, 
and |vas a ilaugerous gun, and wholly unsound 
anfl of inferior materials, of which the defendant 
at the time of the sale had notice ; and that the 
plaintiff, knowing and confiding in the warranty, 
used the gun, which, but for the warranty, he 
would never have done ; and that the gun, being 
in the hands of the jilaintiff, by reason of its 
dangerous and iusuracient construction and 
materials, bm’st, whereby he was severely injured' ; 

16—2 
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— H«kl, after verdict, that the action was main- ' 
taiimble, the tlamage being a consequence of the | 
fraud, whilst the instrument was in the po-ses- 
.sif*n of a party, to whom the defendants 
representation was either <lirectly or indirectly 
cotnniuni<^ated, and fur who-^e use he knew the 
instrumerit wits purchased. Xcry v, Lfnitp'ifh/e. 

2 'SI. ^ NV. olP. Atlirmed. 4 M. A: W, H87 : 1 H. i 
A: H. : 7 L. Kx. :5S7--Ex. Cii. 1 

A tradesman who seiN an article which he at ; 
the time of sale liclieves to be sound, but which ’ 
is actually un-'tiuiul. is not liable fur an injury j 
sub'*equently sustained by a third perMui nut a ' 
party to the cmitraet uf sale, in coiisetpieiice of i 
such imsuundue^s. Lmtfjmeid v. IIollt(hnj^ 0 Ex. ' 
7rd ; 2(» L. X. Ex. m. [ 

A tleclaratioii by husband and wife stated. i 
that the defendant, wlio was the maker ant I seller ' 
of lunip< called ** Holiday's lanijrX sold to the 
husbaiiil one of these lamps, to be used by Ms 
wife and him-elf in his shop, and fraudulently ‘ 
warranted that it ^\as lea'^onably fit fur that 
•^nirpo^e ; that the \Mfe, coutiding in that war- 
ranty, attempted to use it. but that in cunse- 
quence t)f the insufficient materials with which 
it was cmistructed it explotled and burn^ her. 
At the trial the jury fouml that the accident had 
l>tvn caused by the'dcfcctive nature of the lamp, 
hut tliat the defendant was ignorant of this un- 
smindness. uiul had sold the article ingoml faith : 
— Held, that the fraud on the part of the defen- 
dant having been iiegativab the action was not 
njunitainable by the u ife, who was not a party 
to the contract. Ih. 

The vendfu* of an article manufacturetl by 
himself iif ingredients known only to himself is 
liable to the per'^on for whose use he knows it is 
Umght if damage results to that person in 
cunsajuence of tlie article being, through the | 
veiiflorV negligence, unfit for the purpose for j 
which he profe'^sed to *sell ir. (tctirge v.Shirhiq- j 
tvtu 39 L. d.. Ex. 8 ; L. H. o Ex. 1 : 21 L. T. i 
497/ : is \r. li. 118. 

A dcclamtiuii by husband and wife alleged ' 
that the defendant w;is :i chemist, and sold tu ' 
the luisbaml, to be used by the wife, a compound, ! 
the ingredients of wliieh were known only to 
himself, and which he professed was fit fur 
washing the hair, and could be used without 
pei'sonal injury ; but that he acted so un'-kil- 
fully. neghgently ami improperly in and about 
making the compound that it was not fit to be 
used for the ]>iirpose, and thiougb his neudkrence 
the t\ife's hair was tiestruy{'d : — Held, that the 
wife had a cause of action* and that thcaleclaxa- 
tion was got hI. I }k 

Whenever one peistm is by circumstances 
placed ill such a pu'^ititm with legard tu another, 
that every one of ordinary sense who did think 
would at once recocni^e that if he diil not use 
ortliuary care and skill in his own conduct with 
regard to th«)se circmnstauccs, he would cause 
ilanger or injury to the person or property of the 
other, a duty arises to use ordinary care and 
skill to avoid such danger. Jletn'eitx. Pf‘ndvi% 
52 Q. B. 702 ; li Q. B. D. 595 ; 49 L. T. 357 ; 
47 J. Ih 709 — C. A. Beversing 8U W, H. 749. 

iii. Oil </ fanjo. 

Bills of Xading— Mistake and Misdescription 
as to Weights.]— -In an action for freight, the 
master is at lilierty, notwithstanding the terms 
of the 18 k 19 Viet. c. Ill, s. 3 (the Bills of 
Lading Act), to show that the cargo actually 


received by him differs in weight from that signed 
for in the bill of lading ; at all events where the 
weight mentioned in the bill of lading is a mere 
matter of measurement. Planrlirf v. PoivclV.^ 
Llunttrit ('idlicries Co., 43 L. J., Ex. £0 ; L. B. 9 
Ex. 74 : 3U L. T, 28 ; 22 W. H. 490. . 

Effect of Signing by Master.] — Bills of 

lading signed by tlie master are prima facie 
evidence that the rpiaiitities named therein were 
receiveil on boanl by him : the onus of rebutting 
this presumption, and of hho-sving that a less 
quantity than that specified was received, lies on 
the shipow’iier. McLean v. P/emhu/^ L. 11. 2 
H. L. OSc.) 128 ; 25 L. T. 317. 

A shipowner is not estopped by the signature 
of the bill of lading by the master from showing 
that the goods or some of them were never 
actuailvput on board, Powell Dufn/n 

iSleom 'Cool (\k, 44 L. J., C. P, 2S9 ; L. R. 10 
d. r. 502 32 L. T. 021 ; 23 W. R. 549. 

a charterparty for the conveyance of a 
cargo of coal froiii Cardiff to Buenos Ayres, it 
was ^tipuIa^ed that the master should “sign 
bills of lailing for the cargo put on board as. 

■ presented to him by the charterers, without 
I prejiuHce to the terms of the charterparty.” 

1 On arrival at the jmrtof discharge, it was found 
I that the coal delivered to the consignees was. 

' less by tbirty-two tons than the quantity luen- 
' tioneil ill the bills of lading, and the owmers 
w'ere called upon to pay. and paid, the diffei'ence* 
of value to tiie consigneeb. In an action by the 
‘ owneis against the charterers to recover the- 
amount .so jiaid : — Held, that, inasmuch as the 
owneis were under no legal liability, either at 
common law^ or under the Bills of Lading Act,, 
to pay for such deficiency, the action wms not 
maintainable, Ib. 

Effect of Signing “ Quantity and Quality* 

Unknown.”] — A bill of lading stating that goods 
weie .snippet! in good order and condition, but 
also contaiiimg an indorsement by the master, 
“fpiantity anti quality unknowni,” does not 
admit, as against the shipownens, that the goods 
Were shippeil in gootl order and condition. The- 
ProKpertuo PaJas^o, 29 L. T. 922. 

Evulence of the condition of goods on delivery 
temling to ^how that the damage sustainedi 
could nut lie accouiitetl for by any damage exist- 
ing at the time of shipment, and that sucIl 
damage, had it existed, must have been noticed. 
!>y the master or officer in charge of tlfb ship at 
the time of shipment, wall not, where goods are- 
shippctl untler a bill of lading indorsed “ quan- 
tity and quality unknuwm,” satisfy the onus cast 
1 upon tlie ]>laintiff seeking to recover against- 
i shi}iowaers for damage to the goods. Positive- 
I evidence of the condition of the goods w^lien< 
j shipped must be given. Ib. 

A bill of lailiiig, stating goods to have beem 
shipped in good oriler and condition^ but inr 
dorsed by the master with the words, “ quality 
and quantity unknowm,” does not admit as. 
aeainst the shipowner that the goods were 
shipped in good order and condition. The Ida^. 
32 L. T- 541— P. C. 

There is no rule of law by which, the con- 
.signee of goods under a bill of lading, stating 
g<3ods to have been shipped in good order and! 
condition, but containing the w'ords. “ quantity 
and quality unknown,” is botmd to show that 
the gixids ivere shipped in good order and condi- 
tion, or fail in his suit^igainst the shipownm* for- 
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damage done to the cargo ; but failing proof of 
the condition of the cargo when shipped, the 
coiLsignee is bound to show that the damage 
which it sustained is traceable to causes for 
which the shipowner is responsible. 

“Say about.”] — ‘‘Hay about” are words of 
estimate only, and do not amount to a warranty. 
JPConnel Murphy^ L. B. T) P. G. *203 ; 28 L. T. 
713 ; 21 W. E. 009. Srr aim ca^es ante, col. 385. 

B. contacted to sell to S. “ about 500 tons of 
nitrate of soda in bags, of good merchantable 
quality,” to be ready for delivery for a giv’en 
day at a certain price upon certain terms. The 
contract proceeded : “ It is imdcrsto(Kl that the 
nitrate of soda is to form the full and complete 
cargo of the ‘John Ehilli[»s’” : — Held, that the 
contract ditl not amount to a warranty that the 
‘John Phillips ’ should be of capacity to carry the 
whole 500 tons. JJnnnu‘ v. Seipnour, 13 0. B. 
337 ; 24 L. J., C. P. 202 ; 1 Jur. (x.s.) 1001 ; 
3 W, E. 511. 

“ Fair average Quality.”] — In an action on a 
contract for so many tons of pitch pine, to arrive 
per the ‘‘Ion” from Savannah, warranted of a fair 
average quality (the action being for a breach of 
this warranty), it appeared that pitch pine came 
from another place as well as from Savannah, 
but that such as came from the other place was 
superior to that which came from Savannah, and 
that the cargo was of a fair average (quality of 
Savannah pitch pine, although it was not a fair 
average of that which came from the other place : 
— Held, that the contract meant a fair average 
quality of such as came from Savannah. Jones 
V. ClanJi, 2 H. A: N. 725 ; 27 L. J., Ex. 16.5. 

The defendant, having chartered a ship, the 

Severn,” from Australia to Akyab, to load there, 
and to proceed thence to Calcutta, at the char- 
terer's option, and expecting to have shipped for 
him at Akyab a cargo of rice, matle the following 
contract with the plaintiff : “ Sold ” to the plain- 
tiff “the following cargo of Arracau rice, per 
“ Severn,” now on her way to Akyab via Austmlia ; 
the cargo to consist of fair average Nicranxi rice, 
the price of which is to be lli\ 6^7. per cwt., 
with a fair allowance for Larong or any other 
inferior description of rice, if any ; but the 
seller engjiges to deliver wliat is shipped on 
his account, and in conformity with his in- 
voice. , . . This contract to be voidprovitled the 
vessel makes the intennediate voyage between 
Akyab anti Calcutta, agreeaoly with the condi- 
tions of the clmrterparty. Payment to be made 
in cash on arrival of the vessel at the port of 
call, in full, less freight” : — Held, that The de- 
fendant, by this contract, undertook, that unless 
the vessei made the intermediate voyage to 
Oaicutta, he would ship a cargo of rice, and 
bring it home for the plaintiff, to whom it was 
sold, and he warranted that such cargo should 
be of fair average Hicranzi rice. Jufhnond v. 
Mmddon, 2 C. B. (N.S.) 324 ; 26 L. J., C. P. 198 ; 
3 Jur. (N.S.) 719 ; 5 W. E. .594. 

The plaintiffs and^ the defendant by their 
agent contacted as follows : “ Sold, for W.. to 
H., 400 tons, provided the same be shipped for 
seller's account, more or less, Arracan Hicranzi 
rice, at 11/f. 6(7, per cwt. for Nicranzi, or Ihv. per 
cwt. for Larong, the latter quantity not to exceed 
50 tons, or else, at the option of buyei'S, to reject 
any excess ; to be paid for by cash on arrival of 
the vessel at the port of ^11, on delivery of the 
biU of lading, cnarterparty, amU policy of in- 


surance ; insurance effected to the full amount 
of the invoice ” The vC'^sel loaded 285 tons of 
Larong and loO tons of Latoorie rice : — Held, 
Hrst, that the C( mtract did not ctmtaiu a warranty 
that the rice should consist of Arracan Nieranzi 
rice, but that the contmet was conditional upon 
a cargo of Arracan Xieranzi rice being shipped 
on seller s account. IVrnrde v. IlvAc/*, 1 H. 
N.Hil ; 25 L, J., Ex, 326. 

Held, secondh^ that the buyers were not 
entitled to the delivery either of the whole cargo 
or of the Larong rice, because the contract was 
for an entire cargo which would substantially 
satibfv the description of Arracan Nieranzi rice. 
Ih. 

“ On Passage.”] — A. contracted to sell to B. 
1,170 bales of gambier. “now on p.assage from 
Singapore, and expected to arrire in London, 
viz. per ‘ Eavenscraig,' 805 bales ; per * Lady 
Agues Luff,’ 36.5 bales” : — Held, a warranty that 
the goods were then on passage, (rornsmn. v ^ 
Pernn, 2 C. B. (N.S.) 681 ; 27 L. J., C. P, 29 ; 3 
Jur. CN.S.) 867 ; 5 \V. E. 709. 

“ ’Ro Arrive.”] — ^Action on the following 
bought and sold note : “ Sim, — Wo have this 
day bought, for your account, from M, «S: Co., a 
hundred tons of nitmte of soda, at 18^f. per cwt., 
duty paid, to arrive ex * Laniel Grant,’ to be taken 
from the quay at landing weights, with the cus- 
tomary allowance of tare and draft ; payment, 
four mouths’ acceptance from the date of de- 
livery,” signed by the buyer's brokers ; and, 
after their signature, at the bottom of the note, 
was the following memorandum ; “ N. B. Should 
the vessel be lost, this contract to be void ” : — 
Held, that this did not amount to a \varrauty, 
that the nitrate of soda should arrive by the 
“ Laniel Grant,” but that it was a contract of 
sale in the double event of the ship’s arrival with 
the nitrate of soda on board. Johnsoa v. Mac- 
dotuild, 9 M. ^ W, 600 ; 12 L. J., Ex. 99 ; 6 Jur. 
264, See aim Cases^ ante, col. 387. 

iv. Sale of Ship. 

Conditiojis — “Ship now at Eangoon.”] — In an 

action by the vendors against their vendees for 
refusal to accept, cvitlence was given to show the 
circumstances uiidei which the eoiitmct was 
made, and that it was of vital importance that 
the vsssel should be in the port naraetl at the 
time of making the contract. The jury found, 
that the condition ‘‘ ship now at Eaugoon,” hatl 
not been fullilled. and that it was a condition 
absolutely vital : — Held, that it was rightly left 
to the jury to say under what circumstances the 
contract was made, and that the wonls “ ship 
now at Kangoon” amminted to a warranty 
justifying the defendants in saying that there 
had been a failure of performance of a condition 
precetlent ami in refusing to carry out the con- 
tract. Oppenheim v. Fraser^ 34 L. T. .524. 

Held, also, that the tinding of the jury was 
rightly taken as an element in enabling thecourt 
to say that the words amounted to a condition 
preceefent. Ih. 

Age.] — A vendor of a ship represented her to 
have been built in 1816, when, in fact, she had 
been launched a year before ; — Held, that the 
vendee was entitled to recover damages, as it was 
a false representation, although it was agreed 
that the ship should be taken with all faults. 
Fletcher v. Ikncsher, 2 Stark. 561 ; 20 E. E.735. 
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!Filae3s.l — Upon a ^ale of a liarue by the \ 
builder, a wananty ot iitue'"> bo tire i)urpn''e for 
v.'liieh it ifc known by the binidei tube 
i'l implied, ni>tu itb-randiu'j a wiitten instrument 
rontaiiu’mj the terms of the sale b silent as to any 
warrautv. v. -t Seott (2v.K.} 

H Man, vV <b : H L. d.. P> I'd. 

Ihit if the Vendee iletd.iresas upon a wanarity. 
that the barire "as leusouably lit bti* Uso. and 
asshjii^; a bieueh in the barje in»t beniL^ leasun- 
tibly tit ftu use. the bieaeh js not supported by 
e%ideii‘‘o tliut the haiire was not tit for a special | 
purpose fiU* which buildcis knew that it was; 
dcsie-ncd. Ih. \ 

Bocumeats Incorporated.] — An <»w ner of a ship j 
adverfi>ed it tor >alc. dcsoribnig it as ‘'The tine ; 
teak-built barque 'Intrepid.' A 1, and well j 
adapted for a piissencer ship.*’ Xlie plamtjjf j 
luiYiii'jf rt'ud the ad\ citisiunent. neo'otiatcd fur it*^ j 
pureiuse. and u cuntiaot wassioiied by the plain- j 
^titl and the owner, whereby the former agreed t() 
buy, arnl the latter to sell. ** the barque * Intrepid,' 
r*s sh<‘ iiiiW lies in the St. Kathai’ine Dock, agree- 
able to the itneiitory annexed.*’ The inventory 
rminneneed by ilcsciibnia the shij) rn the •‘same 
term- as the advertisement : under that was the 
word *■ iu\ entoia svhieh was foliowed by a list 
of the ship's stoics and tackle, and in the margin 
uppo-dc to this list the owner signed hb name. 
The doeiiiuent e'oncduded thus : “ The vessel and 
her Stores to betaken with all faults as they now 
be, without any allowance fort lelieamry in length, 
W'cight, quantity, tjuahty, tu* any defect or error 
whaCsotwer.” The vessel pnnet I not to Ite teak- 
built, nor of class A 1, nor aelaptetl for a pas- 
Neijgcr ship : — Hehl, tirst. that the w’hole of the ^ 
iloenment was memporared with the contract of 
wile, and not merely the list of stores headed 
" Imentorv,'* Taiflor v. iJnllr/t.o Ex, 77h : 
L.J., Ex. Ln. 

Held, secondly, that there was lU) wairranty of 
the ves-cl. Ik 

An adiiTti-'erneiit of a ship b»r srle dc’^errljcd 
her aseopper-fasteiud, and ufteiavaids eontaineil 
an enuuu'iation ot masts, ^ke., whicli was headed 

Iiiwntoiy.** 'I'lic eontract for the sale of the 
ship lefc! led to the ‘'inventory '* —Held, that 
this reference had not the eliVet of entitling thc 
ventloc toiiuisida' the dcscnpruui m fhea<lver- 
tisoinent as funning rtait ot the eontract, though 
It was shown to be usual Ut de>igniatc the whole 
tuhorti-emont by the name of " invenfoi’y.” 
Fremi/i/f v. 2 X. ic M. 44i» : o (’ai\ \ P. 

175 : 5 Ih A Ad. 71»7 : :t L. J., K. Pc 17. 

■ Copper-fastened.] — WTiltc an ailvertise- 

uient for the sale of a sliip de-crilxfd her as *'• a 
coppev-fnstened vessel." Uildiug, rluit she was 
to U‘ taken with all faults, wnt hour anj' allow- 
anee for any ilefects whatsoever, and it ap- 
peared that she was only partially copper- 
htstenetl ; — Held, that notwithstanding the 
Words “wirli ail faults, witliout allowance for 
any ilefeers whatsmu'cr,*’ the vendin' was liable 
fi«r the breach of the wurrantv. Sht^phf rd v, 
A’/ ho 5 B. & Aid. 24b : 24 11. U.‘:i4b t 

A bill of sale in the usual form coiitaint'd no ! 
wufianty that the vessel sold was copper-fas- 1 
toned, hut there hutl been a previous written 
rep rcsentut ion that .she was eo])pcr-f listened 
lieltl, that this prior lepiescntation formed 3 u. 
part nf tbecontnu't, and was not a wari-aiitv. 
Kahi x.aifl 2 B. A: C. tl2T ; 4 lb vV II. o2 : 2 L. J. 
(o.is.) K. B. 102 : 2fi li, IX. 4P7. 


With all Paults.**] — The seller of a ship 
'•with all faults” is bound to disclose to the 
buyer a latent defect kiiowui to himself, and 
which the buyer euuhl not possibly discover. 
MeUi.sh V. Peake, 115. 

But it was afterw'anls held that a seller of a 
ship " with all faults " was not liable for latent 
defects, unless he had Used some artidee to con- 
ceal them from the buyer. Jhifflchole v. lUi/ter.Sy 
H Camp. 1.74 : IT B. K. 778. 780. 

Although a ship is -,ol( I "to be taken with all 
fault'',** tiie vendor cannot avail himself of that 
stipulation, if he knew of secret defects in lieu 
ami used means to prevent the purchaser from 
discovering them, or made a fraudulent reiire- 
^entation of her eoiiditiou at the time of the 
salc. Srhnehlrf' v. Jieatlt., 3 Camp. 5U0 ; 14 

Iw. 11. 5015. 

V. Snlo of Prorisunis. 

Ppod.] — On a contract to supply goods for 
food, there is an implied w'ananty that the goods 
1 Aiall lie tit to be used and eonsinncd, Berr v. 

; 4G L. J.. C. P. <177 : T7 L. T. 278 ; 25 

! \V. 11. 8S0. 

' Such wananty is not satisfied by delivery rif 
the goods in the state so warranted to a railway 
' company as the agent of the purehaser, to be 
forwarded to the piircha''er, but is a w'arranty 
j that the goods shall be dt to be used and eon- 
j sumed upon delivery to the purchaser himself in 
the on bnary course of transit. IJj. 

B., ail importer of Ostend rabbits, carrying on 
business in Loudon, entered into a contract wnth 
W., a retail cheesemonger at Brighton, to send 
him weekly from London by raihvay a certain 
number of ralibits, the cost of carriage from 
Loudon TO be paid by W. Under this contract 
two half -casks of ralibits w'ere forwarded fiom 
i London to Brighton by I'ail. Shortly after ar- 
I rival, the rabbits in one of the casks W’eve futmd 
I to be putriil. These rabbits on their arrival in 
! London from Ostend at 6 p.m. in the evening 
‘ had been examined bi' B. and his assistants and 
I banal tu be in good eonditioii. and were at once 
I "Cut to the London terminus of the Brighton 
I railway. They arrived at \^^*s house in Brighton 
! at about 1) a.m. the next moining, when he ae- 
i <*eptcd them. l>ut without examination The 
! abu\c took place m the ordinary way of business 
I and in jK'Cnrdam'e w itli the usual and previous 
I tour-e nf dealing between B. aial 5V. : — •Held, 
j tlut fheic was an implied waiTaiity b^B. that 
I the lubbit" should be in a ineiehautable condi- 
j tic,iu ami fit for consumption wdthin a reasonable 
! rime after reaching \\\ at Brighton in the 
ahsenet^uf anything exceiitional in the transit. 
\lh. 

I In Market— Diseased Animals.] — Sheep ap- 
I patently healthy and sound in every respect 
j were sold warranted sound ; tw'o months after- 
I w'ards a groat part Cif them died. There W'as 
nothing to connect the disease of wdiich they 
i ilied with their previous condition, but it WLas in 
the upiuiun of farmers and breeders an heredit- 
ary disease called the '* goggles.’ and incapable of 
dNcovery until its fatal appearance : — Held, that 
this disea'-e wa^ an unsoundness existing at the 
time of the sale, the Jury being of opinion that 
“ it exi'^tetl in the constitution of the sheep at 
that time." Bendelh 11. 4: M. 13B, 

The Contagious Diseases (Animals) Act. lS6*t), 

57. does not render the sending of diseased 
animals to a tmblic mantet an actionable wTOng, 
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III tlie absence of any warranty of sounlness or 
at anv evidenee of fraud or mi&represeiilatioii. 
Ward V. 4S L. J.. C. P. 281 : 4 Api), 

Cas. 13 ; 40 L T. 73 ; 27 AV. II 1U~H L (K.) 

A number of piys was solil by auction in a 
]mblic market, Mibjeet to conditions of sale 
which proved that no warranty wouUl be given, 
and tliat the animal should be remo\eil •* witli 
all faults.” Shortly after the sale it w*as found 
that the ])igs W'ere infected with typhoid fever, 
from which the greater portion of tliem died : — 
Held, that the seller of the pigs luul nut been 
guilty of misrepre'entatioii by his conduct, ami 
•was nut liable in an action for misreiire^entation 
at the suit of the purchaser. Ih. 

Meat.] — A salesman who sells in a public 
market, meat which is afterwauls fouiul tf> be 
unlit for litinian food, but which he had no 
liieans (jf knowing, or reason to simpect, was 
other than good and wholesome meat, is not 
liable to an action upon an implied warranty, or 
for money ha<l and leceived ; nor is he liable, 
though tne market is within the city of London, 
to an action upon a local ^statute regulating the 
sale of provisions in London. Bmmerton v. 

7 H. vV; X. oSd ; 31 L. J., E.v. 13P ; 8 
Jur. (N ri.) 61 ; 5 L. T. 681 ; 10 AV. K. 346. 

A salesman who sells in a public market meat 
which has no defect iliscoverable by an oo Unary 
inspection, but w'hich is afterwairds fouiul to be 
untit for human foo<l. to a purchaser who selects 
it himself, does not impliedly w’arrant that the 
meat is good, ami is not liable to refund the 
jirice to the pureha^er. Smith v. 40 

L. T. 261. 

Supply of Liquor.] — AAdiere a party enteis into 
an agreemerd with another to [uirclume from him 
all the liquor to be Cfuisiimetl on certain pre- 
mises, the law' implies a eonlition that the 
luiuur .supplied shall be tit to be tlruiik, and an = 
action maybe maintained for a bi each of this 
implied agreement ; but such u breach doe ^ not 
justify the other contracting party in trans- 
ferring his general custom, although on each 
particular occasion wdieu b:id lirpior is supplied 
he has a right to return it and demand better, 
and, in the event of non-com} jliancs, may for 
that occasion procure liquor elsewhere. Cltudie, 
V. Stnnrhffe.'iEx. 439 : 21 L, J., E.x. 129 ; 16 | 
Jur. 430. > ' j 

Dealers in Victuals. ]—Alctuallers, brew-el's, 
and other common dealers in victuals, who in ! 
the cour.se of their trade sell provisions untit for | 
the food of man. are liable civilly to fhe vendee 
w'itliout any fraud on their iiart or warranty of 
the soundness of the thing sold ; but a jirivatc 
person not following any of these trades, who 
sells an unw-holesome article for food, is not 
liable under such circumstances. Buvnhif v. 
Bullitt. 16 M. & AV. 644 : 17 L. J.. Ex. 190‘; 11 
Jur. 827. 

Eesale,] — On the sale of any commodity to be 
resold as an eatable or drinkable, the stdler. can- 
not recover if it is utterly uiientable or undrink- 
able, and so unsaleable. Ilunuini V. Bennett 1 
F. A F. 460. 

Eefu6e Oil.] — Seed crusliers, w'ho sold their 
refuse oil cake to graziers, w'ithout describing it 
or selling it as fit for the food of cattle, nor even 
knowing that it wa^ bought as such, are not 
liable, on an implied warrant.’^ that it w'as so, for 
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the con>,eqiienets of the cattle beinc fed with 
it. Jark'ion v. Jl/rrt.Mni, 2 F. & F. 782.* 

Wine fit to be laid Down.] — ThcMlefcn laiiF- 
traveller agreed, without -‘ample, to -l*U to the 
})laintitf a pqie of superior })iirt wine, fir to be 
laid down. Tlie wdne w.i-' afterw’ards bottled by 
the defendant, and wdien dL'livercd to tlie [)lain- 
titf, w'as (le>cribed in the invoice U'>" --iqtetiur oM 
port.’ The wine afterwards pioved to be sour. 

' ow'iiig to tliere being a deficiency of s[)irit at the 
time of bottling. A verdict having been found 
for the plaintifi : — Held, per Kelly. C.I>.. that 
I the defendant did absitliitely contract to >eil 
i w-ine lit to be iaul down, and w-as bound to- 
su}>})ly wine suitable for that }miqiose : — ^Per 
Alartiii, Pigott and Clca'^hy. BP*., that there was 
‘ evidence for tlie jury that the dcfecdaiit bad 
'^wairiantcd the w'iiie to be tit to be laid down . — 

; Per Martin, B., as w<»nls of commeiidatiun do nor 
amount to a w’arranty, the general rule (tf law- K 
that thema'iim caveat emptor applies to the sah- 
of si)ecific goods whenever the buyer has al? 
op|)ortumty of ins})ecting the chatted sold. /'4s- 
, home V. Ilart. 23 L. T. 8>il : 19 AAL 11. 331. 

Sale of Specific Crop*] — In Alarch, 1872, the 
J ilefendaiit agreed to sell to the plaiutific 20n ton-i 
of potatoes, giowai on land belonging to the de- 
1 fendaut at AV., to be delivered in the following 
t September and Oelober. The defemlant served 
' a sufficient (}uautity t(> meet the contract in the 
‘ ordinary (‘oiivsc of husbandry. Before the time 
of the performance of the contract a large por- 
tion of the cro}) was destroyed by diNease, with- 
out any default on the })art of the ilefendant, 
and the remainder w-.is iiisufiicient to me*t the 
contract. Tn an actum for uon-tlelivery : — Held, 
that the contract was fur the sale of a specific 
crop, without any w'arranty that the crop should 
c<uitinue to exist at the time of performance. 
Hotrell V. CoitplantJ. 46 L. .i., Q. B. 147 ; 1 Q, B, 
I). 27.8 ; 33 L. T, 832 : 21 AAL K. 470—0. A. 

vi. S^de of Patetded Artlde'i. 

Specified Purpose.]— ^AT^ere a ]>erson orders a 
machine, previously knowm and a-^certained, for 
which the seller has a patent, it is no answer for 
the price of the machine, that it did not answmr 
the ]mrpose specified in the patent, although it 
is not showm that the buyer has had previous 
opportunities of exercising liis judgment as to 
the usefulness of tlie machine. Oliphant v. 
Bni/lci/. D. & M. 373 ; J Q. B* ^88 ; 13 L. J., Q. B. 

, 34 : 7'Jur. IVM). 

— Evidence of Knb'svledge.] — The defendant 
sent to the plaintiff (the patentee of an invention 
^ knowm as Chanters i?inoke-consumiiig Furnkce) 
the following avritten order : Send me your 
patent hopper and apparatus, to fit iqi my brew- 
ing copper, with your smoke-consuming furnace : 

I patent right 15L15.V. j iron work not to exceed 
^ i)I, 5,v. engineer’s time fixing, T*-?. 64. per day.” 
i The plaintiff put up accorchiigly on the defen- 
! dibit’s })remises one of his patent furnaces, but 
' It wms found not to be of any use for the pur- 
, })Dse of a brewery, and w\as returned to the plain- 
; tiff : — Held, ( no fraud being imputed to the plaiii- 
I tiff), that there was not an implied warranty on 
his part that the furnace supplied should be fit 
, for the purposes of a brewery ; but that the de- 
' fendant having defined by the onler the par- 
ticular machine to be supplied, the plaintiff 
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Ijcrfornu'd his jwirt of the contmct by supplying it, aiul that the plaintiff was desirous of taking 
that machine, and was entitleil to recover the out |>atents for other countries, provided that 
whole ir>;. lo,f. the price of the patent right ! the defendant should proceed to take out such 
Chanter v. Hopliina, 4 M. & W. ; 1 H, .k H. i patents, and should pay 2,oOUt in such manner 
377 ; H L. J.. Ex. 14 : 3 Jur, r>S. I as should be mutually agreed upon, in con- 

He1d,uiso,thatpaiolevidencewas inadmEsible ' sidemtion wheieof the plaintiff transferred to 
to show, that, at the time of making the contract. ' the defendant the half of those patents when 
the plaintiff was aware of the purpose for which i they shouhl be obtained, and the remaining half 
the furnace was to be used. Ih. of the English patent. To a declaration on this 

I agreement, that the defendant had refused to 

33 eflmtion 3 io Warranty.]— The defendant j pay the money on request, or to enter into any 

sent to the plaintiff, the patentee of an invention airreeinent as to the manner of payment, the 
calieil ‘‘ Trideaux s Patent Self-closing Valve,’’ ; defendant pleaded that the invention was not 
and wh<j can ied on business under the name of ] new in England, and was worthless, and the 
“The Siiinke Prevention Company,*' the follow- , plaintiff was not the lirst inventor : — Held, that 
ing written Older : Please prepare iis a smoke - 1 there was in the agreement no warranty, ex- 
preventing valve," giving the dimensions of the ' pressed or implied, that the patent was inde- 
fumaee*d‘*or to which it was to be applied. | feasible ; and, no fraud being allegetl, and the 
The plaintiff accordingly sent the defendant one defendant having the same means of knowledge 
of his patent self-clo'-ing valves, but it was found** as to the novelty and value of the patent as the 
not to l>e of any use for the purpose for which it j plaintiff, that the plea was bad. Hall v. Condev^ 
was designed. Xo fraud ua*^ inipiita! to the i 2 C. B, (N.s.) 22; 2(1 L. J., C. P. 138 ; 3 Jur. 
piaintiff : but the tlefendant, on being sued for i (N.s.) .363. Alhrmeil on appeal, 2 0. B. (n.s.) 
the price of the article, lelied on the statements | .IH ; 26 L. J., Ch. 288 ; 3 Jur. (N.s.) 963 ; 5 
containe*! in a circular which had been ^ent to W. R. 742 — Ex. Ch. 
him by the plaintiff, to the effect that the pat^it ( 

article would consume smoke, and effect a con* i Trade Hark.] — H. &; Co, carried on business 
siflemble living in fuel, as amounting to a war- ' as ii*on manufacturers, having succeeded to a 
rantv that it should be lit for the purpose to ! linn of S, & H. The defendant asked for iron 
which it was to be applied -.—Held, that no such , markeil “ S. &H.,” but was told of the change in 
warranty could be implied, but that, the defen- the lirm. He then ordereil a quantity of “ S.tk H. 
tiant having defined by the order the particular crown common baiu” H. &: Co. supplied the 
machine to be siipydwl. the plaintiff performed defendant with iron marked H. & Co.,” but of 
his part of the conti-act by supplying that i the same quality as 8. & H. ” ; the defendant 
machine, and was entitled to recover. I^rideaux , rejected it on account of the difference of brand. 
V. Hnnnett, 1 C- B. (X.S.) 613. ' The jury found that there ivas no value in the 

When a man purchases a patented article, with ! brand : — Held, that there was no stipulation that 
a known title, there is no implied w’armntv that the iron to be .supplietl should be of a particular 
it will answer any particular purpose, but it is brand, but of the particular quality, knowm by 
for the jury to ^ay tvhether there was an ex])ress the lettera “ 8. A H.” Hophlna v. JIHvheocli^ 14 
warranty, and the mere fact that in printed in- G. B. (N.s.) 65 ; 32 L. J,, C. P. 154 ; 0 Jur, (N.s,) 
voices or prospectiu^es the invention is descrilied , S90 ; 8 L. T. 204 ; 11 W. B. 597. 
as effecting an object, is not in itself conclusive ' 

evidence of a warranty. Prkliauje v. HMurray , ; yjj Hietureif. 

A farmer having by letter inqiiire<l of an agent Kame of Artist.] — The putting dowm the name 
for the aale of agricultural machines, the lowest | of an ohl artist in a catalogue as the painter of a 
price for wdiich he could furnish a corn machine, | particular ]ucture is not such a warranty as will 
the agent replied hy letter as follows I happen ; subject the seller to an action, JendwUie v. 
to have a veiy good second-hand WotkI’s reaper. Sladp^ 2 Esp. 572 : 5 K. R. 754. 
which I can offer you at Ifi/.Hlx. It behaigetl to ; But if the agent of the vendor of a picture, 
a gentleman who* has retired from farming ; he j knowing the vendee laboui-s under a delusion 
paid me 35/. for it a little time ago ; it has oidy ' with respect to the pictuie, which luateriaHy in- 
cut abmit fifty acres, and it is not one penny the ' ffuences his judgment, permits him to make the 
worse — in fact you would haidly know it from a j purchase without removjng that delusion, the 
new' one. I inclose dmwings. I have sold more sale is void. Hill v. Graij^ 1 Stark. 434; 18 
than thirty of these machines in this part, all of I K. R. 802. ^ 

which are doing well, so that I can confidently j Hpon a sale of pictures, a bill of parcels of 
recommend it. I do not recommend it for cutting i '* four pictures, views in Venice, Canaletti, 160/.,” 
meadow ginss. but it will c*it wdieat. barley, oats, j is evidence of a warranty that the pictures were 
clover, French grass, or any grain crop effi- | the production of that artist. Poiccrsf, Barham^ 
ciently,” In an action to recover tlamages for j 6 K. k. M. 62 ; 7 Oar. & P. 356 ; 1 H. & W, 683 ; 
breach of warranty, the machine having"^ failed | 4 A. 4: E. 473 ; 1 M. & Rob. 607 ; 5 L, J., K. B. 88. 
to perform the desired work — Held, that the ; But the mere description of a picture as being 
letter did not amount to a warranty or a contract the work of a particular master, in an invoice, is 
that the fwirtkiilar machine would do thespecifietl ' not a warranty that the picture was painted by 
work, but was a mere representation and a de- that roaster, Jh. 

ficription of Wood's |)atent reapers geneinfty. i It in an action on a wari-anty of pictures, it 
Vhulmm V. HnHiUQ^ 17 L. T, 571. | appeaiw that, before the sale, the vendor stated 

! to the vendee tliat they were the»vvorks of a par- 
SaiO of Fatent— Wtoanty aa to Title.] — An | ticular master, it will be for the jury to consider 
agreement, after reciting that the plaintiff had whether the veiulor made this representation as 
invented a methm! for the prevention of boiler a part of the contract of sale, or whether the 
explosions, ^ axitl had obtametl a patent for j vendor made the representation as matter of 
St, and assigned away half of his interest in ' opinion only. Ih, ^ 
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A. sold to B, for DoZ, two pictures, representii)^,^ 
them as “ a couple of Poussin's” ; they were, in 
fact, not originaJs, but very excellent copies ; B. 
did not offer to return them ; — Held, that, if the 
jury thought that B. believed, from the repre- 
.sentatioii of A., that they were originals* he was 
not bound to pay the price agreed upon ; but 
that, as he kept them, he was liable to pay what- 
•ever sum the jury might consider to be the value. 
Zomi V. TucJter, 4 Car. P. 15. 

A. bold a picture to B. as a Rembrandt ; there 
was contraciictory evidence in an action on an 
accommodation bill given for the price, as to 
whether there was a warranty, or only a repre- 
sentation. The picture was kept. — Held, that, 
if the juiy thought there was a warranty, ancl 
that It was broken, then they should find their 
verdict for tiiat sum which they considered to be 
the actual value of the picture. Ze Sewhanhevg 
V. Buchanans 5 Car. k, P. 343. 

viii. Sale of Sec(J,s. * 

Adulteration.] — A. undertook to supply B. 
with certain parcels of Imseed, which he 
warranted should be ‘‘ Calcutta Imseed,” and 
supplied him with linseed containing 15 percent, 
■of other seeds. Calcutta linseed, at the time the 
•contract was made, contained, usually, from 2 to 
3 per cent, of other seed. The jury was asked, 
whether this was such an adulteration or admix- 
ture of foreign substances as to alter the distinc- 
tive character of the article, and prevent its 
being saleable as “ Calcutta liiiseeil ” j and 
whether this adulteration was such as might 
reasonably be expected : — Held, no misdirection. 
Wider V. Schllizit, 17 C. B. 619 ; 26 L. J., C. P. 
^9. 

The defendant, by his agent, sold the plaintiffs 
& parcel of turnip seed, and gave the following 
sold-note : — “ Mr. T. C. K.” (the defendant’s 
4 igent) ‘’sold to Messi’s. B. & Co.” (the plaintiffs), 
‘‘for Mr. C. L.*’ (the defendant), “fourteen 
•quartei'S Skirving's Swedes, at 17 a\ per bushel.” 
The defendant's agent afterwards sold the plain- ■ 
tiff a second parcel of turnip seed, stating that ; 
it was of the same stock*’ as the lii*st parcel. 
Xo sold-note was given ; the invoices described 
it “24^ quarters of turnips” : — Held, as to 
the first parcel, that the jury was properly 
directed that the description of it in the sold- 
note amounted to a warranty that it was 
Skirvmg's Swedes. As to the second parcel, 
that the statement of the defendant’s agent that 
it was “ of the same stock ” as the first, on the 
subsequent sale to the plaintiffs, was evidence 
of a warranty that the second parcej also was 
iiskirving’s Swedes. ^l//an v. Zaho, 18 Q. B. 
660. 

An action is maintainable by a seed merchant 
against seed brokers for falsely warranting 
turnip seed to be rape seed, although sold by 
sample and of greater value than turnip seed, 
the pm’chaser having sustaineil actual loss and 
injury in his business, having resold it as rape 
■seed, and having had to compensate his cus- 
tomers. Zoregme v. Fidu)\ 2 F. F. 128, 

Of G-ood Growing Stocjt.] — A, contracted to sell 
to B. half a ton of yellow mangold wnrzel seetl at 
9^7. per lb., for the end of the year, the same to be 
grown by A., and to be of good growing stock : 
— Held, that the above terms contained no i 
implied warranty that the seed when produced 
should be itself good, lnut merely that seed of a 1 
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good glowing stock should be sown, and every- 
I thing done that could reasonably he required in 
■ the onlinarv course of growing seed. Binder v. 
j Button, 7 L. T. 269 ; li W. iC 25. 

I ix. Sale of Other Artidea. 

I Chain- Ca’ble Untested and Unstamped.] — 

I In every case of a contract for the sale of a 
I chain-cable, whether for use on a British ship or 
I not, there i.s an implied warranty that it has 
' been properly tested and stamped in accordance 
with the acts. Hall v. BUlingham^ol: L. T. 387 ; 
34 W. R. 122 ; o Asp, M. C. 538. 

Title — Sale of Government Bonds.] — The 
government of the United States in 1865 is'^ued 
boiuls payable to bearer, redeemable at the 
pleasure of the government, after 1870, and 
'\jayable, at all events, in 1885. AVhen the 
government wishe<l to redeem any of these 
bonds, they gave notice to holdei’s by public 
notification that they would be paid on preseir>» 
tatioii. After such notice, the bonds notified 
were called “Called Bonds.” These IkukIs are 
deiilt in in England for the purpose of making 
remittances to America. The course of business 
IS for the seller to supply the buyer with bonds 
or cou])ons of railway companies, &c., payable in 
America at an agreed price, no particular bonds 
or coupons l>ehig specified. Itwasiiroved that 
whenever default was made in payment of the 
coupons in America, the seller returned the 
money paid for them, but no evidence was given 
of any case in which payment of a boiul had 
been refused. A. soUl to B. in accordance with 
the alxive course of business ceiiain “ Called 
Bonds,” which had been originally stolen from 
American holders, and ])aymciit to B. of the 
bonds was refused by the American govern- 
ment : — Held, that there was an implietl war- 
ranty of title on the sale by A, to B,, and that 
1 B.was entitled to recover from A. the price paid. 
Jiajjhael v. Burt, 1 Cab. ^ E. 325. 

b. Express. 

i. On Sale of Hone. 

Knowledge.] — If a seller waivauts a horse, he 
does it at his own peril if the horse is unsound 
at the time of sale, whether he knew’ it or not. 

Lofft, 146. 

'V’erhal Eepresentation.] — A verbal representa- 
tion of the seller to the buyer of a horse in 
the course of dealing that he may “ depend 
upon it the hoi’se is perfectly quiet and free 
from vice,” is a warranty. Care v. Coleman, 3 
M. & Ry. 2 ; 7 L. J. (u.s.) K. B. 25. 

Although a person may disclaim again.st making 
a warranty of a hoi*se, yet, if he give him a 
character for a particular quality — ns by saying 
that he is quiet in harness — and do it in such a 
manner as reasonably to make an impression on 
the mind of the buyer, that he is generally quiet 
in harness, he will be bound by that representa- 
tion ; and if it is not true, an action will lie to 
recover back the price of the horse. Hart v. 
Sewry, 1 L. J. (o.s.) K. B. 237. 

To the name of a mare in a printed catalogue 
of horses to be sold by auction ivere appended 
the words “In foal to Warlock.” Other mares 
in the same catalogue w'ere described as having 
been “ served by ” or “ stinted to ” certain 
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htn'se^: — ^HeM, that Inokiii" to the exprc'^'inn^ 
U'-cmI with rts|)uet to tiie other niaics and the 
nature of the fuel repre'-eiited, the \Nord-' ma''t 
]»e taken as intended i)y the imitie'' to amount 
to a warranty. Gw v, Litnii<, IH h. T. dr>7. 

Disclaimer of Knowledge.]— It i- not u war- ^ 
ranty tn Hdl a hoi^e U" ot rlie a'je stated in a 
wTitL'U iiediLUee, if at the tinn* the ''oller 
deduied that he knew xiothiiiL^ of the hoise*^ 
lure hut what he learnt fiom the ^^Iltteu iiedi- 
^iw. l>uiih*p V. Wautjh, Peake. 12i^. 1 

Immaterial Eepresentations." — Wheie a hoixe 
wa'^ ■'tdd under a warianty of '^ftiindne'^'^. hut ' 
witli a nii''repre'-entanoii a-- to the ^dace fioni . 
%\hieh he wu-' laimdit, if tlu* lior-'e an'\sored the ' 
warranty ut the tune of the sile, the mi^repre- 
>eut.itiun as to the jdui'e from whieh he eunie 
Would nut invalidate the emitraet. Giddr.'t \T 
J^entHdif/hut, '* Ikjw, ItU, 

Effect of Fraud.]— If a horse is -old with a 
warranty, any fraud at the time of the "ale will 
nvuid It, althnuyh it does not ainoiiiir to a hreaeh 
uf the warranty. Sf^^trar/l y. Cot\\rrIt, L Cajk- 
i\ Ihk 

At Time of Sale.] — A. >eut hi" horse to Tatter- 
salP" for ",ale by |iuhhe auetion. y here he ^^a^ to 
iHi sold without a wuirranty. On the day prior 
Tu the niteiided "Ule, meetm" B. at the stable 
and seeine: him in tlie aet «»f examiinm^ the 
iior^e " lett", A. '"UuL '* You have notbiie^ to look 
for, I as"iirt* yon he i" perfectly sound in c\ery 
a."peer.“ wheieupun Pi. replied, “ If you >ay •"O, 
I am peifeetly satisiieil" ; ami. upon the faith 
of the repriseiitiition so mmle tti him by A., 
which WM" admitted to have been made in per- 
fect trood t.drh, lajcame the purcha"er: — Held, 
that there ^va^ no eviilenec of a warranty to ‘^o 

a juiy, the lepre-entation made by A. on the 
ikiy preceding the auetinii tormin;.? no pait of 
the e(»ntract td sale. Jinphiim v. Tu luincrnif, 15 
r.B. l‘M\ ; IMAL. P.Sp>; 2;iL.J„C. P. Hki ; IS 
Jitr. t;oS : 2 W. K. 475. 

A ih'tuudant who had a horse for sale at a 
CMruniiNMun "table, meetin^e the plaintitf at Tat- 
tei’sHllY, and heiny: infoimetl by hua that he had 
been hiokin^^ at the hoi^e, ^aul, ’* He i". a yood 
baniiS" hoi"e; he belonetd to Baion 11., who 
stdd him beeaii"e lie emdd nut rnandi lam." The 
plaintiff went acain to the stable, and ari:ei 
having had the hor"e put int^t a break, agreed to 
pureha"e him fur d5/. Tiiere w'U" no "UggL“^tioiJ 
that the iletVndant had intentionally nii"repre- 
setited tlie hor^e ; but he turned out to be a 
kicker. The lury having bnmd that the repre- 
sentation made ut TaTteivaH’" was part of the 
contract, und amounted t<*' a warranty that the 
horse was cpiiet in harness, the court refused to 
disturb dhe verdict. Pcccirc/ Ohhtnr, 18 
c. B. cx.ii.) ;ih8. 

The general rule is. that whatever a seller 
represents at the time of a sale i" a warranty. 
If ti peison. at the time iff* Ids .soiling a hoi"e, 
says. '* I never warrant, but he i" sotnid us fai^ U" 
I know’" : this is a qualitied waiTnnt.v, ami ihe 
piiichaser may maintain an actum upon it, if he 
can sihiw that the horse 'ivas unsound to tlie 
knowhdge of the M*ller. If'ee/f 51. 

^ Ky* 124 ; 4 Cur. ik P. 45 1 51. & 51, m ; 8 
I„ d. K. B. 50. 

’Wh«n Defects Manifest,] —If a hor,"e has 


manifest anti visible defects at the time of sale, 
they are not included in a general w'arranty. 
Wliere, therebire, on the sale of a racehorse, the 
seller told the purchaser that tlic horse wms a 
crib-biter, and he also had a splint, which was 
apparent : — Hehl, that a warranty that the horse 
was sounil, wind and limb, at the time of sale, 
did not extend to these defects. Mf/rt/cfson v. 
11 ?vV///h 5 51. (k P. r»(lt) ; 7 Bing. And .s*ec 

S. (\, ] 51. k Scott, 022 ; 8 Biinr. 454 ; 1 L. J.. 
C. P. 12S. 

Construction of.] — Whcie a plaintiff brought 
an action to recover tlie price uf a horse, sold 
under the following waiTanty, vui. ‘‘To be sold, 
a black gelding, live year^ old ; has lieen con- 
stantly (irneii in the plough; warranted”: — 
Held, "that such warranty applied to soundness 
only, although some ambiguity might be occa- 
Monedby the particular structure of the sentence. 
liirhurdsoji V. JirtuL'tu 8 5Ioure, 33S ; 1 Bing. 
344 ; 2 L. J. (o.s.) C. P. 7 : 25 11. E. 048. 

In an action for a breach f>f a warranty on 
the .^ale of a horse, the purchaser pvoducetl the 
following receipt, ."ignecl by the seller: — ‘‘lie- 
ceived of A. B. (the purchaser) loZ. for a grey 
foui’-years-old colt, warranteil sound in every 
ie"pect” :— Held, that, m the absence of fraud, 
the warranty wa& restricted to the soundness of 
the animal, the age being mere matter of repre- 
I seutation or ilescription. Budd v. Fair/ua/iery 
i 1 51. k Scott, 74 ; 8 Bine. 48 : 5 Car. k P. 78 ; 1 
: L. J., C. P. 10. 

Proof that a hoise is a *• good drauer” only, 

' will not satisfy a warranty that he is “a good 
' drawer, and pulls quietly m harness.” MfliPiul 
V. Bitticheon, 2 B. k K. lb ; 1 L. J. (o.s.) K. B. 2. 

An averment that the defendant warranted a 
horse to be sound ; proof that he warranted the 
hoise to be sound everywhere, except a kick on 
the leg : — Held, that this was a qualiffed war- 
ranty. JituPs V. 0 D. k iv. 533 : 4 B. 

k C. 445 : 3 L. J. (o.s.) K. B. 203. And see 
Garment v. Barm. 2 Esp. 673. 

•• Ivcceived fium A. the sum of 6()k for a black 
horse. riMiig live year*, quiet to ride and drive, 
and warranteil sound up to this date, or &ub]ect 
To the exuuiinatiou of u veterinary surgeon” • — 
Held, not to be a wairanty that the hoise wa* 
quiet to ride and drive. Anthem/ v. Halstead. 
37 L. T. 183. 

ii. In Other Cafsm. 

• 

On Sale of Locomotive.] — The defendant, living 
at Cardiff, on the 3th iSovember, 1874. wrote 
the plaintiff, living in Loudon, offering to sell 
him a seqiuid-hand locomotive engine, in good 
working order, for 385Z., and asking if the 
plaintiff w'ould get it inspected, and see if 
lie could take it, to which the plaintiff, on 
the loth, replieil, saying, ‘•Tell me who are the 
makers, wdiat material are the fire-box and 
tube* made of. and how old is the engine.” The 
defendant's answer of the 12th was "Vis follows : 
'• England k Co. ai-e the makei*s of the locomo- 
tive, age about thirteen and a half years, fire- 
box ami tubes are copper. Can you let someone 
in-.peet her ” In reply to winch the plaintiff, 
on tlie 14th, wrote as follow.s : •• If you can 
a"sin‘e me that the loco, is in good working order 
I will, on the faith of that, send an engineer 
ilnwn to look at it,'’ The defendant having on the 
16th written, saying, " The engine is nowin good, 
order,” the plaintiff thereupon sent an engineer 
to Halifax, where^the engine w'as, to inspect and 
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give him nu estimate of the value, with parti - 1 quality, but were nf inferior qiialiry t4» seeond 
cular^ of the size, and diameter of the cylinder quality, ma- were tle.y of meichantable^jaality 
anil wheels, and their cmidition. Thu engineer at all. Defence : That the good^ were ‘^hipped 
inspected the engine, and in the cour-e of his fmni the port of Jliramieln, and at the '..lul 
examination he cleared away the St lot and smoke jiuit theie were at the ilate «d’ the coittraet 
from one of the tabes, and, fiinling- it to be of official siirveyoi> of timber thiiy afipoiucetl by 
brass, he took for granted tliat all of them were, competent autliority. and who-e duty it to 
of that material, and earrieil his examination iu , a^-ort and cla''''ify all vood gontU Nluppeil tn»m 
that respect no farther. He then sent his report, i said poit, to determine their quality an I de- 
giving a detailed deseviptiou of the enuine to scrqition. aiul aKo wlnUlier tlie •^aine were bright 
the plaintilf, stating, amongst oilier {laitienlars, and fiesli, for the [lurpo'-e of such cla^i-iheation. 

copper hre-box and brass tubes,” and speeity- , Averment * that the wood goods, the subjuiU- 
ing the repairs necessary to be done. Upon this , matter of the action, were before shi[>meui duly 
the plauitiif, on the 27th November, wrote to the I assorted and chissitieii. and their quality and 
<lefendant sajmig. “ 'J’hc coiKhtion of the engine, ; ilescription determined, b\' such official siu- 
und all things considered, 1 cannot olier you , veyors of timber; and the wood goods dehvere I 
more than HOOf. for it, and if you like to accept | by the defem hints to the ])huiitiff were, accord- 
that I will take the engine.” That otfer the } iug to such assoitiiiGiit and cLissitieation. bright 
defendant accepted, and the bargain was there- and fresh, and otherwise of the quality ami 
upon I'oncliided between them. Upon takiii.^ description mentioned in the contract, lleply : 
the engine to pieces some months afterwards, That the goods were not iu fact, when shipped, 
the plaintiff found that only live of tl?e boiler 1 bj-ight or fresh, nor <lid they average second 
tubes Were of brass, the remaining l.‘U iieing of i quality, nor were they of merchantable ipiab-^' . 
iron, and ihereiipon, ou the strength of the' — Helil, on deniiiiTer to the reply, that the con- 
defendant’s re})rescnlation, iu liis letter of the tract sued on wms upon its true construction nor 
12th November, that the tubes w*ere copper, he contract to tlelivcr to the plaintilf bright fresh 
claimed eoinpeiisatioii from the defeiKlant for spruce tleals. averaging second rjuality, abset- 
t be difference in value between the two metals, iiitcly, but wood goods con sistirtg of bright f re- h 
which the defendant, denying Ins liability, re- spruce tleals ot tlie average quality, as cla^sitiuil 
fused to make. The plaiiitirf then broiigiit an by the oilicinl surveyor-, that the coutraci was 
action, at the trial of wdncli a verdict was that the goods sliouid be i>f the as-orimeut 
fornndly entered for him, wdth leave to the de- meafionetl as so classified, and that, therefore, 
feiulaiit to move to enter the verdict on the i the reply w as no aiisw'er to the ilefeiicc. M'Clel- 
grouud that, on the true construction of the j v. Slruutrt, 12 L, 11. Ir. 125. 
correspondence, the defendant did not warrant | 

as alleged, and that the representafion theiein I Skip “American."] — A w'arranty of a ship 

contained did not enter into or form part of the | being American, dues m>t mean that she is 

subsequent ciuitract Held, first, that the de- i American built, but that she is the property of 

fondant's letter of the 12th November amounted an American subject. llb/saa v. Bur]{Jnni,st\ 

to an expiess warranty by the defendant, on the Peake, A. C. lib. 

faith of winch the plainfitf acted in concluding ! Sre (d,sii fW.sc.v, ante, cols. 8Sl), 8S7. 

the bargHin, that the tubes of the engine w'cie 

oE brass or copf.er ; and. seoomlly, that tbu -ub- ; Authority to -Warrant, 

sequent inspection by the plaintiff s engineer, j 

which ivas intemled only to ajiply to the ascer- ; 'WTien Implied,] — If A. constitutes B. hisagenl 
tainmg the engine's working coiKlition and state | for the sale of a certain article, B. is thereby 
of repairs, and not to the material of the tubes, i invested with authority to do all that is usual iu 
did not do aw^ay with or in any wniy affect such , tlie trade to do on the sale of the article ; he 
previous wnxrrauty. Coicdy v. I'houunf, 8(1 L. T. , may. tlicrefore, have authority to warrant the 
22, ' goodness of the article, so a'-' to bind A„ though 

! A. never gave him any expiess authority to that 
Timber of Specified Assortment as Classified , efieet. JJintjlc v. lltm, 7 0. B. (n,s.)A 45 ; 29 
by^Official Surveyors at Port of Shipment.] — .-sL. J.. C. P. 148 ; (1 Jur. (x A) (179 : 1 L. T. 88. 
The defendants, wiio xvere timber merebants at j A servant cniployetl to sell a burse and receive 
Miramichi, N.B.. contracted iu wniting to sell ' the price, has an implied uuthoiiry to warrant 
to the plaintiff “wmod goods of the under- the horse to be sound ; and in an action upon 
mentioned assorlmeiit, as classifie^. by the offi- tiie wuuranty it is enough to prove that it w;\s 
cial siii'veyoi'.s of timber at port of sliipineiit." given by the servant, witliout calling him or 
After containing piuvisiuns as to shipnicnt at show'ing that he had any special authority for 
Bt. John s, and as to the mode of payment, Ac., that purpose. AUrandcr v. (Ahso/t, 2 Camp, 
the contract provided thus ; — “ Avssortmeiit ami 5.5.> ; 11 ii. Pi. 797. 

prices above referred to. About 27U St. Peters- A servant, entrusted by hi^ master with the 
burg standards of biught fresh spruce deals, and sale of a horse at a fair, may have an implietl 
assorted about as follow^s.” Several dimensions authority to give a warranty to the pm chaser, 
were specified, and bracketed opposite to tlie-e lirudij v. Todd 0. P>. (x.s,) 592), ctvmmented 
were the ivords ‘‘ averaging second quality.'’ In on and distinguished. IJr udis v. 49 L. T. 

an action to recover damages for breacii of the 598. 

contract, the plaintiff in Ins statement of claim ^ AVhere a horse-dealer, on a single occasion, 
set out the contract, and alleged that until their empbwh another horse-dealer, wdio occasionally 
arrival lu Irekind he had no np[>urtuiiity of e.x- assists in his Inisines'^, to sell a horse fur him, the 
amining them, ami as a breach of the contract latter has an implied authority to give a warranty 
alleged that the standards of deal delivered 'iverc of soundness : and evidence of an alleged ciistmn 
in fact materially difierent from the goods con- j among Imr-e-dealers not to give a w’arraiity where 
tracted to be sold, in that the same were not j the purchaser obtains a veterinary surgeon’s 
bright or fresh, nil* did they average second 1 certificate of souiuh)es.s, is not atlmissiWe to 
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contratl^t such implicHl authority Jflmravd w 
Sknrard. HiJ L. J., C. P, 42 : L. K. 2 C. R 14S ; 
12 Jur. ; 15 L. T. LS;i j 15 W. K 45. 

— — UigcoimtiDg Bill.] — If an ngeiit. emiiloyed 
by the indorsee^ of a bill to get it iliscouiitcd, 
warrants it to be a g<ni<l one. his employe is are 
bound by this act, ami are liable to refund if the 
bill i'. afeenvartis didioiiomed by the acceptor. 
Ihm V. Jlatnxon, 4 Term Rep. 177. 


Alteration.] — Where, on the purchase of a 
I hoK'^e, the vendor had given a warranty of sound- 
I nes.s generally, and the servant, who was sent 
I with the receipt to the agent of the other party, 
! iii'^erted, at his request, but without a special or 
general autliority from his master, ■warranted 
, •* sound to the regiment ” : — Held, that the 
master was not bound by this alteration of the 
; warr.iiity, notwithstanding the money afterwards 
came to his hands. Strode v. 1 Ksmith, 

400. 


Statementfi at Time of Sale.] — Where a 
principal employ^ an agent or a servant t<i sell ' 
for liiin, what such agent says as a warranty or 
a representation at the time <»f the “ale, respect- ' 
xTjg the thing M>ltl. is evidence against the 
principal : but not wliat he has said at another 
time. Jlt hjetir v. Hinrke. 5 Esp. 72. 

Servant merely delivering Article Sold.] — 
Altlumgb a warranty given by a pei'^oii intrusteil , 
to^dl prima facie binds the ])rincipal, the 
■warmnty of a pei>on intrustel merely to deliver 
the thing sold w not prima facie binding on the 
principal, but an express authm-ity must 
shown : and, therefore, where a horse had been ; 
sold by A. to lb. and A.’s servant, on delivering - 1 
the horse to lb, made certain statements, and | 
signwl a rtceipt be* the price of the horse, con- 
taining a warranty : — Held, that A. was not 
bound by the statements or receipt of the 
servant, as no express authority to gi\e the 
warranty was shown. Wood hi v. Burford, 2 
C. & ; 4 Tyr. 204 ; a L. J,. Ex, 7i 

Servant Binployed on one Occasion.] — A 

servant of a person not making it his business 
to deal in horses, who is employctl on a single 
occasion by his master to sell, by private sale, a 
horse, is not, by reason of such employment, 
authari^eil by la^v to bind his master by a 
warranty ; the buyer, who takes the hoi^se with 
the servant’s warranty, must take the risk of 
jiroving tlie servant’s authority from his master 
to give it. Brad II v. Tod^ b 0. B. (K.s.) r»b2 : 
m L. J.. C. l\ 22 : 1 ’; 7 Jui. (N.is.) 827 ; 4 L. T. 
212 ; b \V. B. 483. 

In an action for the breach of a warranty on 
the .sale of a horse Viv the servant uf a pnVate 
owner at 11 fair: — Held, that a letter from the 
plaintiffs attorney to the defer.ilant. referring to 
the alleged warranty. and a\eiringa breach ot it.^^ 
ami im answer fiom the tlefendaiit, simply deny- 
ing that there had 1 h.‘cu any breach of warmnty, 
aSorded evidence whence the piry w as justifie(l 
m timling that the servant had authority in 
fact to warrant. Miller v. Zatcfoiu 15 U. B. 
(M.S,) 834. I 

‘When BorMdden.] — If a hoise-dealer sends his ' 
servant to market with a home, and desires him 
not to warrant it. the master is boun<l if he does 
so ; but if another person (not a horse-dealer) j 
emplovH his servant or an agent to sell his horse. 1 
anil deshes him not to warmnt it, and such ! 
feervant or agent does so, the master is not bound J 
Bmtk of StHitland v. 1 Dow, 45: 14'i 

B. B. 11. 

If an agent, employeil by indorsees of a bill 
to get it discount e<b w'un-unts it to be a gorMi 
one. his employers are not h)x\nd if the principal 
at the time of employing him said he would not 
warmut or indorse the bill Benti v. Jlarrimm, 

4 Term Bep, 177. 


Liability of Principal to Third Parties.] — A 

principal is liable to an action for the fraudulent 
misrepresentation of his agent, acting in the 
course <if his business. Barwicli y. EnijlUli Joint 
Stoidt Jhuik. 35 L. J., Ex. 147 ; L. R. 2 Ex. 289 ) 
18 L. T. 481 ; 15 W. B. 877— Ex. Ch. 

^ A baker was desirous of disposing of his shop 
aiid the goodwill of his business, and in conse- 
<iuence an advertisement was iusei'ted in a news- 
paper. stating that the house was doing twelve 
sacks a week. The advertisement was inserted 
by a broker, in consequence of a conversation 
witli the baker’s wife, who managed the business 
for him ; in which conversation she told the 
bioker that they did between nine and ten sacks 
a week, upon which the latter said, We must 
make it twelve for the paper.” In consequence 
of the advertisement, a person desirous of pur- 
cha'^ing went to the wife, and said to her, “ Are 
you really <loing anything like this business?” 
to which she replied, Yes, we are doing eleven 
sacks’’ ; and appealed to the man in the shop, 
who confirmed her statement. The baker him- 
1 self did not aji^ieariit all in any part of the trans- 
[ action, except that he received the purchase- 
I money, and paid the broker his commission. In 
an action brought by the purchaser on the repre- 
sentation contained in the advertisement : — Held, 
that the baker was personally and individually 
aiiswemble in damages, inasmuch as though he 
did not make any representation himself, yet he 
made his wife his agent, and was bound by her 
statements, Taylar v. Green^ 8 Car. tz P, 316. 

The servant of tiie owner of a riding-scliool who 
■was ill the habit of buying and selling horses 
was euti listed to deliver for approval and to 
negotiate for the sale of a he>rse to the plaintiff. 
At the trial the jury found (1) that the servant 
warranted the horse free from disease ; (2) that 
it was suffering fioni mange, which the servant 
uell knew; and (3) that the master was awere 
there was something the miitter with the horse, 
but that he did not know the nature of the 
disease: — Held, that the master was bound by 
the servant’s^ warranty. Baldrij v. Bates., 62 
L. T. 820. 

Liability of Agent to Third Parties — De- 
fence to Action by Principal] — To an action 
by husband and ife, in right of the wife as 
; executrix, for money had and received, the 
defendant pleaded, as to 3.5/., that that sum 
was part of tlie price.s received by him upon 
the sales of two lioiises of the testator, which 
were in the hands of the plaintiffs to be ad- 
ministered, and which, under an authority given 
by them to the defendant, were sold by him in 
his own name, and warranted sound to the re- 
spective purclmstTs; that, at the time of the 
sales, the horses respectively were unsound ; 
that the defendant, from the time of the receipt 
of the money until he paid the same as after 
luentionetl was indebted to t5ie plaintiffs in 351, 
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payable on rcfpic^t, for the money so received by 
him for their use. and always was re.uly and 
willing to pay it to them; and that, after he so 
became imlebted, and before the eonuneiicement 
of the suit, he was, by reason of the breaches of 
the warranties as to the hoises, compelleil by the 
persons wlio so j)urchased them, without any 
fault on his part, to repay, and did necessarily 
repay, to them the Ho/., ami the residue of the 
prices, whereby the debt of 3.')/. was discharged ; 
— Held, that the plea was no answer to tlie action. 
Field V. Allen, U M. .S: W. vm. 

Evidence of Authority — Son acting for Father.] 

■ — In ail action on the warranty of a horse sohl 
by the son of the defendant as agent for his 
father, a part of the defence being that the son 
had no authority to \varrant, it was pi’o[>osed to 
ask a witness whether on the day on which the 
sale took place, the tlcfendant’s sou did not, iiy 
answer to a question put by the witness as to 
the price of the horse, say that he W'ouid war- ' 
rant the horse : — Held, iiiadiuissible. as being u , 
conversation with a stranger; but that, if the 
defendant’s son, in oiferiiig the horse for sale, 
had offered a warranty, it might have been other- 
wi'-e.as that would have been a .statement accom- 
panying an act done in the course of bis agency. 
Allen V. l)enstom\ 8 Car. tk P, 7l>0. 

Agent refusing to Warrant.] — In an action 
for money had and received, it appeared that the 
plaintiff ha<l bargained with an agent of the 
defendant sent to a fair to sell the defendant's 
horse for the purchase of it. and hatl laid down 
tlie agreed sum, together with a piece of paper 
on which he had written a receipt purporting to 
be for a house “ warranted soiiml.'’ The defen- 
dant's agent struck out the words “ warranted 
souml ” ; the plaintiff then tore it up and wrote 
another receipt, in which the same words were 
introduced, ami the defendant’s agent again 
struck out the words, signed the receipt, and 
took up the money ; to which plaintiff replied 
that he had both the money and the lioi se : — 
Hold, that upon these facts, the plaintiff was 
properly non-.suitcd. Peamon v. Bardaley, 7 
W. K. 52. 

Sue aUn Peincipal and agent. 


2. Bale by Sample. 

Questions for Jury,] — The i>laiiitiff offered to 
sell to the defendant oats, and exhibited a 
sample ; the defendant took the sample, and on 
the following day wrote to say that he would 
take the oats at the price of 34tV*per quarter. 
He afterwards refused to accept the oats on the 
ground that they were new, and he thought he 
was buying old oats ; nothing, however, was said 
at the time the .sample was shown as to their 
being old ; but the price was very high for new 
oats. Tiie judge left to the jury the question 
whether the plaintiff had believed the tlefendant 
to believe, or to be under the impression, that he 
was contracting for old oats, and if they were 
of opinion that he had so believed, he directed 
them to ffnd for the defendant. The jury having 
found for the defendant : — Held, that there must 
be a new trial : — Per Cockburn, C.J., on the 
ground that the passive acquiescence of the 
seller in the self-deception of the buj’er did not 
entitle the latter to avoid the contract : — Per 
Blackbimn, J., on ^le ground tliat there is no 
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legal obligation in a vendor ti» infnrm a pin- 
chaser that the latter is luuler -a mistake not 
induced by the act of the veiid<»r : and that the 
lUrcctiou did not bring to the minds of the jmy 
the distinction between agiceiug to take the oats 
under the belief that they weie old, and agreeing 
to take ihe oat.s under the belief that the plain- 
tiff coutractetl that they were old : — aiul per 
Hanrien, J., on the ground that the directif»u 
did not siifticieiitly explain to the jury that, m 
order to relieve the defendant from liability, it 
was necessaiy that they should find, not merely 
that the plaintiff believe I the defendant to be- 
lieve that he was buying old oats, but that he 
believed the defendant to believe that lie, the 
plaintiff, was contracting to sell old oats. S/nilh 
: V. Uuiihufi. 40 L. J., Q. B. 221 ; L. ll. (» Q, B, 
507 ; 25 L. T. 1120 ; 10 W. B. 1050. 

Ill pursuance of an advertisement which ari-« 
nounced that purcliasers arc leqiiired to exa^ 
mine bulk for themselves, as sellers accept no 
responsibility,” a corn-broker, on the plaintiff’s 
instructions, put up for sale a quantity of maize, 
which was stored at a distance from the auction* 
room. One of the coruUtioiis of sale, which were 
fead at the coinmenccmeiit of the auction, but 
which the defendant was not clearly proved to 
have heard, ami which were not referreil to in 
the auctioneer s ledger, declared that the maize 
would be “ sold as it now lies in store (sellers 
being irresponsible).” Bmaii bag.s labelled ’• e:c 
‘ Emma Peasant ’ ” (that being the name of the 
vessel whose cargo the plaintiff had directed the 
broker to sell), and containing samples of sound 
maize, were exhibited at the au<*tion ; and the 
defendant, who had not inspected the bulk, 
became the purchaser, the biddings being signed 
by the auctioneer under the heading in his ledger 
— which Avasnot shown to the defendant — ‘‘ Bale 
of mixed maize, ex ‘ Emma Peasant,’ by order 
of (the pbiintiff’s liriu).” There was no other- 
evidence of a Avritten contract between the pari- 
ties. The defendant having suhseciueiith^ refused 
to accept delivery of the cargo of the Emma 
Peasant,” AvhichAvasof an inferior qualit3% on the 
ground that it was not that which had been sold, 
the plaintiff effected a resale and sued him for 
the loss thereon, Avhen the judge left to the jury 
the sole question, AA'hether the sample shown at 
the auction had been taken from the bulk of the 

Emma Peasant.” or from that of the *‘Jessie- 
Parker,” a superior cargo belonging to the plaiii- 
ditf , Avliich had lain in the same store. The jury 
having found that the sam})le \v'as in fact taken 
from the latter bulk, a verdict for the amount 
claimed Avas directed for the plaintiff, leave being 
reserved for the defendant to have the A'eidict 
entered for him if the judge .should have so- 
directed : — Held, that as the plaintiff intended 
to sell one bixlk,^and the defendant to buy 
another, there Avas no contract betAveeu them, or 
(per Christian, L.J.) if there aa’us. it n cons 
tract as to the bulk of AA’hich a sample had been 
exhibited at the auction ; that the exhibiting of 
the sample amounted to a representation by the 
sellers that it Avas taken from the bulkAvhich 
was about to be sold ; that the ineaiting of the 
#!ondition as to the irresponsibility of the sellers 
was that they guaranteed the sample Avas taken, 
though not necessarily fairly taken, the 

bulk to be sold ; that the heading in the auc- 
tioneer's ledger, not having been shown to the 
defendant before the sale, could not bind him ; 
and that the auctioneer had no authority to 
sign the defendant’s name to any but- the real 
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rrm Jlt'ffiuc V, MoUiiif, 2 L. K. In -"Hi) — 

I •. A, 

Nature of Guarantee.]— Ou tile l:^th Jaimary 
A. wrote to T. tlte terni'i on which he 

would siq.[.iy him with IVruuan giuiiio, aiul 
utldiirj’. “u suulde. with 'j-iui run teed unulj^n. to 
uecompanv ^ou]■ otTer.“ On the 2Hvd T. rqtlied 
by letter 'follows : *• I shall be irluil to <lu the 
l>est I f^uiiforyou; I may '•uy that my i_mano 
contains IS per cent, of ammonia : this is the 
hiijhe^t analv'^i' this year “ On the l>t February 
T, furwurded three dimples of "luino to A. wnth 
a letter. nlTeriinr them at certain prices, viz. : 
'• Xm, K at 14/. 2.V. tV. : Xo. 2, at Ifl/. h)v‘. : and 
No. 3. at 12/. As. per touF’ and he inclosed a 
copy of a printed analvsis. headed. ••Analysis of 
tiuvVn’nmeiit Peruvian (hiano. ex • ilindaiio,’ now 
lafhm'ut Whitehaven." and said he could send 
three 111 ore in a da^' or twee 'J’his analysis T. 
liesorihed as “the' mean of thiee eminent 
<diC‘iuists. who were tiiriii''hcd with an averaj^^e 
of the hulk of tiie cargo. ’ It set out 
the sjjeeide proportion ]ier U)0 of the various 
constituent ]iarts. and at its foot was the follow- 
ing note: “contaiiiuig nitrogen. 14*81 — equal 
to anmionui, 17'87F ami it wa- signed hy 1. 
On the 4th Febru.iry A. wrote informing T. that 
he aurced to aceept his tender, according to the 
conditions named in liis letter: and on the Sth 
March he wrote an order to T. for a <iuautity 
of “the best Peruvian guano. No. 1. price 
Hh 2;^. <>//., delivered, conditions and analysis as 
per yours on tlie 1st February." The giiam'» w'a.s 
delivered according to order ; and after the bulk 
had fen hriiken. A. ha<i a sample of it aiiah>etl 


tif all such matters as cannot be judged uf bj^ 
the sample, just as there would be if bulk had 
been inspected, and defects could not thereby be 
ascertained. Mod tj v. Greij'^otu 88 L. J., Fx, 12 : 
L. R. 4 Ex. 41) ; 11) L. T. 458 ; 17 W. R. 176— 
Ex. Oh. 

Upon a .sale of hops by sample, with a war- 
ranty that the bulk of the cumiuodity answered 
the sample, the law does not raise an implied 
warranty that the commodity should be mer- 
chautabie, though a fair merchantable price was 
uiven ; and, therefore, if there is a latent defect 
then existing in it, unkiuovu to the seller, and 
without fi’aiid on hm part (but arising from the 
fraud of the grower from "whom he purchased), 
such seller is not answ^erable, though the goods 
turned out to be unmerchantable. I^arlthison v. 
U(\ 2 East, 314 ; 6 R. R. 429. 

Where, before or at any time of sale, a spcci- 
'cneii of the goods is exhibited to the buyer, it 
' there i.s a written contract which merely describes 
* the gn(?ds as of a particular denomination, this 
is not a sale by sample ; but there is an implied 
warranty that they shall be of a merchantable 
' quality of the denomination mentioned in the 
1 contract. Gut'dlner v. Gnnj^ 4 Camp. 144 ; 16 
i R. R. 764. 

I ^Yhere, upon a sale of goods, the seller pro- 
I duces a sample and represents that the bulk is 
! of equal value, if there is a sale note which docs 
not refer to the sample, this is not a sale by 
sample ; and if the goods turn out to be of 
inferior quality, the purchaser’s remedy is by an 
action for a deceitful representation. Meyer v. 
Ecerth^ 4 Camp. 22 ; 15 R. R. 722. 

I Cloth merchants ordered of cloth manufac- 


by his own anahdical chemist, when it was 
found to contum nmoh le.-**' ammonia than men- 
tioned in the amiiysis sent, whereupon he claimed I 
adciluctioii from the price, which the •'Cller re- 
fiweil tonllow. In an action to recover the price : 
— Held, that the correspondence contained not 
merely a guarantee that the bulk was eqii.al to 
rhcMimpIe ; but also a guarantee that theanrdy- 
at the time it was made, fairly rci>rcsentcd 
and was a fair analysis of the hulk of the cargo 
ont of which the goods were supplied ; am I that 
that circumstance should be taken into account 
^o far as it might appear fairly to bear upon the 
cjuestimi of price. Toirer.s'Hk v. .hjrieidturnl 
Aiiptitria Co-opt rut Ire Sorhiy. 27 E. T. 276 — 
Kx. Ch. 

On the sale uf an article used m a certain 
manufacture by a peison not the manufacturer 
4rr original producer, ami who sells it by sample, 
the purchaser carrying on a particuUir manu- 
facture in which the article is used, semble, there 
is no implieil warmuty that the article is tit t(* 
be Usal in that manufacture, even uitln High the 
hitmple was found to be so^and the only umler- 
tafeing is that the sample was fairly taken from 
the bulk; but it is no defence in an action for 
the price, that u portion of the bulk turned out 
wholly unhf for the manufacture, for non constat 
that the bulk generally will be so, or that, even 
if it is so, the sample was unfairly taken. Say era 
Y, lAitidim and litrininyham Flint ////gsv and 
AflutVi fVi.,27 L. J,, Ex, 294. X. C., at nisi priiU, 

1 F. & F. 68. 

■ When a ctmtniet is for merchantable goods, 
ami the litde is by sample* which represents to 
the buyer a merchantamo article and discloses 
no tlefeot, and the goods are accepted as accord- ; 
iiig with th»‘ sample, there is still an implied ! 
•warranty of their being merchantable, in res^iect 1 


turers worsted coatings, which were to be in 
quality and weight equal to samples pi'eviously 
furnished liy the manufacturers to the merchants, 
'rhe object of the merchants was, as the manu- 
faetureis knew, to sell the coatings to clothiers 
or tailuiv. The coatings supplied corresponded 
m every particular with the samples, but owing 
to a certain defect were unmerchantable for 
purposes for which gncxls of the same general 
061"$ liatl previou'-ly been used in the trade. The 
‘-ame defect existed in the samples, but was 
latent, and was not discoverable hy due diligence 
upon Mich inspection as was ordinary and usual 
uptm -ales of cloth of that class . — Held, that 
iqMjii such a contract there was an implied 
warranty that the goods should be fit for use in 
the maimer in which gtxxls of the same quality 
and general character ordinarilj^ woidd be used. 
Mody V. Greysoii (88 L. J., Ex. 12), approved. 
Drummond v. Van Imfen, 56 L. J., Q. B. 563 ; 

, 12 App. Va^, 2S4 : 57 *L. T. 1 : 36 W, R. 20— 
H. L. (E.) And see Jo?Wii v. Padgett eol. 484. 

Condition of Sample.] — Semble. that if a manu- 
facturer agrees to furnish goods according to 
sample, the sample is to be considered as if free 
from any secret defect of manufacture not dis- 
coverable on inspection, and unknown to both 
jnirties. Ueilhutt y. IDcJinon, 41 L. J., 0. P 22S * 
L, R. 7 C, P. 438 ; 27 L. T. 336 ; 20 W. R. 1035. 

Equal to Sample and Analysis of Previous 
i Bulk.] — In June, 1652, A. employed a broker to 
: luirehase for him from B. bonie guano then 
I lying in C.’s warehouse. In contemplation of 
this purchase, a sample was taken and an analysis 
matle of the guano, hut no contract was made. 
In Xovember, 1852, A.’s broker, on behalf of A., 
enteretl into a written corg^^act tvith B. for the 
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purchase of Son tou^ of gii.ino, then about to 
arrive bj’’ the ship *• S./’ at o/. 10 a*. per ton, to be 
equal to sample anti analysis of ginno in C.’s 
warehouse, there being, at the time of the making 
of the contract, in Xoveniber, some of the guano 
which had previously been analysed iii June 
still lying in C.’s warehouse : — Held, that the 
meaning o£ the written contract made m Novem- 
ber was that the guano about to arrive was to be 
equal to the sample and analysis of June, 1 .S,“j2, 
(Harli V. i^rhwurfz. 2 \V. II. 16 

“Equal to iReport and Samples/^] — A con- 
tract for the sale in London of a cargo of 
Taganrog wlieat then lying ahoat at Queenstown, 
in Ireland, contained tlie following provisions : i 

In case of aiij^ dispute, this contract not to be 
void.it being agreed by buyers and sellers to! 
leave the same to two London corn - factors j 
mutually chosen, or their umpire, and to be | 
bound by their decision. The cargo is accepteil 
on the report and samples of Scott Co,, of i 
Queenstown” : — Held, that this latter stipulation 
amounted to a warranty that the bulk was etpial 
to the report and samples, and was not merely a 
representation, and the report was the genuine 
report of Scott & Co., and the samples taken by 
them, Ilns.seU v. Xtrolopulo. 8 C. B. (x.s.) 362 ; 
3 L. T. 185 ; 8 ^V. II. 415. 

Description or Sample,] — Where goods are i 
sold by a written contract, which contains a 
description of their quality, without referring to i 
any sample, if the goods do not correspond with i 
that description it is not material for the vendor 
to show that they correspond with a sample 
exhibited at the time of the sale to the purchaser, 
who was well skilletl in the commodity, this not 
being a sale by sample, but by the description 1 
in the written contract. Tyc v. Ft)imo)‘i\ 3 i 
Camp. 462 ; 14 B. 11. 801). ' ' 

The sale of an article by sample, but by a ; 
particular description, does not necessarily ini- ; 
port a warranty, if all the circumstances show 
that it was understooil as a mere expression of i 
opinion or belief. Co Her w Crlch, 4 H. & N. 412 ; ' 
28 L. J., Ex. 238 ; 7 W. R. .507. 

An agreement for the sale and delivery of oil, 
described as “ foreign retined rape oil, warranted ' 
only equal to samples,” is not complied with by 
the tender of oil which is not “ foreign rehueti 
rape oil,” although it is equal to the quality of 
the samples. SlehoJ v. Go(lt% 10 Ex. 101 : 23 
L. J.^Ex. 314. 

Waiver.] — Where the ilefeiidant bi.iight of 
the plaintiff a quantity of rice per sample, ac- 
cording to the conditions of sale, to be put up 
by the proprietors, if required, at a c<?rtaiii price 
therein mentioned, and it did not correspond 
with the sample, but the defendant, after seeing 
fresh samples, inferior in quality to the original 
purchase sample, put it up for sale at a limited 
price, and no bidding taking place to that ex- 
tent, he bought it in : — Held, that he could not 
afterwards repudiate the contract. Parker v. 
Palmer, 4 B. &; Aid. 387 ; 23 R. R. 313. 

Acquiescence of Vendor in further Trial.] 

— ^The plaintiff sold a hogshead of cider to the 
tlefendant by sample as being go«xl draught 
cider. After the arrival of the cask, the defen- 
dant, on the 28tli of May, w^rote to the plaintiff, 
“The cider differs from the sample, and the 
little I have sold has been complained of in 
’every instance : should this continue, I shall be 
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nlJiged to return it/* The jJaintiff did not 
answer tin*- letter till the 24tli uf June/ The 
defendant, in trying to sell it. u^cd twenty gal- 
lons, but finding it u user nc cable, icfu-ed to pay 
for the rc-^t. winch he returned to the plaintiff. 
The twenty gallons were more than sutiicient to 
enable the defendant to test the (piality of the 
bulk : — -Hcdd, that the omis>-iou of the defen- 
dant to answer tiie letter of the 28th of May 
was evidence from which a jury might ]u'esume 
that the plaintiff acquioced in the further trial 
of the cider, and that the defendant had not so 
accepted the bulk as to be bound to pay for the 
wliole. Lueff v. MoutlH, 5 H, vk N. 229 *, 29 
L. J., Ex. lin. 

Statute of Frauds.] — Wliere goods are sold by 
sample, the haiuling over the sam[>les to the 
buyer does not. in the absence of evulence of 

Usage or a custom to the contrary, aniounfe to 
a delivery and acceptance of a part of the 
thing sold, so as to take tlie case out of 
s. 17 of the Statute of Frauds ; but it is other- 
wise where the bu^'er draws samples from the 
bulk after he has purchased the gooils. Ourdner 
v. Groat, 2 C. B. (N.S.) 310. And ,\re Ca.se.'t 
an?e, col. 439. 

Eight to Inspect Bulk.] — Whore the defen- 
dant eiitorcil into a contract for the purchase of 
wheat, and tlie bouglit-note stated tliat the corn 
was sold •• according to sample, and that it 
should be paid for in bunkers’ bills, if required” : 
and^the usage of the Bristol market was to sell 
by sample, subject to tlie buyer's inspection and 
approval of the bulk ; and, a week after the 
contract, the defendant applied to see the bulk, 
but was told by the plaintiff that he would 
either send for a bushel on the spot, or would 
send him a load home the next day fur bis in- 
spection. but that he could not show him the 
bulk, as it was in another warehouse, and he did 
not like to let him into his connection ; and in a 
few days afterwards the plaintiff sent to the de- 
fendant to inform him that the wheat was leady 
for delivery on producing bankers' bills ; but, in 
the meantime, the market had fallen, and the 
defendant reinnliated the contract : — Held, that 
he was not liable for the breach, as he had a 
right to inspect the whole in bulk at any proper 
ami convenient time after the contract was 
made. Lorlmer v. Smith, 2 D. cS: R. 23 ; 1 B. 

C. 1. 

*> 

Place for Delivery — Place for Inspection — 

I Eight to Eeject.] — The plaintiff sold barley by 
sample to the defendant, anti delivered it in 
I sacks at the T. railway station. The defendant 
' on the same day resold the barley by the same 
I sample. The "defendant, on hearing of the 
arrival of the barley *at T. station, directed the 
stationmaster to forward him a sample ; and 
I after inspecting the sample, ordered the station- 
! master to send on the barley to the sub-vendees. 
1 The defendant subsequently rejected the barley 
1 as inferior to sample : — Held, that there was 
nothing to displace the primA, facie presura p- 
tii^ that the place of delivery was also the 
place for inspection ; that the property in the 
barley passed when the defendant ordered it to 
be sent on to bis sub-vendees ; and, consequently, 
that he was not entitled afterwards to reject the 
barlev. Perkin,^ v. Bell, 62 L. J., Q. B. 91 ; 
[1893] 1 Q. B. 193 ; 4 R. 212 ; 67 L. T. 792 ; 
41 W. R. 195-^0. A. 
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SaJ;isf action.] — A count statetl, that, in con- 
Kak'Vuthrti that tho plaiiititf would buy and j 
receive, the defendant pnuni'^ed to make ami 
deliver certain iron to be inspected and 

certified airiced iip'»n. and to be in <piality 
c'lual to any laiK made in StatfoKldiire. llrcach. 
that the n\il>, which weie made ami delivered, 
were ni»t uf that quality. Idea, that the lails 
were by the continct be inspected befoie 
delivery by an airenc of the plaintiff, to be 
iippiijiiteil Vur that purpose, who w'a> to be at 
lib**rty to appnoe and accept any of the rails, if 
he diould think fit. and th:it the raib were 
accordiii'jfly so iii^peiUed and approved, and 
accepted, in perfoimanee the ayi cement, by 
an audit of the plaintiff : — Hel<l, that the stipu- 
lation 111 the contract for qimlity was distinct 
fioni the stipuliumn as to in-'pection ami ap- 
proval by an auent of the plaintiff' : also, that if 
the effect of the contract w’ii--, tluit approval 
and uceeptatioii by tlie aeent should otabli'^h | 
that the stipulariMii for quality had been per- ' 
formed, or that the ilefeudaiit hail been relieved ! 
from tbe peiforinanee thereof, the plei wa^' not 1 
w'ell pie ided. Jitnl w Smith, 12 Q. B. 7-^0 ; 17 i 
I., j., Q. ib ;hni : 12 Jm. Old. ^ I 

Action for Becovcry of Price— Actual Value.] 
— If, after a sile bv sample at a specitlc price, 
orxiils of an inferior quality are suppiietl. ami 
not corrospundino- with the sample, the veiahu' 
caniKit recijver more than the actual value of the 
goods Mild, (jpnnu'nte v, Jiiirton, 3 Stark, 32. 

Customs of Trade relating to Sales by Sample.] 

— ^Wherc gomK are sold by sample, evidence of a 
cu'*tom of trade as to returning or making an 
allowance for such of the gootls as do not aiisw’er 
the sample i-^ receivable, Cuolie v. Ititldelie/t. 1 
Car, K. r>dl. 

But in such a case the vendc'e cannot claim 
the beneiit of the custom, if he has iiot elected to 
Comply with it wdthin a reasonable time, 

In an action for the puce of tobacco sold, 
evidence adnii-'-ible to diow that by the estab- 
lished iisace of the tobacco traile all salC' are 
by sample, althuudi not so expre^■'ed in the 
btaight ami ^<1*1 notes. St{ryi v. Joitra, 2 Ex. 
111 . 

A custom of the Li\erpool com market, that, 
wdieii corn is M'dd by simple, if the buyer does 
not, on the day the c<jiu s,,hi, examine the 
bulk and reject it. lie eannor afterwaiiK reject 
it tir refuse to pay the whole price, is a reasun- 
able custom, Sandey.^ v. JTi/nnKsvn, 2 (.'ar, A: K. 
557. 

It being usual in the sale by auction of drugs, 
if they are sea-dam agetl. tu express it in the 
broker's catalogue, ami drug-^ wdneh are re- 
packed. or the packages of which aic discoloured 
by bea-water, liearing an inferior price, although 
not damaged ; the defendants, wdio had purchased 
vome sca-daiiiagcd pimento, repacked and adver- 
tiiied it in catalogues, which flid not notice that 
it Wit’S sea-damaged or te-paeked, but referred it 
to viewed, with little facility however of view*- 

iiig it ; they exhibited impartial samples of the 
quality, luul sold it by auction : — Held. that"lhis 
was equivalent to a sale of goods as and for g(3ods , 
that were not .sea-tlanmged. and that an action 
. lay for the fraud. v, Binvden, 4 Taunt. 

m \ 14 E. K. 033, 

If in the sale of goixls by sample, the bulk does 
not aeconi with the sample, the purchaser is not 
bottud to accept or pay for them, even on an 
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allowance lieing made for tlie inferiority, though 
that IS the uvaee in the tiade. llthheH v. 
i Camp, 113; 10 R. K. C4l). 

8. Rejection and Breach. 

a. Duration of 'Warranty. 

Time Limited for Eetuiming,] — If a horse sold 
at n public auction is w’avranted sound, and six 
years old, and it is one of the conditions of sale 
that it shall be deemed sound unless returned in 
two days, this condition applies only to the war- 
ranty of soundness. Bnaltanuth v. Payu'>haw^ 2 
Term Rep. 745. 

Therefore, wdiere a horse sold wdth such a w’ar- 
ranty was discovered to bo tw’elve years old ten 
davs after the sale, and was then offered to the 
seller, who refused to take him : — Held, that an 
action might be niaiutaiued by the buyer against 
the seller, and his right to recover w'as not 
affeehxl by liLs having sold the horse after offer- 
ing him to the seller. Ih, 

A party may limit a warranty of soundness of 
: a horse, by requiring it to be rcturnetl wnthin a 
: (certain time, and if the purchaser fails to com- 
i ply with the condition, he cannot recover on the 
I wauTanty, although the seller may have knowm 
' of the uusemnduess at the time of the sale. By- 
\ w'itry V. Jlirhinuhnn,, 3 2s. A M. 748 ; 1 A. A E. 
j .508 ; 3 L. J., K. B. ll)4. 

I The seller of a horse signed the followa'ng docu- 
1 meat : — ‘’Mr. C. bought of Air. Cl. Cl. a brown 
I hoiM*,si.x years okl, w’arranted sound, for the sum 
t of 180/., Cl. Ci. Warranted souml for one month, 
Cl. It." The buyer sent to the seller a cheque, 
payable to order, with the foUowing memorandum 
wu'itteu oil the back. “ This check is received by 
me for a baj' horse, price 90/., wiiich I w'arrant 
‘'Oimd for one month from the date of delivery.” 
The seller indorsed the cheque, but did not sign 
the memomndum Held, ffi-st, that the words 
•* warranted sound for one month ” limited the 
wannnty toeoritinue in force for one mouth from 
the sale. Chapman v. Uicythey, 7 B. A S. 417 ; 
35 L. J., Q, B. 142 ; L. R, i il B. 463 ; 14 L. T. 
477; 14 \V. K. 671. 

Held, secondly, that the memorandum on the 
ehcipie was no part of the contract. Ih. 

Latent and Patent Defects.] — In a con- 
tract for the sale of goods, where the vendor 
ha** stipulated with the purchaser that no 
allowance shall be matle for imperfections 
unlc'-s notice be given by first post after receipt 
of the gootls, the stipulation is a general one 
and appj^ies to aU defects or imperfections 
whether latent or patent. But held on appeal 
that as the goods suppiietl were unmerchant- 
able the condition did not apply, (royton v, 
Mav]nfoIh.f 31 W. 11. 232, Reversed in 0. A., 
AV, X. (1883j 1U3, 

Notice of.] — A declaration stated that in 

consideration that the plaintiff w’ould buy of the 
ilefemlant a mare at a certain [U’lce. the defen- 
dant promise<l that she Avas sound, and averred 
as a breach that she w'as not sound. The defen- 
dant pleaded that the mare ivas sent to a reposi- 
tory for the sale of horses, to be sold according to 
certain rules, w^hich were, that a \vaiTaaty of 
soundness should remain in force until noon of 
the day after the sale, when it would be complete 
and the responsibility of the seller terminate 
unless in the meantime o^otice and certificate of 
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un^oundiio-is were given ” : that the sale took 
place subject to the rules, and that tlie same were i 
iigreed to by the parties, and that such notice ami 
certificate were not given within the time limited : 
— Held, that the plea was good, and that it did 
not amount to the general is'^ue. SttiuHv. Hi/df, 
M. k, W, 728 ; 1 1). (n.s.) fiO ; 10 L. J., Ex. 479, 
If a general warranty of a horse is proved by 
] larol (the written contract for the sale not lieing 
tortheoming), the fact that the witnesses who 
proved It saw a notice board on tlie seller's pre- 
mise^, requiring the return of an unsound horse 
within six days, will not defeat the buyer's action, 
imt it will be left to the jury for them to say 
whether this formed any part of the original con- 
tract. SeU V. Ofihorm% 2 Car. tk ?. 74 ; H. k H. 
29fi. 

"Warranty for subsequent Period.] — Where a 
seller informetl the buyer that one of two horses 
he was about to sell him hatl a cold, but agreed 
to deliver both at the end of a fortniglit -stmiid, 
and free from blemish, and, at the expiration of 
rliat tune, the horses were delivered, but one had 
a cough and the other a swelled leg, which was 
apparent at the time of the sale, and the buyer 
brought an action to recover the price, and a ver- 
dict was found for tlie seller; the court refused 
disturb it, or grant a new trial, as the warranty 
did not apply to the time of the sale, but toasub- 
scspieiit period. LUJduiul v. Kahi, 9 i\Ioore, Soi) ; 
'2 Bing. 1S3 ; 3 L. J. (o.s.) C. l\ 24fi ; 27 11. B. 582. 


b. What Amounts to Breach. 

TJnsoundness of Horse, What is.] — The term 
'* '.oinid,” in a warranty of a horse or other j 
animal, implies the ab'>eiice of any ilisease or 
seeds of disease in the animal at the time, whicli 
actually diminishes, or the progress of which 
would diminish, tlie animal's natural usefuiue=5s 
in the work to which it wouhl properly and 
ordinarilv be applied. Kuldell v. Munutt'd, 9 
M. W.VjfiS ; 1 Car. cV: HI. 291 ; 11 L. J., Ex.2G8 ; 

Jiir. 327, 

A slight disorder in a horse at the time of 
sale, not calculated permanently to diminish his 
usefulness, and from whicii he ultimately re- 
covers. is not an unsoundness constituting a 
breach of warranty. Bolden v. Bmjden^ 2 
M. & Rob. 113. 

A warranty that a horse is sound, is not false 
liecansr the horse labours under a temporary 
injury from an accident. Garment v. Barrs^ 
2 Esp. 973. 

But a temporary lameness, rendering a horse 
less 'fit for service, is a breach of a waf ranty of 
soundness. Bit on v. Bmjden, 4 Camp. 281. 

And roaring constitutes unsoundness in a 
horse, if he is rendered thereby less serviceable 
for a permanency. Onslow v. Barnes, 2 Stark. 81 ; 
19 R. R. 980. 

But roaring is not unsoundness in a horse, 
unless it is shown to proceed from some disease 
or organic defect. Bassett v. Collls, 2 Camp. 
323 ; 11 R. R. 7SG. 

A nerved horse is unsound. Be.^t v, Osdorne, 
R. Al M. 290 ; 2 Car. A P. 74. 

Crib-biting is no such unsoundness in a horse 
as to entitle a purchaser, who has bought under 
a general warranty, to maintain an action for 
tiie breach of it upon this fault only. Broennen- 
hurgli V. JSayeock, Holt, N. P. 630; 17 R. R. 
682. 

Cnb-biting, which yet i^roduced disease 
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I or alteration of structure, not an unsoundness^ 

I but I'j a vice, uiuler a warranty that a hor>'!e is 
sound and free from vice, t^ehohjwld v. B tbb, 2 
M. A Rob. 210. 

A cough, at the time of the sale of a hoise, 
warranted sound, is an iin'-oundne-^'', tluuigh it 
is afterwards cured without any permanent 
injury to the Iioise. Coates v. Stephens^ 2 
M. A Piob. 157. 

A cough, unless prove<l to be of a temporary 
nature, is an iin-'O mid lies'*, and a venlict for the 
<lefendant was set aside, though the horse had, 
the next day after the wnrraiity, been rode hunt- 
ing. Gkilhfoe \\ Ha ridge, '1 Q\\\t A'J.o, And see 
Ktnrf V. Prici\ 2 Chit. 4K). 

Bone spavin m the liock is un'^oundness m a 
horse, whether it protiuces Iameue>s apparent at 
the time of the warranty ui not. and though it 
^lay lint pioiluce lameness IVir yean after. iVaU 
son V. Bent OK, 7 Car. A B. N'5. 

Here badness of shape, though rendering tlie 
horse incapable of w<*rk, I'j not un>oimdiie-''S.- 
Biekensoii v. Folhtt, 1 H. A Rob. 299. 

.Some splints cause lameness, others do not ; a 
s[)lint, therefore, is not one of those patent defects 
aga'tust which a warranty is inoperative. The 
defendant, therefore, having warranted a hor-se 
sound at the time of the contract, and the horse 
haviiiL^ afterwanis hecume lame from the effects 
of splint visible when the defendant sold him : — 
Held, that the defendant was liable on his 
warranty. Mar(fet,son v. Wrhjhf, S Bing. 454 ; 

1 H. A Scott, 922 ; 1 B. J., C.’P. 128. 

Defendant sohl to plaintdf a horse, but before 
doing so pointed out to plain tilf a splint it then 
had. Defendant afterwards gave a written 
I warranty to }tlaintitt" that the horse was sound. 
It soon afterwards became lame from that 
splint ; — Held, that defendant was liable on the 
warranty. Binttb v, Bnjfint or O'Briian, 10 Jur, 
(N.s.) 11U7 : n L. T. 346 ; 13 W. R.*79. 

Defective formation or badness of shape, which 
has not [iroduced lameness at the time of the .sale 
of a horse, although it may render him more liable 
to become lame at some future time (e.g. ‘‘ curby 
hocks'*), is not an unsoundness. Broton v. 
Blhhujton, 8 M. A W. 132 ; 10 L. J., Ex. 336. 

Where a horse is warranted sound, the buyer 
cannot recover for a breach of the warranty 
unless lie shows that the horse was unsound at 
the time of the sale ; and mere defective forma- 
tion^ not producing lamene&s at that time, is not 
an unsoundness within the me.miing of the 
warranty. Bailey v. Borrest, 2 Car. A K. 131. 

Any defect in the structure of a horse, whether 
congenital or arising from subsequent disease or 
accident, that diminishes its natural usefulness, 
an<I renders him less than reasonably fit for 
present use is unsoundness. Bollday v. 31ovqa^h 
1 El. A El. 1 ; 28 L, J., Q. B. 9 ; 5 Jur. (n.s.)*69 ; 

7 W. R. 7. 

Convexity in the formation of the cornea of 
the eye of a horse, making him shortsighted, 
and so inducing a habit of shying, is such a 
defect. Hi. 

ft'westioa for Jury.] — The soundness or im- 
soumhiess of a horse is a question peculiarly fit for 
the consideration of a jury, ancl the court will 
not set aside a verdict for a preponderance of 
contrary evidence. Lewis v. Peake, 7 Taunt. 
153 ; 2 Marsh. 431 ; 17 R. R. 475. 

Defects due to Mismanagement] — ^Where a 
horse was warranted “ a thorough broken horse 
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for a aial the pnrohascr ha*! no upporrnnity 
of using him lu ti gig fur two nionrh?. but other 
per^on^. hud done H).uiulhe h.ul alway-jansucred 
the warranty, bur after that time tl.e piireiiU'^er 
himself drove him. when he kieked and broke the 
gig, but it appeared that he \va^ n unskilful 
driver: — Hekl. that the hoi'C answered the 
warranty at the time he u;w -old. and that his 
bad demeanour WU' owiin: to unskilful driving. 
Geihlf/i V. Vennhititou. Itov. Idh 

c. Higlits on Breach. 

Action for Damages.] — The juirchaser of a 
hoine can recover tor lu’each of a warranty in 
an aetioii fi>r damage'' only, and cannot sue fur : 
money had and received, a^ on a failure of the 
original consideration, unle-s there was a stipu- ’ 
latiun in the original acieement for locindin^, 
the contract in such event, or unle>T the case is ' 
one of fraial. v. Dputtf/i. 1 i'. M, ' 

m2U7 I 1 Ih P. C.dii:] ; ;j Tyr. 2:kS ; 2 L. J..Ex.82. 

After a warranty uf a hur>e ti'^ sound, the 
veiulor, in a ''Ub^e('pleId coiuorsation. sanl th,at ' 
if the horse wa^ uiiMjund {^wiiich he denied) he ! 
would take it again .iirl leturn the money :^his ' 
is itu abandonment of the original contract, ^ 
wiiieh still remain^ upon ; and Though the horse | 
is uii'^ouiul. the ^elldee mu''t >.ue iijum the f 
warranty, and caniiut maintain an action to re- ] 
cover back the jirice after a tender of the hor-'C. 
Payne \\ Whale,! Ka^t. 274 ; S Smith, ISU. 

Beturn of Horse.]— Where a horse lia.'^ 

been sohl warranted sound, which it can be 
clearly prove<l was iui-'UUikI at the time of the 
sale, the seliev la- liable to an action on the 
wari'auty, without tather the liois^e lieing 
returned or iiittice given of the uu^ouudnes^. 
piehhe v. Stark hi, 1 II. Bl, 17 ; 2 Ik K. 70U. 

Where a hor-e has been snld under a warranty 
of soundness, the seller is liable to .an action, if 
the hor.-cK not sound at the time of sale, though 
the horr«e is ietmne<i, and though the buyer 
suftVrs a cnn>idci ,\ble time to elapse before lie 
complain'' of the unsoundiiLs?, or offers to 
return the hoixe. I^tiffe.shall v. Tranter, 4 N. vk 
U, 64t> ; A. E. ; 1 H. .y W. 178 : 4 L. J., 
K. Ik ld2. 

Hecovery of Price by Buyer — Failure of Con- 
sideration.] — If goods aie ilelivered gener.illy of 
the sort ordered, but t»f bad (piality and <^nte 
imlifc for use. the juice cannot be lecoveied 
back as upon a total fuiliueof cuusidciution, 
Portune v. Lutyltam, 2 Camp. 41d. 

Conditions for Beturn within limited Time 
in Case of Breach.] — The plaintiff bought a 
horse by jmblic auction at a repo>itoiw, war- , 
i-aiited to be a gocnl worker, subject to the con- i 
dition that “horses warrantwl good workers,! 
whether sol<l by private treaty or public auction, 
not answering such W'arranty, must be returned 
before five o'clock of the day after the sale ; 
and shall then be tried by a person tt> be ap- 
piiinteil by the auctioneer" and the decisi^ju of 
such person shall be ffnal,*'’ The hoise was 
not retumeil within the stipulated time Held, 
on demurrer in an action on the warranty 
that the phiintllfs only remedy was under the 
condition, and that he could, not maintain the 
action. HhwhrUfe \\Barinrk,^^3 L, J., Ex. 
4il5 ; 5 Ex. B. 177 j 42 L. T. 4U2 j 28 W. B. U4b ; 
44 J. F. Ida— C. A. 
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The jdaiiitiff bought a house of the defendant 
warranted quiet to ride. One of the cundition'- 
of the cHuitract was to the effect that if the 
buyer contended that the horse did not corres- 
' pond with the warranty it must be returned oil 
the sect uid day after the sale, and that the iion- 
I return within the time limited should be a bar 
to any claim on account of any breach of 
u arranty. The horse was removed by the plain- 
tiff, and while being ridden fell, and wa.s so 
injured that it could not safel}’ be returned on 
the secoiul day after the sale, but the plaintiff 
gave notice to the defendant on that day that 
the animal was not according to warranty, and 
was iintit to travel : — Held, that, under these 
circumstanceN, the non-return of the horse 
within the period stipulated by the condition 
was no bar to an action for breach of the 
warranty. Chapman v. Withers, 57 L. J., Q. Ik 
457 : 2<r Q, B. D. 824 ; 87 W. R, 29. 

Though on the sale of a horse there is an ex- 
press ‘warranty by the .seller that the Iioinc iv 
sound, yet if it is accompanied with an under- 
taking on the jturt of the seller to take the hoise 
again, and pay back the purchase-money, if on 
trial he shall be found to have any of the defects 
mentioned in the warranty, the buyer must 
return the ln‘>rse as soon as he discovers any of 
those tlefects, in order to mamtani an action on 
the warranty, unless, he has been induced t(^ 
pioloiig the trial by any subsequent inisrejiresen- 
tatioii of the .seller. Adam v. ICchardu, 2 H, El. 
.578 : 8 ik 11. 5()8. 

Ill such cu'^e the term " trial *’ means a reason- 
able trial. Ib. 

Bight to Beturn.] — The right to return a 
chattel sokl with a warranty which proves in- 
j con-ect is not taken away by the fad that 
the buyer before removing the chattel might 
! have found out that the warinnty was untrue, or 
I by the tact that the chattel whilst it is in the 
buyer's possession is injured without his default 
by ail accident ari.sing from a defect inherent in 
the chattel. Head v. Tatternall, 41 L. J., 
Ex. 4 ; L. Ik 7 Ex. 7 ; 25 L. T. 081 ; 20 W. Ik 
115. 

The plaintiff bought of the defendant a mare 
warranted to have been huiiteil with certain 
p.irks of hounds. Aeconling to the terms of the 
' sale, the mare if objected to tvas to be returned 
within a speeiiieil time. The jilaintiff paid for 
the maie. but before removing her frpm the 
defendant's establishmeur he was informed by 
some person that the warraut}’’ was incorrecL 
'J'he mare, whilst she tvas being taken away by 
the plaiijtiff's groom, became restive and received 
serious injury\ The plaintiff returned her to the 
defendant wnthin the specified time. The war- 
ranty was in fact untrue : — Held, in an action 
to recover the price of the mare, that nothing 
, that had happened took away the plaintiff’s 
I right to return the mare, and that he was en- 
titled to succeed. Ih. 

’ Goods not Equal to Sample.] — B. engaged 

I to supply shoes to C., to be according to sample 
' and to be inspectetl and paid for by C. before 
, shipment, it being known that the shoes were 
intended for the French army ; a large quantity 
! uf shoes were inspected, approved, and delivered, 
and a portion then sent by C. to Lille. It W'as 
I subse(jucntly discovered by C. that some of tho 
shoes contained paper in the soles which the 
French authorhies \v^>rdd not allow, and after 
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various communications 1>. engaged to take back 
the shoes returned because they coutaiued paper, 
but not a larger quantity if only a few were so 
defective. The French authorities rejects I all, 
and on cutting open a large number most were 
fonml to contain paper, which was also found m 
the sample ; the shoes both delivered and unde- 
livered were inferior to sample, and the defect 
could not be discovered b}^ any reasonable in- 
spection. C. gave notice that lie rejected the 
shoes ilelivered and would receive no more, ami 
brought an action : — Held, that C. wah entitled 
to reject tlie shoes delivered, and throw them 
back on Bds hands at Lille aiul in England 
respectively, to refuse to receive more, and to 
recover as damages the whole money paid, the 
expense of sending to and keeping at Lille, and 
the loss of profit on all shoes delivered or 
not. Ilellhutt v. JUcItsnn. 41 L. J., 0. P. 228 ; 
L. P. 7 C. P. 438 ; 27 L. T, 33G ; 20 \\L P, 
1035. 

Held, also, that the. shoes could not hav« been 
thrown back on B.’s hands at Lille but for the 
second engagement. Ib. 

In Englanil, if goods are sold by sample, and 
they are delivered, and accepted by the pur- 
chaser, he cannot return them ; but if he has 
taken the delivery conditionally, he has a right 
to keep the goods for a sufficient time to enable 
him to give them a fair trial, and if they are 
found nut to correspond with the sample, lie is 
then entitled to return them. Cousttm v, Chuj)- 
mati^ L. R. 2 H. L. (Sc.) 250, 

In England, if a house is sold with the warranty 
of soundness, and it turns out to be unsound, the 
purchaser cannot return the horse unless there is 
a stipulation that if the house does not answer to 
the warranty the pnrehascr shall he at liljerty to 
return it. But in Hcotlaud, as I understand the 
law of that coiiiitry, there would he an absolute 
right to return the horse upon the discovery of 
its iinsoundness, without any specific stipulation 
to that effect — Per Lord Chelm>ford. Ih, 

Upon the sale of specific goods, with a warranty 
that they are equal to sample, the vendee cannot, 
it seems, refuse to receive them on the ground 
that they do not correspond with the sample, 
unless there is an express condition to that effect ; 
but must resort to a cross action, or rely on the 
non-correspondence with the samples as a ground 
for reduction of damages. Dau%si)tt v. Colhs^ 
10 C. B. 523 ; 2 L. M. -k P. 14 ; 20 L. J., C. P. 
116. - 

If a party purchases an article at a certain 
price, pursuant to a s})ecimen exhibited, and on 
delivery it is found to be of inferior performance, 
the party cannot, in an action for goods sold, set 
up the inferiority to the specimen : %e should 
have returned it, and so have rescinded the con- 
tract. 6rflmaldl V. 4 Esp. 05. 

A person bought at a price named, ‘*413 bales 
of wool, to arrive ex ‘ Stige,’ or any vessel they 
may he transhipped in, the wool to be guaranteed 
about simiLar to samples in the selling brokere’ 
possession ; and if any dispute arises it shall be 
settled by the selling brokers, whose decision shall 
be final.’' On the arrival of the wool, it turned 
out not about similar to sample, and the brokers 
awarded that the vendee should take it with a 
certain abatement : — Held, that as the contract 
was for the sale of specific goods, the guarantee 
was not a condition, but only a warranty, and 
that the buyer could not reject the wool on 
account of its inferiority. ITei/tvorth y. Hutch in- 
mn, 36 L. J., Q. B. 270 ^L. R.‘2 Q. B. 47. 
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Goods Returned to and TTsed by Sell^^r.j — 
In an action for a breach of a w.irranty of a 
horse, the buyer failed to prove a warraiity at 
the time of sale: and it appeared that he* had 
returned the hoise to the seller, u lio stated that he 
would keep it without prejudice, but aftei wards 
iiserl and offereil to .^ell it toathiid per.'iou * — 
Held, that by so doinir he rescinded the original 
contract of sale ; and the jury having found a 
verdict for the buyer for the sum paid for the 
hor.-^e. the court rcfuhcd to disturb it. Lontf v. 
Pri\>,ton, 2 M. k P. 2(;2 ; 7 L. J. (o.s.) 0. P. 14. 

Not Bound to Return Rejected Goods.] — 4Vhen 
guod.s sold by sample are, when <leli\ered, found 
to be not equal to sample, the purchaser has a 
right to reject them, and it is sufficient if he 
gives the seller notice that he rejects them, and 
that the goods are at the seller’s risk, and he is 
4 iot bound to return them to the seller or to offer 
to do so, or to place them in iieiitial custody. 
(rrimoWnj y. HW/a, 44 L. J., 0. P. 203 : L. IL 10 

U. P. 361 ; 32 L. T. 4i)0 ; 23 W. K. .524. 

Where Goods kept.] — Senible. that the pur- 
chaser of a specific chattel, under warranty, 
having once accepteii it, can in no instance 
ret uni the chattel, or resist an action for the 
ju’ice, on the gi'onnd of breach of warranty, 
unless iu case of fraud, or express agreement, 
authorising the return or consent of the verulor. 
But where the contract is executory only, when 
the chattel is received, as where gootls aie ordered 
of a maiuifactiirer, and he contracts to supply 
them of a certain ijuality, or lit for a certain 
purpose, the vendee may rescind the contract, if 
the goods do not answer the warranty, provided 
he has not kept them longer than was nece-'sary 
for the purpose of trial, or exercised the dominion 
of owner over them, as by Belling them. Street 

V. 2 B. & Ad. 45(}. 

Trial.] — If a party buys a specific cargo 

of goods, expected by a particular ship, and 
which are warranted to be of a particular quality, 
he has a right, on the arrival of the ship, to 
lUbpect such cargo before it is delivered to him, 
in order to ascertain whether the warranty has 
been complied with ; and, if it has not, he may 
reject the cargo altogether. But if the cargo is 
once delivered to him, he has no right to return 
it, on the ground that it does not correspond 
witii the warranty. Toulmlth v. Hcdlei/, 2 Car. k 
K. 157. 

A., as agent of B., sold a mare to C,, and 
having no express authority from B. to warrant 
her, refused to do so, but, at the time of the sale, 
told C. that ‘‘if the mare was not all right, .she 
was not his.” G. thereupon paid the price, which 
was received by B. T^ie mare proved unsound. 
C. returned her to A., and sued B. in the county 
court for a return of the money. The judge left 
the following questions to the jury : first, was 
the mare sound or unsound at the time of the 
sale ? secondly, was there a warranty given by 

A. to C. ? thirdly, was the warranty given by the 
authority of B, ? and fourthly, when the mare 
wa#sent back to A., was she received by him for 

B, or for C. ? The jury answered the fii-st and 
third questions in the negative, and the second 
in the affirmative, and to the last, that the mare 
was not received back by A. on B.’s account. 
The judge thereupon entered a verdict for B. 
The court directed a new trial, on the ground 
that the proper question to leave to the jury was, 
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whether ir wat, part of the contract that the i 
mare sholiitl be returned if blie proved unsound, j 
V. 1*h C. B. lob, ! 

G-oods used.] — A vendee of goods who has u>ed | 
I a- ^*»ld a portion of them after he has discovered j 
that they do not answer tlie contract, eannoi re - 1 
pndiate the contract and lecover back the price. > 
Iltinioi' (rrovt\'i, la C, B. 6»»7 : 3 C. L, II. 4Ub : I 
‘dl L. d., C. P. a8 ; 3 W. R. IGS. | 

The plaiiiTiff bought ^aiiron of an inferior ' 
(piality, and having kept it six months, and sold ' 
part, iie then oiijecteil that the article was nut , 
• — Held. :n an action for a breach of t 
wananty, tliat. from the leintth of time and in- ! 
feriov price given, it was such an article as the i 
plalnntf intended to purcbahe. P/wsvc v. I 
Jlonper. 1 Moore, 10b; 10 R. R. 330. 1 

A party boiiglit a shij) under a reju’esentation 
that she wa-^ cojipcr-fnsteiied. He ascertainecf 
in the course of a few days that she was not. 
but did not make any complaint to the seller till 
"^eveial inontlis nfterwaid^. when die had Vjeen 
on a voyage and returned — Held, that this delay 
would not p^o^eur hi«^ reeoveiing in an action 
for the nii''re]n'e'-entatii.n. jiroiMcil the action 
was m other rosjieets manitamaVjle. Ftuemtui 
V, Bahn% 1> X. wV 1 lb ; Car. wk P. 475 ; r> B. 

Ad* 737 ; 3 L. K. B. 17. 

Where A. ugieeti to >eU to B, a fpiantity of 
prime bacon which B. wabghed and e-xamiood, 
and paid for by a bill at tw'o months, but before 
the bill became due gave notice to A. that the 
bacon did nut answer the contract ; — Held, that 
B. could not give in evidence a custom that the 
’nuver was bourul tt) reject the contract, if at all, 
at the time of examining the good>. Ytafa v. 
Pirn, 2 5Iar^h. 141 ; b Taunt. 440 ; Holt, X. P, 
10 ; lb R. B. br>3. 

A Simp-boiler using barilla warranted of a 
}mrticular quality, m eight succes^-ive Ix^ilines, 
without cumplaint. must pay the full price. 

V. AppW>tf, 1 Stark. 477. 

W heie utensils tu be used in trade have been 
contracted fiu* ami delivered at a stipulated 
price, it is a tpiestion fur the jury wdiether the 
vendee, who complains that tliey are untit for 
the ]mrpo-e fur w’iueh thay woie inteiideil, had 
meil them further than was nece-sary, in order 
to give them a fair Inal. And if not, the things 
being' bulky, and after a re,as(inablo trial, found 
unfit fur such purjiOse, the vendor, upon notice, 
is buund to take them away : but if tlie vetblee 
retaiiiB them, without giving such notice, he is 
liable to pay for tlie value of the luaterials. 
OMl V. 1 Stark. H)7 : 18 R. R, 752. 

If one orders a certain machine, c.g. a thresh- 
ing-machine,^ which wdieii sent to him turns 
out to be unfit for use, he should either return it 
immetliaiely, or else giVe immediate notice to 
the vendor to fetch it awmy ; for if he keeps it 
Ji long time without doing either, he wiU be taken 
to have waWed aU objections tu its goodness. 
Caj<ft V, Giles, 3 Car, P. 407. 

As soon aa goods are discovered not to answ'er 
the order .given, they should be sent back, or 
notice given to the vendor to take them Ijack. 
or an action cannot be maintaiucil on the grouml ' 
cjf unfitness of the article. Fisher v. Samiula. s 
1 Camp. Hb>, I 

A person who has purchased a horse warranted ‘ 
£<mnd, selling it again, and then repurchasing it, ; 
<i‘aiinot, on discovering that the horse was uu- j 
Kiimd when first sedd, require the original vendor | 
to take it back again ; nor citn he, by reason of . 
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the imsounclness, resist an action by such vendor 
for the price. But he may give the breach of 
warranty iu evidence in reduction of damages. 
Street V, Bltujs 2 B. (k Ad. 45b. 

In an action for the recovery of the price of a 
horse, it is no defence that the warranty was not 
true, if the buyer did not return him after being 
apprised of the defect, but rendered the horse 
le^s valuable by the application of medicines. 
The vendee’s remedy is an action against the 
seller for a defect in the wrarranty. Curtis v. 
Hanna tj, 3 Esp. 82, 

Becovery of Price by Seller on Breach.] — It 

will be a good defence to an action for the price 
of gorxls sold under a warranty that such goods 
w’cre not of the same description as those 
warranted. Poult on v. Lattnuore^ 4 M. & Pty, 
208 ; 9 B. & C, 259 ; 7 L. J. (O.s.] K. B. 225. 

Ill an action on a bill given for the price of 
goods sold under a warranty, the breach of the 
wairriiuty is an answer to the plaintiff's demand 
if the defendant has tendered back the goods, al- 
, though the piaintifi <b<l not accept them. Lewis 
I V. Corjjrare, 2 Taunt. 2. 

; In an action for the value of goods ordered by 
' the defendant from the plaintiff, but returned, 

' it is incumbent nii the plaintiff to prove that 
I they were made agreeably to the order. Ilaydoi 
I V. J/df/irard, 1 Camp. 180, 

I Sale by Order of Court.] — In an action for the 
Iireach of W'arranty of a horse, an order may be 
made for the sale of a horse, as ‘‘ .goods w'hich 
for some just and sufficient reason, it may be 
desirable to have sold tit once.” Bartholomew 
I V. FrevmanCS C. P. D. 316 ; 38 L. T. 814 ; 26 W. 
R. 743. 

Where Deceit,] — ^\Vliere the facts, as between 
1 buyer and seller, amount to a w'arranty,the buyer 
1 may mamtam assumpsit on the contract, although 
j the facts amount to deceit on the part of the 
i seller ; and might support an action of deceit. 

I HW w Smith. .5 M. Rv.l24 ; 4 C.& P. 45 ; 1 
j M, wk M. 539 ; 8 L. J. (O.s.) K. B. 50. 

t d. Pleading’S in Actions, 

I i. Parties, 

I Different Owners.] — If tw’O persons severally 
I employ a dealer to sell their horses, and he sells 
; both to one purchaser at an entire price, and 
' w’arrants them sound, the purchaser cannot 
I divide the contract, and bring an action on the 
i w'arranty^against one of the seUers in respect of 

I the unsomidness of his horse. Symonds v. Carr^ 

I I Camp. 361. 

ii. Claims, 

Scienter.] — ^In an action for the breach of an 
express warranty of goods, the scienter need not 
be charged or proved. Williamson v. Allison^ 2 
East, 446. 

In an action for a breach of an express war- 
innty that a horse was quiet, if the declaration 
alleges that the defendant w'ell knew him to be 
unquiet, this is an unnecessary averment, and 
need not be proved. Gresham v. Postan^ 2 Car. 
& P. 540. 

But in an action for the deceit when there is 
no wari-anty, it is nece'^sary both to allege and 
prove a scienter. Bowdlng v. 2£o7Fime7\ 2 East 
450, n. ^ F* 
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A declaration on a warranty alleging that >ee(l 
was good, which the defendant could warrant, 
is siAcient after verdict. Hutton v. Carder, 7 
Taunt. 4U5 ; 1 Moore, 109. 

The plaintiff bought of the defendant the 
household furniture, fixtures, utensils in trade, 
&c., of a public-house, as per inventory taken by 
'VY, \Y., for 262 Z., upon a representation by the 
defendant that the receipts of the htaise'were 
80Z. per month, which representation turned out 
to be fahe. The declaration alleged the agree- 
ment to be for the purchase of the goodwill, 
furniture, fixtures, &c. : — Held, that it "substan- 
tially stated the true nature of the agreement. 
Cuter V. Wood, 19 C. B. (n.s.) 286. 

Promise Stated in Part only.] — YTiere the 
whole consideration of a promise is truly stated, 
and also all such part of the promi.se itself, the 
breach of which is complained of, it is not neces- 
sary to state in the declamtiou other parts of the 
promise, not qualifying or varying in any respect : 
the parts so complained of as broken ; as where 
the plaintifi declared that, in consideration of his 
re-delivery to the defendant of an unsound hoi^e, 
W'hich he had before then sold to the plaintiff, 
the defendant promised to deliver to him another 
horse in lieu, which should be worth 80Z., and be 
a young house, and then alleged a breach in both 
those respects : — Held, sufficient, though the 
proof was not only of a promise that the second 
hoi’se should be worth SbZ. (which it was not), 
and be a young horse, but also of a warranty that 
it was sound, and hail never been in harne>s. 
Miles V. Sheward, 8 East. 7. 

Statement of Consideration for Promise.] — ^A 
dechiratiou stated that heretofore, to wit, on the 
29th of September, 1810, in consiiieration that 
the plaintiff at the requcf^t of the defendant had 
bought of the defendant a horse for 30Z., he pro- 
mised the plaintiff that the horse wa^ sound and 
free from vice ; — Held, in arrest of judgment, that 
the promise appeared to have been made in 
respect ot a precedent executed consideration ; 
that it must be taken to have been an express 
X>romise, but that no ex[>ress promise on such a 
consideration, though executed at request, could 
extend beyond the promise which the law would 
imply while the consideration was executory ; 
that at the time of sale the only implied promise 
was to deliver the horse on request, and that 
after J:lie sale, therefore, there was no considera- 
tion for the subsequent express promise of war- 
ranty. Itosroida V. Thomas, 2 tl. & D. 508 ; 3 
Q. B. 231 ; 11 L. J., Q. B. 211 ; 6 Jur. 929, 

A declaration alleged, that, in coiisideration | 
that the plaintiff wouhl buy of the defendant a 
hoi'se, at a “certain price or sum, to wit, the sum 
of 56Z. 16.S'.,’* he promised that the hoi’se was 
sound. Breach, that he was unsound. At the | 
trial, it was proved that the plaintiff, who was a 
tailor, agreed to give for the horse 55/. and a new 
pair of breeches, value IZ. 16if. : — Held, no 
variance. v. ]riZA*/«, 11 M. & W. 622 ; 1 

D. & L, 281 ; 12 L, d., Ex. 381 ; 7 Jur. 701. 

Proof that the defendant agreed to sell his 
horse, warranted sound, to the plaintiff for 
31Z. 10.s‘., and at the same time agreed that if the 
jilaintiff would take the horse at that value, he, 
the defendant, would buy another horse of the 
plaintiff’s brother for IIZ. l.v., and that the differ- 
ence only should be paid to the defendant, will 
support a count charging only, that, in considera- 1 
tion that the plaintiff^^ouid Jbuy of the defen- 
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, tlant a lior-e far Sit. 10.v.. the .lefomlanf i.ro- 
I mised that it was '^ouiid and that iii'fact the 
1 plaintiff did buy the hor^e for that price, and did 
{pay to the defendant the 31Z. lo.s. /Zh/nZ.v 
I Burton, 9 East, 319. 

' In an action for breach of a waiTunry of th<‘ 

; soundness of the defendant's mare, the* plaintiff 
I in his declaration alleged, that, in coiisideraTioii 
t that he would deliver a fiorse of his to the 
defendant, and also pay him a certain sum in 
i exchange for a mare of the defendant, the latter 
! undertook that she was sound. In order to prove 
' the warranty of the defendant's mare, the plain- 
I tiff produced a receipt written hy the defendant, 

[ and given on the payment of the monev, in 
t which it was .stated that both the hoi^e" aiul 
mare were warranted sound Held, that the 
I declaration could not be supported, as it did not 
I set out the whole of the coirsideration, the 
plaintiff not having alleged that he had warranted 
his horse to be sound. Cro,ss v. Bartlett. 3 M ..k 
P. 537 ; 8 L. J. (o.S.) C. P. 22. 

I 'Yariance hy Conditional Promise, 1 — In an 

action on a warranty of a horse, the considera- 
tio’'. stated for the wWanty wns, that the plain - 
I tiff would purchase the iiorse for 63/. : but the 
consideration, as proved, wa.*^, that the plaintiff 
would give that sum, and, if the liorse w’as lucky, 
■would give the defendant 5Z. more, or tlie buvinn' 
of another horse : — Held, no variance, the con- 
ditional promise oniitteil in the declaration being 
too vague to be legally enforced, and not amount- 
ing ill point of law to a proim&e. Guthinn v. 
Lijnn, 2 B. lie Ad. 232. 

A plaintiff purchased a horse for 55Z., the de- 
fendant warranting him .sound, and agreeing to 
give 1/. back if the horse did not bring the plain- 
tiff IZ. or 5Z. The averment in the declaration 
was, that, in consideration that the plaintiff' 
would buy of the defendant a horse for a certain 
price, to wit, 55/., the defendant undertook the 
horse vras sound : — Held, a variance. Bhfth v. 
Bumpton, 3 Bing. 172 ; 11 Moore, 387 ; 1*L. J. 
(O.S.) C. P. 157. 

See further, ante, col. 897. 

Liability for Diseased Animals.] — A declara- 
tion alleged that the defendant was posse.ssed of 
a horse, and knowing it to be afflicted with 
glanders, caused it to be sold by auction at a 
horse repository, and the plaintiff* believing it to 
be<n a healthy state, became the purchaser, and 
paid a large sum for .it, and by reason of its 
diseased state the horse was utterly wurthle.s.s to 
the plaintiff, and he paid a veterinary surgeon for 
examining it ; and in consequence of the horse 
being put into the plaintiff s stable, wherein 
another horse of his was, tliat horse became 
I infected and died of ^he disease, and the plain- 
tiff was obliged to ptay money in endeavouring to 
cure it : — Held, that the deciaration disclosed no 
caiLse of action. Mill v. Bulls, 2 H. 27. 299 ; 
27 L. J., Ex. 45 ; 3 Jur. (N.s.) 592 ; 5 W. R. 710. 

The mere fact of selling a glandered horse 
is not an illegal act, either at common law or 
un^er 16 17 Viet. c. 62. Ih, 

A horse repository is not necessarily a public 
and open place *’ within s. 1 of the statute. II, 

To bring a horse infected with glanders into a 
public place to the danger of infecting the 
people is a misdemeanour at common lawa Bea, 
v. Henson, Dears. C. C. 21. 

An indictment that the defendant knew that a 
mare wffiich he brought into a fair w'as glandered : 
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— HeUt, gGtrtl. without an averment that he knew j 
that the ‘.ian-Jers was a disease eommniiicabie 
to miinkiml. Ib. | 

lii. iM'nwtbi. ; 

No Promise — Evidence.] — A (leclaration slated, i 
that the ilet'eudain iinileiro.>k and inomised that , 
the horse was s(innd uiul t^niet in harness. He; 
pkaiied that k* <hd not pmmise as allei^ed. The j 
evidence was, iliat he had said that the horse ^ 
wusquiet and soiukI in all le-'jiects: — Held, lirst, 
that the proof satisfied the alleviation ; and,: 
secondly, tliat he eniild not under the plea give ; 
anv evidence tending to show that the horse was i 
Hot uusouiul. Smith V. Pai'sons. 8 Oar. i5c P. Ihlh 

Infancy.] — lufaney is a good defence to an 
aotiiUi on the warranty of a horse. Uowlett v.^i 
JIii.>tvelh 4 Onitip. 118 . I 

Where a plaintiff deelai-ed that, having agreed ' 
J:o exchange iiraies with the defendant, the! 
defendant hy hdseiy wan anting his mare to be ' 
sound woH knowing her to he iinsoimti^ falsely ; 
and fraudulently decei\ed the pkiiiitiff : — Held, 
that mfancy was a g*>ud plea iu bar. v. 

irmuhauk, 2 Maisli, 48o ; 17 IL 11. 7)21). 


e. Evidence. 

Parol,] — The defcrnlant gave a verbal 
warranty of a hoi>e, which the plaintiff there- 
upon bought and paid for, and the deteiulaiit 
then gave him the bdlowiiig meinomiiduin : — 
Bought of U. r. a horse for the stun of 7/. fir/. , 
ft. — Hehl, that jiarol evidence might, not - 1 

withstaiidiiiLn be given of the warranty. Alloi \ 
V. Pwk, 4 U. ic W.^ 340 ; 1 11 ^ H. 207 : 7 L. J., 
Ex, 2o<h 

In an action for a breach of wari-anty on tlie 
sale of giMKk upon a written contract, piuoi 
evidence is nut adnn-sible to show that the 
seller’s agent, at the time of the sale, repieseiited 
the goittis to be of a particular quality, ffirtior 
V, /j'/vow, ]."> C. II. 0fi7 ; 8 (J. L. B. 3oU : 24 
L. J., C. l\ .■*:! : U W, B. HkS. 

In an action for f.dse representations on the 
sale of a ship, whereby she wua classed lowex’ iii 
Lloyd s boolcs than ^hc would have been h.ad she 
been built of tlie material de.scrilicd : — Held, 
that, although the sale took place maler a 
written contract, setting forth the Imild and 
dimensions of the vessel (but omitting all menuou 
of the materials), tlie plaintitf was at libert}" to 
give in evidence verbal statements and declara - 1 
tions made by the ilefeiidant toucliinu the .ship, 
lieiiding the negiitiutions for the purcha«;c, and j 
before the written contract was entered into, 
amounting to a w’arranty.,that her frame wms of 
a particular desciaption of timber. IVrhjht v. 
VnmkeK* 2 Scott (JS'.a.) (185. 

A liorse was sold under a written warranty, 
containal in a receipt for the [lurchase money, 
which was given to the buyers servant ; the 
stm of the seller iwho was proved to have been 
present when the bargain was made, and to 
have ucteil at other times in his fatlier’s Inisi- 
iiess, but never to have sold a burse by him- 
}jeif). got the receipt back from the servant by 
a fraudulent representation Held, in an action 
mi the warranty against the father, that, i 
under such circumstances, parol evidence of 
the ccuitents conld not be given, but that the 
son must be called as a witness ; the son, being 
calletl, proved tluit he w’ent for the receipt by! 


desire of a [lersoii named Tawney, the owner of 
the horse, tor whom Ins father sold on commis- 
and did not mention the subject to Ins 
father till he had obtained it ; his father then 
had possession of the receipt for a very short 
time, after -which it was sent to Tawney ; — Held, 
that this fact <lid not vary the case, so as to let 
111 tile parol testimony. PM v. O^^horiie, 2 Car. 
ck P. 74 ; B. ^ M. 2Hil 

Where representations, which may amount to 
a warranty, arc ci'^ntained m letters* -which con- 
stitute a contract of sale, evidence is admissible 
of the surrounding circumstances fur the purpose 
of showing that no warranty was contemplated 
by the parties. Sturleif v. Bailiff 1 H. & C. 405 ; 
ai L. J,, Ex. 483 ; 10 W. B. 72(i. 

On a sale of goods, a sale-note having been 
given, with a certain description relied on as a 
warranty, evidence is not admissible to show 
that they were to be bought as they were. 
Schii'dir V. Thnnte., 3 F. tk F. 243. 

Sufficiency.] — In an action by a farmer against 
a chemi'^t for vemiiug a .sheep-wash, which killed 
his sheep, the evidence being that it was used 
ai'eordiiig to the chemist's directions, and that 
the sheep died from the absorption of arsenic 
cuntained in it, although it was also showm that 
the .same mixture had been sold by the chemist 
for many years, and used with impunity, the 
jury was directed that they might find for the 
plaintiff' upon this evidence. Black v. BlUot^ 
I F. ^ F. 5115. 

Letters.] — Iu an action on a warranty of a 
horse, letteis jiassmg between the plaintiff and 
the ilefendaut, in which the plaintiff writes : — 
“ You will remember that you represented the 
lior.se to me as a five year old,” ikc., to which 
the defentlant answers : — The horse is as I 
represented it,” are sufficient evidence from 
which the jury may infer that a warranty was 
gi\en at the time of : and it is not necessary 
to give other proof of what actually passed when 
the contract was made. Salnnui v. ITt/rf/, 2 Car. 
& P. 211. 

Invoice,] — The description in the invoice of 
gooils IS Mifficieiit proof of a warranty that they 
should be of that particular description. BcUhje 
V. Wain, 1 Stalk, 504 ; 18 B. K. 815. 

Eeceipt — Stamp.] — A receipt for tlie price of a 
horse containing a warranty of soundness may 
}je read m evidence to prove the warranty, wth- 
out an agreement .stamp. Shrbie y, BlnioneAii 
Camp. 40r; 11 B. B. 754. 

Custom.] — A contract was made for the sale 
of a quantity of “ 8cott &: Co.’s mess-pork,” and 
It appeared by the evidence of mercantile 
men that Scott &; Co. were accustomed to pre- 
pare and manufacture pork of a superior quality, 
which insured it a premium iu the market : — 
Held, that the evidence of the mercantile men 
was properly received. Poitell v. HoHon, 2 
Hoilges, 12 ; 2 Bing. 0(18 ; 3 Scott. 110 : 
5 L. J,, C. P. 204. 

Where timber w,as sold, warranted ‘‘sound,” 
and an issue was taken as to whether it was 
sonini or not, eviilence was allowed to be given, 
with a view of showing that in the timber 
trade the word ‘‘ souml ” had a technical and 
conventional meaning. WoodJio'u^e v. Swift, 1 
Car. l\ 310. ^ ^ 
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Rules — Of Auction Mart.] — The court will 
take into consideration the rules of an auction 
mart in an action for breach of warranty ; but 
where the sale was by private contract those 
rules cannot prevail. 'Tnmnumtt v. (Tdwmeil^ 
15 L, T. 191. See Smart v. TItjdc, S M. k. W. 
723 ; 1 I), (x.s.) 60 ; 10 L. J., Ex. 479. 

What cou''titutes a public sale at a horse re- 
pository determined. Ih. 

Of Horse Repository — Notice of,] — 

(’ertain rules were pO'^ted u]) at a repositoiy for 
liorscft, regulating sales by private contract 
there ; — Hehl, that parties contracting at the 
lepodtory having notice of the riile'>, impliedly 
adopted the terms of the rules. Bifwatrr v, 
liioliardmin. 8 X. «!s: M. 748 ; 1 A. E. oU8 ; 3 
L. J., K. B. lt;4. 

A i)laintilf bought a hoi’toe, warraiiteil sound, 
by private contract, at a repository. At the time 
ijf sale there was a board ti.xed to the wall of 
the re[)ository, having certain rules paiutctj u}ion 
it, one of which was, that a warranty of soundness 
there given should remain in force till noon ot 
the day following, when the sale should become 
complete, and the sellers responsibility termi- 
nate, unless a notice and a surgeon’s certificate 
cf unsoundness were given in the meniitiine. The 
rules were not particularly referred to at the 
time of tins sale and warranty. Tiie horse proved 
unsound, but no complaint was mmle till after 
twelve on the following day. The unsonndiiess 
was of a nature likely not to be immediately dis- 1 
covei'ed : some evi<lence was given to show that ‘ 
the defendant knew of it ; and the horse was' 
shown at the sale uiitlcr circumstances favour-; 
able for concealing it. After a verdict for the } 
plaintiff : — Held, that theie w'as sutlicicut proof ; 
of the plaintiff having had notice of the rules at the ' 
time of the sale to render them binding on him. Ih, 

Held, also, that the rule in question was such ; 
as a seller might reasonably impose, and that the 1 
facts did not sliow such fraud or artiffee in him ' 
its \vould render the condition inoperative. Ih, I 

Proof of TTnsoimdiLees of which. Seller had I 
310 Notice — New Trial.] — In an action on a I 
warranty of a horse, it is no ground for a new | 
trial that the defendant was taken by surprise i 
by the proof of a particular kind of unsoundness, 
of which he had no iirevious notice. Attrrhunj 
V. Fatrmanory 1 L. J. (o.S.)C. P. 63. 

f. Damages. 

Diseased Cattle.] — The defendant sohl a cow 
to the plaintiff, a farmer, with a w’arrauty that i 
she W’as free frt >m foot-and-mouth disease. The' 
plaintiff placed the cow (which had ftie disease) 
with other cows, and some of these became in- 
fected with the disea^^e, and died, ns also did the 
cow in question Held, that the defendant -was 
liable in damages for the entire loss, if when he 
sold the cow he knew that the plaintiff wus a 
farmer ami that he \voiild or probably might 
place the infected cow w'ith others. Smtth v. 
Hrecii, 45 L. J., C. P. 28 ; 1 C. P. D. 92 ; 33 
L. T. 572 ; 24 W. Pt. 142. 

The defendant, w'ho was a cattle dealer and a 
butcher, knowing that a cow which he had 
recently bought w'as a foreign cow, and that she 
was suffering from an infectious disease, but not 
knowing that the disease was the cattle phigue, 
from which she died shortly afterwards, sold her 
to the plaintiff, a farmer, warranting her to be 
found, and falsely re>^senting that she was an 
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; English cow which had come from his fatlier's 
' farm, and that she was fice from di'^ea^'C.^ The 
{ plaintiff having placc<l her in a cowhouse with 
I rive uf his other cow-^. they became infected by 
' the cattle plague, from winch the cow, which he 
( had bought, was in fact suffering, and ihed : — 

I Held, in an action, containing counts on the 
j warranty and for the fabe representation, first, 

I that uinler the litter count, as well the value of 
1 the five cows, as that of tlie cow which the 
! plaintiff had bought, was iccoverablc, ins loss 
111 respect of both those eojuuds of damage 
being the ihrcct and natural result uf the de- 
fendant’s representation. Jlu/lrtt v. J/nvfoq 1 
1 H. .k U. 779 ; 35 L. J., U. P. 299 ; L. R. 1 0. P. 

I 559 : 12 Jnr. 547 : 14 L. T. 558 ; 14 IV. R, 

, 898. But see Ward v. Ifahh.'^^ ante, eol. 493. 

; Sale of Picture. — Sub-sale,] — A. sold a picture 
B., warranting it a Claude ; B. sold it to J,, 
and warranted it a Claude to him. The pieture 
I was not a Claude, aiul .J. brought an action 
I against B. on the warranty. B. defended the 
j action, ami J. recovered damages and eost4‘ 
agaiii'^t linn. B. then brought an action against 
A. upon the first warranty : — Held, that B. was 
in 'that action entitled to recov^er against A. the 
amount of the damages ami costs tliat B. had 
paid to J., and abo the costs inciuTCtl by B. in 
defending the first actum ; but that, if the jury 
should be of opinion that the sale from B, to J. 
was ij<it a real sale of the picture in the ordinary 
course of business, but merely a colourable sale, 
on the usurious discount of a bill, they ought to 
disallow these sums. Brnnell v. Wiuidhnrn^ 7 
Car. & P. 117. 

Sale of Seed.] — On a sale of seed piitatoes, the 
potatoes were of an inferior quality to that war- 
ranted : — Held, that the purchaser was entitled 
to tile difference in value between tlie crop 
actually proiluced and the crop that would have 
been pro<luceil if the warranty had been complied 
with, if it were a reasonable thing for the pur- 
chaser to ]>lant the seed without examination. 
Waf/Ataff'y, Shortlmr^i jDainj Co,, 1 Cab. k E, 324. 

Evidence of Claims by Sub-purchasers — ^Ad- 
missibility.] — In ail action brought by a pur- 
chaser on a breach of warranty on a sale of 
goods, evidence given by sub -purchasers who had 
bought portions of the goods with a similar 
warranty, that they had made claims against the 
pwcha^ier for breach of warranty is admissible 
as the natural and probable result of the breach 
of the original contract, and notwithstanding 
that none of the claims have been satisfied. 
llundall V. Raprr, El. Bl. El. 84 : 27 L. J., 
Q. B. 26G ; 4 Jur. (H.S.) 602 ; 0 W. R. 445. 

Keep of Horse.] — Ig;i an action for the breach 
of a Avarrantj’^ of somidness of a horse, the de- 
fendant having refused to take back the horse, 
the plaintiff is entitled to recover for the keep 
for such time only as would be required to re- 
.sell the horse to the be^t advantage. MKensie 
v. IlancovJi, H. Ac H. 480. 

If a person has bought a horse with a war- 
riftity, which has been broken, and he tenders the 
horse back to the seller, who refuses to receive it, 
the buyer is entitled to keep the horse for a 
reasonable time till he enn fau'ly sell it, and may 
recover against the selltr for keeping the horse 
during that time. Ellis v. Chiniwoli^ 7 Gar. Ac P. 
1090. And see Clare y, Maijuard^ and Chestei'in^Ji 
i v, Lamh^ infia, col. 528. 
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How Calculated.] — The damages for l)reaL‘h yet the question of such liability will depend 
of wal’ranty may be the whole value the plain- upon the opinion of the jiuy, on the whole case^ 
tiff would have received had the defendant as to the breach of the original warranty. Uenletj 
performed his contract. Jii'uhjr v. 11 tf///, 1 v. Woodcock, 1 F. ^ F. 582. 
t^tark. 504: : 18 11. Fv. 81.“. ' A declaration on the breach of a warranty u£ 

In an action hu- brencti of a contract, by a Imrse. alleged, by way of special damage, that 
delivorintr goi.Kh of a rpiulity inferior to those the plaintiff had resold the horse at an advaiicei I 
contractetl for, the ])rnpei measure of damages price; that the horse harl been returned to hinn 
is the difference between the \alue of goods of ami that he had lost all the profit which he would 
the quality contracted for. at tlie time of the i have derived from the resale : — Held, that the 
delivery, and the value of the goods then actually plaintiff could not recover the difference between 
delivereh or their value as a^certaiiieii by a the two prices, it not being averred that the 

resale within a reasonable time ; and the fact of increased value of the horse wms owing to any 

the goods having lieen previousiy paul for, cannot outlay by him since it had been in his possession, 
be taken into con-^ulerariun in edimating the v. 1 N. & P. 701 : 6A. &E.,ol9; 

daimmes. Lodcr v. KcJiitlc,^^ C. (N.s.) 128 ; 27 , 1 W. W. fc H. 274 ; 7 Car. & P. 741 ; 6 L. J.. 

L. J., C. J\ 27 ; 4 Jur. (.v.s.) 98 ; W, 11, SS4. j K. B. 188. 

A., at Liverpool, entered into a contract with j Held, at nisi prius, that A. could not recover 
B. for the puicha-^e of a quantity of Manilla j the expenses of obtaining a certificate of un- 
lienip. to arrive fioin iMiiuapore by certain ships,,>.suundne‘=s from the Veterinary College, or of 
The ships arrived, and the hemp was delivered ' counsers opinion, but that he wms entitled to be 
to A. and paid for : on examination of the bales | paid the expenses of bringing the horse tO' 
j^t was found that they had been wetted through ! Lomlon (wdiere he had brought it before tlie 
with salt water, and afterwarrls unpacked and | resale), and of its keep. Ih. 
dri&i. and then jcpaekcd and shipped at Singa- Where a horse warrantefl sound, turns out to 
pore. The hemp wa*, not damage* I to such an be unsound, and is, after notice to the seliciv 
exient a^ to make it io^e its character of hent^i ; resold by the purchaser, the latter may recover 
but It was not morehaiitable. B, did not know not only the difference of price between the first 
of the state in which the hemp had been shipped and secoiid sales, but also for the keep of the 
at Sinea[Jore. A. '-old tlie hemp by auction as horse for a reasonable time. Cltcsterinuti v, 
“Manilla hemp with all fault-," and it realised Lainh, 4 N. &; M. 19.5 : 2 A. & E. 129. 

77) per cent, of the pi ice which simiLar hemp But the question, whether the horse has been 
would have fetched if undainagetl : — Held, that kept an unreasonable time before the resale, is a 
there was an implied wari-anty, on the part of ) (picstion fur the juiy ; and if the seller rests his 
B.* to supply^ Manilla hemp of the j)articular clefence on the soundness of the hoi'se, and doe^ 
quality of which the bales consisted m a mer- not request the judge to put the question of time 
chantable coiuiitioti ; ami tlm A. was entitled, to the jurjq the court will not, upon a motion 
as damages, to the difference between what the for a new trial, look into the evidence upon this 
hemp wim worth when it arrived and what the point. Ih, 

same hemp would have realised had it been A. sold and warranted a horse to B., which B.,. 
&hippe<l in a state m which it ought to have a few flays afterwards, sold to C. The horse 
l^eii shippeti. Joijcs v. Just, 87 L. J.. Q. B. 89 ; proved unsound, and C. recovered the price from 
L. B. 8 Ch B. 19 1 : IS L. T. 2(iS ; 16 ,W. lb B.. in an action of which A. had notice : — Held, 

that B. was entitled to recover from A., not only 

Hpon the bnxach rif the w.irranty of a luuve, the price of the hor-e, but the costs of the action 
if the horse k returned, the iiieaMire of tlamages j by C. Lewh v. Peat, 2 Marsh. 431. S. C., noim 
B the price paid b.r him: if the hor-e is not \ Zrwh v. Peake, 7 Taunt. 1.58 : 17 K. li. 47.“C 
returned, thcinca-^ureof ilamauesisthe difference j See also Green v. Orcc/ihank, 2 Marsh. 485 : 17 
between his real value and the price given : if ' R. R. ,529. 


the horse is not tendered to the seller, the 
pmxjhaser can recover no damages for the 


A plaintiff purchased a horse of the defendant, 
with a warmnty of soumlne-s, and sold it with a 


expense of his kcej). CasiceV v. Coart\ 1 ^ like warranty to S. : some months afterwards S,. 

10 It. R. 606 ; 11 R.Jv. j returned the horse, finding it to have been 
! unsound at the time of the sale ; the plaThtiff 
j declining to take it back. 8. brought an action on 
— - On Sub-Bale.]— -If one merchant sells j the warranty ; the plaintiff gave the defendant 
gows to aiiother, who he knows buys them in notice that the hor.se was returned to him as 
order to sell again, the first is liable for all the I imsound, afid an action brought ; the defentlant 
ordumi'y natural consequence^ of selling an ^ ilisrcgarding this notice, the plaintiff defended 
inferior article, if. upon the second merchant . the action brought against him by S., and failed, 
dispasmg of the article to his customers, it turns | In an action against the defendant on his 
out to be of bad quality Therefore, where A. , warranty, the jury Rnding that the plaintiff 
fieiis maiiuiY* to B., who sells it a^^in to various might, by a reasonable examination of the horse, 
customers, by one of whom it is discovered to be have (iiscoveral that it was unsound at the time 
but not complained of by the other.-^ up to he sold it to 8. Held, that the plaintiff was 
tne tnne^ ot the trial, the proper measm*e <L)f not entitled to recover as special damage the 
I B. ^iguinst A. for the costs incurred by him in the defence of the 


670 : I L. T. 88. ' ’ 

Although a vendor of a commodity has pur- Breach of Warranty of Authority.] — The 

lie iJ^ay plaintiff being in the occupation of a house and 
rtcover in resfiect of liabilities to his vendees, shop, as assignee of a te^ which would expire 
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on the 25th of March. 1867, at a rent of Co/, a 
year, the defendant (who had for several rears 
acted as agent for the freeholder, in the receipt 
of the rents of the property), on the ICth of 
November, 1863, agreed in writing, ‘*on behalf 
of his brother ” (the freeholder), to grant the 
plaintiff, at the expiration of the existing term, 
a renewed lease for twenty-one years at a rent 
of 70/. a year, and upon terms slightly varying 
from those of the former lease, the plaintiff con- 
tracting in the meantime to modernise the 
house by putting in a new .shop-front at her own 
expense. The plaintiff put in a new shoji-front 
at an expense of 50/.. and expended 10/. more in 
permanently improving the premises ; and on 
the 2Sth of Jime, 1865, she contracted with B. 
to sell him all her interest in the existing ami 
firtnre leases for a premium of 150/., B. taking 
the shop-fixtures and stock at a valuation. B. 
was let into possession under this agreement, 
and paid the premium. Neither the tlefeiidant 
nor his brother hail notice of this agretunent. 
The defendant had no authority from his brother 
to make the agreement of November, 1863 ; and 
the latter refused to ratify it. The plaintiff*, who 
had no notice of the defendant's want of 
authority to make the agreement, thereupon (in 
conjnncfion with B.) filed in equity a hill against 
the defendant’s brother for a specific perform- 
ance. The brother in his answer denied all 
knowledge of the agreement ; and the defen- 
dant, when before the examiner, swore that he 
was not authorised by him to cuter into it ; the 
plaintiff’s bill was consequently dismissed with 
costs, which were paid by her. B.. who had been 
turned out of possession, brought an action 
against the plaintiff upon her contract with him, 
and on a reference recovered damages to the 
amount of 280/., which was made up as follows : 
— 205/. assessed by the arbitrator as the value of 
the lease ; 22/. lO-v. for the loss incurred by B. un 
the resale of ffxtuies which he had brought upon 
the premises ; 36/. for loss of business by 

removal ; 17/, 10.v. for solicitor’s charges. These 
damages, together with the eosth of the action 
and reference, were paid by the phiintiff : — Held, 
that the plaintiff was entitled to recover against i 
the defendant all the costs paid and incurreil by 
her in the chancery suit, and also the value of I 
the lease which she had lost through the non- i 
performance of the agreement of November. 

1 863 (assumed to be 205/.) ; but nut the damages 
and costs which arose out of her agi*eeinent for | 
the resale of the lease to B., these not necessarily ] 
or naturally resulting from the wrongful act of 
the defendant, and consequently being too 
remote. Speddhu; v. XcvelL 38 L. J., C. P. 133 ; 
L. B. 4 C. P. 212.' * 

See Damages for Breach op Ooj>'tract, 
post, cols. 578 et seq. 

E. PEEFOEMANCE OF CONTEACT, 

1. Time of Delivery. 

Hour.] — A tender of gooils to the purchaser 
himself at his warehouse, at an hour which 
leaves time enough for completing the delivery 
before twelve o’clock nt night, is sulheient. 
iStartiip V. 6 Man. & G. 593 ; 7 Scott 

(K.R.) 269 ; 12 L. J., Ex. 477-~Ex. Ch. 

Secus, if, by reason of the lateness of the hour, 
the purchaser has left his warehou.se before the 
arrival of the goods. Ih. 



within a given time performs Ui^ }iart- of the 
contract if he delivois the gou.h v. itjiirP tliat 
time : the only effect of ilelayin<.r tiie 

fleli^ely to a late hour at night K tn expM>.* 
him to the rMc of nut beiiisr able to delncr at 
all. IJk 

Goods to be Delivered by Instalments — Failure* 
as to one Instalment.] — The defendant in 
October. 1879, sold to the plaintiff, arnl the 
plaintiff bought of the defendant, 2,«>0U tnie- of 
pig-iron at 42.s*. a ton, to be delivered to the 
plaintiff free on board at the maker's wharf, at 
Middlesborough. ‘‘ in November, 1879, or cijually 
over November, December, and January next, at 
Qd. per ton extra.*’ The plaintiff failed to take 
deliv’ery of any of the iron in November, but 
claimed to have delivery of one-third of the iron 
in December and (me-thiid in Januaiy. The 
defendant refused to deliver these two-third-*, 
and gave notice that he considered that the con- 
tract was cancelled by the plaintiff’s breach trv 
take any iron in November : — Held, m an action, 
by the plaintiff for damages, in re-)pect of the' 
defendant’s refusal (Brett. L.J., dis-,enting). 
that by the jdaintiff's failure to take one-tliird of 
the iron in November, the defendant wa^s jii-^ti- 
fied in refusing to deliver the other two-tldixU 
afterwards. The decision iii lloarr v. Jinude (5 
H. & N. 19; held to be right by Bramwell and 
Baggallay, L.JJ.. and wrong by Brett. L.J, 
Ihmch V. cruller, 50 L. J,. Q. B. 529 ; 7 Q. B. D. 
92 ; 45 L. T. 202 ; 29 W. E. S80~-C. A. 

A. bought of B. 667 tons of Swedish iron, the 
iron to be shipped from Sweden in the month-, of 
June and July, August and September, iii about 
equal portions each month, at 15/. I0i<. ]>er ton., 
delivered in London. The seller shipped only 21 
tons of iron in June, which arrived in London 
after the expiration of the month : — Held, that 
the buyer was not bound to aece})t the smaller 
quantity, or any subsequent quantity tendered, 
and that therefore a plea showing the non- 
payment of any larger quantity within the 
specified time, was an answer to an action for 
not accepting the iron, or any part of it. Iloarr 
V. 5 H. A' N. 19; 29 L. J., Ex. 73; 8 

AV. E. 80. 

The defendant agreed to supply, during twelve* 
months, the plaintiff with coals, to be accepted 
at the rate of not less than 5UU tons a month. 
The plaintiff during the first month accepted 
onlv 158 tons. The defendant refused to supply 
the’ plaintiff vfith coal after the first month . — 
Hehl. that the plaintiff might maintain an action 
for the refusal of the defemlant to supply coaK 
after the first month. Snt(pso?i v. Ceq^piu, 42 
L. J.. Q, B. 28 ; L. E. 8 Q. B. 14 ; 27 L, T. 546 
21 AAh E. 141. 

Continuous Contract — laches.] — An 

agreement i.s made between A., an iron com- 
pany, and B., the owner of an adjoining colliery,- 
for the supply of coals, to be raised and delivereil 
at the rate of 500 tons per week, A. alsc* agree- 
ing to loose and dram the iinworked coal in B.’.s 
colliery ; — Held, that no interval in the perfonn- 
anoe of this agi'eement (which was continuous in 
its nature) should have been allowed ; and that 
A., after the lapse of eleven months between 
filing his bill and breach of the agreement, was 
precluded from relief upon it : — Semble, that the 
couil will not decree specific performance of a 
contract for delivery of a chattel by instahnents 
where mutual duties of a complicated nature are 
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upon the parties. Mere vicinity and 
<*nnveiueiice nf will in»t induce the 

■fjourt to ilecree ''peeitic poiformance of a con- 
Tract fur supply of j^omls. Ob^ervatiniis upon 
Jiu,tton V. Li.'itrr (3 Atk. 8S8), Ptdhnul v. 
('hnifoiK 1 Kav .L 102; 1 Jiir. (n.S.) U'2 : o 
AV. H. 'Mil 

Non-Payment excusing further Delivery.] 

— Fiidera contract for the ^aIe ut mercli.andbe.u 
4*ertain ([uantiry of tlie irnodN wa-* to be delivered 
in each of ole\en months, payment to he by ca<h 
I'ourreen day^ aftor delivery: — Held, that the 
true nieanmg of the contract was that the vendor 
Uiiydit c a~e <Ieii\enng in any month if tlie pnr- 
ifhasi r ne.Ldeeted to pay for the previous month\ 
delivery, ('haimcya, jut He JCihctinh't. h/ rt\ 
42 h. d,, Ck. 2. Aftirnietl (ct appeal. 42 L. J.. 
Bk. :i7 : L. U. 8 Ch. 281) ; 28 L. T. :}2.5 ; 21 
W- K. :Uh. • 

Dclnviy Went on lunlcr flie contract for ton 
months, and all the IoTn hut tlie tenth were paid 
•for. On tiic' 22inl of Deceinher, the last month, 
of the contract, a ineetinL'' was lield <tf the piir- 
chu'^er^ creditor-, and he wa> then in-olvent. On 
the 28id. the veiidois wjote that they refused to 
deliver any imue Lmod^. uivinyf no reason-. The 
et od> liad :4icatly risen ui value, and in January 
the ]iiireha-cr claimed the difteienee in price on 
file Hecctnh«.*r lot. in FtdDruaiy he was adnnli- 
eated baidcrnpt on a tleclaratioii of insolvency. 
On a claim by the trustee for the difference on 
The December lot on account af the refusal : — 
Held, that tiie refu-al was justihetl by the non- 
payment, ami that the ea-e w;l^ stiengthened by 
the fact that the purchaser could n< »t, at the time, 
make a yalM payment. Ih, 

Tlie respondents bought from the appellant 
^snnpany .‘Lnon ton- of steol of the C'»mpany's 
make, to be delivered l,)«)n tons monthly, com- 
menenie: Januaiy, 1S81, paymoiir within three 
dav'^ utter receipt of sliippmg dixaiment-. in 
^.lanuary the c< »m pa ny deb veered part only of that 
month's iii-taimcnt-, and in the beLrnming <»f 
February nia<le a further delivery. On the 2nd 
FtJuiiary^ -Inurly before payment for the-e 
-ileliveiie- be«*.une due. a petition vva- preseiitCfl 
to wind u]> the OMinpany. I’lie le-pondent-. 
bona tide, under the erroneou- .uhiee of their 
-olicitor that thev coiihl not, vv ithoiit leave of 
The cfjuit, -afely pay piaiding the petinon. 
.objected to make the payments then tine unle-s 
rhe enmpany obtaineil the -anction of the ettwi't, 
whieli they a-ked the company to obtain, On 
the loth February the company informed the 
m-ltondents that thcy-hoiikl coii-iderthe refn-al 
To pay iX'i a breach of conti’aet. leleasing the 
cotnpany from any further obligations. On the 
I,'>ih February an onler was made to wind up 
the Company by the comr. A corre-pnmlenee 
ensued between tlie respondents and the liqui- 
<btt or, in vvliich the respondents claimed damages 
for failure to deliver the January instalment, 
and a right to deduct those tlamages from any 
payments then due ; and said that rliey alw.ays 
had Ixen and still were ready to accept such 
*leliveries and make such payments as ought to 
he accepted and matle imder the conflict, 
Mibjeet to the right of set-off. The liiiuidator 
made no further deliveries, and brought an 
jietioa in the name of the company for the price 
the steel delivereil. The respondents counter- 
elnimetl for damages for breaches of eontraot fur 
}ion*delivery — Held, that, upon the true con- 
struction of the contract, payment for a previous 


delivery was not a condition precedent to the 
right to claim the next delivery ; that the 
re-pondeiits had not by postponing payment 
under erroneous advice, acted so as to show an 
intention to repudiate the contract, or so as to 
relea-e the company from further performance. 
Mptwnj StcH and Iron (h. v. Xaiflor, 53 L. J., 
Q. B. 41)7 ; 1) App. Cas. 434 ; 51 L. T. 037 ; 32 
W. B. 1189— H. L. (E.) 

The defendants m October, 1870, contracted to 
sell to the plaintiffs 2,00) tons of iron ‘‘delivery 
m monthly (piautities [of lOOf tons] over 1871, 
*)!' sooner if retjuired ” ; payment by four months’ 
acceptance from the 10th of the month following 
delivery In January. 1871, 101 tons w^ere de- 
livered* but the plaintiffs did not then demand 
the deliveiy of the balance ot the monthly quan- 
ritv'. In F^ebruary, 1871. and at several periods 
between that date and December, 1871, the plain- 
tiffs rerjiiesteil the defendants to forbear from 
dtdivery uf more iron under the contract, and the 
defeiiflaiits accordingly only made partial deli- 
verie- during the several months of 1871, up to 
and including November. In December the 
jJuintiffs required delivery of the residue of the 
whole 2,()0(» tons. The defendants refused it, 
and denied that they were liable to deliver any 
more iron under the contract, except what was 
tlue on the monthly balance. The plaintiffs then 
brought an action for nou-delivery : — Held, that, 
without deciding whether the defendants could 
be rtHpiired to deliver in December at once the 
whole balance of the 2,00n tons, they remained 
liable to deliver it at some reasonable time, and 
iittt having a.sked for such reasonable time, but 
having repudiated their liability, they had no de- 
fence to the action. Tt/ern v. Itonedalr and 
Ferryhm Iron Co,, 44 L. T, Ex. 130; L. R, 10 
Ex. 195 ; 33 L. T. 56 : 23 W. II. 871— Ex. Ch. 

Bankruptcy of ‘Vendor.] — A manufac- 
turer of iron contmeted. In May, 1871, to sell to 
a company 150 tons of iron at a specified price 
})ci' ton, tlelivery to be 20 tons per month. 
The deliveries were not duly made under the 
contract. In January. 1872, the vendor filed a 
' petition f<u‘ lupiidarinn by arrangement. At 
i that time a con-ulerable quantity of iron re- 
! m.iined to be tlelivere<l, and the market price of 
I iron had i iseai very much. It appeared that in 
i -onie cu-e-^ the company had bought iron m the 
I market tu siqiply the <leti(?ieucy lu the monthly 
; ilelivericb. It did not appear that any jactual 
i retpiest had been made by the vendor for the 
j po-rpi)nement of the deliveries : — Held, that the 
company could prove in the liquidation only fgr 
the difference- between the contract price of tie 
I iron anti tue market prices of Hie days when the 
reNpeetive deficient deliveries were made. Llan^ 
mmXii Tin Plate Co., Fe parte, To.?*', In re<, 
L. R. 16 Eq, 145. 

Contract to deliver for Shipment during Two 
Months.] — Under a contract to deliver maize 
“for shipment in June and [or] July, 1869, 
sellers’ option ” : — Held, that the maize must be 
on boartl so that the shipment might be com- 
plete in June and July, and that the whole cargo 
neetl not actually be put on board in those 
' months. Ale,ran(ler v. Vanderzee, L. R. 7 C. F. 
! 530 : 20 W. K. 871— Ex, Ch. 
j Two contracts, each for the sale of 300 tons of 
I rice, were made in London. The first contract 
} (which the second exactly followed) was for 300 
J tons of Madras rice,^ be shipped at Madras, 
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or coast, for this hort, during the months of i 
^March April, 1874, per * Ttajah of Cochin/’' 
U’he OUO tons tilled 8,2f)0 bags. The vessel ar- 
rived at j\Iadras in February, and on the 23rd of 
that month 1,780 bags were put on board, and 
on the 24th of February a like number : on the 
:28th of February 8,5()U bag^ were tint on board, 
and bills of lading were given for those amounts 
on the days mentioned. A biU of lading for the 
I'emaining 1,080 bags was given on tlie 8rd of 
l^Iarch, but all, except fifty bags, had been put 
on b(»ard before that day. In an action for refus- 
ing to accept the rice, the defence was that it 
had not been shippeil during the month^ of 
I\Iarch April ; — Hehl, that the contract had 

not been complied with ; that its words must be 
construed in tlieir plain and ordinary sense ; 
that evidence of any usage in the particular 
trade must, to affect their meaning, be very clear 
and consistent, and such evidence not having 
l^een given in this case, the vendors couid not 
recover on the contract, Uowm v. Shandy 4(i 
L. J., Q. B, 501 ; 2 App. Cas. 455 ; 3G L. T, 857 ; 
25 W, R. 730— FT. L. 

Tiie defendant agreed to buy from the plaintiff 
a quantity of cotton, “ to be delivered at seller’s 
■option in August or September, 1804 ; jjapnent 
within ten days from date of invoice.” The 
plaintiff afterwards gave notice to the defendant 
that the cotton was ready for delivery on a cer- 
tain day in August, and that the invoice would 
Idc dated from that day : — Held, that the plain- 
tiff having exerciseil his option, was bound to 
«<leliver the cotton in August, and that the non- 
delivery in that month was a good equitable 
defence to an action against the defendant for 
not accepting the cotton. Gath v. Xcev, 3 H. 6c 
■C. 558. 

Express Stipulation.] — Where, by the 

terms of a contract for making steam-boilers, 
and delivery, on approval by C., at the defen- 
dant's works, when the plaintiff’s liability was 
to cease, it was expressly stipulated that the 
engines should be completed within two months : 
— Held, that time was of the essence of the con- 
tact, and that an action might be maintained 
for the non-delivery within that time. 

/aifwi V. Deeley., 2 C. B. 253. 

Sub-Contract for Supply as soon as Pos- 
sible — Kotice.] — The plaintiff contracted with 
J. to manufacture a pile-driving machine within 
two monthh. Shortly afterwards the defendant 
contracted with the plaintiff to make a portion 
■of that machine “ as soon as possible.” The 
terms of the * plaintiff’s contract with J. were 
known to the defendant. The defendant did 
not fulfil his contract with the plaintiff until 
after the expiration of the time specified in the 
contract between the plaintiff and J., and J. re- 
fused to accept the machine : — Held, that the 
•contract between the plaintiff and the defendant 
was to he performetl within a reasonable time, 
to be measured, not by the particular existing 
staff and appliances of the defendant’s business, 
but by the time in which a reasonably diligent 
manufacturer of the same class as the defen- 
ilant would take in carrying out the contract. 
Hydraulic Htufineering Co. y.MoHa^e^t Q, B, B. 
■fi70 ; 27 W. R! 221— C. A. 

“ During next Two Months*^ — Custom.] 

— A contract was enured Jnto between the j 


I jdaintift's and the defendant on the 17th fiune, 
1872, whereby the latter a-.n-eed to "^iqiply the 
former with a certain »iuaiitity of }uiddled iioii, 
“for immediate dedivery, or say dmiiig the next 
two month-..” The ilefeiidauN did luit deliver 
any iron in June or July, but on thelotli August 
they sent a small portion of iron to the plaintiffs, 
au(l on the 21st of the latter month the plain- 
tiffs, acting on the notion that umlerthe contract 
the time for the delivery had expired on the 17th 
ot that month, wrote to the defendant^ that as 
the time f.ir delivery had expired, they would 
receive no more iron, and tliey afterwards com- 
menced the present action fur hieacli of contract 
in not delivering the iioii on or before the 17th 
August. At the trial the judge leceived evi- 
dence that in the iron trade a usage or custom 
prevails whereby the entire months of July and 
August would be included in the terms “during 
^he next two months ” ; — Held, that the evidence 
was })iMtperly admissible. B/mG/ \\ Heard, 28 
L. T. 740. 

During Four specified Months.] — A com- 
pany contracted to buy from the plaintiff from 
5,00*0 to 0,000 tons of iron ore. to be deli- 
vered at Cardiff “ during the months of June, 
July, August, and Seprember.” From the cor- 
respondence between the parties which leil to 
the contract the plaintiff had arranged with 
cori'cspondcnts at Carthageiia for the supply and 
bhijiment of the ore. By the 28th of July, 4,023 
tons of ore were delivered to and accept etl by 
the company, and on the 20th of July the “ ZSlero” 
arrived with 757 tons more, notice at the '-anie 
time being given to the <M)mpauy of her readi- 
ness to di.schai*ge. There %vas considerable delay 
in discharging the Nero.” she having ma<le an 
exceptionally short \oyage. and for her detention 
beyond the la}*' day.s, the plaintiff had to pay 
demurrage to the extent of 150/,, which he 
sought to recover from the company. The jury 
found that the tender wa^ a reasonable one, but 
the company contended that the tpumtity ought 
to have been ilistributeil ratably over the four 
months, and that, not being bound to accept the 
‘•Nero’s” cargo till September, they were not 
liable to pay the demurrage •sued for -Held, that 
the contract gave the option to either party to 
deliver or to demantl the amount contracted for ; 
and as no provision was made for exerciMug the 
option at any given time, whether in the first 
m^nth or the last, the plaintiff could not tell, 
until the option was exercised, how many tons 
should be delivered in any mouth ; also, that 
the circumstances showed tliat the parties could 
not have contemplated equal nionthl}’' quantities. 
Calami mm v. Botdam Iron Co.j 47 L. J., Q. B, 
575. 

Day of Month.^ — The plaintiffs contracted 

to supply the defendants with goods, “delivering 
on April 17th, complete 8th May.” The plain- 
tiffs made no ilelivery on the 17th, and the de- 
fendants on the following day rescinded the 
contract, and refused subsequent tenders of the 
gofxls. The plaintiffs having broutrht an action 
fOf non-acceptance : — Held, that if on the true 
construction of the contract the- ])laintiffs were 
bound to commence the delivery on the 1 7th of 
April, the defendants were entitled to rescind 
for the failure to deliver on that da^L Codding- 
ton V. Palacologo^ 3(5 Ij. J.. Ex. 73 ; L. R. 2 Ex. 
193 ; 15 L. T. 581 ; 15 \Y. R. Dfil. 

j Delivery at Intervals— Payment — Course of 
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Deal^g.] — Tiie defendant agreed to sell to the 
pkiiititf ^00 tons of potatoes, to he <lelivered at 
T. station, and con>igned to the pLaintiff at N,. 
in such quantities and at Mich intervals as the 
plaintiff should ilirect. The defendant delivereil 
Iti toiiis 1,“ ewt. in five different quantities, and 
received the plaintiff’s cheques in pa^\uneiit after 
the arrival of the potatoes, hut he refused to 
deliver any more imle''S he wa-^paid upon delivery 
at T. station. He also refuseil to deliver more 
than r»0 tons under any eircum stances. There 
■was no agretunent in writing, anil it was admitted 
that t'nere was n(» '>tipulation as to the time of 
payment • — Held, that m an action to rccovei 
{iaiuages for non-delivery, it was no misdirection 
on the part of tiie judge to tell the jury that 
they mi.dit accept, as evidence of what the inten- 
tion of the parties was as to the time of payment, 
the course jairsued in that respect, upon the five 
deliveries under the contract. Khttf v. Heedman^* 
49 L. T. 47:h 

^ Fine for Delay in Delivery, how Calculated.] 

— The defendant enicre<l into the following con- 
tract • — Sold to the plaintiff ,",U(J0 tons of iron 
rails at 11/. ."v. per ton. delivered f. o. b., X^v- 
port, the delivery to commence by the loth of 
January, and to be completed by the loth of 
May. In the event of the deferi<lant exceeding 
the time of delivery he shall pay hy way of fine 
7.V. tW. per ton per week. In the event of ships 
not being ready within fourteen days, notice 
Ijemu giv’en, then payment to be made against 
whaif warrants for each oOu tons stacked and 
being to biiyerV order. The defendants made 
default m the delivery of the iron, which was 
vlelivered tluring the months of May, June, July. 
AugiLst, and completetl in September: — Held, 
that the fine to be paitl for delay in delivery 
ought to 1^ calculated from the time at which 
the contract was to be completed, viz. the 15th 
of Mav. Bpt’qhrtm v, Blavmrm Iron and 
xStref f k, 44 L.^ J., Q. B, 92 : L. R. lU Q, B. 819 ; 
83 L. T. 451 ; 23 W. R. fil8. 

Kecessity of Notice.] — A contract, under seal, 
recited that a railway company was desirous 
of being supplied with 850, (X)0 sleepers of 
Dantzic or Memel timlier. This contract was ' 
based iijjun a s]>ecifieation prepared by the com- 
pany, in which it was ^tateil that the number of i 
sleepei s requiretl under this specification was 
850 JHH) ; that one-half would have to hedelivei^d 
in 1847, and the other half by ^Midsummer, 1848 : 
that the deliveries were to be made either by 
stacking the sleepers u}>on a wharf or properly 
loailing tlieiit into a boat, or barge or other 
vessel as might be directed by the resident 
engineer ; and that the payments were to be made 
U{Km the engineer certifying the due dtdivery of 
each cargo. The plaintiff covenanted to supply 
the company with 850,000 sleepers, of the quality 
and description mentioned, and to deliver thetn 
within the times mentioned in the specification, 
as and when, and in such riuantities and in such 
manner ns the engineer of the company «Hhoiilil 
by order or reqiUMtion in writing, froin time to 
time within the }>eriod limited by the spccifiwi- 
tion direct or require. The engineer was to be 
at liberty, at any time before the complete 
execution of the eontnud by the delivery of the 
whole number of the to alter their size, 

form or construct i(tu. or niter the times of 
delivery of any of the sleepers which shoiihl not 
liave l>een tleliveretl : and the company cove- 


nanted to pay to the plaintiff, for or in respect 
of the sleepers contracted to be supplied, a 
certain price, upon their engineer certifying the 
due deliveiy of each cargo ; and it was further 
agreed, that 2,000/. of the price should be re- 
tained by the company until two months after 
their engineer should have certified that the 
whole of the sleepers agreed to be supplied by 
the contractor should have been supplied : — Hekl 
that thi> was a positive contract of the plaintiff: 
to supply, and by the company to take and to 
pay for, the whole number of the sleepers, and 
that the plaintiff was entitled to notice of the 
times when the sleepers would be required. 
(t. X, Btf, T. Harr hotly 12 C. B. 573 ; 22 L. J.. 
c. r. 49I-.EX. ch. 

To an action for not delivering iron sold by 
the defendant to the jffaintiff under a contract 
to be delivered as required, the defendant 
pleaded that the plaintiff did not -within a 
reasonable time request him to deliver the iron : 
— Held, that the plea was bad, since the defen- 
dant was bound to inquire of the plaintiff 
whether he would have the iron before he could 
rescind the contract on the ground that he was- 
not within a reasonable time required to deliver 
it. JoHcx V. (ii'bhotiHy 8 Ex. 920 ; 22 L. J,, Ex. 
347 : 1 W. R. 438. 

Ill ail action for not accepting oil, the declara- 
tion stated a contract to purchase forty tons of 
oil, the last ten tons whereof “ to be delivered in 
all December, to be paid for on delivery,” with 
an averment of readiness to deliver “in the 
month of December,*’ and a traver.se of that aver- 
ment. The contract was not for any specific oil. 
no particular oil had been appropriated, and the 
brokers on each side had arranged for the pre- 
vious deliveries. On the 11th of December the 
defendant's brokers wrote to him to know when 
he would receive the last ten tons. He directed 
a delivery to certain parties ; hut this was not 
communicated to the plaintiff, and on the 22ncl 
of December the defendant stopped payment 
(towards the end of the month), upon which the 
defendant's brokers wrote to the plaintiff to the 
effect that the oil would not be received ; and 
he then, before the end of the month, resold at .a 
loss, and wrote to the defendant, demanding the 
j difference ; — Held, that he was entitled to re- 
I cover, the jury finding that he would have been 
ready to deliver the oil contracted for if the 
defendant or his brokers had required it and 
offered the money. Balier v. Firmltige^ 28 
L. J., Ex. 130. 

In a contract of sale of goods to be delivered 
“ex quay or warehouse,” there is an implied 
condition l^iat notice shall be given to the buyer 
of the time when the goods are ready, and of 
the place in which they are, Barh',^ v. McLvatiy 
28 L. T. 118 ; 21 W. K. 264. 

Tender of Goods in accordance witli Contract 
after abortive Tender.] — The defendants agreed 
to buy of the plaintiffs a cargo of maize. The 
plaintiffs tenderetl the cargo of the “ C-," which 
the ilefendants refused to accept, upon the ground 
that the shipping documents were not tendered 
with it. The plaintiffs insisted that the tender 
was valid. This dispute was referred to an arbi- 
trator, who decided that the tender was invalid. 
The }fiaintiffs thereupon, and within the time 
limited hy the contract, tendered the cargo of 
the “ M.," which the tlefeiidants refused to accept 
upon the ground that they were not boimd to 
accept any cargo in substitution for that of the 
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“ C.,*’ the tender of which the arbitrator had 
<Iecided to be inyahd : — Held, that the defendants 
were bound to accept the cargo of the “ H.," and 
might be sued by the plaintiffs to recover any 
loss which the latter might have sustained by 
the refusal to accept it. JJommmati v. Free, 48 
U J., Q. B, (15 ; 4 Q. B. D. 500— C. A, 

Vendors, before the expiration of the time for 
the delivery of cotton, tendered marks of cotton 
that was not in accordance with tlie terms of the 
-contract, and, on the vendee rejecting the same, 
they, before the expiration of the time fixed for 
delivery, tendered marks of cotton that was m 
accordance with the contract : — Held, that they 
had not, by the first delivery, broken the contract 
so as to Justify S. in refusing to accept the cotton 
.-.ubsequently tendered. Tutlcy v. S/unid, 25 
L. T. (>.58 ; 20 W. E. 200. 

A buyer entered into two contracts, eacli of 
which was for the purchase from the seller of 
4,500 quarters of liusbian oats, more or le^*-, 
•• shipment by steamer or steamers during Feb- 
ruary. Should ice at loading port prevent 
shipment within stipulated time, shipment to be 
made immediately after reopening of the navi- 
gation.’' The seller sli ipped on board one steamer 
4..511 quarters to answer the tiist contract, and 
1,139 quarters to answer in part the second coii- 



second contmet. The shipment on the first 
steamer was made in time; that on the second 
steamer was made too late Hel<l, that the 
buyer was bound to accept the 1,1311 quarters in 
part fulfilment of the second contract, notwith- 
standing that the other shipment on account of 
that contract was made too late. Brandt v. 
Ltiwrenn\ IG L. J., Q. B. 237 ; 1 Q. B. H. 344 ; 
24 \V. E. 749— C. A. 

Goods sent to Depot.] — In an action on a con- 
tract to deliver pheasants on the 12tli October, 
it is siifiicient to support such action if the^" are 
sent on that day to a coach-office, though they 
■do not arrive till afterwards. Honey wood v. 
Ftone, 1 Chit. 142 ; 23 E. E. 745. 

Eeasonahle Time.] — On a contract to deliver 
goods generally, the vendor must prove a readi- 
ness to deliver within a reasonable time, d/i/c- 
do7iald\, Lonylottom, 1 F. & F. 538. 

Efcadiness and Willingness.] — The plaintiff 
declared on a contract by the defendant to pur- 
chase iron of the plaintiff, alleging a ])romise fiy 
the defendant, that if the delivery of the iron 
should not be required by the defen<iant on or 
before the 30th April, 1845, the iron was to be paid 
fur by the defendant on the day and year afore- 
said ; and averring that the plaintiff had always 
been ready and wiEing to deliver the iron in 
terms of the contract ; that the 30th April was 
past before action, but the defendant had not 
paid for the iron : — Held, that, under the aver- 
ment of readiness and willingness to deliver the 
iron, the plaintiff was not bound to show that 
any specific iron had been appropriated by him 
for that purpose. Bunlof) v. Grote^ 2 Car. & K. 
158. 

Postponement of Delivery. ]— By a written 
contmet the plaintiff agreed to deliver, and the 
defendants to accept, a certain quantity of iron, 
of greater value than lb?., in the month of June. 


On the 2nd of June, and again in the nnihfie of 
June, one of the defendants saw the plaintiff, ami 
verbally requested him to allow the delivery of 
the iron to stand over, and the ])laiiiriff verbally 
consented to his request. On the 1st ot August 
the plaintiff pressed the defeiulauts to take de- 
livery, and they, after some coiTespuntleriee, wrote 
on the 9th of August asking tor further time. 
The plaintiff again waited, but without result. 
(3n the 20th of October the plaintiff brought an 
action for non-acceptance of the goo<ls m ac- 
cordance witli the terms of the written con- 
tract. It was cnntende<i by the defendants 
that by rea.son of the arrangement to postpone 
delivery and acceptance made before any breach 
of the contract, the plaintiff could not recover 
iqion the original contract, there never having 
been readiness or willingness to deliver or any 
tender of delivery on tlie plaintiff’s paz't under 
’»^uch contract; and that the plaintiff could not 
rely on any new or bubstituted contract to ac- 
cept at a later date, such contract being verlial 
only; — Held, that the true effect of what t«xik 
jduce bettveen the parties being that the plnintiff 
voluntarily ivithhcld delivery at the re/tue’-f of 
the defendants, no new contract being sub'ati- 
tuted for the original written contiact, the 
plaintiff was entitled to inaintain his action; 
and that the damages must he estimated ac- 
cording tc) the market pnee r>f iron at a reason- 
able time after the last request of the defendants 
to withhold delivery. IDrltmari v. Jlaynea, 44 
L.J,, Cl. P.3.58; L.lb 10 C. P. .598 ; 32 L. T. 
873 ; 23 W. E. 872. 

On the 1.5th of June. 1874, the defendant 
bought of the plaintiffs loO toils of pig iron, to 
be delivered “ 25 tons at once, and 75 tons in 
July next.” By the end of July 75 tons m all 
had been delivered. There was no evidence of 
any request by him to the plaintiffs before the 
end of July to delay the delivery of the last 2.5 
t(nis ; but it was provcil that in October he 
verbally requesteil tlie plaintiff's manager to 
deliver them, in consequence of which they were 
forwarded in the course of the same month to 
the defendant, but he declined to receive them. 
In an action against the defendant for refusing 
to accept the 25 tons, he pleaded that the plain- 
tiffs were not ready and willing to deliver the 
iron according to the contract : — Held, that in- 
asmuch as the vendors were not shown to have 
withheld the delivery of the 25 tons in conse- 
qn^euce of a request by the vendee before the 
expiration of the agreed time, viz. in July, the 
action wns not maintainable upon the original 
contract ; and that the subsequent conversation 
with the vendors’ manager could not be relied 
upon either as a new contract or as an arrange- 
ment for an altered time of delivery. Plcrtn-^ 
V. BowtiUaf, 45 L. J.},C. P. G95 ; 1 C. P. D. 220 ; 
35 L. T. 263. 

On the 27th of April, A., who sold flour on 
commission for the defendant, a miller, verbally 
contracted to scE to the phuntiff 150 sacks, at 
29*’. per sack, no time being named for delivery. 
The defendant repudiated A, 's authority on the 
ground that his instructions to him limited him 
tt^30tV. per sack. Disputes arose between the 
parties, and eventuaUy on the Sth of June, the 
defendant agreed to deliver the flour, which he 
accordingly ilid, and sued for and recovered the 
price. The plaintiff afterwards commenced an 
action against the defendant in a county court 
to recover the difference between the contract 
price and the price at -which he had been obliged 
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to purcha-'O other flf>ur on the defendant's de- 1 other things, to receire the members' subscrip- 
faulf. The judge found tliar the llour had not , tions and pay them to the treasurer, and when 
}>een deli\ert‘d within a reastmable time, hut ho I necessaiy, to write to such merchant as the 
held that either tlie plaintilf must be con^itlered j niembeis might select for tenders for coals to be 
tn hare allowcfl the defemlant an extension of | delivered at members' houses, and when the 
time for the performance of the original con- tender was accepted by the club, to <lraw up an 
ti-act, or that tlie <IeI ivory of the Hour had re- agreement for the merchant to sign. The duty 
lation to a new ccuitract taking elfect from the of the treasurer was, amongst other things, to 
time when tlie dehuulant sirriiitied his intention pay the coal merchant as soon after everyde- 
to execute tlie (*ider, and that the defendant was ! livery as he should receive an order, signed by 
entitleil to nidgiiieiit: — Held, that the decision j the secretary ami chairman, and such order was> 
of the county euurt judge was correet. 117/- ^ to be given on the next Thursday night after 
liiiiuiiy, (P/ov/m*, S 0. li. (x.s.) I each (lehvery. The plaintiff, having made a 

j tender, which was accepted, to supply coals to 

Clauses eatitling Vendor to suspend* or ex- ; the club, entered into a written agreement, 
cusing him from Beliveries.] — By agreement i signed by himself and the secretary, to supply 
bet\’»een the pkdurifts and the defendants, the I lOU tuns, “ more or le^^s,” to be delivered at the 
jilauititfs. wh(^ were met chants at Bilban. under- j members’ residences, and he delivered 127 tons 
tuuk to ‘-upply the detciidants at Workington, j according to directions given by the secretary. 
Cumbcilaml. with about oO.ooO tons of Soni;fjWlicn the time fur iiayment arrived there was 
iuoiostn> ore at the price of 2."S,v. tk/. per ton, only sufficient money in the hands of the trea- 
cost. freight and insurance, payment to be maile sureivowing to the default of the secretary, to 
by cn&h ' on delueiy nt each shipment. ‘‘ De- satisfy a part of plaintiffi's claim: that amount 
*‘hvenes TO he made at the rate uf from 8t)0 to i was paid to him, and he sued the defendant, a 
l.ihih ton> per mouth, piovided we (plaintiffs) i member of the club, for the residue: — Held, that 
are able to piocuie tonnage at or under the rate t ilefeiidant was liable. Coclivcell v. A:ncomi)fe^ 2” 
of Idx. Ik/. }»er ton. No rt>])ondbility to atffich | P. B. (N.s.) 4-10: 20 L. J., C. P.104; B Jur. 
to iH shoultl we be pre\ Lilted ftoiii delivering all ! (X.S.) 844 ; 5 W. B. OBB. 
iH'any port a m of the oie. through any dangers 1 

and accidenP <‘f tlic mines, railway shoots,! About.”]— The plaintiffs agreed to pur- 

rivers. seas, and navigation of whatever natuie' chase of the defendants "about BUO quarters,, 
or kind. »>r through any circuinstaiiees beyond i more or less,” of foreign rye, shipped on board 
onr own coutiol : — Held*, hist, that the plaintiffs the "A. E.'’ at Hamburg, at a certain price, sub- 
wero entitled to deliver ijuantities of the ore jeet t(» the vessel's safe arrival with the goods on 
which they had previou-^ly withheld while bnaid, and being unsold at Hamburg. The 
freights were above the limits, providetl such ship brought BoD quarters, and the defendants 
deliveries were irnule within a rea'-onable time, refused to deliver any part unless the plaintiffs 
having regard to tlie oontemphited duration of would accept the whole. The plaintiffs aban- 
the contract, the means ^^hlch they hatl to make doned the contract and brought an action to re- 
np arreai-^, A:c. ; secondly, that Uioy were not cover back a sum of money which they had paid 
entitled to deliver quantities which they had for 300 quarters : — Held, by Lord Tenterden. 
]treviousIy te-n prevental from delivering from C,J,, and Littledale, J., that, by the wordts 
dangers and accidents of the mines, i;c., such '‘about ’’and “more or less,” the parties could 
quantitie-^ being as much struck out of the eon- not be taken to have contemplated so large an 
tract a** if tliey had been actually dclivercil. Dv excess as fifty over SOD quarters ; by Parke, J., 
Oletiija V. Cumhrrhtnd Irun tintl Steel fV>., and Patteson, J., that at all events it lay on the 
48 L. J.. (]. B. 75B ; 4 Q, B. D. 472 ; 41 L. T. defendants to show that such an excess above the 
342: 27 AV. 11. 87 d. quantity named was in contemplation: and if 

from the ob'^curity of the contract they were 
2. QUA.NTITY AND QUALITY OP OooDS, unable to do so, their defence failed. Ciw v. 

Lgltn, 2 B. ik Ad. lufi ; 9 L. J. (o.S.) Jv. B, 145, 

“Say About.”] — il., on behalf of the firm of 

H. ^ Co., merchants in tpiebec, of which he uas Custom of Trade — Evidence — ^Admissi- 

a member, enteicd into the following emitiact bility.]— The respondents agreed to supfliy ti> 
with K. H. — ” B. H. sells, and Me-vr^. M. A Co. the appellants “ the whole of the steel required 
buy. all of the spars mamifactuivd by B. M., '-ay by you,” for certain works then in course of con- 
about fiUU re<l pine spars, averaging by culler's , st ruction. The contract was made subject to 
mea'-urenient in Qiiebjc sixteen mehe>. at the | certain general terms and conditions, which con- 
suiu of. Ac,, dehvered free (ff charge in Quebec, j tamed the clause. " The estimated quantity of 
Tht‘ above Spars will he out of the lot mnnufac- i steel we understand to be 30,00D tons more or 
tured by B,. the lengths of which, ucconliiig to i less” Held, that the respondents were entitled 
his specification. 1 am satisfied with.*’ The lot ! to supply all the steel required in excess of the 
nmnufactured by B. was iuund to C(*iisist uf fiOB estimated quantity of 30,000 tons, and that the 
spars.ofwhicli only 400 averaged sixteen inches:* contract was not' qualified or affected by the 
— Held, that K. A Co. were bound to accept the clause stating that the estimated quantity was 
4Ui» spars at the rate agretB on, the words “ say ‘■30,00t> tons more or less *’ ; and further] that 
alj^nit UOD rod pine spars,” being words of expee- evidence of an alleged custom in the Glasgow 
tationaiid estimate only, ami not amomitiii§^ to steel trade, as to tlie interpretation of contracts 
a warranty. M'Conupl v. Mvrplnj^ L. B. 5 P. C. containing such a clause, was not admissible- 
203 ; 28 L. T. 713 : 21 W. B. GOO. Tanered v. Steel Co. of SeotluntL 15 App. Cas, 

_ ^ ,,, 125 ; «2 L. T, 73S— H. L. (Sc.) ' 

More or Less.’ ] — A club established for the 

supply of coals to its membeix, by their rules, “3,000 tons, 10 per cent, more or less” 

tluiy certified, appointed a secretary and trea- Option to ship more or less — Tender of Bill of 
surer* The duty of the secretary was, amongst Lading for 8,800 tons.] — By a contract in 
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writing' K. brought from B. about 3,001) toiw of i Only 275 baic'^ arrived delivorabio. Tiie plaiii' 
"Wheat "(10 per cent, more or le^b) to be shipped - tiffs delivered sixty to C., thirty to <h. and thutv-' 
by steamer ” from India, payment to be matle by i tiiree tn the defemlaiit', under their Hr-^r contract ' 
cash in London within seven days from delivery i they then tendered the remaining 152 to the do- 
of invoice in exchange for bill or bills of lading, i fendimt^, in fultilment of their second contract. 
In the contract there was the following clause : j which the defendant refu'>ed to accept Held, 

“ Sellers have option of shiptiing less than the 1 that tins second contract with the tlefendants 
minimum tpiantity, in which case the price of i meant, that the [damtiffs were to deliver and the 
the quantity short shitiped of the medium quan- j defendants to accept the residue (iqi to 154) be- 
tity will he settleil at the value of the day of the I youd 123 ; and that though the plaintiffs had 
atipropriatiun. Sellers can also exceed the liroken their ffr&t contract with the defendants, 
maximum quantity, m which case the excess they had fiilffiled their second, and were entitled 
over the medium quantity will remain for their to succeed. Arhuthnot v. titrerlfeisrn, 35 L. J.. 
account.” B. informed K. that 3.300 tons hail C. P, 305. 
been shqiped on the “ Bombay,” and that he ap- 
propriated 3,000 tons of that shipment to the “Cargo.”] — A. ordered of B. ‘‘a small cargo 

contract with K., and he subset piently sent K, an (of lathwood) of about the folk wing length''. *S:c., 
invoice for 3,000 tons ex “ Bombay.” The bills m all about sixty cubic fathoms,” and B. accepted 
of lading for the 3,300 tons were two for 1,750 the order. B., not being able to procuie a \es-cq 
tons each and two for 250 tons each. K. offered ^)f the exact size, chartered a \essel Itiadetl with 
to deliver to B. 'Either all the bills of lading or eiglity-tliree fathoms. On the arrival of the 
two for 1,750 tons each, but B. refused to 9 ,ccept vessel B.’s agent uiiloided, measured and' set 
the tender or to pay any part of the price : — apart timber tn answer the or<ler, and tendered 
Held, that the buyers were entitled to delivery A. a bill of lading for that quantity, ami a draff'** 
of a bill or bills "of lading for the amount of for acceptance ; but he declined to accept on the 
wheat which they had bought, and were entitled gound that the cargo was in excess, ot the order : 
to refuse a tender made by the sellcis. A'c/y/z/cy, — ^jld (per Kelly, O.B., and Oleasby, B., ilar- 
tind To. and JJryaiK Dinund, and Oo., tin] B., dis'>entiente), that “ cargo ” meant a whole 
1)1 ra. 70 L. T. 155 ; 7 Asp. M. C. 41S— C. A. cargo, and not a parcel of a cargo, and tliat B. 

had not complieil with the onler so as to eutitle 
“Say not Less.”] — declaration on the fol- him to maintain an action for non-acceptance of 
lowing contract — ‘‘ J. 8. sold to L. k Co, what he the cargo. Kinajen v. BUnudi, 3ff L, J., Ex. ItJO : 
may pull, up tu ffth January, say not le^s than L. B. 5 Plx. 17ff ; 23 L. T. 123; IS AV. B. SI 3. 

100 packs, of combing skin." at l\d. per lb., de- The plaintiff sold to the defendant “a carg(»' 
livered in M., allowing three iiioiitW interest for of from 2,500 to 3,0O0 barrels (seller's option) 
ca.sh, in clean and dry condition. B. Dec. American petroleum ... to be shipped from 
12/48.” Averments, that J. S. was a jiuller Kew York . . . and vessel to call for ordeis otf 
or preparer for sale of combing .skin, which is a coast for any ''ufe tloating port in the Unitetl 
kind of wool. Breach, that he did not deliver Kingdom, or on the continent between Havre 
100 packs : — Held, that the words “.say not less and Hamburg, both inclusive (biiyerV option)." 
than 100 packs” were not mere words of expec- The plaintiff chartered a vessel, on which wen^ 
tation, showing what the parties supposed the placed 3,000 barrels of ])etroIeum, and a bill of 
quantity would prove to be, but amounted to a lading wa^ signed making tliem deliverable to 
contract to deliver at least that quantity, and the plaintiff : but as this quantity did not con- 
that the breach was well assigned. Lermnuj v, stitiite a full cargo, 300 additional barrels were 
S/uiith, Iff Q. B. 275 ; 20 L. J., Q. B. 1(34 ; 15 placed on board, which were marked with a 
Jiu*. 988. different mark, and for which a separate bill of 

lading was signed. The plaintiff gave notice to 
“Any less Number that may Arrive,”] — B.con- the defendant of the .shipment of the 3,00t> 
tracteil to buy of P. ‘‘ 115 bales containing 18,440 barrels, and as ready to older the vessel from its 
(or any less number that may arrive) East India port of call to any port of delivery within the 
hides, shipped per ‘ Ontario,’ Calcutta to Ham- contract, and there to deliver to the defendant 
burg, and to be delivered in London, at 114 J. per the 3,U0U barrels and to take the 300 barreL 
lb. round, but the wrappers to be charged 3J.per hihisclf, or to deliver to the defendant at any 
lb.” The ship having been compelled by stress such port 2,750 barrels as the mean betweeii 
of weather to back to Calcutta, eighteen of 2,500 and 3.000, but the defendant refused to 
the bales were found to be damageil, and were accept either the 3.00U barrels or any other 
sold. The remaining ninety-seven biies arrived, quantity. The plaintiff having brought aii action 
but the buyer refused to accept them . — Held, for non-acceptance ; — Held, that, on the true 
that the words “ or any less number that may construction of the contract, “ cargo ” meant the 
arrive,” applied to the number of bales, and not entire load of the vd.-'Sel which carried it ; that 
merely to the number of hides, and consequently the defendant was therefore not bound to accept 
that the buyer was liable for not accepting the part of a cargo, and that the action -ivas not 
ninety-seven bales. BecM v. Fuffc. 5 G. B. (n.s.) maintainable. Barrowman v. BraijUin^ 4ff L. J., 
708; 28 L. J., G. P. 164*; 5 jur. (n.S.) 735. Ex. 273 ; 2 Ex. D. 15 ; 35 L. T. 727 ; 25 W. IL 
Affirmed, 7 C. B. (n.s.) Sffl ; 28 L. J., C. P. 341 ; 194— C. A. 

5 Jur. (N.S.) 1405 ; 7 W. B. 538— Ex. Gh. 

« Absolute Contract.] — B. contracted to sell 

Several Contracts— Amount arriving deliver- to 8. “ about 500 tuns nitrate of soda, in bags, of 
able.] — The plaintiffs, who expected to receive good merchantable quality,'’ to be ready for de- 
57G bales of cotton from Madras, contracted to livery by a given day, at a certain price and 
sell 202 bales thereof to C. ; then 123 to the defeii- upon certain terms and conditions. The con- 
dants ; then, again, 154 to the defendants ; and tract then proceeded : “ It is understood that the 
then ninety-seven to Gr. By these contracts the nitmte of soda is to form the full and complete 
buyers were to take what arrived deliverable, cargo of the ‘John Phillips,’ 345 tons registeiv- 
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juw fin her pa^sacre to Svilney, to proceed thence, iiig to the meaMtre that each quarter was to 
without undue delay, pTihe west coast of Soutli weigh 4y2 Ih-s. In an action for the price: — 
America, there to unload the above. In the nn- Hehl. that inasmuch according to the con- 
cxpectcil event of the - John Philll}^^’ getting tract, the cargo was to be between the limits of 
a'-lmre, or being unable to pr.^t^cute her voyage l,sun and 2.200 quarter'^, and the cargo of which 
Horn any ca-iialtie- of the sea, then the 4‘ller the shipping documents were tendered was less 
agrees to deliver, and the buyer agrees to rake, ill than l.SOo quarters, the defendants were not 
]:eu thereof, another carim t>r cargoes rd about liable. Tamr^/ro v, Lnca.^, 1 El. & El, 581 ; 28 
equal quantity, to be named at the enrlieA L. J., Q. B. 801 ; 5 Jur, (XS.) 1258 : 7 W. H. 
]U‘acricable ]»ei\od prmr to the arrival otf the 588. 

I'Mast, Tile onlv eroiind nil which the seller b to ^ ^ ^ ^ 

be excu^.ed delivery of the above nitrate of -oda. On Board Ships.]— A. agreed to sell to B. 50 
1 -^, the 1.0^ of the vessel on her homesvardviwaee: 1 buis St. Petersburg sound clean hemp, at m. 
in whieh case thw contract is to be considered | per ton, to be shipped from St. Petersburg in June 
^oulbur in no (^ther event whatever" Held. 1 oi‘ July following, and the drip’s name declared 
ih.it thi> was an absolute contiacf for the sale uf ; as mdou as known. If the ship should not arrive 
500 tnii- and not of a quantitv limited by the I ky the 81st of December the contract to be void, 
capacity of the ve-sel named. ' IUmiviic \\ S //- 1 *4n the 5th of September A. gave B. notice that 
///cA'. lVr ( B. 887 ; 21 L. J., C. P. 2<i2 ; i Jur. tht* 5o tons were dripped in the ‘‘Lively,'’ but on 
qK.s.) loni ; 8 \V. 11. 511. '^1 the 2oth claimed the right (which B. denied) of 

Held, abtl that the contract did not amount Supplying the deticierrey, if any, from another 
ton warianfv that the ” John Phillips " diould ! ship. - The Lively ” arrived on the 2nth of Sep- 
of capamTv to carry the whole 5on tun«s. JJ. ; t.miber with 44 tons, 20 only of which were 

'delivered to B, the red being shipped at St. 

Contract within Certain Limits.] — The i i‘eterd jure to other persons. The remaining 30 

slefondaiiT-. emplovi-d hy the plamtift-. tj^eir dou-> arrived in anothership on the 4th of October : 
looker-, made a Vontiaet for the sale by the | —Hchi, tird. tliat A. was not contrned by the 
pluintOf-to 1)., the principal of the defendant-. ;o..ntraet to one diip ; secondly, that the notice of 
of a caig.» of wheat. To he slopped in any ^hip ' tlie 5th September having proceeded on mistake, 

the soUeiA midir -elect of a specitied eki^^. ot die \va- not precluded from su]>plying the de- 

about 2.n<!0 /jiuirfer- — say l.soo to 2,2oo .pnirteiN - ticieiicy by another vessel; and, thirdly, that 
—at the price of 52>*. per ddiveied (piarter of ! lie was only bound to deliver to B. from the 

182 ib-.. to any safe port in the PhiitLd Kingdom. | *’ Lively so much as was ascribed to B. 'JVioni- 

calling for Older- U'l u-ual. The measure, for the dey/ y, 2 Mar-h. 2G7 ; 8 Taunt. 5.j8 ; 

-ake of iiuoiee, to be caleulated at the rate r J : Holt. X. P. 184. 

HM> eiietweits, equal to 72 quarters, iSeller.s i A. etuitraeied to sell to B. ICO hog-heads of 
viuuraiitee delivery of invoiee weight, -ea acci- 1 Gingelly <41 “expected to arrive by the ship 
dents exeepted. Buyevs to pay for any excess nf j ‘ Kesoliite’ from Madras.*’ The “Besolute” 
weight. Hides-, it be the re-ult of damage or heat- 1 arrived with lUd hog-heads of Gingelly oil on 
incr. Payment, ea-h in L< union in c.xchange for ‘ boaril. but it turneil out that 34 hogsheads only 
u-ual shipping docuiiitiit-." While the cargo was j weie condgned to or under the power or control 
.. <n })oaid sliip" at Mia the shipjnng documents were i of A. Semble. that this did not excuse A. for the 
tendered tn lb, and in tliern the carg<i wu'^stateil i non-performanceof his contract, and that it would 
TO (*<.nsi^t of 3,b77 (‘hetvvert-. making, at the lute not be performed by a dcdivery or tender of the 
iJ* 72 quarters to loo ehetwerts, 2,215 quarter-. 34 hog-head- over which he had control, i^iseltcl 
The inv’oiee stiUetl that the cargo cousi^ted of v. 15 C, B. 811 ; 2 C. L. R, 1774. 

2,2b0 (piarters, and tlie cargo was more than A. &<»ld to B. all the hemp that might be 
l.MiU, and les.> than 2.200. In an action against -hipped on board certain vessels at Piiga, not 
ibe defeiklant-, D. having lefused to accept the execediiig 300 tons, by C., the agent ot the con- 
shipping docnnients. and to pay for the cargo: ceni. L. shipped on boaul these ves-els only 
— Hehk that 1). was ju-titied in -uch refusal. in- 71 tons of hemp<m account of A., but upwards 
a-mucli a- the airrcement was. that the cargo of 300 tons on accomit uf other persons • — Held, 
-liotikl not exceed 2,2 <m} quarter-, am I by accept- that the contract mii-t be confined to such Jiemp 
ing tlie shif>piiig tloeuments he would have been as C. should ship as agent to A., and that A/was 
liaWe to pay tor the exce--, if there had been m*t answerable to B. for more than 71 tons, 
anv. Tt/mvaro v. Lifnr.s, 1 El, & El. 5.81 ; 28 Ifut/ward v. Si'oiu/alt 2 Camp. 56 ; 11 R. R. 
L. X Q. B. 150 ; 5 Jur. (N.8 ) 731 ; 1 L. T. 181. 882] 

A coiitmct wa- entered into between the tlefeii- An agri^ment to sell a certain quantity of 
dauts and the plaiutilf> for the sale to the former i goods on arrival by a particular vessel, is a 
of a cargo of wheat not shipped. In thecontmet ; comlitional contract dependent on the arrival 
liie cargo was tle^^criheil as consisting *• of abjut of the goods. Ilawes v. I£umhlt\ 2 Camp. 327, n. 

qiiartei's, say from l,Soo to 2,20ti quarters. 11 R. E. 722, n. And see JBoijd v. Si f kin, 2 
at the price of 50/, say 50.v. per delivered quarter Camp. 328 ; 11 R. R. 721. Comjyare cases ante, 
of 492 ihs, Tlie measure, for the sake of invoice, cols. 387, 388. 
to hti caleulatetl at the rate ot ino ehetwerts, ’ 

equal to 72 quarter^, .‘tellers guarantee delivery Eight toEeturn whole Quantity when Part not 
of invoiee weight, sea aecitlents excepted. Buyer- in compliance with Order.] — The defendant gave 
t<t pay for any excess of weight, unle-s it be fe- to the plaintiff a joint order for a quantity of 
suit tJ sea damage or heating. Payment, ca-h, ready-made clothing, consisting of coats, vests, 
in Ijoiidttn, in exchange for usual shipping dof‘u- trousers, and knickerbockers, to be according to 
nienls, as s(m.>u as the ship has got out of the sea * prescribed measurements and directions ; some 
The cargo was at the time it was : of the gtxids were alrea<ly made, and others had 
^hipped, and at all times subsequent, le-s than < to be manufacturetl ; no particular time was 
quarter's both accoirling to the measure of j mentionetl for delivery; one bale, value for 
lUU ehetwerts, equal to 72 quarters, and accord- j 25L 7.t. 8<7., was sent acc(^ding to order, and was 



545 SALE OF GOODS — Performance of Contract, 


acceptei ani taken into stock by the defendant ; 
another bale, value 2 If. S<y., was sent about a 
ifortuight afterwards ; it contained vests, troupers, 
ani kuickerboekers, value for IIL 12^., which 
were according to order, but the coats in the bale 
w'ere much smaller than those ordered ; the de* 
teiulant, on discovering this, returned the whole 
of the second bale to the plaintitF: — Held, that 
til 3 defendant was not bound to select and ac- 
cept, and was not liable for the value of such 
part of the second bale as corresponded with the 
order, and that he was entitled to return the 
entire bulk, notwithstanding that he had accepted 
the bale hrst sent. TaHing v. O'RlordeR^ 2 L, K. 
dr. S2— C. A. 

Sale of Goods not Divisible,] — The plaiu- 
titls contracted to sell to the defendants 25 
tons (more or less) Penang pepper, October 
November shipment, name of vessel or vessels, 
marks and particulars to be declared within 
sixty da 3 ’s from date of biU of lading. W'thin 
the stipulated time the plaintifiEs declared 25 tons 
by a vessel called the B., only 20 tons of which 
complied with the terms of the contract as to 
shipment, and made no further declaration. The 
defendants declined to accept any portion of 
the pepper : — Held, that the contract was en- 
tire, and that the defendants were not bound 
to accept the 20 tons, but were entitled to iubist | 
upon the delivery of 25 tons according to the 
contract. Jl'Viter v. Sula, 4S L. J., C. P. 41)2 ; i 
4 0, P. D. 239 ; 40 L. T. 476 ; 27 W. E. 631— 
C. A. i 

I 

"When Bound to accept Part.] — A buj^r on- j 
tered into two contracts, each of which was for ' 
the purchase from the seller of 4,500 quarters of , 
Bussian oats, more or less, “ shipment by steamer 
or steamers during February. Should ice at 
loading port prevent shipment within stipulated 
time, shipment to be made immediately after re- 
opening of the navigation." The seller shipped 
on board one steamer 4,511 quarters to answer 
the first contract, and 1,139 quarters to answer 
in part the second contract. He also shipped on 
board another steamer a sufficient quantity of 
oats to complete the second contract. The ship- 
ment on the first steamer was made in time ; 
that on the second steamer was made too late : — 
Held, that the buyer was bound to accept the 
1,139 quarters in part fulfilment of the second 
contra, Gt, notwithstanding that the other ship- ' 
meiit on account of that contract was made too 
late. Bviui'U v. Lawrence, 46 L. J., Q. B. 237 ; 
1 Q, B. D. 341 ; 24 W. R. 749-^0. A. And see 
^ases, ante, col. 532. ^ 

Tender of Larger Quantity than Ordered.] — 
The plaintiffs, at Hew York, contracted to sell 
and deliver 1,000 quarters of wheat to the defen- 
dants at Bristol, upon the terms, “ cost, freight, 
nnd insuranee.” Through a mistake the plain- 
tiffs shipped, by a sailing vessel, a cargo of 2,000 
quarters of wheat to K. at Bristol. They also 
forwarded to K. by steamer a biU of lading and 
a policy of insurance of the whole cargo of wheat 
shipped. This policy was “ free from particular 
average." K.., at the request of the plaintiffs, 
accepted a bill of exchange drawn upon him by 
them for the price of the 2,000 quarters. The 
defendants afterwards refused to accept the 
1,000 quarters from K. : — Held, that in an action 
against the defendants for breach of a contract 
to accept the 1,000 quarters, the plaintiffs were 
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not ready and willing to deliver the i.OOO 
(piarters to the defendants with.n the ’term> of 
their contract. Hicluoe v. Adnms, 31 L. T. 4ul 

— 0. A. 

A contract for the sale of cotton of a given 
quality is not psrforinel on the part of the 
seller, by a tender of a larger (piantity, out uf 
which the buyer is requireil to select those b lies 
which answer the description of the cotton con- 
tracted for. Rgldnds v. Kreltman, 19 C. B, 
(x.s.) 351. 

A person having ordered of a wine merchant 
two dozen of port, and the same quantity of 
sheriy, to be returned if not approved of, the 
merchant sent four dozen of each ; the buyer 
returned all but thirteen bottles, objecting to 
the quality : — Held, that more wine having been 
sent than was ordered, he was entitled to return 
the whole, and was not bound tn pay fur more 
than he retained. Hurt v. MdU, 15 Iff. A W. 
85 ; 15 L. J., Ex. 20 3, 

The defendant ordered of the plaintiffs speci- 
fied quantities of particular kinds of croekeiy, to 
be sent to him by railway. They sent a crate 
containing a smaller quantity of the particular 
gbo^lif, also other goads not ordered, and of such a 
nature as to be distinguishable from the others ; 
and they sent one invoice debiting the defendant 
with the contents of the whole crate. He refused 
to receive them, assigning as his reason that thc}^ 
were oat of time. At the trial of an action for 
their price, an objection was taken that the 
defendant was not bound to take any part of the 
goods because of the manner in which they were 
sent, accompanied by gaods not onlered : — Held, 
that the vendors had not furuishe I the goods so 
that the vendee was bound to accept them. L^oj 
V. Green, 1 El. A El. 969 ; 28 L. J., Q. B. 319 ; 
5 Jur. Cx.s.) 1215 ; 7 W. R. 4SG— Ex. Ch. 

Helil, also, that the vendee might have taken 
his own goods, and rejected the excess. Ih, 

Tender of Higher Price than Ordered.] — The 
defendant, a Liverpool cotton merchant, on 
2nd April, 1872, authorised the plaintilEs, mer- 
chants ac Liverpool and Bombay, to purchase 
100 bales Salem’s cotton at S7. per lb., to be 
shipped by sailing vessel, and to ilraw for in- 
voice amount at six months’ sight j which draft-^ 
the defendant engaged to accept, with shipping 
documents attached, anti to pay same. On the 
22nd April, the plaintiffs wrote from Bombaj^ 
that4,hc Salem’s cotton wouhl be shipped as soon 
as it arrived there. On the 14th June they 
wrote again from Bombaj'', enclosing invoice of 
100 bales Salem’s cotton, at 8|-d. per lb., and in- 
forming the defendant that they had drawn upon 
him at six months’ sight for the amount. On 
the 2nd July, before receiving the letter and 
invoice of 14th June, th^ defendant wrote to the 
plaintiffs’ Liverpool house that he had waited 
more than a reasonable time, and that he de- 
clined to have anything more to do with the 
cotton. On the 10th July ’the defendant re- 
ceived the letter and invoice of the 14th June, 
and wrote tagain to the plaintiffs’ Liverpool 
house, calling attention to the price charged in 
the invoice, and refusing acceptance of their 
draft. The following day the plaintiffs apolo- 
; gised for what they called the clerical error in 
j the price, said they were prepared to rectify the 
' mistake, and also tendered other cotton shipped 
: at the time the defendant wished. The defen- 
dant refused to have anything more to do with 
the matter : — Held, that the plaintiff could not 
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recover for tlie prec of the cotton. Jetjenon v. 
Qutrnei\''60 L. T. Mi 7. 

Custom — Gross or Net ’Weight.] — The plain- 
tiffs. merchants in Lomlnii. ortlereh of the clefen- 
tlant, a iiieicbant at .^iriL^apore, tno parceh. of 
25 toiisaiiTlontonv le'poetnely.of tea ra japiaiica. 
‘*pio\iileil it can he laulhoun heie. ail charge^ 
iaclialeil. at IS.v. per c^t.” The lieteiulant sent 
to the plaintiffs iiuoicos am I bills uf hnUng. 
representing' that two parctb. respectively of 
tiiM-e t\eieiits, ha4 l^en shipped to their order, 
and at tlie sirne time drew bilK upon them for 
the price, which the plaintiffs, upon the faith 
of the represcntaticm contained m the invoices 
and bill? of ladiHL% accepted and duly panl. 
Upon the arrival of the goods m London, the 
net weight, exclusive of packages, which con- 
sisted iff baskets and lea\es, proved to be 24 tons 
and IBLhj- tuns only* The plaintiffs took tlwr 
goods, and soM them; aiul brought an action 
hj recsoer back the surn overpaid, as upon a 
partial failuie ut cuiisideiatioii. U])on a special 
case, stating it to be the custom at isingapore to 
puirchnsc ten a japoniea by girus weight as 
packed, and in London to sell it net : — IJeld, 
that the jdamtiff' ^\ere entitled to recover. 
Jh'cauji‘ V, (tuinlii/. 8 B. 040; lU L. J., C'. 1*. 
71. 

Contract to take all Goods req^uired.j— -By a 
contract between a railway company and the 
defendant, ii ssas piovuled that he should 
supply, and the company slionld jmi chase, 
subject to the teiius and to the extent therein- 
after meutiune<l. all the coke that should be 
required by ihe company for working their 
railways between Loudon and Cambihlge and 
London and (-olcUester. By the fourth clause, 
the company engaged to take fioiu the defen- 
dants 550 tolls and Inu toiH of cuke weekly, 
during seventeen years ; and they further agreed, 
that, if they should rc<iuire mure than those 
quantities for working their lailways, they should 
take the samefium the defendant, with a pro- 
vis’o. that if they should re iuire less tlian the 
stipulated quantities, the su[iply ‘'huuld be re- 
duced aecDidiuuly. iqton giving the defendant 
three months* m iticc. And the company engaged 
that “ so long as the defendant should punctually 
and duly supfily the coke, and so long as the 
same should be of the beat quality, they should 
absniiu from making purchases of coke fron^any 
other persons : '* — Held, that the readiness and 
Willingness of the company to take from the 
defendant all the c<.ike they required for the 
purpose of their railways was not a condition 
precedent to their right to insist upon being 
supplied with the quantities expressly stipulated 
for ; and, couseiiuentl\> th.at the fact of the 
company having bought coke from other pei- 
6ons uffordetl no answer to an action by the 
company against the defendant for a failure to 
deliver the quantities contmeted for. luideru 
Ctmntks Ihj, v. PldVqmn^ 16 C. B. 2 ; 24 L. L, 
C. l\ 140. 

W, uudertf’ok to supply a gas company, for a 
pcrial of three yairs, with all such p'ipts as 
should from tune to time during the period be 
retpiircd by the company, at rates specified in 
the agreement. The company ordered large 
quantifies of pipes, anti, 'when the contract 
expired, had in stock many thousand yartls of 
pipes which IV. had supplied, and for which he 
ticmght to recover the diffeiience in price between 


the current value and the price paid according 
to the cuutract : — ^Hehl, that the contract could 
not be limited to orders for pipes required for 
use at the time of the orders, but that he was 
bouiul to supply all pipes ordered by the com- 
pany for 'u'orks 'which they w^ere carrying on 
aiur authorised to undertake by their act of 
iiarliament. IV/nteJuiujie v, Liverpool Gas 

5 C. B. 798 ; 17 L. J., C. P. 237. 

Quality — Special Denomination.] — In a con- 
tract for delivery in this country of a raw 
material, the produce of a foreign country, and 
de^ciibed by certain epithets in themselves in- 
definite, as long or white, the buyer is prima 
facie entitled to delivery of the article 'U’hich 
passes in the market under that designation ; 
and if the epithet has acquired m the trade a. 
definite meaning, as the usual or average length 
or quality, then the buyer is entitled to an 
article of such usual or average length or 
quality ; and it is no sufficient excuse for not 
delivering it that it is a fair average of the 
growth of the year. Frith v. Mitchell, 4 F. & F. 
404. 

Where goods are sold under a certain denomi- 
nation, the bu 5 ’er is entitled to have such goods 
delivered to him as are commercially known 
under this denomination, though he may have 
bought after inspection of the bulk, and without 
warraiity. Josluir/ Kin/jfiford, 1'6 C. B. (N.S.) 
447 ; 32^L. J., C. F. 94 ; 9 Jur. (X.S.) 947 ; 7 L. IT 
790; 11 W. Fv. 377. 

A contract for the sale of oxalic acid is not 
com])lied with by the delivery of an article 
which the jury finds not to come in commercial 
language propel ly within the description of oxalic 
acid, et'cn where the seller is not the manufac- 
turer of the article, and at the time of con- 
tracting expressly declines all responsibility as 
to the quality, and the buyer has had an oppor- 
tunity of inspecting it, and no fraud is suggested. 
Ik 

In an action for the price of coal sold as 
“Haswell Wallseiid,” without any warranty of 
(piality or size : — Held, that the only question 
was, whether it was that kind of coal. Taylor v. 
Valtoii, 3 F. A F. 263. 

Eight to Reject "when Inferior — Custom.] 

— A vendor cannot compel a purchaser to accept 
goods inferior in quality to that contracted for, 
where no property in the goods has passed or 
the .sale is not of a specific cargo.,. No Custom ' 
exists in the Liverpool com trade compelling the 
buyer to accept under such circumstances, and 
quiere as to the reasonableness of such a custom. 
SiniduuT^', Kitclwn, 1 Cab. & E. 217. 

Special Mark — ^Falsa Demonstratio.] — A. 

received an order from a correspondent at 
Bremen to purchase for him bar iron of a 
description kno-wn there as S. & H. crown iron. 
Upon inquiry, he found that the firm of Snowden 

6 Hopkins, whose mark that was, had ceased to 
exist, and had been succeeded by a firm of 
Hopkins & Co. (the plaintiff) ; and he accord- 
ingly, through a broker, bought of the plaintiff 
sixty-seven tons of iron, which was described in 
the bought and sold notes as •* S. A H. (crovTi) 
common bars.’* The iron when tendered was 
found to bear the mark of the new firm “H. A 
Co.” with a crown, and was rejected by A. In 
an action for refusing to accept the iron, the 
jury found that tho mark “ S. A H.” was not a 
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material part of the bargain , and that the article 
tendered was substantially what A. bargained 
for . — Held, that, construing the contract by 
the burrounding circumstances, the mark S & H. 
might, if necessary, be rejected as falsa demon- 
stratio, and that the contract was complied 
with by the tender of iron marked “ H. & Co. ’ 
Uojilihis V. Hitchcock., 14 C. B. (N.S.) ^>5 ; 32 
L. J., C. P. 154 ; y Jur. (N.S.) SUG ; 8 L. T. 204 ; 
11 W. K. 507. 

Sale of Eice “in Double Bags.”] — The 

defendant contracted to deliver to the plaintiif 
rice ‘‘ill double bags,*’ to be shipped for New 
York. There was evidence that rice m single 
bags wouhl not readdy sell in the American 
market, and that in New York double bags were 
considered essential for transit to the west . — 
Held, that, as the packing in double bags 
affected the quality and description of the rice 
sold, the plaintiff was entitled to reject it if sent 
in single bags. Multi n v. London II tee Mill Co., 
20 L. T. 705 ; 17 W. P. 7(58. 

“ Xo Meet Convenience and Taste.”] — A. 

having applied to IL, a coachmaker, to build for 
him a carriage of a particular description, the 
latter, at his request, sent him a drawing, ■which 
A. returned, with objections. B. thereupon wrote 
to A., expressing his regret that the drawing 
sent did not meet his approval, adding, “ If you 
order, every attention shall be paid to any ; 
particulars you may think proper.” A., in reply, 
wrote, “I have duly received your reply to my 
last, and can only continue to wonder at your 
disinclination to furnish me with so simple a 
drawing as I then requested, wdth the view of 
obviating as far as possible the chance of any 
misconception which might otherwise arise m 
respect to my order, which I can now, of course, 
give in general terms only, and on the assump- 
tion that you undertake to execute it in a manner 
which shall meet my apiu’oval, not only on 
the score of workmanship, but also that of con- 
Tcnience and taste. ’ The carriage was thereupon 
built, and forwarded to A., who found many 
faults in it, and rejected it : — Held, that the 
order having been given and accepted on the 
express condition that the carriage should meet 
with the approval of A., “ on the score of con- 
venience and taste,” the latter was entitled 
(acting bona fide, and not from mere caprice) 
to reject it. Andccios y. Mcljield, 2 C. B. 
(n.s.)-779. 

Allowance — Difference of Kind.] — Parties, 
through a broker, bought “ the following cotton, 
viz., ~ 128 bales, at 2od. per lb., e:3^ected to 
arrive in London per ‘ Cheviot ’ from Madras. The 
cotton guaranteed equal to sealed sample in our 
(the brokers’) possession. Should the quality 
prove inferior to the guarantee, a fair allowance 
to be made.” The sample was of Long-staple 
Salem cotton. The 128 bales marked ^ w^hich 
arrived by the “Cheviot” contained Western 
Madras cotton. The cotton ■was not in accord- 
ance ■with the sample; Western Madras cotton 
is inferior to Long-staple Salem, and requires 
machinery for its manufacture different to that 
■which is used for Long-staple Salem ; and the 
market price of Western Madras was at the date 
of the coiitKict only 2M. per lb. : — Held, that the 
cotton tendered was not that which the buyers 
bargained for, and that they were not bound to 


accept it ; for that the allowance clause had 
reference only to inferiority of qaaluy, and not 
to difference of kind. Azemar v. CcWilla, 30 
L. J., 0. P. 124 ; L. 11. 2 C. P. 431. Amnaed, 
30 L. J., C. P. 203 ; L. IL 2 0, P. 077 ; 10 L. T. 
571 ; 15 W. E. 908— Ex. Ch. 

A person bought at a price named -*413 bales 
of wool, to arrive ex ‘ Stige,’ or any ve^jsel they 
may be transhipped in. The wool to be 
guaranteed about similar to samples in the 
celling brokers’ possession ; and if any dispute 
arises it shall be ilecided by the selling brokers, 
whose decision shall be final.” On the^rrival of 
the wool, it turned out not about similar to 
sample, and the brokers, after protest from the 
buyer, awm-ded that he should take it at a certain 
abatement in the price of different bales : — 
Held, that as the contract was for the sale of 
specific goods, the guarantee was not a condition 
,but only a warranty, and the buyer could not 
reject the wool on account of its inferiority ; that 
the brokers hud power to award as they had, and 
the buyer was bound to take the wool accord>-, 
ingly. Jleijioortli v. ILitckbmm, 3G L. J., Q. B. 
270 ; L. E. 2 Q. B. 447. 

Under a contract to purchase 300 tons of 
Ca^hpeachy logwood, at 35^. per ton, iVc,, to be 
of real merchantable quality ; and such as might 
ba determined to ba otherwise by impartial 
jmlges to be rejected ; the vendee is bound to 
take so much of the wood tendered as turned out 
to be of the sort described, at the contract 
I price, though it appeared at the time that a 
part, which was afterwards ascertained to be 
sixteen out of the 300 tons, wa-^ uf a different 
and inferior description. Graham v. Jachmi^ 
14 East, 498. 

3. Other Poi>’ts as to Delivery. 

Mode of Tender— In Closed Casks.]— An aUega* 
tion of a tender of goods is not supported by 
proof of a delivery or an offer to deliver closed 
casks, said to contain them ; but they should be 
tendered in such a way that the party may have 
a reasonable opportunity of inspecting them, and 
of ascertaining whether what he has bargained 
for is presented for his acceptance, Xsherwood 
V. Whitmore, 11 M. k W. 347 ; 2 D. (N.S.) 548 ; 
12 L. J., Ex. 318 ; 7 Jur. 635, 

Insufficient Casks.] — declaration set out a 
contract for the purchase of oil, with a breach, 
tha? the defendant refusal to accept the oik " He 
pleaded, that the casks in which the oil was con- 
tained were not well seasoned : — Held, a bad 
plea. It admitted the good quality of the oil, 
and did not state that the oil "was rendered of no 
use or value in consequence of the insufficiency 
of the casks. Gower y. Von Ladelzen, 3 Bmg. 
(n.c.) 717 ; 4 Scott, 453 ; 3 Hodges, 94 ; G L. J., 

C. P. 198 ; 1 Jur. 285. 

Hatural Deterioration,] — The plaintiff agreed 
to sen to the defendant hoop iron to be manu- 
factured in Staffordshire, and delivered in Jan- 
uary and February at Liverpool. The iron was 
to forwarded by canal boats, vessels, and 
carts. Iron so forwarded, at the period of the 
year in question, necessarily suffers some de- 
terioration by being rusted. The iron, which 
was clean and bright when put on board, ar- 
rived at Liverpool in a rusty state, and accept- 
ance of it was refused by the defendant 
Held, that the defendant was bound to accept 



551 SALE OF GOODS — Performance of Contract. 552 


the iron if it was only so far deteriorated as it 
would neeessarily be in its trandt from Stalfurd- 
sliire to Liverpool, and that the jud^e mis- 
directed the jury in •■'aying that the defendant 
wu'. entitled to have it delivered to him at Liver- ' 
pool in a merchantable condition, JJuIl v. 
Itohhfffi. iU Kx. 842 ; 2 C. L, H. 127C ; 24 L. J., ^ 
Ex. 105 ; 2 \V. IL 028. 

In two Deliveries.] — The {Tamtitf contracted 
to hc-ll to the defemlant 20U ton*- of brimstone. 

to be delivered ex the lirit parcel of bnnisrone 
we have in the Tyne on our account.” A ship 
arrived in the Tyne with a cargo of brimstune. ^ 
The plainiiS, having obtained leave from the 
ov.-ntr to di'-po-e of tifty tons on hi, " own account, 
tendered the tifty ton^ to tin. defendant, who 
vt i^hed to cancel 'the contract, and refu'^etl to re- 
ceive them. Another vt»^iel ha\ ing subsequently 
ai rived in the Tyne with brmi5,toiie, the plaintiff^ 
having in hl:e manner obtained ])erini^’^icui of the 
owner to di-poac of it on ho u\mi account, ten- 
•tlered 150 ton^ to the defeiniaiit in fulfilment of 
the contract, Thw portion abo the defendant 
declined to accept. The defendant never ob- 
jected to the biiiirt one being otftred to him in 
n'io deliveries: — Held, that the plaintiS Tiad 
vulhciently temlereil the brimstone pursuant to 
hi' efiiitract to entitle him to iccover again^t the 
defendant h*r refusing to accept. Ludinmnin v. 
Ut'iiff, 2t> L. J.. Ex. 102 ; o Tur. (N.S.) 219 ; 5 
K. 294— Ex. Ch, 

Constructive Delivery,]— Goods shipped at 
Liverpool for CJiuebec were taken on their arrival 
to the examining waiehouse, and were entereil as 
condgnetl to & S. and were marked “ M. 6: S.” 
Ey the regulations of the warehouse, consignees 
were entitled to possession on payment of freight 
and duty, JI. ic S. having obtained an advance 
on the goods from Y. A: Co., signed a request note 
directed to the oliicer of the warehouse, directing 
him to hold their gcKids subject to their order, 
they paying duty and stonige charged before re- 
moval.” The officer wrote across the note ac- 
cepted,” and signed it ; — Held, that by the ex- 
press agi cement of the parties, followed by the 
aceeptarme of the officer of the warehouse/there 
was a valid constructive delivery of the property 
ill the gootls to Y. Co„ suflicient for the pur- 
poses of the pledge. Yoiiuq v. Lamhert, G Moore. 
P. C. (N.S.) 40G ; 39 L. J., ?. L. 21 ; L. K. 3 
P. C. 142 ; 22 L. T. 199 ; 13 W. P. 497. 

Sending Vessels to Eeceive.] — r,y two con- 
tracts, entered into at ditferent times, the defen- 
dants engaged to ship at Lronstadt for the 
plaintiff a 250 tons and 350 tons of i ve meal, each 
contract stipulating tJiat the shipment should be 
made at the first open wider, allowing a fair and 
reasonable time for the arrival out of the vesael 
and getting the goods dowm to Cronstadt ; that 
parmeut should be made one-third at three 
montlis, from the date of bill of lading, but that 
should the ves'^el not arrive in time for the goods 
to be shipped before the aoth June, or the sdlers 
not be able to pioeure a ship by that date, the 
sellers should draw for the remainder as speeded 
aliovc. In an action by the buyers against the 
sellers for tlic breach of these two contract'?, the j 
ih-fendaiitr. pleaded, that the plaintiffs v.eie nut. 
at and after the arrival of the vessels at Cron- 
stadt. and thence :it and until a fair and reason- 
able time had elapsed for getting the goofis down 
to ITvnsiadt, muly and willing tu buy and 


accept and pay for the meal in manner and form 
as alleged, and that the plaintiffs had not per- 
formed the contracts in all things on their part 
to be performed in manner and form as alleged : — 
Held, that the circumstance of the buyers having 
sent out three vcasels, neither of which was of 
capacity sufficient to take on board the quantity 
mentioned in either contract, and wdiich arrived 
at the pL»rt of loading at diiierent times, did not 
entitle the defendants to a verdict upon these 
issues ; but that the buyers were entitled to 
maintain an action against the sellers, although 
they had not sent out one vessel to receive the 
quantity mentioned m each contract. Ueadu v. 
Meiilaefy 1 C. B. 152 ; 18 L. J., C. P. 145, 

Place of Delivery.] — Although the consignor 
of goods directs a carrier to deliver them to the 
consignee at a particular place, the cai’rier may 
deliver them wherever he and the consignee 
agree. L. t\'* X, TP. By. v. Bartlett^ 7 H. & 

40U : 31 L, J., Ex. 92 ; 8 Jur. 58 ; 5 L. T. 
399 ; lU W. IL 109. 

A. contracted tu sell to B. 500 bales of cotton 
at a given price, to arrive at Liverpool, per ship 
or ships, from Calcutta. The contract contained 
provisions as to quality, and for a reference in 
ea«e of dispute ; and then followed these words : 

The cotton to be taken from the quay ; cus- 
tomary allcwances of tare and draft, and the 
invoice to be dated from date of delivery of last 
bale” : — Held, that the stipulation as to the place 
of delivery was not a condition precedent, but a 
mere stipulation in favour of the seller, and that 
the contract amounted, in effect, to a contract 
to debvcT the cotton at a reasonable time, and 
under reasonable circumstances, the article to 
be at the buyer’s charge from the time of its 
landing on the quay. Xeill y. WhiticartJi, IS 
0. B. (N.s.) 435 ; 34 L. J„ C. P. 155 ; 11 Jur. 
(Jt.s.) 158 ; 11 L. T. G77 ; 13 W. E. 461. Affirmed, 

1 H, & E. 832 ; 35 L. J., C. P. 304 ; L. E, 1 G. P. 
684 : 12 Jur, (K.s.) 761 ; 14 L. T. 670 : 14 W, E. 
S44— Ex. Gh. 

Selecting Port for.] — In an action by vendors 
against jiurchasers for not accepting one of 
several cargoes of Indian corn, sold “ with privi- 
lege of having shipment to a direct port in the , 
United Kingdom” (subject to certain excep- 
tions), “port to be named on signing bills of 
lading,” the defendants pleaded that the plain- 
tiffs were bound, under the contract of sale, to 
consult the defendants, and to give thefii the 
privilege of selecting any direct port in the 
United Kingdom, save as excepted, for the desti- 
nation of each cargo before the signing the bUls 
of iading.^and that the cargo which they refused 
to accept liad been shipped, and the bills of 
lading signed, without affording them the option 
of exercising such privilege. The plaintiffs having 
taken issue in fact, the jury found that the de- 
fendants had not been given the option of select- 
ing a direct port for the destination of the cargo : 
— Held, first, that the contract was subject to the 
term pleaded. Xjhij; v. Ir. E. 7 G.L. 557. 

Held, secondly, that on the record the defen- 
tkints were entitled to judgment, irrespectively 
of the question whether the observance of the 
term was a condition precedent to the plaintiff’s 
right of action. IK 

Consolidating several Contracts.]— In an ac- 
tion by the Selim'S against the buyers, for the 
breach of two contracts for the shipment at a 
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foreign port of two several qiiantities of rye 
meal, the declaration stated, that “after the 
making of the contracts, and before the per- 
formance of them or any part thereof, it was 
agreed between the plaintiffs and the defen- 
dants, that the two contracts should be deemed 
and taken to be and to operate as one contract, 
and should be performed as if the same had been 
one contract for the amount of the two quan- 
tities of meal ” : — Held, that this allegation was 
not sustained by proof that the buyers had sent 
out three vessels to receive the meal, the first of 
which was not of capacity sufficient to take on 
board the quantity mentioned in the first con- 
tract, and that they had received a separate bill 
of lading of the cargo brought home by that 
vessel, and accepted a bill drawn on them for 
the stipulated proportion of that particular cargo. 
Ofemaeff Y. Heade, 7 0, B. 139. 

Tender of Two out of a Set of Three Bills of 
Lading.] — ^AVhere by the terms of the contract 
of sale of goods to be shipped, payment is to 
be made in exchange for bills of lading of 
each shipment, the purchaser is bound to pay 
when a duly-indorsed bill of lading, effectual to 
pass the property in the goods, is tendered to 
him, although the bill of lading be drawn in 
triplicate, and all the three are not then ten- 
dered or accounted for : and, if he refuses to 
accept and pay, he does so at his own risk as to 
whether it may turn out to be the fact or not 
that the bill of lading tendered was an effectual 
one, or whether there was another of the set 
w'hich had been so dealt vnth as to defeat the 
title of the purchaser as indorsee of the one ten- 
dered. Sandei's v. Maclvaii^ 52 L. J., Q. B. 4S1 ; 
U Q. B. D. 327 ; 49 L. T. 462 ; 31 W. R. 698 ; 
5 Asp. M. C. 160—0. A. 

Per Brett, M.R. : The seller of such goods 
should make every rea^^onable exertion to for- 
ward the bills of lading to the purchaser as soon 
as possible after the shipment, but there is no 
implied condition in such a contract that the 
bills of lading shall be delivered to the purchaser 
in time for him to send them forward so as to be 
at the port of delivery either before the arrival 
of the vessel wfith the goods, or before charges 
are incurred there in respect of them. 1 h. 


F. DISCHARGE AND BREACH OF 
CONTRACT. 

1. Impossibility op Perpoemakce. 

Destruction of Specific Crop.]— W-jaen, from 
the nature of a contract, the parties must from 
the beginning have known that it could not be 
fulfilled unless when the time for the fulfilment 
arrived some particular specified subject-matter 
continued to exist, no warranty that the subject- 
matter should so continue to exist is to be im- 
plied from the fact that the subject-matter was 
not in existence at the time of the making of 
the contract. The contract in such a case is 
therefore subject to the implied condition that 
the parties shall be excused if, before breach, 
performance becomes impossible by the perishing 
of the subject-matter without default of the 
contractor. Moicell v. Coujyland , 46 L, J., Q. B. 
147 ; 1 Q. B. D. 258 j 33 L. T. 832 ; 24 W. E. 
470-^0. A. 

In March, 1872, the defendant agreed to sell 
to the plaintiff 200 tons*v of p^^tatoes, grown on 
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land belonging to the defendant at to be de- 
livered in the following September and October. 
The defendant sowed a sufficient quantity of 
potatoes on lamls beionLdng to him at W. to 
meet the contract in tlie ordmary course of hus- 
bandry. Before the time for the performance of 
the contract a large portion of the crop was de- 
stroyed by disease without any default on the 
part of the defendant, and the remainder was 
insufficient to meet the contract. In an action 
for non-deli\ery : — Held, that the contract was 
for the -ale of a specific crop, without any war- 
ranty that the crop should continue to exist at 
the time of performance. Ih, 

Where Delivery Impossible.] — The agents of 
M. at Chill having purchased a quantity of 
nitrate of soda, and chaitered the ve-sel “"Pre- 
*CUrsor” to convey it to England, ISI. contracted to 
sell to S. “ 600 tons, more or le-^, being an entire 
parcel of nitrate of soda, expected to anuve at 
port of call] ler ‘Precursor,’ . . Should any circum--- 
stauce or accident prevent the shipment of the 
nitrate, or should the vessel be lost, the contract 
to be void. ’ At the date of the sale the greater 
pare of the nitrate of soda inteniled for shipment 
had been destroyeil by an earthquake. The 
ebarterparty was subsequently cancelled, and 
notice oh this fact was in due course forwMrded 
to S. M.’s agent afterwards purchased, a like 
quantity of nitrate of soda on his account, and 
obtained a transfer of a second ebarterparty 
made between the vendors and the owners of 
the “ Precursor ” for die conveyance of the second 
parcel of nitrate of soila to Englaml. Upon the 
arrival of the cargo in this country 8, laid claim 
to it under Ids contract • — Held, that the con- 
tract related only to the nitrate of soda which 
was then expected to be carried by the particular 
voyage, and that upon this voyage being rendered 
impossible, the liability of M. was terminated, 
and S. had no claim to the cargo subsequently 
purchased. Smith v. 41 L. J.. Q. B. 91 ; 

L. R. 7 Q. B. 139 ; 26 L. T. 103 ; 20 W. R. ISC— 
Ex. Ch. 

Delivery prevented through Strikes.] — The 
plaintiffs, on the 13th September, 1873, con- 
tracted in writing with the defendant to sell 
4,000 parcels of Kibbles coal at lo^. 6^7. per 
parcel of 2,240 lbs., loaded into the defendant’s 
trucks at the average rate of two trucks per day, 
a truck consisting of eight tons, in the event of 
a colliei*s’ strike or accident the vendors not 
binding themselves to keep up the daily supply. 
Coal was delivered under this contract up to the 
28th March, 1874, but on that day, in conse- 
quence of the plaintiffs’ men refusing to accept 
a low’d rate of wages jiroposed by the plaintiffs, 
in pursuance of a combination entered into by 
the plaintiffs with other masters in the district, 
the pits w’ere closed by the plaintiffs, and re- 
mained closed until the 2Sth July, other pits in 
the neighbourhootl being also closed by their 
owmers for a like reason. During that time no 
coal was in consequence delivered ; but at the 
endi of the strike the plaintiffs called upon the 
defendant to take the amount of coal which 
still remained undelivered under the contract. 
In an action for not accepting this coal : — Held, 
that the stnke wms equallj’- a strike writhin the 
meaning of the contract, though brought about by 
the plaintiffs loivering the wages of their men ; 
that the effect of the strike wms merely to postpone 
the daily deliveries, and that the defendant was 
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bound to accept the coal remaining undelivered. 
JCiiiff V. Parker, 3-1 L, T. 8S7. 

Held, also, that under the circumstances the 
delay was not nf ‘‘Uch a nature to entitle the 
defendant to consider the contract at an end in 
a coiuniercial sen-e, and so rcpuiliatc the per- 
formance of It. I?h 

Conditional Contract. — Where there is an 
agreement to deliver iroMtls on a condition which, 
without any default in the vendor, nevei happen^, 
he Mill not he liable fur a non-delivery ; but 
wheie the agrroinent is ab^^olute or conditional 
on an event which happens, the vendor will be 
liable f«»r a bieach. though wirhoiit rlefault on 
his part ; for it is his own heedle^^nc'S if lie 
runs the risk ot undeitaking to perform an im- 
possibility when he miLdit have provided against 
It bv hi^ contiaet. JLi/'e Ii'nr.soiK 4 1‘. B.* 
8:> : 27 L. J.. 0. P. 181) ; 4 Jur. C^.s.) 3G3 : 
G W, ib 3;pj. 

^ Conirai’t in London for the =ale of tallow 
from a part.eular ^hip. to be taken fiom the 
king's landing scale, if it should not arrive on 
or l3en're a given day the b.irgain to be void : 
the ''hip wa- wiei'kcd off the coast of ScotlaTid, 
but the cargo ^sas saved, and rnisht have been 
forwnidcd to the port of Xamilon by the given 
<lay. The vendors rc'old the tallow m Scotlaiuh 
'J'he purchaser did not offer them any Indemnity 
if they \wmltl bring the tallow to London * — 
Held, that the vendors ^\eie not answerable for 
the Tion-dtdiverv "f the tallow. Idle v. Thornton^ 
3 Camp. 274 ; iS ii. K. TUh. 

Eestraint of Princes.] — It is no answer to an j 
action atraiu'-t the vendor of goods to be shipi>eil ' 
at St. Betei’-hurg on a particular rlay. m certain | 
ships, that such goods were seized by the Ilu-sian 
government on boaid lighters for the purpose of 
loading the ^hips, aiirl that the ships cut their 
cables and {uit to sea to avoid an embargo. 
SplUlt V. Iltath^ 2 Camp, .i7, n. ; 11 11. il. 0637 

Sal© of Horse — Death of Horse before Sale 
Absolute.] — A hoi^e was sold by the plaintiff to 
the defendant upon condition that it should he 
taken away by the defendant and tried b\’ him 
fur eight days, aiul retained at the end of eight 
days if the defendant <liil not think it suitable 
fur his purposes. The hoi'se died on the third 
day after it was place«l m the defendant's -tayie, 
without fault ot either party ; — Held, that the 
plaintiff could not maintain an action for tlie 
price, as for goods sold and (ielivercb IHpluek 
V. Barnci^, 4i) L. J., C. V. 638 j 5 C. i\ D. 321 ; 
29 W. E. 139 ; 44 J. P. 60! . 

2. LS’SOLV'ENCY. 

Of Vendee.] — In the beginning of February, 
1372, the pliintiffs agreed to buy and the de- 
fendants agreetl to sell 200 tons of iron, to be | 
furwaixled in quantities of 25 tons per month, i 
the drst delivery to be in April. At the time of | 
making the Contract the plaintiffs were insolvent, 1 
and upon the 12th of March they determincdKo 
suspend payment. They forthwith informed tlie 
tlefcndauts of their in.^oivency. Upon the 5th 1 
of April there was a meeting" of the plaintiffs'- 
creditors ; the contract with the defendant^ was j 
not mentiuiied m their written statement of i 
affairs. Th»i iron was not forwarded bv the de- ^ 
fendjmta in April or the early part of "Mav, nor i 
did the plaintiffs require it to be delivered, nor 


did they offer payment for it. The plaintiffs’ 
creditors ultimately accepted a composition of 
live shillings m the pound. The plaintiffs took 
■ new partners ; and on the 13th of May they 
, called upon the defendants to supply iron ac- 
i cording to the contract of the preceding Feb- 
! riiary ; the defendants forthwith repudiated 
! liability to fullil the contract. The plaintiffs 
[ having sued for breach of the contract : —Held, 

: that there was evidence upon which a jury might 
I hud that the contract bail been rescinded, and 
] could not be enforced upon the 13th of May. 

I Jkfn/afi V. Barn, 44 L. J., 0, P. 47 ; L. E., 10 
. C. V. 15 ; 31 L. T. 616 : 23 W. E. 239. 

By a contract dated the 27th of October, IS 74, 
the * U, company contracted to sell to the P. 
company 2,5o0 tons of pig-iron, to be delivered 
i over the next ten months in about equal monthly 
I quantities. Payment by four months’ bill net, 

; nr cash less 2^ [ter cent, discount, on the 10th of 
i the iwith ne.xt following each dellver3^ In 
performance of thw contract the C. company, in 
No\ ember and December, 1874, and in January 
and February, 1875. made deliveries amounting 
to S.52 tuns. On the 24th of February the P. 
company, requiring further capital to carry on 
their Imsirie^s, called a meeting of the principal 
creditors, with a view' to an arrangement being 
made for an extension of credit, and laid a state- 
ment of affairs befoie them, showing that out of 
a nominal capital of lOO.OOOL. of w'hich 80,0U07. 
was paid u[>, the company had sustained losses 
to the e.xtent of 4u,ouu/. " The creditors did not 
accept tlie propositions submitted to them, and 
the 0. company, considering the statement to 
be a declaration of insolvency, declined to make 
any further deliveries except for cash, and there- 
upon the P. company canceUed the contract. 
Tiiree months afterwards the P. company was 
ordered to be w'ound up. Upon a claim by the 
C. company fur damages in respect of breach of 
the contract ; — Held, that the statement of 
affairs laid before the creditors on the 24th of 
I’chruary did not amount to a declaration of in- 
solvency which justitied the G. company in re- 
fu-inu to «leliver witlniut cash payments, and 
the claim wa^ disallowed. Phccaix Bememer 
Sfeel (\k, hi rt\ Cariiforth Hfe^nutlte Iron Co., 
t B,r parte, 46 L. J., Ch. 115 ; 4 C’h. D. 108 ; 35 
, L. T. 776 ; 25 \V. E. 187— C. A. 

I The rule laid ilown m Chuhner.^, hx parte, 

I Bdirardff, In re (42 L. J.. Bk. 2, 37 ; L. E. S Ch, 

I 283 ; 28 L. T. 325 ; 21 ML E. 349), only affplies 
where there is &omething amounting to a declara- 
tion on the part of tlie pui’chasers that they will 
be unable to meet their engagements. 11). 

f^ 

Bankruptcy of Burchaaer before Delivery of 
Goods Sold on Credit.] — When the purchaser of 
' goods sold on credit becomes bankrupt before 
! the vendor has parted with the possession of the 
I goods, the trustee in the bankruptcy has a right 
to elect to complete the contract by paying the 
agreed price in cash within a reasonable time. 
But. if he does not do so, the vendor is entitled 
to treat the contract as broken, and to resell the 
goods, without first tendering them to the 
trustee. And the vendor is entitled to prove in 
the bankruptcy for damages for the breach of 
contract, the measure of damages, if the market 
is falling, being the difference between the 
contract price and the price obtained on the 
resale. tS^apleton, B.c parte, Xatkan, hi re, 
10 Ch. D. 586 ; 40 L. T. 14 ; 27 W. E. 327— 
U. A. ' /- 
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3. Fraud. 

Election to Eescind.] — To support a ploa of 
rescission of a conti-act on the ground of fraud, 
it is not necessary to prove that the circuinstancLS 
-of the fraud ■wore known to the defendant, aiul 
the contract rescinded before action brought. 
The election to rescind may be made at any time, 
unless there has been a previous election to affirm 
the contract. Clonqli v. L. 4* JV. IT. ify.. 41 
L. J.. Ex. 17 ; L. lb, 7 Ex. 20 ; 25 L. T. 7US : 
:20 W. K. 18i)— Ex. Cb. 

A. purchaseil goods of a company, not intcnd- 
mg to pay for them. The company delivered 
them to a carrier to deliver them according to 
Elis instructions to C. The earner afterwanls 
lield the goods for 0., at his reiiuest. as a ware- 
houseman. A. becoming bankrupt, the company 
(^iemanded the gooils, and the carrier re-<leUvereil 
them, under the mistaken supposition that the 
transitus was not determined. In an action of 
trover against him : — Held, that an citilitalde 
plea of rescission »tf the cnntraet, on the ground 
of A.’s fraud, to which C. was privy, would 
raise a good defence to the action, although the 
fraud was not discovered till the cross-examina- 
tion of C. at the trial of the aetiuii. i b. 

Examination.] — It is no defence to an action 
for rescission of a contract on the giound of 
fraud that the pLaintiH inquired to a certain 
oxtent whether the representation made to iiim 
was true, but did it so carelessly and ineii’oetualiv 

not to observe the fraud, lieihjmie v. Jiurd^ 
451 L, J., Ch. 113 ; 20 Ch. D. 1 ; 45 L. T. 485 ; 30 
W. Ft. 251— C. A. 

If a maker of a chattel makes it with a patent 
defect so serious as to render it worthless, and 
the person for whom it is made has an oppor- 
tunity of inspecting it before it is delivered, the 
maker is not guilty of a fraud if he does imt 
point out the "defect. IlorduV v. Thom a 1 
H. & C. 90 ; 31 L. J., Ex. 322 ; S Jur. (N.s.) 721 : 
<6 L. T. 402 ; 10 W. F. 05U ; at niM prius, 2 F. 

F. 785. 

What Amounts to Eraud.] — A. sold goods to 
B. to be paid for by a bill at two months, and 
not being able to obtain it from !>., and doubt- 
ing his solvency, A. employed his broker to le- 
purchase them lu his own name, which was done, 
.although at a great loss. B. atterwards lieeame 
a bankrupt, without knowing that thegootls had 
been repurchased by the bioker on the account 
of A. In an action of trover by the assignees of 
B. against A. fur the goods : — Held, that they 
were not entitled to recover, as the transaction 
was not fraudulent on the part of A. ^ IlarrU v. 
Jjundl^ 4 Moore, 10 ; 21 F. K. (5(52. 

If A., under the pretence of a purchase, obtains 
possession of B.’s goods, and absconds to avoid a 
rsuit for their value, and the sheriff seizes such 
.goods in execution immediate^ after the delivery 
to A., it seems that B. may lawfully rescue them 
.out of the hands of the sheriff, even by stratagem : 
but the validity of the purchase by A. is a ques- 
tion for the jury, viz., as to whetber the jmrehascr 
bad obtained possession uf the goods with a pre- 
conceived design not to pay for them, BnutoJ 
<(Earl) V. 2 D. & F. 755 ; 1 B. &C. 

514 ; 1 L. J. (0.8.) K. B. 178 ,* 25 F. F. 488. 

Intention.] — In order to set aside a sale of 
t^oods quoad a purchaser, on the ground that it 
was made with the intention of defrauding the 


creditors of the seller, it mu-.t be -howu tha.( the 
purchaser wa^ aware of that intenrmn. and that 
he cun'^pired with the seller tn earry it into 
effect. JjontVijf v. (riirnett^ 1 (Air A K. 32/>. 

A. bmurht goods fnmi B. with the fraudulent 
intention of never paying fur them, and ke[it 
them until hi^ bankruptcy : — Hell, that they 
di<l not pass to liis a>sigiieGS under his bank- 
ruptcy, as having been in his pus-e-'-ioii. order 
aiul dKpodtion, as the repute<l owner thereof, 
with the consent of the true owner. Loud v. 
Grron, 15 M. A W. 21(5 ; 15 L. J., Ex. 113 ; 10 
Jui. 1 Ij3. 

Knowledge.] — "Where cotton was sold by 
saiuijie. upon a representation that the bulk 
eoiTesponded with the sample, but no warranty 
was taken by the pureha'icr, and the bulk of the 
cotton tinned out to be of inferior rpiality, and 
lo have been falsely pai'ked, though not by the 
seller : — Held, that an action tor a fake awl 
fiaiidulent representation was n«4 maintainable 
without showinir that such lepre-entation w'as, 
talse to the knowdedge of the seller, or that he 
acted fraiuliilently or airam'-t good faith in 
innkirig it. Ormrod v. JLufh, 14 M. W. (551 ; 
Ul. J,Ex. 3o{;. 

Effect of Fraud.] — A contract for the sale of 
good-i, nbt.uned Ij}' fraud on the part <if the pur- 
elia^er, is vend only at the election uf the vendor ; 
and it is too late to ileelare such election after 
the youds have passed into the hands of a bona 
ride purchaser. Wh'do v. Garden^ lU C. B. 919 ; 
29 L. J., 0. P. 1(5(5 : 15 Jur. (539, 

A man cannot recover for the price of goods 
sold under a fraud, Loivia v. fb.s^/v/rr,2 Taunt. 2. 

On Property ] — The established principle 

is, that fraud only gives a right to avoid a pur- 
chase, that the pruiterty Ye>ts until avoideil, and 
that all mesne dispositions to [lersous not parties 
to, t)r at least not cognisant of the fraud, arc 
valid. Sfeietumu v. Xewnluim. 13 C. B, 285 ; 22 
L. J., r. P. lib ; 17 Jur. (599— Ex. Ch. 

A "ale of goods effected by fraud does not 
change the property in them. Abhotts v. JBarr\}^ 

5 iloore, 98 , 2 Br. & B. 3(59. 

AVheie a vendee, wdio has made a false .and 
frainluieiit misrepresentation, obtains, by means 
uf it, possession of a chattel from a vendor wffio 
intended to transfer both the property and the 
pof session, the property vests in the vendee until 
the vendor has done some act to disaffinfi the 
transaction ; and therefore if, before (he disaffirm- 
ance, the H’audulent vendee has assigned or 
transferred the chattel to an innocent transferee, 
the title of such transferee is good against the 
vendor. Knupford v. JAvvy, 1 H. k; X. 503 ; 26 
L. J., Ex. 83*; 3 Jur. (N.S.) 08 ; 5 WA F. 151 — • 
Ex. Ch. S, CL 11 Ex. 577; 25 L. J., Ex. 16(5, 
See also ante, cols. 444, et seq. 

Waiver.] — If a party is induced to purchase 
an article by the fraudulent misiepie'^eiitations 
of the seller of it, and, after discovering the 
fraud, continues to deal with the article as his 
o\fn, he cannot recover back the money from the 
seller. Campbell v. I'lemiutj, 3 X. A: M, 834 ; 1 
A. & E. 49 ; 3 L. J.. K. B. 13(5. 

The right to repudiate the contract is not 
afteinvards revived by the discovery of another 
incident in the same fraud, Ib. 

Estoppel— Party Liable.] — An action Fes for 
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the Yrfiliie of 2:oot,l'=i Y.’iiich the cleft-iiilant lias by 
his fraudJmliiee<l the plaintiff tu sell to third 
person who is nnablc* to pay fur them. JhlV v. 
Perroft, 3 Taunt. 274 ; JibhlU v. Lev if ^ 1 
Stark, 20. 

As against Third Parties,] — 4Vhcre an owner 
of itouL sailers another to hnye possession of 
thoiu. or of thednoumentswlrcliare tltecufknce 
oif propel ty therein, on a sale to liiin obtained by 
mean'' of fiaiululeiit representation-, and avoid- 
aVile at the option of the owner.a Nuleor a pledge 
hy ^iicli party b* fore the o’oner has exerci-ed bis 
option, and witliout nmiee to the subserjiient 
purfha-er, i.'; bimlincr : but this i- not so v\hcn a 
party 1ms meiely obtained the gnod- by means 
of false pretences, uiikout any contract of >aie 
to him-eif. as when he fahely and framhdently 
represents that another pei^on has authorised 
him to purchase the good>, and in -iirh case the* 
ongnnai owner can recover the good;, from a 
party to -wlu.m they luue h^'Cn or plctlged 
^by the person who iraiuhileittiy obtained them. 
Iwjifore any notice of the fraud or any di^atihm- 
ance of the tianmcnon, by the iial owner. 
Jfhjijim V. B}(iiv7i, 2h L. J.. Ex. 312 ; o 4V^It. 

A coaehbinlder let a biontdiam for a year. and. 
according to tlie eii-titm of the tratle, the hiier's 
anus were paint* d on the panels. The hirer ])Ut 
the brougham up for sale by auction at Alth 
ridmi-’s and it was purcha'‘ed by a commissifiii 
agent and horse dealer: — Hehl, in an action tif 
trover by the owmer against tlic piindia-er of 
the brougham, that, by ail* oviug the aims to be 
painted on the panels, the own*.*!' <]id not lendei 
himself re-ponsible for the fraudulent ?ale by 
the hirer, and tlitrefure the ]*urcha^cr must lie 
tile loser in the transaction. Marnei' t. JJanls. 
17 L. T. 147 ; 10 TV. R. 62. 

If bona fide for Yahiable consideration, a sale 
of goods k not invalidated by know letlge, on the 
part of tiie purchaser, that ah execution against 
the vendor js intended. IlaJev. Saloon Omnllah^ 
Co., 4 Drew. 492 ; 2S L, J., Ch. 777 ; 7 W. K, 316. 

Praudulent Sale of Horse — Keep.] — The 
plaintitr ^ohl for the defendant a lim^e, and 
received the price. The purchaser afterwanls 
rescinded the contract on the ^around of fraud, 
and was repai<l the pureha-e-muney. In an 
acti**n by the plaintiff for the keej> **f the hoise : 
— Ileld, that the defeiniaiit could not set *'ff Uio 
price Tis money receive*! for his use, it having 
ceased to be so when the contract w'a«! defeated 
by the purcha-er. althouLdi the defeiulant w'as 
Ignorant of the fraud Afata^tuf v. Jhuui, 2 Ex. 
539 ; 17 L. J., Ex. 256 ; 12 Jur] 634. 

4. Repusai:, to ?erfokm. 

Bight to Cancel Contract where Goods to be 
Delivered, by Instalments.] — The tlefendant. in 
Octolicr, 1879. sold to the plaintiff, and the 
plaintiff Ixiught of the defendant, 2,»i00 tons of 
pig Iron, at 42^. a ton, to be delivere*! to the 
plaintiff, f. o. b., at the maker’s wharf, in X*avem- 
ber, DeeemlHir, and January nexr, at 6r/. pCr 
ton extra. The plaintiff failed to take delivery 
of any of the iron in November, but claimed to 
have delivery of one-third of the iron in Decem- 
ber, and one-third in January. The defendant 
refuscti to deliver these two-thirtls, and gave 
notice that he considered that the contract 
was canceUctl by the plaintiff s breach to take 


any iron in November : — Held, in an action by 
the plaintiff for damages in respect of the 
defendant’s refusal, by the majority of the court 
I of appeal, that by the plaintiff’s failure to take 
' oiie-tbird m November, the defendant was yisti^ 

I fi*?*l in refusing to deliver the other two-thirds. 

1 afterwards. Jloncli v. Midlor, 50 L. J., Q. I).. 

' 529 ; 7 Q. B. D. 92 ; 45 L. T. 202 ; 20 TV. U. 83<> 
|-C.A, 

I Tender of Two of a Set of Three Bills of 
, Lading.] — If by the terms of a contract of sale- 
i payment is to be made in exchange for bills of 
laiiing, the purchaser is bound to paj" when a 
; duly indorsed bill of lading effectual to pass the 
I pioperty is tendered, although the bill be drawn 
' in tri[dicate and all three are not accounted for,, 
j and if lie refuses to accept and pay, he does so at 
! hi^ own risk as to w'hether the bill of lading; 
1 tendered w'as an effectual one. Sanders v. 

I J/arCan. 52 L. J., Q. B. 4S1 ; 11 Q. B. D. 327 
; 49 L. T. 462 ; 31 W. R. 60S ; 6 Asp. M. C. ISO. 

j For Accepting too Little.] — The defendant!? 
agree *1 to supply the xdaintiffs with from 6,000 
or 8.< On tons of coal, to be delivered into tho- 
plaintiffs’ w’aggons at the defendants’ collieries, 
in eipial monthly quantities during the period of 
twelve months, at 5.s\ Qd. per ton. During the- 
fir-t month the plaintiffs sent w’aggons to recei^ e 
only 158 tons. Immediately after the fiist month 
ha*l exjured, the defendants informed the plain- 
I tiffs that, as the plaintiffs had taken only loS- 
i tons, the dtfendants w’ould annul the contract. 

I The plaintiffs refused to allow^ the contract to b& 
j annulled, but the defendants declined to deliver 
j any more coal : — Held, that the breach by the 
plaintiffs in taking less than the stipulated 
quantity during the first month did not entitle 
the defendants to rescind the contract. Simpson 
V. Crij}pi7t, 42 L. J., Q. B. 28 ; L. R. 8 Q. B. 14 p 
27 L. T. 546 ; 21 TV. R, 141. See also Iloure v. 

! Hi iuiie, ante, col. 530. 

j Non-Payment of Instalment.] — TVhen there is 
} a contract for the sale of goods to be delivered 
j by instalments, the price of each in'.talment 
i being payable on delivery, and the buyer does, 
j not pay for one instalment under .such circum- 
I '=itance3 as to give the seller reasonable ground 
for believing that he will be unable to pay for 
the instalments to be delivered in future, and 
that he does not intend to go on wdth the ^con- 
tract, the seller is justified in repudiating the 
contract. Bloomer v. Bernstein, 43 L. J., C. P- 
373 ; L. R. 9 G, P. 588 ; 31 L. T. 306 ; 23 TV. R. 
238. 

The defendant contracted to sell to the plain- 
tiffs 260 tons pig-iron at 56s. per ton, half to h& 
delivered in two, remainder in four, weeks ; pay- 
ment, net cash fourteen days after delivery of 
each parcel. The market was rising, and, not- 
withstanding urgent demands by the plaintiffs,, 
the delivery of the first 125 tons was not com- 
pJetecl for nearly six months. They refused to 
p.ay for the first parcel, claiming a right to set 
off the loss they had sustained from being- 
obliged to procure other iron in consequence of the 
defendant's default ; but they still urged the 
delivery of the second parcel. The defendant, 
treating the refusal to pay as a breach and am 
abandonment of the contract by the plaintiffs, 
tleclined to deliver any more. There was no 
suggestion of inability on the part of the plain- 
tiffs to pay, and the price of the first parcel was 



561 


56-2 


SALE OF GOODS — Discharfie and Breach of Contract. 


ultimately paid : — Held, that the mere refusal to 
]>ay for the first parcel did not, under the circum- 
stances, warrant the defendant in treating the 
contract as abandoned and refusing to deliver 
the remainder, and that the plaintiffs were en- 
titled to daraairesfor the breach. Freetli v. Binnf 
43 L. J., C. l\[)l ; L. R. 9 C. P. 20S ; 29 L. T. 
773 ; 22 W. R. 370. 

'\\’'hen a contract was entered into to deliver a 
quantity of barley by delivery in certain por- 
tions, each portion to be paid for on its arrival 
at the port of destination, some of the portions 
delivered were delivered short in weight ; the 
purchaser refused to pay for any more, unless a 
1 eduction was allowed for the price of the defi- 
ciency, and also for ro-weigliing the barley : — 
Held, that such a refusal did not amount to a 
rescission of the contract by the purchaser. Cor- 
cornn v. Proser, 22 W. R. 222 — Tr. Ex. Ch. 

The respondents bought from the appellant 
company, 5,000 tons of steel of the company’s 
make, to be delivered 1,000 tons monthly, com- 
mencing January, 1881, payment within three 
days after receipt of shipping documents. In 
January the company delivered part only of that 
month's instalment, and in the beginning of 
February made a further delivery. On 2nd 
February, shortly before payment for tbe.se 
deliveries became due, a petition was presented 
to wind up the company. The respondents bona 
fide, under the erroneous advice of their solicitor 
that they could not, without leave of the court, 
safely x>uy pemling the petition, objected to make 
the payments then due unless the company ob- 
tained the sanction of the court which they 
asked the company to obtain. On lOth Feb- 
ruary, the company informed the respondents 
that they should consider the refusal to pay as a 
breach of contract, releasing the company from 
any further obligations. On loth February an 
order was made to wind up the comjiany by the 
court. The respondents sought damages for 
failure to deliver the January instalment, and a 
right to deduct those damages from any jiay- 
ments then due, and said that they always had 
been and still were ready to accept such de- 
liveries and make such x>5iyDients as should be 
accepted and made, subject to the right of set-off. 
The liquidator made no further deliveries, and 
brought an action in name of the company for 
the price of the steel delivered. The respondents 
counter-claimed for damages for breaches of con- 
tract for non-delivery : — Held, that on the true 
construction of the contract, payment for a pre- 
vious debvery was not a condition precedent to 
the right to claim the next delivery ; that the 
respondents had not by postponing payment 
under erroneous advice acted so as vo show an 
intention to repudiate the contract, so as to 
release the company from further performance. 
J/e7*sey Steel and Ijwi Co, v. Xaylor^ 53 L. J., 
Q. B. 497 ; 9 xipp. Cas. 434 ; 61 L. T. 637 : 32 
W. R. 989~H. L. (E.) 

Time for Payment on Sale of Specific Chattel.] 
— On a contract for the sale of a specific chattel 
on credit, time, withuut express stipulation, is 
not of the essence of the contract ; and the 
vendee, on tender of the price, though after the 
expiration of the period of credit, may maintain 
trover against the vendor to recover such chattel. 
The vendor cannot rescind the contract on non- 
payment at the day. Mavtindale v. Smithy 1 
Ct. & D. 1 ; 1 Q, B. 389 ; 10 L. J., Q. B. 155j 5 
Jut, 932. 


Re-sale — Non-Payment.]— I C afr<.r the ^Lalo nf 
a chattel, but before actual ilelivery, tlie vendui* 
resells the property while the purelia^er is in de- 
fault, the resale will not anthoris;c the purchaser 
to consider the contract rescinded, so as to entirlo 
him to recover back any deposit of tiie prici-, or 
to resist paying any balance of it which may bo 
still due. Pityc V. Pduljee.Jj. R. 1 V. C. 127 ; 12 
Jur. (N S.) 361 ; 14 L. T. 176. 

A fortiori, where there has been a delivery, 
and the vendor takes it out of the possession of 
the purchaser, and resells it. Ib. 

AVhere the resale is wrongful, the purchaser's, 
remedy is by an action of trover. Ib. 

Time of Shipment.] — A. contmeted to sell to 
a specific cargo of wheat, described in a bought 
and sold note as “ shipped per ‘ Diletta iffirabella,' 
as per bill of lading dated September or October," 
and which was all on board at the date of the 
contract : — Held, that this did not amount to a 
condition so as tu entitle the buyer to resciiitl 
the contract, on its turning out that the wheat „ 
was not shipped at the time mentioned. Guftonio 
V. Adama. 12 C, B. (n.s.4 500. Sec canes ante., 
cols. 532, 533, 

Ship to be Ready to Sail on Given Bate.] — In 
a contract for the sale of tiour free on boanl the 
first-class steamer T. from S. to C.. it w'as stijai- 
lated that the vessel was "to sail from L. to 8... 
on or before 1st December, 1855, accidents ex- 
cepted ; if such should happen, and the vessel 
not he ready to sail on 4th December, buyers tr> 
have the option of cancelling the contract. The 
vessel was preventeil from sailing from L. on the 
1st of December by an accident, and she was noc 
ready to sail until six o’clock m the evening of 
the ith, when she was prevented by stress of 
weather and did not sail till the following day : 
— Held, that the meaning of the contract was., 
that if she were prevented sailing by an accident 
on the 1st, the bujers would not have the power 
to cancel the contract if she were ‘‘ready to 
sail” on the 4th, although she did not actually 
sail until after that day. Smyth v. Scliilizzi, 4 
■\Y. R. 4G0. 

Beclaration of Inability to Perform.] — The de- 
fendant by his agent contracted to deliver 30(> 
casks of oil during the season to the plaintiff's 
customers on receipt of orders from the plaintiff ; 
on^com])laint by the plaintiff of irregularity in 
the delivery of the oil, the defendant's -agent 
stated that the defendant had no oil to give him : 
— Held, that this statement by the agent of his 
inability to perform was a breach of contract 
upon which the plaintiff might sue. Lessoji v* 
Foj'tk Pritish Oil and Candle Co.. Ir. E. 8 0. L. 
309. 

Breach of 'Warranty.] — The purchaser of a 
mare at an auction was induced to buy ber by 
the description that she had been hunted with 
certain hounds. The conditions of sale provided 
that horses not answering the description musst 
be returned before a specified time, otherwise 
thS purchaser must keep them with all faults. 
The purchaser paid the price, and was casually 
told that the description was untrue. Never- 
theless, he removed the mare to his own stables, 
and while being so removed, she ran away and. 
injured herself severely, without any negligence 
on the purchaser's part. The description was, in 
fact, untrue, and on that ground the purchaser 
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retui^iGil her to the seller within the speeifie<l 
time : — Held, that ^ince the purchaser had in re- 
movin'^ her done no more than lie wa^ entitled 
to do under the contract, and since the injuries 
w'ere not owing to any negligence on his part, he 
had not lost his right to rescind the contract, 
and could recover the price from the seller as 
money had and receiveil. Head v. Tattcrmll. 
41 L. J„ Ex. 4 ; L. E. 7 Ex. 7 ; 25 L. T, 631 ; 
20 W. 11. llo. 


I but was inferior thereto, an<l wdiolly unfit for the 
' ilefendant's purposes, as the plaintiff well knew. 
I Another plea, that, before any breach by the 
defemlant, the plaintiff broke the contract by 
I detaining an unreasonable time, and beyond the 
i time peimitted by the contract, the vessel sent 
I by the ilefendant to receive the coal : — Held, 
j that neither of the pleas was an answer to the 
1 declaration. Jon'isHnlui v. Yonng^ 4B. &; S. 296 ; 

I 32 L. J., Q. B. 385 ; 11 W . E. 962. 


Sale upon Condition — Seller prevented from 
fulfilling Condition by Buyer.] — If, in the ca-e 
of a contract uf sale and delivery, which makes 
acceptance nf the thing sold and payment of the 
price comlitiorial on a certain thing being done 
by the seller, the buyer prevents the possibility j 
of the seller fulfilling the condinon. the contract | 
is to be taken as satisfied. By a written cun- 1 
tract A. aureed to buy of B. a diggine^-machine, j 
if it fulfilled certain conllltion•^. one of which 1 
was that it shoiihl be capable of excavating a i 
► given (juantity of clay in a fixed time (Ui al 
'•‘properly opeiied-up tace at the C. railua} ! 
cutting. The macTune failed at another cattine j 
to excavate the re<piired ipiantit^L and on its 
being removed to the •* C.*’ cutting and tneif at 
•a fat*e not a “piopeiiy opcned-up one,’ and 
breaking down, after a few ihivV \Nork, A. le- 
fused to give it any further trial or to }»ay the 
prliv of the ina<*hine : — He4d, that B. v^a^ 
entitled to a decree against A. for payment of the ' 
price of tlie machine. Mdrhtnj v. Divh. 6 App , 
Cas. 251 ; 29 W. E. 541^H. L.'c^c.). 


Bought and Sold Notes — Time for.] — Where a 
broker sold on a Saturday goods of the defendant 
to the plaintiff for a stipulateil price, subject to 
the plaintiff s approval of the quality upon the 
Monday following, and sent the sold-note to the 
plaintiff on the Saturday, marked with the 
words “quality to be approved on Monday,*’ but 
did not send the bought-note to the defendant 
then, because he had met and informed him of 
the contract on the same day ; but the plaintiff 
not having signified his disapproval of the con- 
tract on the ilonday, the broker sent the sold- 
iioie to the defendant on the Friday, with the 
words •• quality to be approved on Monday ” 
struck out, which note the defendant leturned 
within twenty-four hours, which, by the custom 
r*f the trade, signified his <lisaffirmancc of the 
contract, so far as in him lay ; yet, held, that 
at any rate the tlefendant could no longer dis- 
atiirm it after the iMonday, when the plaintiff, 
not having signified his disapproval, was also 
1)1 )untl by it. Humphries v, Carvalho^ 16 East, 45 ; 
14 E. IL 28U. 


Seller Hindering Buyer— Brand.] — To a de- 
claration on a contract for the sale of growing 
trees, alleging for breacli, that although the de- 
fendant had permitted the plaintiff to fell ami 
-carry away certain of the trees, he refu'-ed to 
permit him t-j fell and carry away the residue, 
the dtiVmiant pleaded, that after the pronuse. 
and before breach, the plaintiff fraud ulerith 
felled and carneii away tiees ■v\hieh were not 
sold to him, exceetling in number and value the 
residue ; which trees, so fraudulently felled and 
■earned away, were taken by the [jluintiff m 
fnamlnlent substitution of the trees purchased 
by him ; .ami tliat the defemlant kept the trees so 
fraudulently felletl and carrieil awaiy by him, 
and that therefore the defendant refused to 
pennit him to fell aiitl cai ry away the resiilue 
of the trees contracted for Held, "that tlie jdea 
was bad, inasmuch as it showed not a re-cis',Tou 
or an abandonment of the contract by the plain- 
tiff, but a mere act of trespass or wiongful act. 
for which the defendant nueht have a remedy ; 
-and that there was no estoppel. Lt icfs v. Clif- 
lon, 14 C. B. 245 ; 2 C. L. E. 1350 : 23 L. j., 

P. 68 ; 18 Jur. 291 ; 2 W. E. 230. 

And see Contract. 

Sale of Cargoes— Neglect to Beteb— Delay. ]— 
Declamiion on an agreement by the plaintiff to 
tell and deliver to tne defendant, and by the de- 
fendant to purchase, as many of the plaintiff's 
gas coals, equal m quality to a cargo before 
shipptM on trial, as one steam vessel to be s^iit 
by the defendant could fetch m nine months 
from to S. to E. Breach, that the defemlant re- 
fused to send a steam ves>el to fetch divers car- 
goes of coals. A plea, that, before anv breach 
by the defendant, the plaintiff broke the con- 
tract by delivering coal wdich was not gas coal 
^nai ill quality to the cargo shipped on trial, 


Mistake as to Parties.] — ^TV'herethe broker 

makes a mistake in the contract, describing on 
the bought and sold notes goods to be sold by A., 
B. an»l C., which he believed to be the real names 
of the firm which employed him, which firm, m 
fact, from a recent alteration that the broker 
was not jirivy to, consisted of A., D. and E. only : 
— Hell, that the purchaser of the goods was not 
at liberty to avoid the contract on this account, 
after having treated the contract as subsisting 
upon a sub'scquciit commimicatiuu flora the 
plaintiffs, imle-s he could show that he had been 
prejudiced, or had lost the benefit of a set-off. 
Mttehell v. Lapage., Holt, N. B. 253 ; 17 E. E. 
633. 

5. Agreement to Eescind. 

Verbal.] — The plaintiff agreed with the (iefen- 
dants, m writing, signed by them, to sell and 
deliver, at a future day. goods above lUZ. in value. 
Afterwards, and before breach, the time for per- 
foiming t4e cnntiact was verbally extended for 
a fortnight : — Held (there being neither accept- 
ance nor payment under the verbal arrange- 
ment), that the verbal arrangement was void, 
and could not rescind the written contract, which 
the plaintiff might therefore enforce. KohJe y. 
ir«iv/, 4 H. & 0. 149 ; 35 L. J., Ex. 81 ; L. E. 1 
Ex. 117 ; 12 Jur. (N.s.) 167 ; 13 L. T. 639 ; 14 
\V. E. 397. Afiirmed 36 L. J., Ex. 91 ; L. E. 2 
Ex, 35 ; 15 L. T, 672 ; 15 W. E. 520— Ex. Ch, 

In an action for goods sold and delivered, it 
is no ])lea that the sale and delivery were in 
pmsuance of a contract, which it was agreed 
should be wholly rtsemded. Fdicards v. CJiap^ 
man, 4 B. P, C. 732 ; 1 M. & W. 231 ; 1 Gale, 
376 ; 1 Tyr. ic G. 481 ; 5 L. J., Ex. 139, 

’'iVaiver.] — ^5Vhere a seller of goods, upon the 
buyer’s refusal to^ accept them, requested the 
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buyer to sell them for him, which the buyer | 
agi’eed to do if he could, but did not : — Held, J 
that, in an action by the seller for the price, the | 
jury, in considering whether the request made , 
by the seller was a waiver of the contract of > 
sale, could not take into their consideration 
whether such request was made under an ignor- 
ance of the law, and impression that bis remedy 
tvas gone, Gomcry v. J3ond^ 3 M. S. 378. 

As to Third Persons.] — A contract of sale may 
be rescinded by the consent of the vendor and 
vendee, before the rights of other poisons are 
concerned. Smith v. JPicld^ 5 Term Hep, 402 ; 
2 B. B. 630 . 

But where the vendee wished to return the 
goods, ami the vendor instituted an attachment 
to attach the goods in the hands of a packer, as 
the property of the vendee, it was considered as 
an election by the vendor not to rescind the 
contract ; anti the vendee ha\ uig since become 
a bankrupt : — Held, that the vendor could not 
recover the goods from the packer in tiover. 
Ih. 

Evidence.] — The plaintifi agreed to buy thirteen 
tons of oil from the dcfemlant, ami paid a 
deposit for the price. Five tons were delivered, 
when the plaintiff said they were of inferior 
quality, and required the defendant to take 
them back or return the deposit-money. The 
tlefendant sold the other eight tons, but it did 
not appear whether he hatl thus remlered him- 
self incapable of completing the contract, before 
or after the plaintiff refused to receive any more 
<tf the oil : — Held, in the absence of such evi- 
dence, that, on an action to recover back the 
money, the jury was properly directed, first, 
rvhether there was fraud on the part of the de- 
fendant in the inception of the contract, and. if 
not, whether, secondly, there was suilicient evi- 
dence that the defendant had agreed to rescind 
the contract. Pitt v. Ciiitsanet.^ 4 Mau.ik G. 898 ; 
h Scott (N.R.) 902 ; 12 L. J., C. P. 70 ; G Jur. 
1125. 

Effect.] — Where the vendor of a horse rescinds 
the contract for the sale, he is liable to the pur- 
chaser for the keep during the time he kept the 
horse, from the day of the contract. King v. 
Priev, 2 Chit. 416. 

Hire and Purchase Agreement— Seizure of 

Croodii— Action for Arrears — Election.]— If an 
agreement, though in form a hire-and-purchase 
agreement, is in fact an executory contract of 
sale, and contains a stipulation that it may be 
determined in case of instalments being m arrear 
by seizure of the goods, then, if such seizure is 
made, the vendor cannot also sue for the arrears 
due at the time of the seizui’e. He is put to the 
election of one of his two remedies, and cannot 
.■avail himself of both, Hncimn v. Picltefh^ 03 
L. J., Q. B. 711 ; 10 B. 558 ; 71 L, T. 191. 

If the payment of the future instalments has 
been guaranteed by a surety for the purchaser, 
ho is not liable after the seizure, as the principal 
obligation has ceased. J5. 

6. Breach. 
a. Action for. 

i. Generally, 

Credit Cnexpired at Time of Action.] — The 
plaintiffs contracted to deliver iron of a certain 


! quality to the defendants, and agreed to r&ieive 
J payment for each delivery, eitlier in ca>li for dis- 
' count within a month, or by bills at four months, 

I according to the defendants’ option. Upon ap- 
> plication by the plaintiffs in July for payraeut 
for iron delivered in Jime the defendants elected 
to pay by bill. Before, however, the bill was 
given, the defendants discovered that the iron 
which had been worked up into plates was of 
inferior quality to the sample, and usele.'-s to them. 
They therefore refused to accept any more bills, 
and the plaintiffs inimeil lately, m August, brought 
an acti<iii to recover the contract price of the 
June delivery : — Held, that the contract having 
been broken* by the plaintiffs delivering iron of 
inferior quality, and it being consequently their 
fault that the hill for the invoiced price was not 
given, and 3 ’et both parties having at the time, 
and up to the discovery of the quality of the iron, 
treatetl the delivery as made under the contract, 
and to be paid for under it, the period of credit 
had not expii’cd, and tlie plaintiffs were not 
entitled to sue either for the contract price ore.n _ 
a quantum valebant for the reduced value of the 
goods. Wayne'n Merthyr Steam (Ami and Inm 
Co^Y,-^A[i>rciviwd^ 46 h. J., Q. B. 74f>. 

On a sale of goods the invoice expressed that 
they should be paiil for m ‘‘from six to eight 
weeks.*’ The sale took place on the 1st of May, 
and the action for the price was commenced on 
the 18th of June. At the trial the judge left it 
to the jury to say what was the mercantile mean- 
ing of the expression “ from six to eight weeks ; ” 
and the jury found that tlie action had not been 
brought prematurely. The judge, being of the 
same opinion, directed a verdict for the plaintiff : 
— Held, that the (jucstiou was properly left to 
the jury, and the verdict right. Aahivartk v. 
Pedjurd, 43 L. J., C. B. 57 ; L. B, 9 0. P. 20. 

If the agreed terms of payment for gonils sold 
are by a three months’ bill, the buyer to have the 
option of jjayingcash at 2^ tlifcount, the buyer is 
not bound to accept a bill for a larger amount 
than his debt, and even if he refuses to accept a 
bill correctly drawn the seller cannot sue for 
good sold and delivered before the end of three 
months from the date of the bill drawn b}” him. 
Ander.wn v, Carlisle Morse Clothuuj fV>., 21 
L. T. 760, 

If, however, the agreed terms are cash, with 
buyer’s option of a bill, the seller can sue imme- 
diately upon the buyer’s refusal to accept. ^ Ih, 

£'redit unexpired is no defence to an action for 
not accepting goods, if they ha^e not been ac- 
cepted according to the contract. Foster v, Fades^ 

2 F. & F. 103. 

Tender — ^Estoppel by.] — When a declaration 
shows substantially a contract, and a tender in 
co.mpliance with it, tke plaintiff is not estopped 
from contending for the true interpretation of 
the contract by the fact that he has also set out 
in his declaration an alternative case of a tender 
which would not have been a compliance, 
MConnel v. Murjihij, L, R. 5 P. 0. 203; 28 
L. T. 713 ; 21 W. B. 609. 

^oods Paid for but not Delivered.] — Where 
several articles are bought at a certain price per 
article and the money paid, but the articles are 
not earmarked or set apart for the purchaser, 
and some of them are not delivered, the right 
claim of the purchaser is for the price of the 
articles not delivered as money had and received 
upon a consideration which has totally failed, 
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whidti is a claim for linuidatea ilamases, Jiiffffcr. ] had ever offered to return them Held, that A. 
stuff V. -Sinraft’s U'latrf, th'. L. J., Ch. 536 : , might maintain an action for goods sold and 
'180G1 2 Ch. 03 * 7-i L. T. 473 ; 44 W. H. i delivered against B., though at the time or the 

6. A. * * delh^eries A. was not aware of the death of W. 

Where goods stored in a warehouse are sold, WeatherJjj/ v. Banltam, 5 Ca^ k, i"- 
and a warrant hu* them delivered to the vendee A. agi’ced with T>. that B. should haie his 
upon pavinenr. of the purcliase-mouey, and the farm for his life, for 20Z, a year rent, and 

warohou^ernan refuses to ileliver The goods to the the whole of A.’s keep^and maintenance, B. to 
purchaser uiion presentation of tlie warrant, an 5 take off the stock at 7 .jZ. IO 5. B. having taken 
action lies a-uiu^t the vendor for the iioii-deliverj the stock, and had possession of the land for his 
of the goods' TIwl V. m,ihm, 4 W. K. 2H. life Held, that hi.s executor might bo used for 

the 75Z. lih' in an action for goods sold ana 
Parties to Sue— Consignee.] — A consignee of delivered. Stone v. Rogers^ 2 M. <fc W. 443 ; 6 
poods has such a right of property in the goods L, J., Ex. 145. 
con'^ierned to him as to maintain an action against 

t]ie shipowner tor nomdeliver}^ of the goods. Chapel-wardens.] — Where goods were 

Tnmon V. Dmt, 8 Moore, V. C. 42(1. ortlered by one of two chapel-wardens for the 

A. agreed, verbally, to buy of B. all the whale- use of the chapel Held, that the warden giving 
bone he could procure, at a certain price, to be the order might be sued separately, without 
sent by a particular railway, A. agreeing to pay joining his brother-oflScer, Shaw v. Ilisloj), 4 
the earnase. Some whalebone, to an amount D. k 241 ; 2 L. J. (o.s.) K.«-B. ICS ; 27 B. U. 
exceeding lo/., having been deli'vered at the rail- 51,‘>. 

•* wav star ion by B., consigned to A., and ha'iing 

been duly invoiced to him. was lo^t in the tran- Bankrupt’s Assignees.] — IM. ordered cer- 

sit. Eh then wi ote, re putting A. to make a claim tain goods : subsecpiently Jil. became insolvent and 
against the company r—Hi-ld, that there ha\;ing executed a deed for the benefit of his creditors^ 
been no acceptance anil receipt of the goods under which inspectors were appointed. After- 
witlun the statute of fiauds. A., the condgnee, wards they wrote a letter confirming the order 
was not eutitletl to «ue the railway company for of M., biit'signed as his agents : — Held, that the 
the lo-s. CiHonhs Y.Brhtol and Rxetcr /f//., 3 fact did not make them personally liable to pay 
H. A N. 5lU ; 27 L. J., Ex. 401 ; 6 W, K. 725. for the goods which !&I. had ordered. Bedpath v. 
See aLo ante, col. 450, 4 H. &; C. 432; 35 L. J,, Ex. 211 ; 12 

Jur.‘(N,3.) 303; 14 L. T. 764 ; 14 W. B. 866— 

Principal or Agent.] — Mdiere a factor, 1 Ex. Cb, 

having a del credere commission, sold goods for 

the plaintiffe to the defendant without disclosing Volunteer Officer.] — An officer and pro- 

their names, the defendant knowing that he was nioter of a volunteer rifle corps may be liable to 
factor, and the plaintiffs, according to the settled a tailor for uniforms supplied to the corps on 
course of dealing between them, drew on the factor the orders of the committee, although in the 
for the amount, who, before the bills became due, tailor’s books the corps is debited, the question 
stopped payment, and afterwards became bank- of liability being for the jury on the whole of 
nipt : — Held, that notwithstanding the del the evidence, supposing there is any evidence of 
credere commission, the plaintiffs might sue the the defendant's concurrence in the orders given- 
defendant for the price of the goocB, the balance Cross v. iriZZ/Vr/?/,?, 7 H. & N. 675 ; 31 L. J., Ex- 
of the account current between the factitr and 145 • 6 E. T., 675 ; 10 W. K. 302. 
the defendant being, at the time he sti»pped pay- 
ment. in favour of the factor, but at the time of Member of Officers’ Mess.] — An individual 

action brought in favour of the defendant. 1 member of a mess, who has not in any way 
Jlvrnlnj v. Laog, 6 !M. S. 166 ; 18 E. H. 345. | pie^iged the credit of the mesiS. is not personally 

F., a broker in London, having some nun for | fiable for goods supplied to the mess by the 
sale, made a contract with L., and gave him a i orders of the wine caterer. Ilawlte v. Cule^ 62 
sale-note in these terms: — “Mr. L., London, | L. T. 65S. 

January 15, 1861, — I have this day bought. -in | 

mj" own name, for your account, of T., 259 pun- j Person Purchasing Vendor’s Business.]} 

cheons of Cuba rum, sold at l.v. 9J. per gallon. — The defendant, who had been in the habit of 
Landing charges ilw per puncheon, to be paid by dealing with B., sent a written order for goods 
the buyer ; landing gauge ; prompt 23rd March : directed ta B. ; the plaintiff, who, on the same 
brokerage half per cent. Money on delivery, or day had bought B.’s business, executed the order 
57. per cent.*' (.Signed by him.) A portion of without giving the defendant any notice that the 
the price of the rum was afterwards paid to T. goods were not supplied by B. : — Held, that the 
and received by him ; — Held, that the broker plaintiff could not maintain an action for the 
could not maintain an action for goods sold and price of the goods against the defendant. Boulton. 
delivered against L. for the residue of the price v. Jones. 2 H. & K. 564 ; 27 L. J., Ex. 117 ; B 
of the mm, but that the action should be brought Jur. (jt.s.) 1156 ; 6 W. R. 107. 
by the principal. Fairhes v. Lamtf 31 L. J., 

Q. B* 9S ; 8 Jur. (]X.s.) 385 ; 10 W. B. 348. Bstoppel — ^hy Conduct.] — A person may, by his 

acts, in causing another to believe that he is 
Parties Liable— BepresentativeB.] — A., a puli- the purchaser of goods, be precluded from dis- 
Usher, had for some years supplied a periodical puting that he was not, in fact, the purchaser, 
work to W. as fast as the numt^rs came out. 'SW although his acts were not intended to induce 
died, and A., not knowing of his death, continued that belief. Cornish v. Ahbigton^ 4 H. & N. 549 ; 
sending the numbers of the work by the stage- 28 L. J., Ex. 262 ; 7 V7. B. 504. 
conch, addressed to W. These numbers were 

received by B., who had succeedetl to the pro- Principal or Agent.] — B., foreman of 

perty of W., and there was no evidence that B. A., attended, on behalf of A., at a sale by auction 
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of the plaintiff’s goods, at which the pLaintiff, 
who knew B. to be A.’s foreman, was present, 
but took no part. A lot was knocked down to 
B., and the auctioneer, who did not know him, 
asked his name, and he gave his own name, 
which was entered as the name of the purchaser. 
The goods were taken away in A.’s carts, and 
consumed by him : — Held, per Ohannell and 
Wild, BB., that B. was liable for the purchase- 
money ; but per Pollock, C. B., and Bramwell, B., 
that he was not. Williamson v. Barton^ 7 H, & 
K S99 ; 31 L. J., Ex. 170 ; 8 Jur. (n.s.) 341 ; 
5L.T. 8U0; 10 W. R. 321. 

Where a trader arranged with his paid servant 
to set up in the name and style of a supposed 
firm as a merchant, and there was evidence to 
show that the hitter had an interest in the 
concern : — Held, that, whether they were partners 
or not, they might be jointly liable as contractors 
for goods ordered by the servant in the name of 
the supposed firm in the way of its apparent 
business, the employer as the real principal, the 
servant as holding himself out as partner. Kirk- 
ivuod V. Cheetham, 10 W, R. 070. 6'. t?., at nisi 
prius, 2 F. & F. 70S. 

When a man purchases goods through the 
medium of an agent, and ignorant that he is 
dealing with an agent, the seller is not precliuled 
from afterwards suing the principal, unless he 
has by words or conduct induced him to alter his 
condition ; as. for instance, induced him to pay 
the agent on the supposition that the agent has 
settled with the seller. Ileald v. Jv^nworthy^ 
10 Ex. 739 ; 3 0. L. R. 612 ; 24 L. J., Ex. 70 ; 

1 Jur. (N.s.) 70 ; 3 W. R. 176. 

A merchant, A., purchases goods of B. for the 
use of C., who is present and selects the goods, 
and stipulates with B. the price and other terms 
of the purchase, and A. credits B. with the 
amount, and debits C. with the amount and a 
commission, and B. debits A. in his books and 
invoices ; B. cannot recover the price of the goods 
against C. Addison v. Gandassefpd^ 4 Taunt. 
374; 13 R. R. 689. 

A., a foreign merchant, employed B. to pur- 
chase goods on commission ; the vendors (with 
the knowledge that the purchases were made on 
account of A.) made out the invoices to B., and 
took in payment his acceptances, pa^mble at six 
months : — Held, first, that there was no contract 
of sale as between A. and B. ; and, secondly, that 
if any such contract existed, B. could maintain 
no action against A. before the six months expired. 
Seyiftour v. PycJilau, 1 B. & Aid. 14. 

See also Phixcipal akd Agekt. | 

ii. Action far Goods Bargained and Sold, j 

When Maintainable.]— To support an action 
for goods bargained and sold, there must be 
cither an actual sale of goods existing at the time 
of the contract, or a specific appropriation of 
goods afterwards assented to by the buyer. 
Atkinson v. Bell^ 2 M. &: Ry. 292 ; 8 B. &; 0. 277 ; 
6 L. J. (O.S.) K. B. 258. 

The plaintiffs in London entered into the fol- 
lowing contract with the defendants : “ October 
11, 1833. Sold to G-. and Son for account of 
Messrs. A. & Co., 200 firkins of M. & Co.’s Sligo 
butter, at 71;?. per cwt. free on board. Pay- 
ment, bill at two months from the date of landing. 
To be shipped this month,” &c. The buttem 
were not shipped until the following month, but 
the defendants had waived that condition, and 
they accepted the invoice and the bill of lading, 


which was indorsed to them. The butters were 
afterwards, lo^t on the voyage Held, that an 
action for such gooils bargamctl and ‘sold uas 
maintainable to recover the price of the butter^. 
Alexander v. Gardner, 1 Scott, 281, 63U ; 1 
Bing. (X.C.) 671 ; 3 D. P. C. 146; 1 Hutlire., 
147 ; 4 L. J., C. P. 223. 

Although goods are stopped in transitu, tiic* 
vendor, after the credit has expired, may recover 
for them in an action fur goods bargained and 
sold, if lie is ready to deliver them on the price 
being paid. Ki/mer v. Siiwereropi}, 1 Cumr). 
109 ; 10 R. R, 664. 

An action for goods bargained and sold is a 
good action agaiU'it a vendee for refusing to take 
them on a false allegation that they were dam- 
aged. Ilankeij v. Smith, Peake, 42," n. 

Resale.] — After a resale an actiuu fur 

goods bargained and sold will not lie. /fore v 
Jlilner, Peake, 42, u. S. P., Lamond v, JJovuJl, 
9Q. B, 1030; 16 L. J., Q. B. 136. 

In an action for nut taking away goods sold at 
a public auction, and for a loss on the resale, the 
plaintiff may recover on the count fur goocL bar- 
gained and sold ; and it is no objection to liis 
rigkt to recover, tliat he has not the goods then 
to deliver in cu^c he had a verdict. Jfertens v. 
Adcock, 4 Esp, 251. 

Possession.] — It is not essential, in order 

to a plaintiff maintaining an action for goods 
bargained and sold, that he should have posses- 
sion of the goods or chattels at the time of the 
contract of sale ; for all that is necessary is, that 
there should be a contract for the sale of specific 
goods and chattels at a fixed price, so that the 
plaintiff could have maintained trover for them. 
Scott V. England, 2 I). A; L. 520 ; 14 L. J., Q. B. 
43 ; 9 Jur. *8 7. 

Delivery.] — If goods have actually been 

delivered by a vendor to a purchaser, and it 
appears that the delivery was part of the con- 
sideration for payment, a count for goods bar- 
gained and sold will not lie, but that for goods 
sold and dehvered should be used, Foi'hes y. 
Smith, 11 W. R, 574. 

WTiere Goods not Fit for Delivery.] — By 

the English law, if there is a contmet for sale by 
weight or measure, and acts, are to be done in 
order to identify the thing to be delivered before 
it Is in a fit state for delivery, no potion for<goods 
bargained and sold can be maintained to recover 
the price. The only remedy open *to the vendor 
(if the circumstances of the case give him a right 
to complain of a breach of contract) is by an 
action for non-acceptance. Boswell v. Kdhorn, 
15 Moore, P. C. 309 ; 8 Jur. (N.S.)443 ; 6 L. T, 
79 ; 10 W. R. 517. * 

K. & Co., by an agreement in WTitmg, con- 
tracted to seR and deliver to B. five tons weight 
of hops for 1855, 1856, 1857, the hops to be good 
and merchantable, and of the growth of each re , 
spective year ; to be paid for on delivery, at a 
rate specified ; the hops to be delivered free in 
Quebec. In 1S5G, K. & Co. sent to B, a quantity 
of hops, consisting of eigbty-two bales, of the 
growth of 1856, in weight far exceeding five tons. 
B. inspected the hops, and after a tender by K. 
& Co. of the bulk, but without any specific tender 
of the specific quantity of five tons, B. refused to 
accept any of the hops, when K. & Co. took them 
away, and deposited them in a storehouse at 
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Qiu4iec. K . C’a. then Lronght an a(*t ion again-t 
B. fur breach of contract in nut acccjitin.Lr the 
}io|i3 Hchl, that as tiie hve ton^ of hup^ had 
never been se])arateii fioin the bulk, and tliere 
■was no coniplete tldncry, K. Co. con It 1 not s>ue 
fur the price, but only recover damages for the 
nuiuaeceptaace of the iutps. Jh. 

Held, abo, that the measure of such damages 
w’as the ditieieiice ttf the contract price an<l 
market price at the time when the contract •^\as 
broken. I h, 

iii. Action f Of* Giu\fl,\ Sold and JJclli'crvd. 

Commission.! — The mere delivery of goods by 
A. to B. will not suppoit an action at the suit of 
A, fui goods s'dd ami delivered, where it appeals 
that A. was to pay C. a ooinniission upon the sale 
of the goods to Bh WUev v. Sewman^ 4 Han. tk 
U, m ; 11 L. J., C. B. Ihl.b 

Place.] — An action ft a* gtiotls sold and delivered 
is not suppuited by piotif cf an oi'der by the 
tlefemlant to seiul the gtnids to a certain <iuay. 
to be left till calletl icr, without a reception^ and 
an acceptance on the pait of the vendee of the 
goods so Sent. Andcraou v. IIodyMUi^ 5 Price, 

Fixing Engine,] — Where it was pioved that a 
contiact was ‘-to hiuld an cn‘_dne of luudu«r.se 
power for ik.'iUO/., to he cumjdetetl and Used by 
the nmldle or end of December"; and that the 
different ] tarts of the engine weie constructeil at 
the plaintiff’s manufactory, and sent in parts at 
different interxals to the defendant’s colliery, a 
distance of twenty miles, where they were hxetl 
piecemeal, and so made into an engine: — Held, 
that the price agreed upon was not recoverable 
as for goods sold and deli \ ered. Cla rh v . li vJ fm r , 
11 M. & W. 243 ; 1 D. .k L. 3117 ; 12 L. J.. Ex. 
4(J3, >5- B., PiU'isona v. Scj^ton^ 2 Car. & K, 2G0, 

Condition— Eesale,] — Where goods are sold on 
a condition th:it if they are not paid for at a time 
specitieil, the owner may resell them, and the 
vendee shall be answerable for any loss on resale, 
such sale iscunditionnl aiui nut absolute. Lamonil 

JDaviill or I)eraJh\ U Q. B. 1030; 10 L. J., 
Q. B. 13G; 11 Jur.2t]6. 

Appropriation.] — A. sold to B., by sample, 
twenty-four sacks of flour, part of a lot of 217 
sacks belonging to A. which were lying at the 
W'arebouse of H., and he abo gave B. a deliv6ry 
order on M., in pursuance of which M. transferretl 
twenty-four sacks of flour tu P>.’s name in the 
books, and afterivards delivered tw’elve sacks of 
the flour to B., which B, paid for. No appro- 
priation of any particular twenty-four sacks w’as 
ever made for B. The flour contained in the 
twelve sacks delivered w’as lOund on examination 
not to correspond with the sample, and B. con- 
sequently refused to accept or pay for the re- 
maining ttvelve : — Held, that A. could not recover 
the price of these twelve sacks as fur goods sold 
and delivered. Elliott v. EegMotham^ 2 Car. k 
K, 545. 

Title.]-^In an action for goods sold and Se- 
liveretl, the defendant cannot show, under the 
general issue, that, at the time of the sale, the 
goals did not iHflong to the vendor, and that they 
were afterwards reclaimed by the real owner. 
Walkei* v.Mcllor or 11 Q. B. 478 ; 2 Car. 

k K. 346 ; 17 h. J., Q. B. 103 ; 12 Jur, 268. 


Betaking from Buyer.] — ^AVhere the seller of 
guud'^. w inch liave nut been paid for according to 
the c<.aitract, retakes them from the buyer with- 
out hi-' cun--cnt, although under circumstances 
inducing a :^llspIcion of fraud in the buyer, such 
retaking i& iiu answer to an action by the seller 
for the jtrice. Gdhird v. Erdtun^ 8 M. & W, 
.575 ; 1 D. (N.s.) 424 ; 11 L. J., Ex. 133. 

Sale and Eetum.] — A contract wdth an adver- 
tising tailor for four suits a year, and a return 
of the old suits, IS not provable under a count 
for goods sold ; it is a special contract, and should 
be declared on as such, Eeea v. MannerH^ 3 
Smith, llfl. 

Death of Horse before Sale Absolute.] — A 

horse was sold by the plaintiff to the defendant, 
upon condition that it should be taken away 
by the defendant and tried by him for eight clays 
and returned at the end of that time if it -was 
not found suitable for his purposes. The horse 
died cm the third day after it was placed in the 
defendant's stable, without fault of either party : 
— Held, that the plaintiff could not maintain an 
action for the price as for goods sold and de- 
livered. ElphUdi V. BaniPSy^'d L. J., C. P. 698 ; 
5 C. B. D. 321 : 29 W. ii. 139; 44 J. P. 651, 

Loss of Ship on Voyage,] — The defendant in 
London buy-, (tf the plaintiff a ship which the 
plaintiff buikb beyond seas. The defendant 
w rites to the plaintiff, ordering him to provide a 
captain and crew, to load the vessel and to insure 
her. The plaintiff cairies out the order, and the 
captain and crew sail in the vessel, which is lost 
on the voyage. The plaintiff may recover the 
price of the vessel under a count for goods sold 
and delivered. Hazard v. Hodges^ 7 W. E. 204. 

Goods Damaged while Lent.] — The plaintiff 
agreed to let (or lend) the defendant a musical 
snuff-box, on the understanding that if it was 
damaged, the defendant was to have it and pay 
for it, and 3Z, 10.v. was to be taken as its value. 
The defendant received the box accordingly, ami 
it was damaged while in his possession Held, 
that the phiintiff was entitled to maintain an 
action fur gtictds sold and delivered, to recover 
the 3/. 1U5. Eitintdn v. Xasli, 1 M. &: W. 545 ; 1 
Tyr. & G. 916 ; 5 L. J., Ex. 252. 

Sale or Eetum.] — When goods have been 
sold upon a contract of sale or return within a 
reasonable time, and the goods are detam<^l an 
unrea«:onable time, the plaintiff may bring an 
action for goods sold and delivered. Beierleg v. 
Lifwidn Gas Light and Colte Co., 2 N. &; P. 283 ; 

G A. k E. ?29 ; 7 L. J., Q. B. 113. S, P., Baileg 
V, Gouldsmith. Peake, 78 ; Harrison v. Allen, *9 
Moore, 2S ; 2 Bing. 4 ; 1 Car. & P. 235 : 2 L. T, 
(o.s.) C. P. 97. 

Where goods are sold under a contract of sale 
or return, they pass to the purchaser, subject to 
an option in him to return them within a reason- 
able time ; and if he fails to exercise that option 
within a reasonable time, the price of the goods 
may be recovered as upon an absolute sale. 

V. Sweet, 16 Q. B. 493 ; 20 L. J.. Q. B. 167 ; 15 
Jur, 536. Contnl, Hey v. Eranhenstein, 8 Scott 
(>r.R.) 839. Overruled, 2 Bing. 484. 

— — Goods Sold in Casks.] — On the sale of 
beer in casks, the seller gave notice to the pur- 
chaser. that, unless he returned the casks within 
a fortnight he would be considered as the pur- 
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chaser, and he did not return them within a fort- 
night : — Held, that the seller could not maintain 
an action for goods sold and deliveretl, the whole 
resting on a special agreement. Lijona v. JBurnv!^^ 
2 Stark. 3U. 

In an agreement for the sale of oil was the 
following memoranilum : — “ The casks to be re- 
turned m three months, or to be paid for at the 
rate of 3Z. per ton.” The casks not having been 
returned within the time specified : — -Held, that 
the value might be recovered as goods sold and 
delivered. Johnson v. Kirhaldij, 1 Arn. H. 7 ; 
4 Jur. 988. 

Brewers in Dublin supplied porter in casks to 
a customer on the terms that the empty casks 
were to be returned to Dublin at the customer’s 
expense, within six months from the date of 
invoice, or paid for at the invoice price, at the 
option of the shippers : — Held, that, as soon as 
the casks were empty, the customer was in the 
situation -with respect to them of a mere bailee 
during pleasure, and that the brewers hai,! such 
an immediate riglit of possession of the empty 
casks as would entitle them to maintain an action 
against any person who converted them to his 
own use. v. Wdliains, 4 Bx. 339 ; 18 

L. J., Ex. 437. 

The defendant sold to the plaintiff cement in 
casks and bags for a certain sum. the defendant 
to allow the plaintiff 3.s‘. Gil. for each cask, and 
2.V. Q(I. for each bag which should be returned, 
terms cash. In an action ujion the contract for 
the price of the casks and bags, the plaintiff 
averred, and the defendant traversed, areadmCsSS 
and offer to return the casks and bags : — Held, 
that the averment was severable, and that the 
plaintiff was not bound to prove a readiness to 
return all the casles and bags. Xolson v. Pat- 
trick, 3 C. B. 774 ; IG L. J., C. P. 98. 

By way of Barter or Exchange.] — "Where 
two parties agreed to barter goods for goods, and, 
the balance being in favour of the plaintiff, the 
defendant omitted for three years to send goods 
to meet it : — Held, that the lapse of time did not 
entitle the plaintiff to bring an action for goods 
sold, but that his remedy was by an action 
against the defendant for not delivering goods. 
MarrUon v. Luke, 14 M. &: "W. 139 ; 14 L. J., 
Ex. 248. 

The plaintiff sued for goods sold and delivered. 
It appeared at the trial that the plaintiff had sold 
the defendant goods, for which he was to be paid 
partly in money and partly by a second-hand 
saddle and bridle. No evidence w'as given to 
show whether the goods had or had not been 
delivered by the defendant to the plaintiff : — 
Held, that it was no objection that plaintiff 
had not declared on the special contract. Bull 
V. Parker, 2 D. CN..S.) 345 ; 12 L. J., Q. B. 93 ; 
7 Jur. 283. 

If A. and B. agree to exchange horses, and B. 
gives a sum of money to A. to bind the bargain, 
A, may maintain an action against B. for not 
delivering his horse, without alleging any delivery 
of, or offer to deliver his own to B. ; for the pay- 
ment of earnest-money vests the property of A.’s 
horse in B. Bach v. Owen, 5 Term Bep. 409. 

A plaintiff agreed to exchange his horse, war- 
ranted sound, with the defendant, for another 
horse and a sum of money : the horses were ex- 
changed, but the defendant refused to pay the 
money, alleging that the plaintiff’s horse was un- 
sound. In an action on the agreement, with 
counts for horses sold ; — Held, that the plaintiff 


might recover the mmicy on the common 
•though he failed to prove the agreement a«> .-tated 
in the special count. Sddon v. 3 D. k IL 
277 ; 3 B. C. 420. 

Upon tan agreement her ween two traders 
suppl}^ each other on the footing of goul> for 
goods ; after a balance struck between them, 
such balance is to be paid in money, and may ba- 
siled for tm the general countb. Injram v, 
Shiideij, 1 8 talk. 185. 

If trefoil is sokl, to be paid for partly in gool> 
and partly in money, the seller should declare 
specially on the contract, and not generally for 
goods sold and delivered, 'fairer v. We^t, Holtj 
N. B. 178. 

B. agreetl to purchase of A. a gun, for forty- 
five guineas ; but it wub stirmhitedthat A. .shouhl 
take a gun of B.’s, valued at thirty guineas, in 
part payment : B. having refused to deliver hia 
gun and complete the contract : — Held, that A. 
was entitled to recover the forty-five guineas aa 
the stipulated price. Porsijth v. Jems, 1 .Stark. 
437 ; IS B. B. 804. 

iv. Plejdinfjs and Bculenee. 

Pleadings— Non-delivery.] — It is not neces- 
safy, in au action for non-<lelivery of goods sold, 
to set out more of the contract than relates to 
the breach, dquier v. Itnnt, 3 Price, G8. 

A contract for the sale of tallow warranted to 
be ready for fielivery from ship or warehouse 
before 1st November : — Held, that this was 
equivalent to a contract to be generally ready 
for tlelivery before that day, and need not be 
specially averred, 'fhornfon v, Jones, C Taunt, 
.581 : 2 Marsh. 287 ; Holt, N. P. IGl. 

Upon breach of a contract fur the purchase 
of lUU bags of wheat, forty or fifty of which 
were to be delivereil on one market-day, and 
the remainder on the next market-day, the 
plaintiff cannot declare as upon an absolute 
contract for the delivery of forty hags on the 
first day, isio,., though forty bags were then in 
fact delivered, but the contract should be stated 
in the alternative, according to the original 
terms of it. Penney v. PoHer, 2 East, 2. 

AYhere, in consideration of the purchase of 
hay by the plaintiff of the defendant, the latter 
promised to deliver it to, and suffer the plaintiff 
tiff to take it away as he wanted it, when re- 
quested, an allegation that the defendant, after 
suffering the plaintiff to take away a part, sold 
and disposed of the residue to other persons^ 
supersedes the necessity of alleging a reipaest to 
deliver the residue. Bowdell v. Parsons, 10 
East, 359. 

Tender of the Price of Goods.] — ^In an 

action for the non-delivery of malt, which the 
defendant had undertaken to deUver on request 
at a certain price, it te sufficient for the plaintiff 
in his declaration to aver such request, and that 
he was ready and willing to receive the malt., 
and to pay for it according to the terms of the 
sale, but that the defendant refused to deliver 
it, without averring an actual tender of the price. 
Rawson v. Johnson, 1 East, 203 ; G B, B. 252. 

Waterhouse v. Skinner, 2 Bos. & P. 447. 

*In an action for the non-delivery of corn at 
S. pursuant to an agreement, whereby the de- 
fendant, in consideration that the plaintiff had 
bought of him a certain quantity at a fixed 
price, undertook to deliver it to the plaintiff at 
S. within one month from the time of the sale, 
the plaintiff must aver a tender of the price, ox 
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whal^ is eqaivalent thereto : for the delivery of 
the corn and the payment of the price were 
concurrent acts to be done by the parties respec- 
tively at the same time, and each must aver ]ier- 
furmance, or olfer to perform his part, before 
he can maintain an action auaimt the other, 
Jhrhm v, Lumh, 7 Term hep. 125 ; 4 11. R, 3^5. 

Non-acceptance. ]— In an action for not 

ncceptinL' a qiiautiry of guano, the declaration 
alleged that the plaintiffs were ready and willing 
to tfeliver the guano to the defendant according 
to the terms of the contract : — Held, that it was 
Hut nece&hury for the plamtitfs to aver a tender 
or an offer to deliver, or that the defendant dis- 
pensoH uith a tender. Doi/d v. Zrtt^ I C. B. 
222 ; 2 D. L. S47 ; 14 L J., 0. F, 111. 

A declaration stated that tlie defendants 
bought of the plamtilf linseed to be worked by 
them within a specified time, and to be paid for 
an ready niejiiey, and by the defendants’ accept- 
an^'C at two month" ; that tlie piamtiif tendered 
^ the linseed to the defendants, who. although re- 
quested, refused tu pay in leady money or to j 
give their acceptance, and discharged the plain- 
tiff from tendeniig tiie bill for that purpose.! 
The defe-ntlants pleaded, first, that they were Hot 
iGiUcsted tu jtay lur the linseed in ready money, 
or to give their acceptance ; and, secondly, that 
they did not refuse to give their acceptance or 
<li>5chavge the piamtiif from drawing upon them : 
— Held, tluit thj pleas were bad. the averments 
tniverscd beinu immaterial. Sjmtth v. JIure, 1 
B. (N.S.) 5‘J5 fy M. k \V. 32(1 ; 11 L. J., Ex. 104. 

To a count for not accepting goods described 
in the contract as ** to arrive ox Peerless from 
Bombay,” a plea that the defendant meant 
another ship of the same name, which sailed 
from Bombay two months earlier, and that the 
plaintiff was not ready to deliver any goods 
which arrived bv that ship, is a good answer. 
Jluides T, Wichdhaus, 2 11. k C. 900 ; 33 L. J., 
Ex. 100. 

The plaintiffs declared upon a contract for the 
fealc uf refinet 1 ]ietruleum. The declaration stated 
that the phuntiiis were ready and willing to 
peiform their part of the agreement, bat that 
the defendants, though they accepted part of the 
petroleum, refused to accept the remainder. 
T’he defendants pleaded that the contract was 
<jontained in certam bought and sold notes, and 
that the plaintiffs -were never ready and willing 
to sell to the defendants such refined petroleum 
as they agrced-.to sell, and that the petroleum 
received by the defendants wios received by them 
in ignorance, and without the means of knowing 
that it was not such refined petroleum as the 
plaintiffs agreed to sell : — Held, that the plea, if 
not amounting to a traverse of the plaintiffs’ 
readiness and willingness |o perform their con- 
tract. was had in substance, as setting up an 
understanding inconsistent with that stated in 
the declamtion, and admitted by the plea. 
JBomicmaii v, 16 C. B. (in'.s.) .58 ; 33 

L. J., C. B. Ill, 112, n. ; 10 Jur. 679 ; 10 

B. T. 236 ; 12 W. R. 580. 

It is a good defence to an action, on an agree- 
ment to deliver goods sold, that the plaintiff is-^n 
such a situation as to be unable to pay for them, 
and had compounded with his creditors. Header 
V, JCmtchhuIl^ 5 Tenu Rep. 21S, n. 

Bargain and Sale.] — ^I5’'here gootls are 

sold for ready money, and payment is^^inade ac- 
cordingly, no debt arises, and such payment is 


therefore provable under the general issue. 
Busstij V. Barnett, 9 M. k W. 312 ; 1 B. (k.s.) 
616; 11 L. J., Ex. 211. Contra, Littlechild v. 
Jianlm, 7 Q. B. 739 ; 14 L. J., Q. B, 356 ; 9 Jur. 
1096. 

Under a plea of nunquam indebitatus for 
goods bargained and sold, it is open to the defen- 
dant to take the objection, that the contract is 
void by s. 17 of the Statute of Frauds. Friclier 
V. Thomlinson, 1 Man, k a. 772. S. P., Leaf 
V. Tnton, 10 M. A: W. 393 ; 12 L, J., Ex. 69. 

False Representation.] — X declaration 

alleged that the plaintiff bargained with the de- 
fendant to buy his interest in a lease and fixtures 
and the goodwill of a business ; and that the 
defendant, by falsely, fraudulently, and deceit- 
fully pretending and representing to the plaintiff 
that the amounts received for commission in the 
course of the business, and the net profits of the 
trade, were uf a certam amount, sold to the 
plaintiff the lease and fixtures and the goodwill 
of the business : and it then went on to allege, 
that the representation was false, and occasioned 
a cori^^equent damage to the plaintiff Held, 
that, under nut guilty, the plaintiff was bound to 
prove a sale, by prudiictiuii of the agreement 
between the parties, which appeared to be in 
writing, as well as a false and fraudulent repre- 
i scutatiun ; and that it was not enough to prove 
1 an assignment of the lease, fixtures, and good- 
will. Mummer}} v. Paul, 1 C. B. 816 ; 2 D, A: L. 
582 ; 14 L. J., C. P. 0. 

MTieie a declaration alleged that the defen- 
dant falsely represented himself as an agent of 
the master of a vessel, and so entered into a 
charterparty with the plaintiff : — Held, that, 
under the plea of not guilty, the contract must 
; be proved by the plaintiff, and not the misrepre- 
! mentation only. Brink v. Winguard, 2 Car. k K. 

[ 656. 

I A defendant in an action for goods bargained 
and sold at a specific price will not be allowed 
to show, either in bar of the action or in mitiga- 
tion of damages, that there was a false repre- 
sentation of the quality" of the goods, unless 
I speciallv pleaded. Wuodkou^e v. Swift, 7 Car. Ac 
P. 310." 

Fraud.] — In an action on an agreement, 

in wiiich fraud is pleaded, the plea is not sup- 
ported unless some wilful misrepresentation has 
been made, Steiens x, Wedh, 7 Car, k P. 60. 

Evidence — ^Readiness and Willingness. 5^ — A 
liemand of delivery of the goods sold is sufficient 
proof of an averment that the plaintiff was ready 
and willing to perform his part of the contract, 
althougli tPat demand wms made by his servant 
when he was not himself present to have done 
so, if required, on the spot. Sgiiier v. Hunt, 3 
Price, 6S. 

In an action for not delivering goods according 
to agreement, after demand made, it is not neces- 
sary to adduce evidence in support of the aver- 
ment. that the plaintiff was ready and wdUing to 
accept and pay for the goods, v. Atlii/i- 

soJi, 1 Marsh. 412 ; 6 Taunt. 11. 

Parties.]— A. bought goods of B., which 

W’crc delivered to C., a carrier, to be bj’’ him con- 
veyal to A.*s shop. C., by mistake, delivered to 
A. goetls of the like description, but of greater 
value, which had been entrusted to him to de- 
liver to a third person. A., having, in ignorance 
of the mistake, appropriated the goods so de- 
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livered to him, afterwards agreed to pay C. (who i nor is there any memoranfliim in writing, signed 
had paid their value to the owner) for the goods, by the det'emiant or his agent, two tilings luust 
at the same rate that he was to have paid hji* be proved to entitle the plaintiff to rcMiver : 
those he had ordered: — Held, that this was some first, that the defendanc in fact ordered the 
evidence in support of a count for goods soil I and goods; and, secondly, that he aece^ued them 
delivered. Colea v. Jhtlmcni, 6 C. B. iSd ; 17 L. J., with an intent to take to them as owner. Smt^h 
a P. 302 ; 12 Jur. oSil. v. JMf, 1) Car. v'v: P. fiOG. 

Under the general issue evidence is admissible 

Time of Delivery.] — If a written con- that the period of credit was not expired when 

tract for the sale of goods specifies no time for the action was cornmenceil. UronmticUw iSimth, 
delivering them, in an action for not delivering 1 M. 6c W. 543 ; 1 Tyr. Sc Gr, 0211 ; 5 L. J., 
them it is not competent for the defendant to Ex. 155. 

give parol evidence that it was a condition of the Under the general issue the defendant may 
sale that the goods should bo taken away mi- prove that the goods delivered were not such as 
meiliately, or that by the usage of trade, where were ordered, although there was a special con- 
goods arc sold to be delivered at a distant day, tract to pay for the goods at a certain price ; 
the time is always mentioned in the written con- ami the plaintiff can then recover only on the 
tract. V. 3 Camp. 426 ; 14 K. R. (piaiitum meruit. Ctuittinti v. Paddan^ 2 G. 

771. INI. Sc R. 547 ; 5 Tyr. 535 ; 5 L. J., Ex. 49. 

A count for a tailor’s bill : the defendant put 

Method of Delivery.] — A declaration in an agreement between himself and the ]daiii- 

alleging that the dofemlant undertook to deliver tiff, by which it was agreed that the defendant 
a parcel of goods for the plaintiff, is disproved by should recommend customers to the plaintiff, ~ 
evidence of a special agreement to deliver them and receive a percentage on their accounts ; 
to the bearer of a receipt given for the goods at such percentage to be received by the <lefendant 
the time of delivery. S iiu fid v. Pm 2 Stavk, in clothes, to be ordered from the plaintilf by 
60. the defendant, from time to time, as he might 

want the same, and that a settlement of ac- 

Inference from Catalogue.] — At the trial counts should take place between the parties 

of an action for not accepting goods, described every six months, or at the furthest in twelve 
in a colonial broker’s catalogue, the defendant’s months : — Held, on this agreement, under nun- 
counsel put the catalogue into the hands of a quam indebitatus, that the onus lay on the 
witness, and, without laying foundation for the plaintiff to prove that a settlement of accounts 
question by asking whether there was any usage, had been come to, on which the balance was in 
asked at once wliether, from the catalogue, it his favour, and that no action lay till the expira- 
would be inferred by custom that the goods were tioii of twelve months. (Tiirei/ v. 2 R. & 

sound and in their original packages: — Held, D. 427 ; 10 A. & E. 512. 
that the qiiotion m that form was inadmissible. 

Curtin V. Pedi^ 18 AV. R. 230 — Ex, Ch. Invoices,] — If a party receiving an in- 

voice <loes not object to it on the ground of its 
Evidence of Sale.] — A receipt and also a do- brevity and mcoinpleteiiess, the party furnishing 
livery order given by the plaintiff to a witness a it will be bound by it. PlcuILv. S^inien, 6 Oar.i 
month after the sale, but dated on the day of the P. 506. 

sale, and not otherwise shown to be in existence If brokers alter an invoice of the owner of 
before tho sale, is atlmissible as affording some goods from the name of one purchaser to an- 
evidence of the sale having taken place on the other, and send it to the latter with a letter, 
day of the date of the documents. Jfor/jaft v. saying that, to simplify the transaction, they 
Whitmore, 6 Ex. 716 ; 20 L. J., Ex. 2S9. had transferred the seller’s invoice to him, such 

In an action for goods sold and delivered, to invoice will amount to a contract of sale. Ih. 
which the defence was, that the plaintiff had An invoice being in the hands of a purchaser 
sold them to the defendant on certain terms, the stating the weight of the goods sold, and no ob- 
defendant was not allowed to call witnesses to jectiun being marie by him, is some evidence of 
prove that the plaintiH had sold the same rpiality theiii weight. Payhs Liuidij, 4 L. T. 116; 
of goods to other pei*sons on the same terms. 9 W. R. 556. » '• 

Ilolhnqham v. Head, 4 C. B. (x.s.) 38S ; 27 L. The fact of a tradesman delivering an invoice 
J., 0. P. 241 ; 4 Jur. (N.s.) 379 ; 6 \\h R. 412. or an account in which goods are described as 
In an action for goods sold, if a defendant says bought from him, does not operate as an estoppel, 
that he owes the debt, and that the plaintiff has so as to prevent his showing that he was not in 
applied to him to pay him, and that he will do so truth the seller. Holdiny v. Elliott, 5 H. & N. 
as soon as he can, but does not mention any sum : 117; 29 L. J., Ex, 13i; 1 L. T. 381 ; 8 W. R. 
on evidence of this, the plaintiff is entitfed to a 102. 
verdict, with nominal damages. Pixofi v. 

Pereridijc, 2 Car, & P. 109. ' Mieastire of Damagres. 

Where the plaintiff sent goods to the defen- Kon-Belivery, 

dant, resident abroad, on the order of merchants 

in London, and the defendant received and used Delivery by Instalments.] — B. bought of M. 
the goods : — Held, that it was prima facie 600 tons of iron, to be delivered m about equal 
evidence of goorls sold and delivered to the de- proj5brtions in September. October, and Novem- 
fendant. Bennett v. Himdersoii, 2 Stark. 550. ber, 1871. In August, 1871, M. girve notice to B, 
In an action for the price of goods sold which that he did not intend to deliver any iron. In 
have been sent by a carrier, there must be evi- December, B. commenced an action for non- 
dence either that they were ordered or received, delivery, and claimed as damages the difference 
Ilarmaii v. Bennett, 1 E. «&: F, 400. on the BOth of November, between the contract 

Where the price of goods is above lOZ., and and market prices of the iron : — Held, that the 
nothing is paid as earnest to bind the bargain, proper measure of damages was the sum of the 

19 
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tliflircnces between tbe contraet and niarbct j 
prices ot oiie-tlnnl (rf 5<Hi tons on the oOth of i 
{September, the Ml ='t of October and the Moth of [ 
November, reapectnelv. JJnw'/t v. MiilJcr, U | 
L. d.. Ex. 214 ; L. Ib 7 Ex. MIM ; 27 L. T. 272 . j 
21 W. R. IS. , 

The defendants in October. lN7t», contracted to | 
BC*11 to the p^n:utl^l^ 2 i>oo ton-; of iion, ‘•delivery 
in monthly «|iuaitit<cs (of ItUI^ t(ni>') over lt>71, 
or sooner if leqiiired** : payment by four months’ 
ncceptance fioin the loth «»f theiuonth following 
delivery. In January. hS7I, loi ton-^ were de- 
livercfb but the plumtiii’s did not then demand 
the didiveiy of the balance of the monthly 
quantity. In Febiiiary, 1871, and at several 
periods between that date and December. 1871, 
the plaint id’s requested the defendants to forbear 
from deluery of moie iron inuh'r the contiact, 
and the deft ndantsaccoulingly only made paitial 
deliveries dining the 'several months of 1871, u]) 
tt) and inclutbng Novtunber. In Decern) ler the 
pliuntitY" required dediveiy < if the residue of the 
^ Avlmle 2.<Hiu tons, and upon the tlcfeiidants’ re- 
fusal, bioLiLdit an action for noii-delivery : — 
Hehl (by Kelly. C.B., and Pigott, D. : Marlin, 
?>., tiis^eiiticntc). that the}4aintitY.'> having them- 
selves ret inestn I the tlefeiidants to foibear from 
deliveiy duriie.: the seveial mftnths of 1871 up to 
Nttvember, could not leqinie dedivery of the re- 
sidue of tlie ’A hole 2.<‘iHi tons m December, ami 
were therefore not entithd to recover. By 
Mai tin. B.. tirst. that the original contiact had 
not been put an cud to by the plaintiif s ap] Jica- 
tion to the defendants not to deliver full monthly 
quantitie'. between Febiruary and Noveudier, 
1871. and that the deiendants were bound to 
deliver the w hole 2,boO tons under their contract : 
and, secondly, that the proper measure c'f damages 
was the difYeienee between the contract and 
ninrhet prices in December, 1871, when tbe de- 
femlantri refined to deliver tlie iron. Tijtrs v. 
IloM'thih^ and IVvrtihUl Iron Co,, 42 L. J,, Ex, 
18,1 ; L. IL 8 Ex. mOi ; 2‘J L. T. 751 ; 21 W. R. 
7M:i. Revel -cd on appeal, ante, cob 522 ; the 
point as to d-amaireh not arising in Ex. Oh. 

If a contiact is made for the '-ale of a ceitain 
quantity of irttod^ to lie delivered by parcels on 
Buccesshe days, and jaior to the tune for fultii- 
inent of the ngieeJiieiit the vendor finally 


the plaintifi's proved that the price of coal had 
ri-en during the whole period since the beginning 
of May, and was still rising. No evidence w^as 
given to sJiow wbetber tliey could have gone into 
the market, and obtained a new" contract for 
coaD ; — Held, that in the absence of evidence om 
the part of the defendant that the plaintifi’s could 
have obtained a new" contract on such terms as 
to mitigate their lo'-s, the true measure of damages. 
! was the .'-um of the differences hetw'een the con- 
; tract price ami the market price at the several' 

' perioils hir delivery, notwithstanding that tho 
la>t })eriod had not elapsed wden the action was 
j hroneht, or when the cause w"as tried. Ih. 

I The defendants entered into a contract witb 
the plaintifi. whereby they undertook to deliver, 
from the Lst January until the 31st December, 
1872, tk2G0 waggons of coal, at Is. M. jier ton of 
20 cwt., at the fair average rate of twenty 
waggons per day ; payment by three months^’ 
acclq dance, drawn on the 10th of each month,. 

1 fur life previous month's supply. The deliveries 
! weie ii'regular in point of time, and insufficient 
in point of (piantity, and they failed to comply 
with the condition of the contract, that they 
should be at the fair average rate of tw^eiity 
wag!j:ons per <lay. At the end of the year there 
w Oh a large deficiency. The plaintifi, although 
constantly cottqdaiiiing of the deliveries, did not 
^ro into the market and buy against the defen- 
dants ut any time daring 1872, but on tbe IMtb 
February, 1873, he bought coal in the market to- 
supply tlie whole of the deficiency of the coal 
nndelivereil,at a very much liigher price, namely 
1 2,s\ per ton. Coal had been gradually rising in- 
price in tbe market throughout the successive 
I months of 1872, and it rose more rapidly in the 
I months of January and February, 1873. The 
plaintiff claimed to be entitled to, as damages,, 
j tbe difference between tbe contract price of 7s. 3^. 

I and tbe market price of coal at the expiration of 
j such a reasonable time after the 31st December, 

1 1872, as would have enabled him to go into the 
j market and obtain it. calculated upon the whole 
I of tlie deficiency left undelivered by the defen- 
dant-, under their contract throughout the year 
1872, The defend anth contended that the plam- 
Titf w’as not entitled to w’ait until the expiration 
of tile year before a^se'=sincr his damaues, as con- 


re[)UdiatLS and clcclmo to poiform it. whereupon 
the buyer, electing to treat sueh lepudnition as a 
breach of tlie entire contract, brings an action 
for tbe same. bef<»re the period for eomphgion 
has arrive<l — ^he mcasiue of damages wJI be the 
difi'crenee between the contiact and market pi ice 
of the goods on the several day.s w hen the vendor 
ought tohave pel ftimied his contract Ityilclivery ; 
subject, hnw'ever, to tlie reduction of the amount 
so ascertained, by proof of any facts w hieh may 
have afiorled tbe buyer the means of mitigating 
and diminishing the loss incurred. ANyirr v. 
Johnson, 42 L. J., C. I*. (15 ; L. R, S C. R. 167 ; 
28 D. T. 226 ; 21 W. R. 384. 

The defeiulant in April agreed to sell and tbe 
plaintiffs to buy 3,00b tuns of coal, at 8.7. Sd. per 
ton, to be taken during the months of May, 
June, July, and August.” No coal haAiin? been 
taken by the plaintiffs in May, the deftmMnt 
wrote on the Hist of that month desiring the 
plaintiffs to cousiiler the contract cancelled. 
The plaintiffs did not assent to this ; but on the 
llth of June the defendant dehnitely lefusul 
to deR\er any coal, and on the Mrd of ‘July the 
fjaintsffrt brought an action for tliib breach' At 
the triaij which took place on the 13th of August, 


' tended for by the plaintiff, for that a breach of 
the contiiiet w'as committed as often as a month 
exjured without the proper quantity applicable* 
to such month having been delivered, an^ that 
the jilaintiff was bound to assess his damages in 
respect of such breach from an estimate of 
that month’s market price of coal, or that the 
j breaches w"ere committed at some shorter periods ; 

1 but that ^he damages should be calculated at 
! the end of each month : — Held, that as soon as 
the defendants failed to deliver a fair average 
of coal, according to the terms of the contract, a 
breach had taken plpce, for which, at that time, 
the plaintiff was entitled to damages as upon 
that breach, and so on from time to time as each 
I subsequent breach took place, and that it was an 
enoneous way of estimating tbe damages by 
U\aitiug until the full periotl of the contract 
had expired, and then claiming the difference 
at that time. Barningham Smith, 31 L. 

540. See cases, ante, cols. 522, et seq. 

i Penalties,] — The defendant, in January, 1872, 

I agreed to furni^h the plaintiffs with a quantity 
I of set" of wheels and axles according to tracings, 
to be delivered on certain specified days, fi’ee oa 
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board at Hull. The plaintiffs were under a con- 
tract with a liussian railway company to deliver 
them 1,000 covered waggons, 500 on the 1st of 
May, 1872, and 500 on the 31st of May, 1873, 
under a jjenalty of two roubles per wagoron for 
each day’s delay in delivery. In the course of 
the negotiations the defendant was told by the 
plaintiffs that they wanted the wheels aiuraxles 
to complete waggons which they were boimtl to 
deliver under })enalties, but neitlier the precise 
ilay for the delivery nor the amount of the 
penalties was mentioned. The defendant did 
not deliver the sets of wheels in time, and the 
plaintiffs in consequence had to pay certain 
penalties, but the Kussian conqiany consented 
to take one rouble a day, amounting in the whole 
to 100/. : — Held, that though the plaintiffs were 
not entitled to recover in an action for breach 
C)f contract, as a matter of right, the amount of 
the penalties, yet the jury might reasonablj^ 
assess the damages at that amount, 
Actten-ireRcilsrhift fiir FahrlcafUDi ron Etften- 
liuhn 2I(itcrtPl V. Anmtronrf., 43 L, J., Q. B. 
211 ; L. IL 9 Q. B. 473 ; 30 L. T. 871 ; 23 W. R. 
127- 

The plaintiff, having contracted to supply 
iron rails to a foreign company, applied to the 
defendants, who wrote him : “ We have thr-s day 
sold you about 5,413 tons of iron rails . . . . 
ileliveroil f. o. b. at Newport. Payment to be 
stated in the specification.” By the specifica- 
tion “ the delivery of the rails was to commence 
by the loth of February, 1873,” and to be com- 
pleted by the 15th of April, 1873. The makers 
to have the option to begin delivery on the 15th 
of December. 1872, In the event of the makers 
exceeding the time of delivery above stipulated, 
they were to pay by way of fine 7s. (id. per ton 
per week, this amount to be deducted out of the 
])aymeut for the rails. The rails were to be 
stackeil so that they might be tested, and pay- 
ment to be made by biUs. In the event of ships 
not being reaily within fourteen days' notice 
being given, then the payment by the same 
bills to be made against wharf warrants ami 
engineer’s certificate for each 500 tons stacked, 
anti being to buyer’s orders. The sellers under- 
taking to put f. 0 . b. when the vessel was ready. 
The workmen in the employ of defendants 
struck work, and defendants did not deliver any 
rails until the month of May. They continued 
the delivery from time to time, but the wdiole 
quantity was not delivered until the month of 
September: — H eh 1, that the sum of 7s. (ul. per 
toil per week was a liquidated sum which the 
defendants were bound to pay to the plaintiff, 
but that it wa> only to be ealculated^from the 
15th of Mav. licrt/hidm v, Blaeyinron Iron and 
iSfecI Co., 4i L. J.. <1. B. 92 ; L. E. 10 Q. B. 319 ; 
32 L. T. 451 ; 23 W. II. G18. 

See also Penalty. 

Increased Freight.] — A charterer who has, 
through the shipowner’s default in not being 
ready to load at the time agreed upon, been 
compelled not only to pay increased freight, but 
aDo to pay a higher price for the article to he 
shipped, is, in the absence of evidence that he 
will be able to sell at a correspontling increased 
\>rice at the port of delivery, or of other eiidence 
that he will not be a loser, entitled to recover 
as damages the additional price paid as well as 
the difference in freight. Featlierstim v. Tb7/- 
kinsoR. 42 L. d., Ex, 78 ; L. R. 8 Ex. 122 ; 28 
L, T. 448 ; 21 W. R. 442. 


Postponement of Delivery.] — When a vcntlor 
of good'-, by contract in writing, at tht^ refjiiC't 
of the purchaser, who is at the time fixed for 
delivery unable to take and pay for the go<ids, 
withhohls delivery till a later ^late on a paiul 
promise to the juirchaser to lliat effect : — Held, 
that, if at the ex[»iration of the latter date 
fixed the purchaser refuses to accept delivery, 
tlie ^erulor may sue for damages as tor a breaeh 
at the time fixed for delivery by the original 
contract, and is entitled trj damages accoidiiur to 
the market price at the liter date verbally fixed 
for the purchaser's convcuieiice. Jlirkiottii v. 
ICtyRcs, 44 D. J., C. P. 358; L. 11 lU C. P. 598 ; 
32 L. T. 873 ; 23 W. R. 872. 

By boiiuht and sold notes sicrued by brokers 
acting both for the plaintiff’ and the defemiaiit, 
the last of which was dated April 25ih, tlie 
plaintiff bought of tlie ilefendant 5ou tons of 
iron, the delivery to extend over thiee nmiitliN. 
None of the inui was delivered by the 2,5th July. 
A coiTespondeiice ensued between tlie brokers 
and the defendant’s agent until February fol- 
lowing, from \vhich a jury might properly come 
to the conclusion that the plaintiff waited for 
the delivery of the iron at the request of the 
ilefendaiit he then went into tlie market and 
bought, the price of iron Iteiug higher than at 
the cud of July : — Held, that, as the plaiiititf 
had not Uiiiud himself to wait, there was uu 
alteration of the coutr.iet witlim the Statute of 
Frauds, and therefore he might recover from the 
defendant the diti'erence between the contract 
price of the iron and tiie market price in Feb- 
ruary. Oy/e V. \7(ne 9 B. vk 8. 182 ; 37 

L. J,, Q. B. 77 ; L. 11. 3 Q. B. 272 ; 1(5 W. 11. 
403— Ex. Ch. 

Of Goods Sold on Credit.] — A having bought 
some sheep on credit, left them in the custody 
of the vendor ; without any default of A. the 
vendtir refold the sheep . — Held, that the measure 
of damages was not the value of the sheep, but 
the lo«;s sustained by A. not having the sheep 
delivered to him at the price agreed on. Chniery 

V. VuiII, 5 H. N. 288 ; 29 L. J., Ex. 180 ; 2 
L. T. 4Gt) ; S W. 11. 029. 

Goods Paid for but not Delivered.] — See 
v. Jiowatfs l\liurj\ ante, cul. 507. 

LiJte Delivery — Loss of Profit. ]^The pLiin- 
tiffs, in July, 1877. undertook to make for J. a 
machine, to be delivered at the end of August. 
The defendants contracted with the plaintiffs to 
make ‘‘as soon as possible” part of the machine 
called a “gun.” The defemlants were aware 
that the machine was wanted bj’’ J. at the end 
of August, hut tiiey tffd not linisli the “giiu” 
until the latter part of September. J. then re- 
fused to accept the machine frnm the plaintiffs. 
The delay on the part of the defendants was 
ovdng to the circumstance that at the time of 
undertaking to manufacture the “gun” they 
had not a foreman competent to prepare certain 
patterns, without which it could not be made : 
— Held, that the defendants had coinmitted a 
breach of their contract, and that the plaintiffs 
were entitled to recover damages for the lo«s of 
profit upon the contract with J,, and for the 
expenditure U'^elessly incurred by them in 
making other parts of the machine. HydmuVtr 
Bnglncf'i'iRg Co. v. Me II 4 Q. B. D. 670 ; 27 

W. R. 221-^C. A. 



584 


583 SALE OP GOO'D&—Disc}iar(fe and Breach oj Contract. 


Of Tlirasliing Mactme— Injury to Corn.] 

— The a farmer, coiitiacrul with the 

ileftuilaiit, an a'jent for the 'rale of tlira4nng 
iiiaclune-'. for tini {•iirehn.'-e «»f a thiashii).? 
maehmo. to he «h‘li\eu‘U uii the Uth* AuLm-^t ; t 
the defeiulaiK: \^a'^ aware of the paititailar 
piU'[K'se for whic'h it \sas ituloietl. The matTiiiie | 
wa^iiot tlfliveretl pu that tiny, ami the plaiiintf i 
boin^^ led by the ]H’oiiii'i> of the bofendant to 
expiTet that* It Would be dtli\eretl fium day to 
day. ab-tainod from hirimr one t‘]'-e\\here: — 
Held, that the planitiif wati entitle<l t«i teenier 
fljv fosa ^u-tunicd by injury to hi" wheat by a 
fall tff lain, and t^r expense^ inrurred in eartmit 
the wheat and thatelunir it. and for the eo«t of 
ki Ill-dry in.^ it, but not for by a tall m the 
market pnee of A\heat. Smttil v. Jt'oofih i El. <!s: 
El. dn2 ; 2.S L. J., Q. B. 178 ; 5 Jnr. C^.s.) 291 ; 

7 \\\ 11. 20^;. 

loss of Profit on Contract to Resell.]— In an ' 

action fur hieaoh of aaitract to ilehver good" it I 
Cvas shown that tlie gotds weie nut ])roeiu‘ubIe i 
in the market, that the plaintitf liml entered | 
into a euntract of 2 .tib"ale. a hioh in eon-equence | 
of the mai-dehveiy he could not perform. tJiat : 
such cruitriiet was not known to the defendant > 
at the tune of sale, but that he knew that the 
uo^kK had been purchased by the plamiilf for 
re^iale : — Held, that the plaint ilf was nor entitled 
to rt‘Co\ er damages for loss of protir, on the resale. 
Ihin'frs V. Jlutrlnn^itn (infra) di^ringnished. 
ThoJ w IleJfder.^oiiy 8 Q. B. D. 45 7 ; 4B L. T,483 : 
Tb J. P. 422. 

The defemlant contracted to ^ell to the plain- 
tiff 73 tons of caustic soda, a commodity not 
ordinarily prrfcurable in the market, at a given 
inice, to Ixi delivered on the rails at Liverpool ! 
for Hull, 25 tons in June, 25 tons in July, and 1 
25 tons in August ; but he failed to <ieliver any ' 
until the Itlth of September, between which day ! 
and the 2tJth of October he delivered 26 tons in 
nil. At the time of entering into the contract, 
the defemlant was aware that the plaintiffs 'were 
buying the smla for a foreign correspondent, but 
did not know until the end of August that it j 
WU" destined for St. Petertburgh. The plaintiffs | 
had m fmt ci-iitraaed to sell the soda to A., a ’ 
•merchant at Sr. Petersburgh, at an advanced ! 
price, ami A. hatl rontracteal to sell it to B., a 
snap manufacturer at that place, for a still 
further mlvaiice. In consecpience of the late 
delivery of the 26 tons, the plamtilis were eom- 
pelled to pay a higher rate of fi eight and 
insurance ; this amounted to 40/. I7.v. For their 
failure to tlelirer the remainder to A., they were 
callotl upon to pay and actually paid l5U/.]which 
A. claimed as tie compensation he had been 
obliged to pay tu B. for the failure to perform 
his biib-contract Mith him. In an action by the 
plaintiffs to recover frtmi the defendant damages 
for the breach of his contract witli them, it was 
coucedeti that tliey were entitled to recover the 
difference l>etweeii the puce (on the 4*9 tons 
umlelivereil) at which he had ,"old the caiutic 
st>ila to them, and the price at which tliey hml 
contract c*I to sell it to A. ; in other words, 
the los-, of profit on the resale* IfcrruQ v. 
fiidchbimn, 18 C. B. (N.s.) 445 ; 34 L. J., 0. P. 
\m ; 11 Jur. (K,s.) 267 ; 11 L. T. 771 ; 13 W. 11. 
386, 

Held, that they were also entitled to recover 
the 10k 17 a'., the excess of fivight and insurance 
which was the necessary i-esidt of the defendant s 
breach of contnict ; but that the defemlant 


was not chargeable with the 159k which the 
plaintiffs liad^paid to A. to compensate B. for 
the lo-'' of his bargain, this being too remote a 
damage. Ih. 

Custom.] —The loss of profit on a resale 

cannot be taken into calculation in estimating 
ihe damages which the original vendor is liable to 
])ay for "nou-delivery ; although the original 
contract was a craitract for forward delivery,” 
anil in the place where it was made such pur- 
cluues are commonly followed by a resale, and 
are made with that view, and although such a 
resale has been actually made before the breach 
of the original contract by non-delivery. 

1/17 JN,\' V. linpiolds, 6 B. S. 405 ; 34 L. J., Q. B. 
221 ; 11 Jur. (N.S.) 973 ; 12 L. T. 728 ; 13 W. K. 
010 . 

Sub-Contract — Written Agreement not men- 
tioning.] — The plaintiff having received an 
order fnim P. to supply from 150 lbs. to 200 lbs, 
uf wound cotton rlaily, verbally agreed with the 
defendant that the defendant should undertake 
the wiiidmg of it, informing the defendant, as 
was the fact, that the plaintiff had taken upon 
liiiii^clf the consequences of late delivery, if any, 
to P., and (btaimng from the defendant the as- 
I surance that he, the plaintiff, might rely on him. 
Afterwauls. and on the day of the interview, the 
]buntiff sent the defendant a written order for 
the cotton, on the express condition that the 
same should be delivered daily, but containing 
no notice or stipulation as to the sub-contract of 
! the plaintiff with P. The defendant failing to 
I deUver regularly to the xilaintiff, and the plain- 
I tiff to P., the result was that P. claimed, and the 
plaintiff paid to P. 3UUk by "vvay of reimbursing 
P. for his loss upon resale of the goods Tfi-hich 
P.’s customers had refused to accept, as having 
been delivered late : — Held, that the plaintiff 
might recover the 3UOk from the defendant as 
damages for the breach of contract to deliver 
the cotton daily. Satvdon v. A}idreWf 30 
L. T.23. 

Market Price — Difference.] — The defendant 
on the 26th July, .sold by sample to the plain- 
tiff, 3,o00 gallons of naphtha, at 2.v. '2d. On 
rhe 27th the plaintiff refold the same to H. also 
by ."ample at 2.s. iuL The sample contained 73 
]>ei Cent, nf benzol, an article used in the manu- 
facture of magenta dye, newly discovereil, and 
fur that purp()se was worth 5.v. 9r/, a gallon. The 
i defendant failed to deliver the naphtha. It was 
pi Died that H. had claimed the difference be- 
1 tween 5.<f. iUL and 2.s\ 0^/. from the plaintiff. In 
I a^scs^mg'^the damages for the non-delivery of 
i the naphtha, the jury gave this amount to the 
! plaintiff as damages : — Held, that there must he 
I a new inquiry, because it did not appear at what 
I price t he plaintiff could have procured naphtha 
I according to the sample at the time of the 
breach. JosUnq v. li'vuie, 6 H. & N. 512 ; 30 
I L. J., Ex. 78 ; 4 L, T. 251. 

On a second inquiry, naphtha known to con- 
! tain 73 per cent, of benzol could not have been 
bought for less than 5,?. 9^?. at the time of the 
breach. The judge told the jury that the plain- 
tiff Would have no answer to an action by H. 
for the difference, and advised the ]ury to give 
such a sum as would enable him to pay H. The 
; jury having given this amount : — Held, that the 
1 damage^ were rightly assessed, and that there 
1 was no misdirection. J5. 
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In an action for a breach of contract in not 
deljveiing a quantity of bacon iqxai a .civcn <lar, 
the damages must be estimated by the pnco t»f 
bacon of the same description at or about the 
time when the contract was broken, and not 
at the time when the dama' 2 ;es are a>ses-.ed, 
Gaotiiford v. CkirroU, 4 D.& R. IGl ; 2 B. «S: C. 02 1 : 
2 L, j. (O.S.) K. B. 112 ; 20 It. H. Bdo. 

The (lefendants, in the month of September, 
contracted to deliver tallow to the plaint df '* in 
all next December,” at a certain price ]»er cwt. 
In October they informed linn that they had 
sold the tallow, and could not perform the con- 
tract : — Held (tallow having risen in ]n’ice), 
that the plaintitf was entitled to recover damages 
according to the market price, on the last <lay on 
which the contract could have been performed, 
viz. illst of December, as he had not accpnesced 
in its being rescindeil wdien the dufemlants re- 
fused to perform it. Lphjh v. Pdtrrtso/t, 2 IMoore, 
588 ; 20 ik li. 552. 

The measure of damaires in the case of a\u’eacb 
of a contract to deliver gooils at a specitied time, 
is the difference between the c.mtract price and 
the market price at the time of the breach of 
contract, or the price fur which the vemloc had 
sold ; but the latter cannot recover, as special 
damage, the loss of anticipated profits to lu* 
made by ins vendees. PetersniL v. Ayrc^ 13 C. B. 
353. 

loss of Market.] — ^^Vhere, on account of de- 
fects ill the ship, the voyage had been pro- 
tracted, and in the meantime the market price 
of the goods bhi])pcd had fallen : — Heki, that 
the consignee coukl not recover damages fur the 
loss of market. The Parunn^ 2 F. D. 118 ; 36 
L. T. 388 ; 2.5 W. li. 536—0. A. 

No Market.] — 411100 goods which cannot bo 
procured in the market are sold to be delivered 
on a day certain, the puicha'^er is entitled to 
recover, in an action for breach of contract to 
deliver, the amount which he has reasonably ex- 
pended to avert the loss which he would other- 
wise have .sustained from mm-deliverv, JTtnde 
V. Liddell 44 L. J., Q. B. 105 ; L. lb 10 Q. B, 
265 ; 32 L. T. 443 ; 23 \V. R. 650. 

The defendant contracted to supply to the 
plaintiff 2,000 pieces of grey shirtings, to be de- 
livered on the 20th of October certain, at so 
much per piece, the defendant being informed 
that, they were for shquuent. Sboitly before 
the 20th 'of October the <lefendant i!ibirme<l the 
laintiif that he would be untdde to complete 
is contract by the time specified, on which the 
plaintiff endeavoured to get the shntings else- 
where, but, there being no market ni Kugland 
for ic, that kind of shirtings could only be pro- 
cured by a previous order to manufacture it. 
The plaintiff, therefore, in order to ship accord- 
ing to his contract with his sub-vemlee, pro- 
cured 2,000 pieces of other shirtings of a some- 
w'hat superior quality, at an increase of price, 
which the sub-vendee accepted, but paid no 
advance in price to the plaintiff. The plaintiff 
sought to recover against the defendant for the 
breach of his contract, the difference between 
what he paid for the substituted shirtings and 
the defendant’s contract price. The shii tings 
•which the plaintiff bought were the nearest in 
price and ipiality that could be got by the 20tli 
of October, and the jury returned a verdict for 
the amount claimed : — Held, that there being 
no market for the article contracted for, the 


measure of damage'^ was the value of it ;u the 
time of breach ; ami that the phunfil luiviug 
dune the lie-^t itimg he could, ua- tuititf.d to n*- 
cover the ditfereuce m the [»riee. Ih, And 
t'futij (ire the fidlnriny ease, 

V purcliiiser homrht ehampaerne lyln'j’ at a 
wharf at 14.v. per dozen, and rc>old it at 21 v. to 
the captain of a ship about to lea\e EairUnd. 
The wharfinger refused to deliver the vviiu*. and 
the purcha-cr was unable to fulfil hii eotitraet, 
champagne of a ‘-imilav 'jiiahty not being pro- 
cuiable in the market. The whurfimrer liad no 
knnwledeie of the sale, or of tiie purpose for 
which the purchaser required delivery of the 
champagne. In an actum for the eonverdon ; — 
Helil, that he was entitled, a-- ikunages. to the 
price at which he had sold the champagne. 
Prance v. Gavdet^ 40 L. J., Q. B. 121 ; L, It. 6 
Q. B. 130 ; 19 AV, R. 622. 

Payment by Bill — Bishonour — Parties.]— Dn 
ofitli October, 1857, A. tigreeil with B. ti» i>f 
him 100 parcels of iron of a named quality, and ~ 
Bull ]>arcels of iron of another named (piality, to 
be delivered iinmeduitely, and paid for by a bill 
of "'xchange at fniu* months’ date, tlown. X^)'^pe- 
eifif* ii’dii wa^ appiopnated for the purpuNos of 
the contract. A. gave the bill, which, on the 3Ist 
October. 1857, D. iridov'-cd to his bankers, who 
continued tlie holders till the bill fell due. B. 
<Uily delivered the Ion parcels of uam, ami gave 
A. a tleli very order for the 300 pareeU : which A,, 
on 13th Xovember, 1857, indorsed to his bankers, 

H. Co , and a few days afterwards gave B. 
notice of the indorsement Co. piesentedthe 
order at the works uhere the ii’on was lying, on 
13th November, 1S57, when ilelivery of it wms re- 
fused. On 17th November, 1857, B. suspended 
payment; and, cm lOtli February, 1858, A. "was 
adjudicated a bankinpt. On 4th 'March, 1858, 
the bill given by A. fell due, and was didionniired. 
ITie banking company, though they claimed to 
be creditors of A. for the amount of the bill, did 
unt prove against his estate, nor ha<i A. paid any 
part of the amount. Ik, however, had pairl them 
a compositieii of in the pound upon the 
amount of the bill : — Held, in an action for non- 
delivery of the 300 xmrcels (tf iron, that A. was 
entitled to recover only nominal damages, and 
that the f.ict that H. A: Co, were the real parties, 
suing in A.'s name, could not be taken into con- 
sideration as uifectirig the damages, inasmuch as 
H’lV: Co. Cituld have no greater right to uncover 
than A. himself had. Griffiths Pernf, 1 EL 
ct Kl. 680 ; 28 L. J., Q. B. 204 ; 5 Juf. (X.S.) 
1076. 

ii. For Xon- Acceptance. 

No Market — Duty* of Party Injured,] — The 
damages for the h reach of a foiwvard contract' 
to accept gootls for which there is no market, is 
the full amount of the damage aetiially sustained, 
the person who broke the contract not being put 
to additional cost by reason of the other party 
not doing wTiat he ought to do, as a reasonable 
man, and he, on the other haml. not being bouml 
t^do otherwise than is the ordinary course of his 
business. The jdaiu tiffs contracted to sell to 
the defendant 15, quo tons of cannel coal in 
weekly (quantities the deliveries not to com- 
mence before June, at 26.s*. per ton, payable by 
monthly instalments, the defendant not to sell in 
certain specified places. The defendant repudi- 
ated the contract in July, but the plaintiffs 
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to como to teriiH Avith him, and did 
not treat it as broken uutd :>epteinlier, when, 
there being no regular market for caii[iel coal, 
they tried without adverri'=ing to iind aiiotlier 
pinchaser accoidlng to the onliiiary eour'e of 
their own bu^ine^-. After >evcual failure^', the 
coal wan ^old at lU.s\ per ton ‘ — Held, that the 
plamtitl's were eatirled to the full amount of the 
difference between the contract price and that 
which thevctbtained. Jj irr v,l)nnku'li Colhvru 
CiK, 43 L. T. 700— FL L. (E ^ 

Goods of Perishable Kature — Coal not raised.] 
— lliC pluiiinli company, colliery owneis, C(m- 
tracted to bupply, ami the defendant company, 
dcuieix In coah in London, contracted to }»ur- 
cha''C, 3.27)0 tons of old Silk^tone coal, at lO.f. 
a ton, to be deli vexed to and taken by the de- 
fendants at the pit'.^ mouth in equal monthly | 
quantities, extending over a period of nine 
month'", Duiiiig ‘'Several of the months the de- 
fendants failed to send \\aggr.ns forward to 
accept the full <piantity tliev were bound to 
accept, and which the plairitifTs wei’e ready and 
willing to supply in such months, and the de- 
fendants therein inatle default. The coal of the 
jdairititlV colliery \\as a [jcrishable coal, tlete- 
riorating lapidly in quality if stacked or stored 
above gioumh aiul it wa*! not the oi'<h’naiy 
coui-e of busine<<, nor a reasniiahle course for 
the cHilliery owner, to ruice ^ucli coal, except to 
supply contracts previously enteied into, and it 
was raised as far as possible fiom day to day 
to supply the waggons arriving to receive it, 
into which it was delivered direct from the 
pit’s mouth. Such coal already raised could 
b^, and frequently was, sold in small quantities 
in the Lontkm coal cxcliange by colliery owners, 
W'heii a truck of coal had been refused by a 
customer, or had been sent astray, or w’iien 
from any otlier reason coals ready raised w'ere 
left on their haiuls, but not otherwdse. An ac- 
tion w*as brought by the plaintiffs to lecover 
damages from tlie ilcfcndants for breach of 
contract m failing to take the full monthly 
quantity of coals • — Held, that the amount of 
damages the phuntitfs w'ere entitled to recover 
was the diff'creuoe between the ONt of raisin" 
the coal, added to the value (tf the coal it-elf 
remaining uniai-cil in the mine (whatever those ■ 
tivo iiea<ls uf calculation might amount tu) an I ' 
the contract price of lP.v. a ton, and that such I 


w'hen the notice was received by the seller, 
J?hiUj)ot^ V, JiJrtnis, 5 ]M. in W. 475; D L. J., Ex. 33. 

The measure of damages for non-acceptance of 
goods is the difference of the contract and 
market price at the time of breach, BosiccU v, 
Xnbtu'Uy ir> Moore, P, 0. 309 ; 8 Jur. (N.s,) 443 ; 
C L, T. 79 ; 10 W. K. 517. 

EuH Price.] — The plaintiff declared on a 
contract by the defendant to purchase iron of 
the plaintiff, and if the delivery of the iron 
siioiild not be re(iuired by the defendant on or 
before the 30th April, the defendant agreed to 
I pay for the iron on that day ; and alleged that 
the plaintiff had always been ready and willing 
I to ileliver the iron, according to the terms of the 
contiact, ami that the 30th April had elapsed 
before the action, yet the defendant had not 
paid for the iron: — Held, that the plaintiff 
was entitled to recover, on this contract, the 
full pi ice of the iron, and not merely the 
damages which he had sustained by the breach 
of the contract. Bunloi) v. Crt'otc. 2 Car. (k: K. 
158. 

Acceptance of Bepudiation by bringing 
Action — Subsequent Resale by Seller.] — By a 
contract, made on the 24th May, 1895, the defen- 
dants pnrcha.''cd from the plaintiffs a cargo of 
maize, to be shqipedfrom a port in the Argentine 
Republic about the 15th July. The market wms 
I then falling, and on the 28th May the buyers 
i repudiated the contract, and on the 24th July 
I tile plaintiffs brought this action for damages for 
I non-acceptance ot the goods. The puces at that 
time were falling continuously, and there was no 
prospect of their recovery. If the plaintiffs had 
resold about the 24th July, wdien they brought 
this action, the loss on the contract price of the 
I cargo, w'oukl have been 1,557Z., but they did not 
1 resell until the vessel and cargo arrived at her 
; port of call on the 8th tSept., when the loss was 
I 3,807/. : — Held, that the measuie of damages was 
1,557/., being the diff’erence between the contract 
price and the market price on the 24th July, 
i W'hen the plaintiffs accepted the defeiulants’ 

' repudiation by bringing this action, as, having 
: regaid to the falling juicci", the plaintiffs ought 
not to have w'uited until the arrival of the cargo 
on the 8th September. Both v. Tay,sen^ 73 L. T. 
028 ; 8 Asp. M. 0. 120. 


amount couhl be atvuratcdy cuk*n luted and p* 
cert a rued by j*'‘iM-ins ffimihar with the subjoei 
without actually lai-iu" ami "cliiiig the co:i 
winch, Ijeing of a peii"hahle nature, was no 
readily or pnthtably to be -o d!q)tKeil f»f, an( 
that the idaintiffs weie not bound to have > 
raiseil and sold it, f^UliMone and Binhicorf; 
Coal and Iron Co, v. Joint sitoel: Coal fh., 35 L. 1 
tkJ8. 

Value of Goods when Tendered.] — Where A. 
contracted for the jmrehasc of wheat, -‘to he 
deliveretl at Birmingham as soon as ves"eH could 
be rtbtained fur the carriage thereof’’; and. 
&>iihsequently (the market bavin " fallen), uuve 
the -eller notice that he would not accept it<nf 
tU'livered, the wTicat being then on its transit to 
Biimmgham : — Held, in an action against A. for 
liotac'ccptingtiu* wheat, that the proper measure 
of damages was the tlifference betw'een the con- 
tract price and the market price on the day wiieii 
the wheat was tendered to him for acceptance at 
Birmiugham and refused, and not on the day I 


Dishonoured Bill.]— Where, in a contract of 
''uk*. there arc q-iccitietl days for the delivery uf 
1, I the goods, and payment is to be made by bill, 
t ; if the hill is ghtn. hut dishonoured hefoi’e the 
i gootis are deliveretl, the parties are pkced in 
1 ) the same }T'^*sitioii as if no bill had been given, 
or as if the contract had been for ready money ; 
anti, therefore, if the vendor is sued by the 
vendee, after the dishonour of the bill, for non- 
delivery uf the goods, the measure of damages is 
not tlie full contract price, but the difference 
between the contract and the market prices of 
the goods. Jalyy v. Oahtdoy^ 1(J Q, B. 941 ; 20 
L. J., Q, B. 380 ; 16 Jur. 3S. 

Sending Bill of Exchange with Bill of Lading 
J —Conversion of Goods.]— A shipload of timber 
having been consigned to the defendants, the 
I con-ignor sent the bill of lading and other 
j shipping documents, and also a bill of ex- 
[ change, to the plaintiffs, in pursuance of the 
u&ual course of biisine-s between him and them, 
to cover certain advances w'hich they from time 
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*tf> time matle to him. The plaintiffs placed the f 
shippini^ chjcumcnts and bill of exchange re- i 
'lilting to the cargo of timber in the hands of 
agents who acted between the plaintiffs and the 
<lefendants. The agents at the request of the 
plaintiffs forwarded the documents to the de- 
fendants, in order to have the bill of exchange 
ncGCpted by them. Shortly afterwanls the de- 
fendants informed the agents that the careo 
was thoroughly out of coinhtion, and that they 
-could not take it in its then «tatc. Tlie agents 
replied that, unless the ilefendants returned the 
bill of exchange accepted, they might to ^eii'l 
back the shitiping documents. This" the defen- 
‘dants ileclined to do, as they had paid jiart of 
the freight, and intended to take po-^sc-sion of 
ithe cargo. Later on they stated that tliey hud 
been compelled to rem(»ve the cargo under the 
rules of the dock company, but that, if the 
•agents would repay tliem the freight and certain 
-charges, and their profits <m a portion of 
the cargo which they had sold, they would re- 
•tnrn the documents. The agents replied that 
-the matter must be left in the hands of the 
plaintiffs, the owners of the cargo. The defen- 
<laut3 then returned to the agents the bill of 
-exchange unaccepted, but retaineil the bill of 
lading as security against freight and charges. 
They offered to yield up the bill of lading on the 
■freight and charges being refunded. Thereupon 
the plaintiffs commenced an action against the 
-defendants, asking that they might be ordereil to 
accept and deliver up the bill of exchange ; and 
that it might be declared that, until such accept- 
4ince and delivery, the defenrlants were not 
-entitled to retain the bill of lading. They also 
asked for an injunction, a receiver, and damages. 
^Owing to <leiay, caii'>e(.l by the fault of b«»th 
parties, the action did not come on for hearing 
until about four ycars after its commencement . — 
Held, that the defendants, having refused to 
accept the bill of exchange, were bound to have 
returned the ship[)ing documents, which were 
-only at their <lNpo^al on the condition that they 
should so accept the bill ; and that they wrong- 
fully took possession of the cargo, and dealt with 
it as its owners, although they had repudiated 
the contract, and refused to accept the bill of 
-exchange, availing thcm'-elves of the bill of 
lading, which they had no right whatever to re- 
tain or make use of, to get that po^se^siun : — 
Helil, therefore, that the plaintiffs were entitled 
ito ihrmages against the defendants ; that the 
proper measure of damages was the value of the 
•cargo after maldng a deduction for freight ; but 
that none of the other charges claimed by the 
'defendants could be allowed, except outgoings in 
•connection with the sale of part of t^e cargo : — 
Beld, also, that defendants must pay damage^, in 
the nature of interest, for keeping the plaintiffs 
‘Out of possession of their goods ; that the ordi- 
,nary measure of such damages would be 5 per 
cent, on the value of the cargo from the time 
-the defendants wrongfully took port^ession 
thereof ; but that, having regard to the ilel ly 
which had occurred in bringing tlie action on for 
Siearing, attributable no less to tlie plaintiffs 
than the defendants, half damages, computed at 
•tile rate of 2^ per cent only, would be awarded. 
Mew Y, Pay lie ^ 53 L. T. 982 ; 5 Asp, M. C. 515. 

Loss on Eeeale.] — If a purchaser refuses to 
•accept goods bargained and sohl, the vendor may 
resell them and recover against the purchaser 


1 1 he amount of the los^ on the iv-alc. 

\ V. 4 Bing. 722 : 1 M. \\ Till ; b L. J. 

(O.S.) C. P. 184 ; 20 E. E. 714. 

iii. Ifi other Catfe,9. 

Fraudulent Sale — Price in Market at Time of 
Sale.] — L. ordered the defendant to buy for him 
rupee paper: tlie ilefendanr -.old rupee paper of 
hi-> own to Lm whiLt he fraudulently lud L. to 
believe that it belonged to third per-^on^. The 
value of rupee paper afterwards became consider- 
ably le-s, but L. liehl for many iHontb*> what the 
defendant had sold to him, and ultimately resohl 
it at a lo'-is of 48,0ouZ. : — Held, that the measure 
of damages was not the amount of the lo-is 
ultimately sustained bv L., but the difference be- 
tween the price which he paid fop the rupee 
paper and the price which he would have receive<l, 
if he had resold it in tlie market forthwith after 
purchasing it. Jratt/Jell v. Plochley, IS L. J., 
g. B. 517 ; 4 Q. B. D. (J7S ; 41 L. T. 158 ; 27 
W. II. 938— C. A. 

Notice of Snb-Contract.] — The defendant 
agreed at Belfast with the plaintiff-5, who were 
comniHsion agents ( here, for the sale to the 
[ilaiutiffs of a quant ity of iron. The sold note 
wa'^ as follows: — 19tli February, l.SStb ISohl 
Me-srs. Hamilton, Megaw cS: Thomson, 500 to 
7tH) tuns, as lot may turn out, heavy No. 1 
wrought scrap iron, as per Philadelphia inspec- 
tion. copy of which I have received from you, 
for shipment to Philadelphia, not later than 
19th April. 188b, at b/. .5.v. per ton, cost, freight 
an<l insurance, to Philadelphia. Payment to be 
made by you, net cash m exchange for bills of 
lading, as shipments aie made. — J.imcs Magill.” 
After such contract had been entered into, the 
])lamtiffs contracted with W. for the sale to W, 
<if a lot of scrap iron of the same description, up 
to 7U<) tuns, u[)on certain terms which had been 
offered by W. prior to the contract, vi/. : — ‘‘ No. 1 
wrought sera [) iron, according to W.’s classitica- 
tiun of October 17th. 1879, at 13b/- c. f. i. to 
ITiilatlelpliia ; shipment on or before April 19th, 
ISSb ’’ Immediately after the defendant began 
to ship the iron, the plaintiffs complained that 
tlie iron shipped ilul not answer the description 
m the <‘ontract, \vhicli wa-. afterwards admitted 
to be the case, but it was agreed between the 
plaintiffs and the defendant that the former 
shpuL I be at liberty to accept the bills of lading 
of the shipments, without prejuikee to the ques- 
tion between the plaintiffs and the ilefendant as 
to whether the iron shipped wa'. m accordance 
with the contract. The vessel, on board which 
the iron was shipped, arrived at ITiiladelphia 
early in June, 188b, when W. refased to receive 
the cargo, which wag^ admittedly not in accord- 
ance eiihcr with the contract between the plain- 
tiffs and defendant, or with that between the 
plaintiffs and W. The plauiiiffs, thereupon, 
soltl the cargo at Philadelphia for 975/. 7s, 2(1, 
If the cargo had been eipial to the contract 
between the plaintiff's au<l the defendant, the 
plaintiffs would have been eutitleil to receive 
f(%’ it from W. the sum of 2,990/. It.v. 2d. In an 
acti'tn by the pbiiutitt’s against the defendant 
for the bre.rch of the contract, the 3 iu’y found 
that the cargo equal to the contract would, at 
the tune of delivery, have been 2,055/. 9.1. Sc/., 
and the value of the cargo actually delivered 
was 975/. 7s. 2c/., viz. the amount got for it by 
the plaintiffs, after its refusal by W. The jury 
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allti foiintl, inter alia, that the defenflant at tlie j trees had become of less value to the defendant,, 
time of the contract, had notice that it was j was admissible to reduce the damages in an 
entered into by the }ilamriif^ to enable ihem to | action on the agreement for their price, and for 
accept an oifcr already leceived by them for | plautum them. AUca v. 3 Tyr. 907 ; 

shipment to Philadel[ihia of iron answering the 1 C. tV: M. 832; 2 L, J., Ex. 263. 
description of W.'s cla^dticatioii of October 17th, Where a contract between A. and B. was, the 
1879, and that the prulit nii the lesdewas intt one to tleliver, and the other to accept, a steam - 
an tmasual one in such a tran^actiun Held, engine of fourteen horse-power, and the fore- 
that the plaint itls weie mititled to recover as man of B. went over to the premises of A. and 
damages the sum of 2,«iir>/. 7.^., being the ditier- there saw a steam-engine in pieces, which he ap- 
ence between the actual value and the ainunnt proved of and which steam-engine was after- 
which would have been receivable fnim W. ha<-l waids delivered by A. : — Held, that the fact that 
the cargo been ill accurdaiiee with the ccniiraet, the power of the engine w’as not a fourteen 
and not merely the ditfereiice between the hor»e-puwer -was no answer to an action for the 
actual Value and the value of a caigo equal to price, though it might be given in evidence for 
the contract at the time nf deliverv. Ihini'iltn/t the purpose of reducing the damages. Parsons: 
V. 12 L. K., Ir. 186. 8ee v. d/o7- v. Soaton, 4 G. B. 399 ; 10 L. J., C. P. 181 ; 11 

tand 42 L. J., G. P. .V.> ; L. Pt. 8 C. P. 131 ; | Jui‘. 849. 

28 li. T, 312 ; 21 W, R. 4S1— Ex, Ch. ; and 

IPjdninUc Co, w Mcllatho, supra, col. 582. Breach of Warranty— Death of Cattle fed on. 

Barley sold.] — The jdaintiif purchased from the 
Action for not giving Bill.] — Where gooiK I detVirdauts, who w’cre a firm of chstiUers, a 
Jhargaiind and sold are to be jiaid for by a hill ; quantity of grams, warranted by the defendants 
of exchange, and the vendor brings an action for j as being good, sound and merchantable, and a& 
not giving the bill befme the bill would have 1 reasonably answering the description “ distillers’ 
been due, the measure of damages is the amiaint | grams,” These grams w’ere oidinarily used in 
of the bill, less discuimt, nt the time the action is , feeding cattle, as the defendant know, though 

brought. Gordon v. \Vh'itvhouu% 4 \\\ K. 231. j the sale to the plaintiff \vas not expressly made 

I ft tr that purpose. The substance delivered to the 
Suh-Sale— Retention of Waggons inferior to | ]tlaintiff, and which was used by him in feeding 
Sample — Trover.] — The plaintiffs being under | cattle, did not answer the descri[)tion warranted, 
contract to sell wnggons, employed L. to make 1 as it contained small particles of lead and dele- 

them according tti sample at a certain price, j ttriuus matter, which had become accidentally 

L. then employed a waggiui company to make , iiitcrmixeil with it during a fire which occurred 
them according to sample at a lower price. The | at the defendants’ premise.^, and the cattle fed 
company afte^vva^d^ proposed to receive pay - 1 with the grains were poisoned: — Held, that the 
nieiit direct from the plaintiffs, who consented, I defendants were liable in damages for the value 

and %vere authoriseil by E. to pay them. Home 1 of the cattle. Wilson v, Puncllle, 6 L. B., Iiv 

waggons were delivered by the wnggon com- 1 210. 

puny to a railway company* to the order of the i For the purpose of rendering a defendant re- 
plaintiffs. The pbmtiffs sent a complaint to j sponsible for damages, which, m the ordinary 
the waggon company that the wagguus were I course of things, flow from a particular breach^ 
imeqmil to sample, but dal not reject them : ! it is unnecessary that the actual breach which 
and they iiifoimed L., and aho the wayrgon com- 1 ensued should have been within the contempla- 
pany, that they would <li^puse of the ^^uggon^ at tkm of the parties : for anything which amounts, 
the lie&t price obtainable, and hold b, rosijoii-ible ; to a breach of contract, whether foreseen or im- 
fuF the lo^s. L. rejected the waggons. The I foicseen, the party breaking the contract is re- 


plaintiffs gave notice to the railway company 
not to deliver the wagcoris without their order, 
but the railway company iievcrtheles'. dcTivercd 
them to the waggon company, who iefu>ed to 
deliver them up : — Held, that the aiTangenicnt 
for the advantage of the waggon eumjiany. ^lat 
thev'should seeeive ilireet payment fiom the, 
plaintiffs, had not cre.atcd any relation'-Uip be- j 
tween them which would prevent tlie applica- 
tion of the ordinary rule as to the mca^uie of 
damages in trover against mere strangers, and 
that the plaintiffs W’ere therefore eiitiiltd to le- 
cover the full value of the. goods at the time of 
the conversion without deduction of the price, 
Jtihfistm V. Zaneashire and Yorlisturo i/y., 3 
Cp l\ H, 499 ; 39 L. T. 448 ; 27 AV. 11. 459. 

Mitigation, of Damages.] — Where A., for a 
valuable consideration, contracted to sell and 
plant 7U,0OU trees, on certain lauds of the defen- 
dant, and also well and sufficient iy to keep ^ in 
order the trees aforesaid, fur twovear^ next after 
the planting thcrccff, and that such of them as 
should die duiTng such period, except from in- 
jury by bhcep, game, or cattle, should be re- 
plantetl in the autumns tjf the two years by him : , 
— ^Held, that evidence of nou-peiformance by | 
A, of any part of his contract, by which the 


^ponhlble. Ih. 

Srr also rasts binder AVarranties, supra, and 
Damagks. 

a. EIGHTH OF UNPAID A'ENDOE. 

rr- 

1 . Lien. 

Reviving, on Dishonour of Acceptances,] — ^Tho 
dcttndaiit‘5 agreed to manufacture for F. & Go, 
4.UU0 tons9<»f iron rails to be ready for delivery 
by a certain date, “payment to be made by 
buyers’ acceptances of sellers’ draft,s at six 
months’ date against inspecior's certificate of 
I approval and wharfinger's certificate of each 
I 500 tons being staeketl ready for shipment.*’ 

I The defendants manufactured the iron, and 
j inspector s and tvharfinger's certificates were 
i duly given for it, and in accordance with the 
contract, F. tk Co., as the certificates were 
delivered to them, accepted the drafts of the 
defendants, and they negotiated the accept- 
ances. Before the contract was completed, 
F. lie Co. filed a liquidation petition, under 
I which a receiver wa,s appointed. The plaintiff, 
to whom F. ik Co. had pledged the wharfinger’s 
certificates to scem-e an advance, filed a bill, 
alleging that by the custom of the iron trade 
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tliose certificates were warrants for the delivery 
of the iron rails, and praying for a declaration 
that he was entitled to a lieu on the iron rails in 
piiorityto the defendants, in whose pos^ea^-ion 
the rails htill remained, and for an injunction 
to restrain the defendants fioui parting with the 
raiK Held, that the payment by the accept- 
ances given by F. & Co. to the defendants did 
not amount to an absolute payment, but was 
conditional on the acceptances being hoiiouied 
at maturity, and that the debt and the yeiidons’ 
lien revived on F, Co. becoming openly in- 
solvent, V. JUilrhiiV, Vuftqhaii ,)'* Co,., 44 

L. J., Ch. 782 ; L. ll. 10 Ch. 4‘Jl • 32 L. T, 781 ; 
23 W. ih 731). 

xV. sold to B, rum lying in the warehouse of C. 
at L., and dehvered to 13. an invoice with mark& 
andnumbeis. 1>. accejited the diaft of A. for 
the price, and sold to 1)., and obtained p,aymeut 
from I). The usage at L. was for the vendor to 
deliver to the vendee delivery orders, adi tressed 
to the warehnusenian, who acceptet.! siich’ordeis, 
jS"o delivery order was given by A. to 13., except 
for a small portion of the goods, 'v\hich B. re- 
ceived, By the permisAon of B., but without 
the knowledge of A., D. gauged and cooperetl the 
casks in the warehouse, ami marked them with 
his initials. Upon B.’s acceptance being <lis- 
honoured : — Held, that A. had a lien upon the 
rum for the price. D\xoii v. Tatoid, 2 N. H. 
177 ; 5 B. ic Ad. 313 ; 2 L. J., K. B. 11)8. 

Payment of Bill — Condition,] — K. ]»ur- 

chased corn at Hew Orleans, for the plaintiff, a 
Loudon merchant, whose agent Iv. was. Tlie 
purchase was made with Iv.'s money, and K. 
drew for the amount upon the plaintiff, the bill 
being in its body expres'^eil to be on account nf 
the corn. Iv. sold the bill to the defendant at 
Kew Orleans, and at the same time lianded to the 
defendant a bill of lading of tlie euiii, wliich luul } 
been drawn fur deliveiy to K.’s unler, and in- j 


I price, which tlie vendor imlui'sed over: a>, Uthe 
j indorsee recovered jiulcmcnt tui the bill against 
I the piirclui-cr, but v.[id not i -sue exec iifioii ; ^ifter- 
I wards the vemlnr took up the bill and received it 
* mortgage foau the pui'chu-ei, fiom whioh. how- 
ever. there wcie no proceed- ; — Hchl, that the 
vendor was nut, in puiiir of law, panl for the 
goods. Tiuhioii \\ AUltni,cu^ 2 A. E. 32 ; 4 
L. J., K, B. 17. 

Lien lost.] — A vendor who takes in 

payment a piomis-ory note, and negotiates it, 
io-cs liH lieu, uhich Is iKjt revived upon the 
dishonour of the note which is outstanding in 
the hands of an indoisee, Buniinj v. Poqntz, 1 
X. lAl. 221) : 4 B. A Al. oG8 : 2 L. J., Iv,’ B. bo. 
But see Guan v. Bolchow, supra. 

Bestroyed by Season of Property having 
passed by Negotiable Instruments.] — Goods 
were consigned to the phnntitfs ruder to a 
railway station, and the usual advice note was 
scut them by the eompany, Oii the 12th Apid 
the phuntitf- -itld tliese goods to J., payment half 
by cash, half by bill at three months, due thu 
18th July, and handed over the advice note to 
J.,^with an indoi-emeiit directing the compaiiy 
to deliver the goods r*) J.'s order. On the 24th 
A]jnJ, J. haiidetl over this delivery onler to D. ai 
collateral security for the payment of money ad- 
vanced to him by L)., with a second indorsement 
ordering the eompany to deliver the goods to 
D.’s order. But .neither this delivery order nor 
tliat made by the plaint itfs was stampeil iu 
accordance with the Staiu]) Act, 1870. s. 80. J. 
becoming in-olvent. I), on the 14th May wrote 
to the company iiifdosmg the delivery order, ami 
<hiccting tliem to hokl the goods 0) his order. 
To this he rcceiv ed the t'ollr)wing reply from the 
goods manager, dated the l.'ith May: “I have 
V Dills of ye-tcrthiy, inclosing tiaiisfer of rails, 
and beg to saj' I hold them to your order ; but 


dor^ed by K. Iv. at the same time empoweied _vou will please jiroduce this order when applying 
the defemlant to .sell the corn if the bill of ex- 1 iur the rails, and which unler nui.st also bear a 


change shouhl not be paid, Afterwanls Iv. 
advised the plaiutiS <»f the transaction, for- 
warded to him the invoice, which statcil the 
corn to be shpiped at the risk and on aecoiiiit 
of the plaintiff, and requested the plaintiff’ to 
accciit the bill of exchange : — Held, that the 
iufeience from these facts was that K. did not 
transfer the property in the corn to the plaintiff, ' 
hubiect to a hen, hut only traiisferieil the pio- : 
perty to the plaintiff on the condition of his 
paying the bill of exchange, and that in the 
meantime the corn was the property of the 
defendant. Jcnliqns v. Brown., 14 Q. B. 436; 
13 L. J., Q. B, 28*';. ^ 

Goods were sold under an invoice, which ex- 
pressed that they remained at rent. The vendee 
subsequently accepted a bill of exchange, tlrawn j 
by the vendor for the price, which %vas negotiated 


transfer stamp by both parties trunsferiiiig the 
goods, m aci'oidauce with the act of parliament. 
You will be aware they remain here at owmers 
risk and subject to our usual rent -charges.’’' On 
the 13th May, I), affixed an adliesive stamp to 
each transfer, but omitted to cancel the stamp, 
as required ss. 24 and 83. and the same w'ere 
never, up to trial, so cancelled. On the 23rd 
Mj^y, the company wrote to the {Jaintiffs, asking 
if they conseuteti to tlie goods i»emg dcMvered 
to i)., to which they replied on the 23rd and 
30th June, giving the company formal notice to 
hold them to their f plaintiffs') order ; but upon 
indemnity being given by D. the goods W’ere 
handed over to D. The bill given to the plain- 
tiffs by J. in part p^ayment of the^e goixls not 
being met at matiudty, the plaintiffs claimed the 
goods as partial unpaid vendors, and brought an 


by the vendor. AVhilst the bill was ruiiiimg, the action against the company fur wrongfully part- 
vendee sold a part, which, by his direction, was ing with the po.'^sessioa of ihem • — Held, that 
delivered by the vendor to the sub-vendee, whom the comUnou in the company's letter of the 
the vendor charged with w'arehouse rent for the 15th May, as to the transfer stamp, w'as no 
part, winch he had paid. Subset|uently the qualiff cation of their admission that they held 
vendee became bankrupt, and the bill wais tl«2 eoods to D.'s ia*<icr; that the letter was an 
dishonoured : — Held, that the assignees of the absolute attoriimout by the company to D., by- 
vendee could nut, without paying the price, wiiich the plaint ills’ right of possession as unpaid 
maintain trover against the vendor for the vendors w*.ik destroyed, and that the plaintiffs 
residue of the goods which had remained in his w-eie, theretoie, not entitleil to recover. Poole tj 
hands. Mdes v. CroiioUj 2 0. M. 504 ; 4 Tyr. v, G, E. Ity.., 34 L. T. 587. 

235 ; 3 L. J., Ex. 155. 

A purchaser of goods accepted a bill for the Indorsing Belivery Order.] — On the 3rd 
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oe .larch .G-ooth belcngmg to C., lyiu'^ at the ] Delivery, whether Actual or Coustruc- 

vSt. Katharnic Dock. la the cii^totly of the dock'> tive.]— The defendants sold to B. & Co. 100 tons 
■company*, were boiieht by D., as broker for of .''.me (unappropriated) upon certain terms of 
biiyero and sellers, for ih Co., without dis- payment, sriving them at the time of the contract 
'Closing the names of hi^ principals, arul D. four several documents to the following effect : — 
indorsed to them the dedivery Older he had “ We hereby undertake to deliver to your order 
obtained from the ‘'elicit, on’ the ivpre-enta- I indon^ed hereon twenty-five tons merchantable 
tion of r». tS* C<i. thar tiie good-^ were wanted for I sheet zinc off your contract of this date.” Upon 
immediate dnpmcut. They, however, pledged | the faith of these documents, the plaintiffs bought 
their inteic-t m the goods*to the piaiutiti-, and ; of B. A: Co., and paid for, fifty tons of the zinc 
Jndorsetl the order to them. On the piompt * lay, | mentioned in the contract. B. & Co. having 
the iMh of March, the plaintiffs’ eletk ludeed ^ faded, and the contract price being unpaid, the 
the order at the London ofiiee of the t locks | dt-feudants refused to deliver the zinc Held, 
company, with tnis memorandum. ” Hold within ^ tliat the uiving of these delivery orders or under- 
to our order, and have warrants made <nit as takings did not estop the defendants from setting 
-o>n as po-^Mble.” He wa-^ told that the war- np, as against the vendees of B. Co., their right 
rant ^ would be ready witli the good-i on the 2oth as unpaid vendors to vdthhold delivery. Ft/r- 
<if March. Throe hour^ later a nics'emrcr from at Hue v. da L. J., C. P. 2lid ; 1 0. P. D, 

-the oftice reached the wan ant office at the dock 445 ; 84 L. T. 824. 

hou<e. with u noricc fluit the order had bjeii Unle--s actual possession of goods sold has been 
lodged. MeainNinle B. A: Ctj. had stoppod jmc- delivered to the purchaser, the vendor is not de- 
ment, and 1>, beaig "O informe<l. and ha\iug no jiriveiT of his right of hen as against the assignees 
^jtfctice of the plamrifiV title, on the same day <tf the purchaser, in the event of his insolvency, 
jaid C. for the goofl-. and through a clerk, who f/’c/ce v. Jllchai'dson, 47 L. J.. P. C. 48 ; 3 App, 
reached the i lock hou-e beiore tlie nic^^engci Ca'^. .318 ; 87 L. T. 077 ; 2!) W. B. 358 — IT. L. (E.) 
hail arrived, olitained at the warrant olfft-f a An indorsement on warehouse certificates by 

■warrant for tiie go-uls iii the name f»f C.. who the vendor’s clerk, making the goods deliverable 

indorsed Ihe “ame to i>., and gave him a second ' ro the purchaser's order, and entered in the trans- 
.delivery older. The first deinery order wa>« fer book, is not such a constructive delivery as 
returned to the plaintiffs by the docks coin- would defeat the vendor’s right. Ih. 
puny, who lefu^ed to act upon it. In an action When the veiidois weie also warehousemen of 
by the plaintiffs, claiming as against the docks the goods sold, under an arrangement with the 
company. C., and D„ to be entitled to the purchasers to pay warehouse rent : — Held, that, 
goods: — Held, that D. was the ^nret}’. anrl n. A: (.'o. the goo< Is remained in the possession of the 

the principal debtors : that, in the circumstances vemlois and no actual delivery had been made 
•of the ea^e, the unpaid vendors’ hen had passed to the purchasers, the vendors’ lien revived upon 
t-o Lh ; that the title to the goods was in D. tlie insolvency of the vendees. 1 h. 

Baiili v. Li) nil m tnul *>7. Katliarhie Wharfinger's certificates are not warrants for 
Ducks tb., It) L. J., Cii, 335 ; 5 Ch. B, 185 ; 30 delivery, and no custom of trade to raise money 
Xi. T. 283. upon such certificates can alter the nature of 

the certiticates or affect the vendor's lien. 

Custom of Iron Trade— 'Warrants.]— By (iunn v. Bolckow, Vaiujhun 4* Co,, 44 L. J., Ch. 

the usage of the iron trade warrants for gt»ods 732; L. H. 10 Ch. 491; 82 L. T. 781 ; 23 W. 11. 739. 

deliverable (f. n. b.) to A. B.. or then' as^-igiis, Timber, which was deposited in the name of 
.by indorsement hereon," are considered to pass ID A., the importer, in the West India Docks, wnas 
the liolder^v for value tree fiom any vendors hen. sold by him to B. : B. afterwards contracted to 
Slfcrehaut Dankhoj Co. i[t Ltnuhn v. IVueui,c sell the timber to G., who accepted a bill for the 
Messemer Co., 4d L.^ J„ Ch. 118 ; 5 Ch. 1). amount, B. giving him an invoice of the timber, 

2!05 ; 3d L. T. 395; 25 W. 11. 157. and a delivery order. The dock company re- 

A company, being nmnuhictiirers of steel rails, ' fuseil to deliver the timber, except upon an order 
■r'oiitraeted ^\ith S. a: Co., iron meichaiits. for the ' fitnii A. C. became bankrupt without having 
sale of a rpiantity of rads to lie rolled at their ; uhttiiried .such an order, and the bill was dis- 
worlvs, and to be delivered at interval, payment j jmnoured : — Helil, that there had been ii9.-Con- 
to be^iade as l,o three-tifth- at three day-'' '^iglit. | -ti'ncti\e delivery to C., so as to pur an end to 
and as to two-tilths by buyers’ acceptance'' at ; B.V lieu on the timber for the price. Lucltington 
four months. On the completion of eai'li pur- v. Atherton. 7 Man. AO. 300 ; 8 Scott (x.R.) 38 ; 
iioii of goods a warrant for the same ni theahove 13 L. J., C. P. 140 ; 8 Jur. 403. 
form was sent to S. A Co. with an invoice and Held, aKo. that B. was not estopped, by having 
^Inifts for the pin chase money, autl the goods le- given a delivery order, from disputing theopera- 
ferred to in the warraiits^were stacked at the non of such an order as a constructive delivery 
works, in the meantime 8. Co. jdedged the <.f the timber. Ih 

several warrants, and indorsed the ‘^ame to the The giving of a delivery order does not, with - 
plaintiffs. Before the contract was cofn}detetl. out some positive act done under it, operate as a 
when only part of the goods was paid for, S. cV Co. constructive delivery of the goods to which it 
I )cca me bankrupt, and their acceptance< weie relates, nor deprive the owner of the goods, who 
tlishonoureil. At that time part of the goods liad gave it, of his right of lieu for their price, even 
bc*en dc-patched in waggons sent by onler or S. as against the claims of a third person ivho has 
A; Co., and was ,',tored in a railway compairr's bona tide purchased them from the original 
warehouse, addre'ised to the agents of 8. A Co., vendee. M'Ewaft y.Smtfh,2 H. L. Cas. 309; 
iind part remained stacked at the works Hekl. 13 Jur. 2«5. 
that, by the usage of the iron traile, as wcdl a*' 

by the Intent inn of the parties as shown by their Bill of Xading’ to Shipper’s Order,] — Upon a 
<iourse of dealing, the plaintiffs, as holders for j sale of good.s, where the shipper takes and keeps 
value <^C the warrants, ivere entitled to the goods ; m his own hands a bill of lading, making the 

iree from any vendor'a lien, i h j guixls ileliverable to the shipper’s order with the 
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inlention to protect Inrasclt, ihe effect of lus so 
doiii^ IS to preserve to him a hold <tver the goodx 
until the vendee has fulfilled, or has l^etm ready 
and willing to fullil, the conditions of the sah/: 
and the hold so preserved is not merely a right 
to retain possession till those eonditiftii'. are 
fulfilled, hut involves in it a power to di^pn^e (tf 
the goods on the vendee’s default, so long at 
least as the vendee continues in default. Oifij v. 
Muter, fa L. J., C. ?. 14 ; 1 C. 1*. D. 47* ; 

L. T. 4<J2 ; 21 W. K. 100~-C. A. 

L., in France, contraeted to sell to the jdain- 
tiffs in Engliiiid a certain fpiantity of potatoes, 
to he shipped free on hoard at Dunkirk, cash 
against hill of lading, an<l took a hill of lading to 
his own order. On the arrival of the ship and 
tender of the bill of lading, the plaintiffs, errone- 
ously believing that the full numher of sacks had 
not been sent, made default in payment. The 
defendant, by order of L., resold the potatoes. 
After the resale, the plaintiffs were rea<iy and 
willing to pay the price, and dcmamletl the 
potatoes : — Held, that the defendant was not 
liable in trover to the plaintiffs. I h. 

After Part Delivery.] — It is not an entire 
waiver of a condition to be paid for goods on 
delivery, that the vendor allowed the purchaser 
to carry away part of the goods \Mtliout being 
paid for them. Pnijm v. Muidholt^ 1 Cam[). 427, 

The plaintiff, having purchased timbef grow- 
ing on the land of B , felled it, and afterwarcK 
sold it to J. at a certain price per cuhic foot. J. 
to be at liberty to convert tlie timlier on the 
land. The trees were marked and measureil by 
J., the number of cubic feet in each tree being 
ascertained, Vmt the total contents were not 
Slimmed up. Some of the trees were taken aaay 
by the purchaser : — Held, that the traii‘'for of 
the whole was complete, and consequent I3"', that 
the vendor had no right of lien for the unpaid 
price of the timber. TumU'\j v. Turner, 2 Scott, 
23S ; 2 Bing. (N.c.) 151 ; 1 Hodees, 207 ; 4 L. .J., 
€. P. 272. 

A vendor has a general lien for the price of tlic 
goods sold while in his possession, even after a 
part delivery, if the right to stop in transitu is 
not gone, llansnn v. Metfeif 0 East, 014 ; 2 
Smith, 670 ; S 11. IL 572. 

Delivery of Keys.] — Goods were sold to be 
paid for by instalments, the balance to be paid 
before removal. The vendor allowed the vendee 
to pltce^the goods under lock and key upon the 
vendor’s premises, and delivoreil the key to tin* 
vendee, but retained the key of the external in- 
•closiire. The baLaiiceremaiiiiiig unpaid : — Held, 
that the vendee had not such a po;^sessiou as 
entitled him to maintain trover against the 
vendor ujion a wrongful removal and sale of the 
goods. Vulgate v. KchNe,, 3 Man. -k G, 100 ; 3 
Scott (Jt.R.)'353 ; 10 L. J., C. P. 277. i 

After Verdict.] — A. sells to B. a carriage, to be 
paid for partly by a bill upon delivery, and 
partl}^ by a bill at a future day. aud B. neglect- 
ing to take the carriage, A. obtains a verdict 
against him for goods bargained and sold, tlntil 
the amount is paid to him he has a lien upon the 
-carriage. Houlditak v. Besangea^ 2 btark. 337 ; 
20 Pb. K. 092. 

Part Payment.] — The right of an uniiaid ven- 
dor to a lien on goods in the hands of his agent 
is not taken away by the fact that the vendor 
bas recovered ii verdict for their .price against 


the purchaser, and, under a county court Oitffjr 
for payment of the ilebt by instalment -. ha-^ been 
paid one iii'-ralmeiit of it, *b’c?v<v v, 
(t. X. i?//., 19 W. K. 3S8. 

A (quantity of tea was sold at a pi ice. v.hicli 
was to ]>e paid at a future day. After the day 
hatl elapsed, the purchaser i>aid a sum on account, 
ami wrote to the vendors, who had retained the 
warrants in their po->sLS>ion, retjuestiinr them to 
wait the arrival of the overland mail, and on its 
receipt to di''pose of the tea. He afterwards 
became bankrupt : — Held, that the vendors had 
.1 lieu on the tea for the uiipaitl purchase money. 
Tirimng, A\e jMtrtr^ 1 Moat. D. ic D. 691 ; 5 Jur. 
.536. 

Trover by Purchaser.] — A [uireha^^or goods, 
of which the vendor retains pos^cs'sion with a 
lien for unpaid purchase money, cannot maintain 
trover against a mere wrongdoer. Lord v. Prte^f 
43 L. J./Ex. 49 ; L. E. 9 E.x. 51 ; 3U L. T. 271 ; 
22 W. E. 318. 


2. Stoppage in transitu. 
a. Nature of ilig-lit. 

> 

Stoppage in transitu is an ordinary legal right, 
as in which a court of equity, unless by reason 
nf '-ome unusual circumstances, will nut iiiteifere. 
St raker v. Pieim/, 31 Bear. 147 ; 11 Jur. (N.3.) 
127 ; 11 L, T. 58*8 ; 13 W. E. 286. 

Ajiphcation to (juasli a writ of replevin, 
issued to try the right to stn[> gonds in tiaiisitii, 
retii'<eik Parrel I v. Jieresford, 1 Bali ik; B. 328. 

Where Pledge,] — An equitable right of (quasi) 
stoppage in transitu remains in the vendor, m>L- 
withstaiiding an indorsement of tlie bill of lading 
by the vendee to a per.soii who advance^ money 
on tlie security of such indorsement. But .such 
right of the vendor is '^alqect to the light <»f the 
iiidursee to be repaid his advances. B e-slzuif/tyuj 
In re. 2 N. .Jc M. 644 ; 5 B. tk Ail, 817 ; 3 L. J,, 
K. B. 56. 

The vendor has an equity to require the in- 
dorsee of the bill of lading to repay himself out 
of other property of the vemlee m his hands, as 
tar as such other property wiE extend. Ib, 

And if the indorsee applies the jiroceeds of the 
pioperty so eiiuitably sto[)ped in transitu in pay- 
ment of his debt, the vendor will liave a lien 
ujiuii the interest of the vendee m such other 
pruyerty. Ib, 

<9 * 

Sub-Sale.] — The purcha-ser of goods (shipped 
by the vendor) consigned them abroad, aud in- 
ilursed the bill of lading to a bank as security 
for an advance. Afterwards, and before the 
ariivai of the ship, the consignees sold the goods 
“to arrive’’ to sub-pi^iclui'-^ers, to whom they 
were delivered. The pmehaser having become 
bankrupt, the unpaid vendor gave notice to the 
master, after the siib->ale^, but before delivery 
and before payment of the freight, to stop the 
gooiD in transitu. The consignees remitted the 
proceeds of the sub-sales to tlie bank, who, after 
repaying themselves their advance, handed to 
the# trustee of tlie bankrupt the balance, which 
was less than the original ])iirchase-money : — 
Held, that tlie principles e-.tablished by We.\‘tzhi- 
t/iun, In re (5 B. tk Atl. 817), and Sjnilding v. 
Iludiiuj (6 Beav. 376 ; 12 L. J., Ch. 503) were 
applicable ; that the right of stoppage in transitu 
was not at an end when the notice was given ; 
and that the vendor was entitled to the balance 
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after satisfaction of the hank’s claim. Kemp v. 
Fnlh, 53 L. J., Ch. IGT ; 7 App. Cas. 573 ; 47 
L. T. 454 ; 31 W. U. 125 ; 5 Asp. M. C. 1— 
H. L. (E ) 

Retransfer — Fraudnleut Preference.] — On 
the 21st July goods were shipped on board a 
general ship, and bills of lading to order or 
assigns of vendor were subsequently handed to 
the purchaser in exchange for his acceptances 
On the 11th August judgment was obtained by 
a creditor against the purchaser, and on the 
19th August the purchaser returned to the vendor 
the bills of lading, stating he was unable to meet 
the acceptances. On the 24th August the vendor 
gave notice to stoi) the goods m transitu. On 
the purchaser becoming bankrupt * — Held, that, 
even if the retransfei was a fraudulent prefer- 
ence, it was void as such for all i)urposes, and 
therefore neither the property in the goods nor 
the jus disponendi passed to the vendor, so as to 
defeat the right which he had previously exercised 
stop the goods m transitu. Bailer^ K,o parte, 
O^Sidlican^ln re, ()7 L. T. 464 — C, A. Keversing, 
01 L. J., Q. B. 228. 

Right Analogous to.] — H. agreed to deliver 
380 tons of bleaching powder to E., at the rate 
of thiity tons ptr montli, E. paying for each 
delivery of thirty tons within one fortnight from 
that delivery. When only thirty tons remained 
to be delivered, E. made a declaration of his 
insolvency ; M. retained the thirty tons ; C., the 
creditors' trustee of E., demanded delivery of the 
thirty toii>, which H. refused to make ; and H. 
also letnrued E.’s debit note of 150/., the price of 
the thirty tons : —Held, that H. had a clear right 
to refuse delivery, whether on the ground of a 
rescission of the contract, or m exercise of a 
right analogous to that of stoppage in transitu. 
Kdiiarda, In re, nialmers, Kx jjurte, 42 L. J., 
Bk. 2 ; 21 \V. U. 188. Affirmed, 42 L. J., Bk. 37 ; 
L. B. 8 Uh. 2S0 ; 28 L. T. 325 ; 21 W. R. 3-19. 8ee 
Phoenix Bet,,semer f h., In re, ante, col, 556. 

Price Compounded for.] — A. sold to B. a butt 
of wine, which was not delivered ; B. com- 
ounded with his creditors, and the amount was. 
y A.’s consent, included in the composition. 
The composition money was secured by bills, and 
A. had a claim against B. bejnmd the price of 
the ume. Befoic rhe whole of the composition 
was paid, B. demanded the wine from A., ?vho 
refu&bd to deWer it : — Held, that he was bound 
to deliver it, as he had undertaken to do so ; and 
that the doctrine of stoppage in transitu did not 
apply. jyichoU.s’ v. Kart, 5 Car. k: P. 179. 

■Wketlier Contract Rescinded by.] — A vendor 
of cotton in America, by direction of the pur- 
chasers in England, shipped the cotton on board 
a vessel belonging to the latter, who became 
bankrupt before its ariival. A mortgagee of the 
ship, who happened to be an agent of the vendor, 
took possession of the ship under his mortgage, 
and sold the cotton under a supposed right "on 
the part of his principal to stop it in transitu, 
and the principal sanctioned the transactiofi as 
between him.'^eif and liis agent by accepting a 
credit m account for the pioceeds of the cotton. 
The assignees of the pm chasers then brought an 
action against the mortgagee for the seizure, and 
he paid them, under a compromise, the amount 
for which the cotton sold : — Held, that the con- 
tract was not rescinded by the seizure of the 


cotton, but that the vendor was entitled to prove 
for the purchase money. Kumheratok, In re, 
De Gex, 262 ; 8 Jur. 675. 

In Respect of what Goods or Matters.] — 

The right of stoppage in transitu extends only 
over the goods themselves and the net proceecls 
of the sale, and not over the policy moneys paid 
m respect of insurances effected by the vendee. 
Berndtsnn v. Straixp 37 L. J., Ch. 665 ; L. R. 8 
Ch 588 ; 19 L. T. 40 ; 16 W. K. 1025. 

Where a party remits money on a particular 
account for a particular purpose, and the con- 
signee becomes insolvent, it may be stopped in 
transitu ; aliter, where it is a general remittance 
from a debtor to his creditor on account of his 
debt. Snnth v. Bowles, 2 Esp. 578. 

Effect of.] — Stoppage no payment at law or 
in equity, unless under special circumstances, and 
in case of mutual demands, where the balance 
only Is the debt. Jejfs v. Wood, 2 P. Wms. 128. 

b. Who Entitled to Stop. 

Where Mutual Dealings.] — A merchant in 
England sent goods of a given value to a mer- 
chant at Quebec for sale on his account. Before 
the goods were sold or the prijcecds ascertained, 
the latter shipped three cargoes of timber to the 
former to credit in account ; two of them arrived ; 
against the third the consignor drew a bill for 
the amount whilst it was m transitu ; in the 
interval the consignee dishonoured the bill and 
became insolvent : — Held, that the consignor 
had a perfect right of stoppage in transitu, and 
was not bound to wait until their mutual 
accounts were finally adjusted. Wood v. Jams, 
7 D. & R. 126. 

Correspondent Abroad — Payment by Bills. ] — 
A trader here gave an order to his correspondent 
abroad to ship him goods, which the latter pro- 
cured upon his own credit, without naming the 
trader here, and shipped to him at the original 
price, chai'girig only liis commission . — Held, that 
the correspondent abroad was so far a vendor as 
between him and the trader here, that, on the 
bankruptcy of the latter, he might stop the 
goods in transitu, by procuring the bill of lading 
from the bankrupt s brother ; and this, though 
the trader here had before his bankruptcy ac- 
cepted bills drawn on him by his correspondent 
foi the amount of the goods ; such accep^nces, 
provable under his commission, amounting at 
most to part payment for the goods, which 
did not take away the vendor’s right to stop in 
transitu. v. Wray, 3 East, 93; 6 E. R. 

551. 

'Vendor likely to become Bankrupt.] — If goods 
arc delivered to a carrier to be delivered to A,> 
and are lost by the carrier, the consignee only 
can bring the action ; but if before delivery, 
consignor hears A. is likely to become a bank- 
rupt, or is actually one, and gets the" goods back 
again, no action wiR he for the assignees of A. 
Siiee V. Prescott, 1 Atk. 248. 

Agent of Bankrupt — Purchaser.] — Where 
goods are furnished to the agent of a bankrupt, 
on the agent’s credit, he may, to protect himself, 
stop them in transitu, and give them a new 
direction adversely to his principal ; but if he 
gives them a fresh destination, in furtherance 
of the usual course of business of the principal, 
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they pass to the assignees as in the order and 
disposition of the banluaipt. Haiohes v. Bunn, 
1 Tyr. 413 ; 1 C. & J. 519 ; 9 L. J. (o.s.) Ex. 184. 

Agents on behalf of Principals— Eatification.] 
— C. & T., merchants at Liverpool, sent orders 
to 1 , a merchant at New York, to purchase for 
them goods, which were accordingly shipped by 
him m five vessels bound to Liverpool, and con- 
signed to 0. & T., who, after the receipt of the 
goods by one of the vessels, stopped payment on 
the 7th April, 1846, I. had drawn bills for the 
goods partly on C. & T. and partly on B. Co., 
with whom C. & T. had dealings B & Co., 
who were merchants at Liverpool, and also had 
a house of business at New York, purchased there 
several of the bills, which were drawn at sixty 
days’ sight, and were dated, some on the 28th 
March, and the rest on the 30th. On the 8th 
May, a fiat in bankruptcy issued against C. &; 
T. The four other vessels arrived at Liverpool 
on the 3rd, 5th, 6 th, and 9th May respeciively, 
and immediately on the arrival of each, and 
whilst the tran^itus of the goods on board con- 
tinued, B. & Co., on behalf of I., gave notice to 
the master and consignees of each ship, claiming 
to stop the goods in transitu. B. & Co. were not 
the general agents of I., nor had they received 
from him any authority to make this stoppage. 
On the 11th May the assignees of C. & T, made 
a formal demand of the goods from the master 
and consignees of each of the four ships, at the 
same time tendering the freight, but they refused 
to deliver them, and on the same day delivered 
the whole to B. &: Co. On the next day the 
assignees made a formal demand of the goods 
from B. & Co., but they refused to deliver them 
up, claiming title under the stoppage in transitu. 
On the 28th April, 1. heard at New York that C 
& T. had stopped payment, and on the next 
day he executed a ])ower of attorney to H., at 
Liverpool, authorising him to stop the goods in 
transitu. This was received by H. on the 13th 
May, and he on that day adopted and confirmed 
the previous stoppage by B. & Co. I. afterwards 
adopted and ratified all that had been done both 
by H. and B. & Co. : — Held, first, that there 
could be no valid stoppage in transitu after the 
formal demand of the goods by the assignees on 
the 11th May, and the subsequent delivery of 
them to the defendant. Bird v. Brown, 4 Ex. 
786 ; 19 L. L, Ex. 154 ; 14 Jur. 132. 

H^d, secondly, that the ratification of the 
stoppages by I., after the conversion by B & Co., 
had not the effect of altering retrospectively the 
ownership of the goods, which had already vested 
in the assignees of 0. & T. 1 b. 

« 

Authority.]— M. & Co., merchants of 

Jamaica, ordered of P. & Gr., merchants of 
Baltimore, goods, to he shipped from Baltimore 
to Jamaica, at the risk and expense of M. &: Co. 
The goods were shipped on board the ship C., 
and were, by the terms of the bills of lading, de- 
liverable to M. & Co. or their assigns, on payment 
of freight. The goods were not paid for. While 
the vessel was on her voyage, M. & Co. became 
bankrupt. On her arrival at Jamaica, the agents 
of P. & G-. went on board, aud demanded a 
package of the cargo, in the name of the whole, 
on behalf of P, & Gr. Before the arrival of the 
goods at Jamaica, P. & G. wrote to their agents, 
saying, “ In disposing of the cargo, use your own 
judgment,” and forwarded a power of attorney 
for that purpose ; but the letter did not arrive 


at Jamaica till after the agents had seized ihe 
cargo : — Held, first, that the agents, at the time 
of the seizure of the goods, had authority to stop 
the goods in transitu on behalf of P. & G. 
Butcliings Y, Knnes, 1 Moore, P. 0. (n.S.) 243; 

10 Jur (N.S.) 109; 9 L. T. 125. 

Held, secondly, that there was an effectual 
stoppage in transitu of the goods by the agents. 

n, 

End of Transit.] — W. at Bahia sold goods 

to A. at Glasgow. By the contract 17. shipped 
them on board a vessel chartered by himself, to 
proceed either direct or via Falmouth, Cowes, or 
Queenstown, for orders to any port in the United 
Kingdom, or a specified part of the continent. 
The bill of lading was made out in the name of 
W, to order, or his assigns, signed by the master, 
and indorsed in blank by W., who forwarded it 
with the charter-party and invoice, which ex- 
pressed the goods to be shipped on the account 
and at the risk of A., through his agents, to A. 
The bill of lading, charter-party, aud invoice.^ 
were received by A. When the vessel arrived at 
Falmouth W.’s agents applied to A. for instruc- 
tions as to the port of destination ; but, before 
such instructions were given, heard of A.’s 
insolvency : — Held, that W.’s agents had a right 
to stop in transitu, as the goods had never 
arrived at their destination. Bruner v. 

L. R. 7 Eq. 64 ; 19 L. T. 440 ; 17 W. R. 92. 

Agent Treated as Purchaser.] — A. & C., 

merchants of Londonderry, instructed their 
correspondent, A., a merchant in London, to 
purchase corn on their account. A. purchased a 
cargo of Indian corn, and sent a contract note to 
the vendors, R Co., which stated that the 
cargo was “sold by order and for account of 
R. & Co., to our principals, shipped per 
‘ Cleopatra,’ ” at the price of 245. 6^7. per quarter. 
The entry of the sale in the books of R. & Co. 
made A. “ debtor to the cargo of Indian corn 
and they sent to A. the charter-party, the bill of 
lading duly indorsed, an invoice, and an order 
directing the captain to act upon the instructions 
of A. In the invoice A. was made the purchaser 
of the cargo. On the day of the purchase A. 
wrote to A. & Co., advising them of “having 
purchased for your account the cargo at 245. 9^.” 
and inclosing the bill of lading and other 
documents received from R. & Co., as also A.’s 
dr^iitt for 1,625Z. I 65 . 8<7. at three months, and 
an invoice signed by A., and stating tha?b the 
cargo was bought by order, and for account and 
risk of A. & Co., at 245. 9^7. per quarter. A. after- 
wards wrote requesting the draft to be made 
payable at a bankers, “as it facilitates our 
discounting the bill.” The draft was returned 
to A. accepted, and l^^efore the hill was due he 
became bankrupt, and R. & Co. thereupon stopped 
the cargo in transitu, not having received pay- 
ment for it “ on account (as they stated) of the 
bankruptcy of the cargo buyer.” A. & Co. then 
wrote to R. & Co., stating that A., “from whom 
we bought the cargo,” had informed them of its 
being stopped, and stating that they would then 
tate up their acceptance upon the cargo being 
allowed to proceed. A, & Co. afterwards paid to 
R. & Co. the amount of the cargo, as invoiced by 
R. & Co. to A., upon being indemnified by 
R. & Co., and the cargo was allo^ved to proceed 
as ordered by A. & Go. : — Held, in an action by 
the assignees of A. to recover the amount of 
A. &: Co.’s acceptance, that the documents 
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showed that A. was the purchaser of the com 
from ii. iS: Co. and the seller of it to A. 4 k Co., 
and not merely an agent ; that, therefore, 
R. & Co. had not at the time the right of 
stoppage in transitu ; and that the assignees 
were entitled to recover. Pomdl v. Alexander^ 
S Bl. k BL 283 ; 23 L, X, Q, B. 171 ; 18 Jur. 627. 

Alien Enemy — Licence,] — ^A trading licence 
from the crown to British merchants to send a 
ship in ballast to an enemy's port, there to 
receive and load a cargo, and import it into this 
country, by legalising the purchase by the sub- 
ject, legalises the sale by the enemy, and 
impliedly legalises the vendor-enemy’s right to 
stop the goods in transitu after tneir arrival m 
poit here, upon the intermediate insolvency of 
the vendees, after a part payment only (which 
was offered to be refunded), and also to employ 
an agent here for that purpose ; and such agent 
having possessed himself of the goods, the 
assignees of the bankrupt vendees cannot recover 
-weirom him the value of them in trover. Fenton 
V. Pearson, 15 East, 419, 

c. Effect of Part Payment or Acceptances. 

Part Payment] — ^A consignor’s right of stop- 
ping goods in transitu is not taken away by the 
consignee's having partly paid for the goods. 
Hodgson v. Log, 7 Term Rep. 440 ; 4 R. R. 483. 

Acceptances.] — But the vendor, having taken 
the vendee’s acceptances in payment, cannot 
stop the goods in transitu, unless the bills 
have been dishonoured. Davis v, Peynolds, 1 
Stark. 115. 

Condition Precedent.] — A., a merchant 

in Liverpool, bought certain winches of yarn of 
B., in London, through 0., who acted as broker 
for both parties, “To he taken immediately 
from the wharf in London and paid for by the 
buyer’s acceptance at four months.” B. sent an 
invoice of the goods to A., inclosing a bill of 
exchange for his accejitance, and on the same 
day C., acting as agent for A., directed the gouds 
to be forwarded by rail to Liverpool. Upon their 
arrival there the railway company sent A. the 
usual advice note that the goods “ remained 
there to his order, and were then held by the 
company, not as carriers, but as warehousemen.” 
A. did not accept the bill of exchange, hut fflcd 
a petition for'-hquidation. B. having claimed 
the right of stoppage in transitu as against the 
trustee under A.’s liquidation : — Held", that the 
acceptance of the bill of exchange was not a 
condition precedent to the passing of the pro- 
perty m the goods ; and also that the goods on 
arriving at Liverpool had reached their final 
destination, and consequently that the transitus 
had ended. Catling, Fx parte, Chadwiclt, In re, 

' 29 L. T. 431. 

Of Pact or.] — ^If, in consideration of goods 

being consigned to him, a factor accepts bills 
drawn by the consignor, and pays part of the 
freight, and becomes insolvent before the b^s 
are due, and before the goods get into his actual 
possession, the consignor may stop them in 
transitu. Kinlocli v. Craig, 4 Bro, P, C. 47 ; 
3 Term Rep. 119, 783 : 1 R. R. 664. 

Tender of Bill.] — A. consignor of goods, 

who has received the acceptance of the consignee 


for part of the goods, may stop them in transitu 
on the consignee’s insolvency, and retain posses- 
sion of them without tendering back the bilL 
IM wards v. Drewm\ 2 M. & W. 375 ; 6 L, J., Ex. 
135. 

— — Balance of Account.] — A., being indebted 
to B, on the balance of accounts, including bills 
still running accepted by B. for A., consigned 
goods to B. on account of this balance : — Held,, 
that A. had a right to stop the goods in transitu, 
upon B, becoming insolvent before the bills were 
paid, Vertiie v. Jewell, 4 Camp. 81, 

d. Notice or Claim to Stop, 

Sufficiency.] — A claim made without obtaining 
actual possession is sufficient in the case of stop- 
page in transitu. Nortliey v. Field, 2 Esp. 613. 
,S. "r., Holst v. Poionall, 1 Esp. 240. 

To 'Whom.] — A notice of stoppage in transitu,, 
to be effectual, must be given either to the per- 
son who has the immediate custody of the goods, 
or to the principal whose servant has the custody, 
at such a time and under such circumstances as 
that he may, by the exercise of reasonable dili- 
gence, communicate it to his servant in time to- 
prevent the delivery to the consignee. White- 
head v. Anderson, 9 M. & W. 518 ; 11 L. J., Ex, 
157. 

To Captain of Consignee’s Vessel.] — A timber 
merchant in Sweden agreed to sell timber to L, 
and R. By the original contract, the goods were 
to be delivered “free on board, payable by 
buyers’ a?cceptance of seller’s drafts, at six 
months from date of bills of lading ; shipment 
tu London,” &c. ; the seUer was to provide ships, 
at rates not exceeding a certain limit. It was 
subsequently agreed that the buyers should 
themselves charter a ship to convey the timber 
to London. The buyers accordingly chartered a 
ship, and the goods were loaded on board of her. 
The ship was obliged to put into Copenhagen, 
and there, the buyers having stopped payment 
before the acceptance became payable, the vendor 
caused a notice of stoppage in transitu to be 
served on the captain : — Held, that the notice 
was effectual. Berndtson v. Strang, 36 L. J., 
Ch. 879 ; L. R. 3 Eq. 481 ; 16 h. T. 583 ; 15. 
W. R. 1168. 

Mistake of Carrier.] — If a carrier, after is^tice 
from the vendor ot goods to stop them in tran- 
situ, by mistake delivers them to the vendee, the 
sale is nevei'theless rescinded, and the vendor 
may bnng^trover for them against the vendee, 
Zitt v. Cowley, 7 Taunt. 169 ; 2 Marsh. 457 l 
H olt, N. P. 338 ; 17 R. R. 482. 

Demand of Bills of Lading— Agreement for 
Lien on.] — An agreement was entered into 
between L., a merchant in London, and W,, a 
manufacturer in Yorkshire, that W. should from- 
time to time supply L. with goods, W. drawing 
uponL., and L. accepting bills of exchange for 
the invoice price of the goods. L. was to ship 
the goods to R. at Shanghai, for side on L.’s 
account. On receipt of the bills of lading L. 
was to send them to R., to whose order they 
were to he made out. W. was to have a lien 
upon the bills of lading, and each shipment of 
goods m transit outwards, or in the hands of the 
consignee or any other persons, which lien, how- 
ever, was to extend only to the particular ship- 
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ment, and was to cease when the bills of exchange 
given for that shipment had been paid. No 
notice of this agreement was given to R. In 
jnirsuance of the agreement L. ordered a parcel 
of goods of W. The goods were packed by W.’s 
packer, who forwarded them by railway to Lon- 
don in bales marked for Shanghai, and addressed 
to a ship called the “ Gordon Castle” designated 
by L., which was loading in the West Inclia^Docks 
for vShaiighai. The freight to London was paid 
by W. The packer, in advising L. of the dis- 
patch of the goods, told him that they were at 
his disposal. L. accepted a six months’ bill of 
exchange drawn upon him by W, for the invoice 
price. The railway company, in advising L. of 
the arrival of the goods at their Poplar Locks 
Station, told him that they remained at his order 
and were held by the company as warehousemen 
at his risk, but added, “ will be sent to the ‘ Gor- 
don Castle.’ ” The goods were shipped on board 
that vessel. The bills of lading were 1^ L ’s 
directions made out to the order of himself or 
assigns, but they were never delivered to him by 
the shipowners, inasmuch as be did not pay the 
freight. The ship sailed for Shanghai with the 
goods on board. A few days previously L. bad 
stopped payment, and shortly after she had 
sailed he committed an act of bankruptcy, upon 
which he was adjudicated a bankrupt. The bills 
of lading were still in the possession of the ship- 
owners in London, of whom they were claimed 
by W. and by the trustee in the bankruptcy. 
It was arranged that the goods should be sold by 
the agent of the shipowners at Shanghai, and 
the proceeds of sale paid to the person \vho 
should be entitled to them ; — Held, that the 
agreement did not deprive W. of the right to 
stop the goods in transitu ; that the transit was 
not ended till the goods arrived at Shanghai, 
and that the demand by W. of the bills of lading 
from the shipowners was an effectual stop])age 
in transitu. Consequently, that W. was entitled 
to have the bill of exchange satisfied out of the 
})roceeds of sale. WaisoB, A’a? jMrfv, Love, In re, 
46 L. J., Bk. 97 ; 5 Ch. L. 35 ; 36 L. T. 75 ; 25 
W. R, 4S0--^C. A. 

Held, also, that W, could have obtained an 
injunction to restrain L. from sending the goods 
to any other destination than Shanghai. Ih. 

Delivery of Bills of Lading — Telegram.] — 
J , P. tk Co., merchants at Pernambuco, having 
in tlj^e course of their business received orders 
from customers to purchase goods on their 
account in New York, instructed S. J. & Co., 
their agents at Liverpool, to imrchase the goods 
and have them shipped to J., P. & Co. S. J. tk 
Co. then instructed R. B. B., the agetft at New 
,York of J., P. Co. and S. J. & Co., to purchase 
the goods. R. B. B. purchased the goods and 
shipped them to J., P. & Co., sending with them 
the invoices and bills of lading, To provide 
himself with funds to purchase the goods, 
R. B. B. drew bills of exchange on S. J. & Co., 
in which were the words “ and charge to account 
as advised.” Attached to each bill was a 
counterfoil headed “ Advice of draft.” This was 
addressed to S. J. & Co., mentioned the number, 
date, and amount of the biU, and concluded with 
these words (mutatis mutandis), “Against ship- 
ments per steamship * Glensannox,’ No. 6, N. Y. 
to Brazil, vid. Baltimore. Please protect the 
drafts as advised above, and oblige di’awer. 
R. B. B., New York, May 9, 1879.” These bills 
were sold for value in New York, and E. B, B. 


advised S. J. & Co. of the bills, and at the same 
time forwarded a statement of account. On 
presentation of the bills for acceptance, 8. J, &, 
Co. detached the counterfoils and kept posses- 
sion of them. On the 10th June, 1879 (while 
the plaintiflis, P., S. Co., were the holders of 
these bills, drawn, according to this course of 
business, in respect of a shipment to J., P. & Co., 
to whom the bills of lading were at the same 
time scut), S. J. & Go. suspended payment. The 
same clay the failure was known m New York, 
and R. B. B , under some pressure from P., S. tS: 
Co., telegraphed to J., P. Co., “ Having pledged' 
documents and shipments ‘Glensannox,’ hold 
proceeds subject order P., S. &; Co,” The ship 
“ Glensannox ” arrived at Pernambuco on the- 
11th June, and the goods were delivered to the 
customers (of J., P. & Co.) who had ordered 
them, the purchase money being received by 
J., P. k, Co. The court found that the bills of 
lading had been delivered to the customers 
before the telegram was received. The bills of 
exchange were dishonoured by S, J. & Co. when — ■ 
presented for acceptance. J., P. k Go. claimed 
to retain the purchase moneys against moneys- 
allq^cd to be due to them by S. J. k Co. : — Held^ 
that even if the telegram had reached J., P. k 
Co. before the transitus was at an end, it would 
not operate to stop them in transitu. PIiel^?s v. 
Comljer, 54 L. J., Ch. 1017 ; 29 Ch. L. 813 ; 52- 
L, T. 873 ; 33 W. R. 829 ; 5 .Asp. M. C. 428— 

0. A. 

Notice to Shipowner.] — Semble, that notice of 
stoppage in transitu given to a shipowner im- 
poses no duty on him to communicate the notice* 
to the master of (the ship, and that it is not 
effectual until it is communicated to the master. 
FaU, Ex fparte. Kiell, Iti re, 14 Ch. L. 446 ; 42’ 

L. T. 780 ; 28 W. R. 785 ; 4 Asp. M. C. 280— 

C. A. And see the case in H. L., sub nom^ 
Xeinp V. Falh, infra. 

e. Determination of Transitus. 

i. Generally. 

Destination.] — Upon a sale of goods the tran- 
situs continues until the goods have reached 
their ultimate destination under the contract of 
sale, or the vendor has given a new direction to 
the property. Movley v. Hay, 3 M. k Ry. 696 
7 L. J. (o.s.) K. B. 104. 

^he transitus continues until tlje goods arrive 
at the place mentioned by the vendee to the 
vendor. Coates v. Radton, 6 B. & C. 422 ; 9^ 

L. k R. 593 ; 6 L. J. (O.S.) K. B. 209; 30 R. R. 385. 

Possession of Purchaser.] — Till the goods are 
in the actual possession of the purchaser the 
transit is not at an end, and it makes no* 
difference that the ultimate destination has not 
been communicated to the vendor. Mosevear 
China Clay Co., Ex parte, Coch, In re, 48 L, J., 
Bk. 100 ; 11 Ch. L. 5G0 ; 40 L. T. 730 ; 27 W. R. 
691—0. A. 

Where consignee becomes insolvent, consignor 
ha# a right to stop goods at any time before they 
come to bis hands. HAqnila v. Lamhert, 2* 
Eden, 76 ; Ambl. 399, 

A., being beyond sea, consigns goods to B., 
then in good circumstances in London, but 
before the goods arrive he becomes a bankrupt. 

If A. can, by any means, prevent the goods 
coming into the hands of B. or the assignees, it 
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is allowa'ble in equity ; and !B. or the assignees 
shall have no relief in equity. Wisi-man v. 
Vandejmtt, 2 Vern, 203. 

If A. sends goods to B. from beyond sea to the 
use of B., and before these goods are paid for B. 
dies insolvent, A, cannot have his goods again ; 
but if A. sends goods to a factor to dispose of to 
A.'s use, and he becomes a bankrupt, these goods 
are not liable to the debts of such bankrupt. 
Godfrey v. Fiirzo, 3 P. "VVnis. 1S5. 

End of Yoyage.] — ^^^here a cargo is consigned, 
and before the ship’s arrival the consignee be- 
comes a bankrupt, the arrival of the ship m the 
port, where she is taken possession of by the 
assignees, but from whence she is ordered out to 
perform quarantine, is not such a completion of 
the voyage as will vest the property in the 
assignees ; but the consignor may still consider 
the goods as in transitu, and stop them. IfoUt 
V. Pfuimall^ 1 Esp. 240, 

The test of the consignor’s right of stoppage in 
transitu is not whether the voyage is at an end, 
but whether t here has been a delivery of goods to 
the consignee. Coventry v, Gladdonr^ 37 L. J., 
Ch. 492 ; L. E. 6 Eq. 44'; 16 W. E. 837. ^ 

Sub-Sale — ^Eight of Vendor to Purchase Idouey 
of Sub-Purchaser.] — The purchaser of goods 
(shipped by the vendor) consigned them abroad, 
and indorsed the bill of lading to a bank as a 
security for an advance. Afterwards, and before 
the arrival of the ship, the consignees sold the 
goods “to arrive” to sub-purchasers, to whom 
they were delivered. The purchaser having 
become bankrupt, the unpaid vendor gave notice 
to the master, after the sub-sales, hut before the 
delivery and before payment of the freight, to 
stop the goods in transitu. The consignees re- 
mitted the proceeds of the sub-sales to the bank, 
who, after repaying themselves their advance, 
handed to the trustee of the banlaupt the balance, 
■which was less than the original purchase 
money : — Held, that the right of stoppage in 
transitu was not at an end when notice was 
given, and that the vendor was entitled to the 
balance after satisfaction of the bank’s claim. 
JTompr. Fallt^ 62 L. J,, Ch. 167 ; 7 App. Cas 573 ; 
47 L, T. 454 ; 31 W. E. 125 ; 5 Asp. M. C. 1— 
H. L. (E.) 

The mere fact that the purchaser of goods has 
resold them, and that the bill of lading has been 
made out in the name of the sub-purchaser, c^oes 
not ]jut an ewd to the transitus. or destroy the 
right of the original vendors to stop the goods m 
transitu. Gold mg ^ Fx parte, Knight^ hi re^ 13 
€h. D. 628 ; 42 L. T. 270 ; 48 W. E. 4S1--C. A. 

The rule being that effect will be given to a 
vendor’s right of stoppage in transitu, so far as 
the exercise of that right iviU not interfere with 
the rights of third parties acquired for value, It 
follows that an unpaid vendor, who has given a 
valid notice to stop in transitu before his vendee 
lias received the purchase money of the goods 
from his suh-phrehaser, is entitled, on the prin- 
ciple of Spalding v. JRuding (6 Beav. 376), to 
have the original purchase money satisfied out 
of the unpaid pui’chase-money of the sub-fftir- 
ebaser. Ih. 

A resale of goods by a vendee, and payment to 
him, does not destroy the vendor’s right of stop- 
page in transitu. Craven v, Ryder, 6 Taunt. 
433 ; 2 Mareh. 127 ; Holt, H. ?. 100 ; 16 E. E. 644. 

Transfer of Bill of Lading.] — The transfer of 


a bin of lading for valuable consideration to a 
bond fide transferee defeats the right of stoppage 
in transitu of the unpaid vendor of the goods, 
although the consideration was past and not 
given at the time the bill of lading was handed 
to the transferee by the lawful holder. Leash v. 
Scott, 46 L. J., Q. B. 576 ; 2 Q. B. H. 376 ; 36 
L. T. 784 ; 25 W. E. 654— C. A. 

In December, 1875, Gr. & Go. purchased from 
the defendant a shipment of nuts, to be paid for 
by acceptance at three months on receipt of 
shipping documents. On the 1st of January, 
1876, Gr. (fc Co., being already indebted to the 
plaintiff, applied to him for a further advance, 
which, he said, he w'ould give, but they must 
first cover their account. G . & Co promised to 
give him cover (not naming any particular se- 
curities), and the plaintiff at once advanced 
them a further sum of 2,000/. On the 4th of 
January the bill of lading of the nuts, indorsed 
in blank, came into the possession of G. & Co. 
from tile defendant, and they accepted the de- 
fendant’s draft ; and on the following day they 
handed the bill of lading to the plaintiff with 
other securities, in fulfilment of their promise to 
give him cover. This transaction between the 
plaintiff and G. k Co. was bon^ fide. On the 
arrival of the ship on the 3rd of February, 
G. &; Co. having m the meantime stopped pay- 
ment, the defendant sought to stop the nuts in 
transitu, and the plaintiff claimed them under 
the bill of lading : — Held, that the plaintiff had 
a good title as against the defendant. 11). 

The vendee of goods may by assignment of the 
bills of lading to a honfi fide transferee, defeat the 
vendor’s right to stop them in tramsitu, in case 
of the vendee’s insolvency. The consignor may 
stop goods in transitu before they get into the 
hands of the consignee in case of the insolvency 
of the -consignee ; but if the consignee assigns 
the bill of ladmg to a third person for a valuable 
! consideration, the right of the consignor as 
I against such assignee is divested. There is no 
i distinction between a bill of lading indorsed in 
blank and an indorsement to a particular person. 
Lichharroio v. Mason, 2 Term Eep. 63 ; 1 H. Bl. 
357 ; 6 East, 21 ; 1 E. E. 425. 

A)id see Shipping of Lading). 

Consideration — Bre-existing Debt.] — The 

forbearance or release of an antecedent claim is 
not a good consideration for an indorsement of a 
bill of lading, so as to defeat an unpaid vemlor’s 
right of stoppage in transitu. Rodger v. urnvp- 
ton* d'Fscompte de Paris, 6 Moore, P. 0. (N.s.) 
i 538 ; 38 L. J., P. C. 30 ; L. E. 2 P. C. 393 ; 21 
L. T. 33 ; 17 W. E. 468. 

L. & S., ♦carrying on business in London and 
at Hong Kong, as L., B. & Co., bought goods of 
L. and othei's, merchants at Manchester, to be 
shipped to their firm at Hong Kong. The goods 
were on a ten months’ credit, and it was agreed 
that remittances of proceeds of the sales should 
be made from Hong Kong to meet the accept- 
ances of L, & S. given for the price of the goods, 
on receipt of the bills of lading. L, & S. con- 
tracted for the carriage, and shipped the goods 
in a vessel which they engaged, and the biUs of 
lading deliverable to their firm in Hong Kong, 
or their assigns, were signed by the master and 
handed over to L. & S., who accepted the draft 
of the vendors for the amount of the purchase. 
Before the goods or hills of lading reached Hong 
Kong, L., S. <fc Co., being insolvent, and pressed 
by two banking firms at Hong Kong, to whom 
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tkey were largely indebted, in consideration of 
fcheir debt to the bank assigned to them the 

whole of their property, premises and chattels, 
specified in the schedule thereto, with all the 
estate, right, title, interest, claim or demand of 
L., S. & do. arising thereout or therefrom.” The 
ischedule enumerated “all goods and bills of 
lading, or other documents, for all goods now on 
>the way hither.” In pursuance of this agree- 
ment the bills of lading were indorsed and 
handed over to the banking firms, to whom the 
insolvent circumstances of L., S. k Co. at that 
Ultima were well known : — Held, that a pre-exist- 
ing debt was not a valuable consideration for 
i}he assignment, so as to defeat the right of the 
uTinpaid vendors to stop the goods in transitu. Jb. 

Place of Delivery — G-enerally.] — It is not 
mecessary, in order to divest the consignor’s right 
to stop in transitu, that the goods should have 
been taken byithe very hands of the consignee him- 
•3elf. Mils V. 3 Term Eep. IGI ; 1 E. E. 713. 

Consignee taking Samples at Ware- 

liouse,] — Where goods arc to be delivered to the 
vendee at a particular place, the transitus in 
general continues until they are delivered to him 
at that place ; but if he by his own act prevents 
the delivery which otherwise in the ordinary 
'Course would take place, and does any act equi- 
valent to taking possession, the transitus is there- 
by terminated : and, therefore, where the vendee 
‘Of several hogsheads of sugar, upon receiving 
from the carrier notice of their arrival, took 
.samples from them, and for his own convenience 
desired the carrier to let them remain in his 
warehouse until he should receive furtlier direc- 
tions, and before they were removed became 
bankrupt : — Held, that the transitus was at an 
-end, and that the vendor was not entitled to stop 
them. Foster v. Fraoipton^ 6 B. &: C. 107 ; 9 
B. & E. 108 ; 2 Car. & P. 169 ; 5 L. J. (o.S.) K. B. 
71 ; 30 E. E, 265. 

Agents Receiving and Forwarding.] — Where 
A, & B,, traders, Eving in London, were in the 
Habit of ordering goods from cotton manu- 
'f acturers at Manchester, to be sent to M. & Go. 
.at Hull, for the purpose of being afterwards sent 
to the correspondents of A. & B. at Hamburg ; 
and A. & B. sent orders to the manufacturers 
for goods to be sent to M. & Co. at Hull to be 
:3hipped for Hamburg as usual : — Held, that, as 
betweSftt buyer and seUer, their right to stop as 
in transitu was at an end when the goods 
<iame to the possession of M. & Co. at Hull ; for 
they were for this purpose the appointed agents 
of the vendees, and received orders from them as 
to the ulterior destination of the goods ; and the 
goods after their arrival at Hull were to receive 
.a new direction from the vendees, Dixon v. 
Daldwen^ 5 Hast, 175. 

A., residing in G-uernsey, employed his agent 
a-i Soutliampton to ship all goods which arrived 
there directed to him. The agent paid the 
-carriage and the wharfage dues, and selected the 
:ship by which he forwarded the goods : — Held, 
that the transit of the goods was not ended at 
Southampton, and that the vendor might stop 
them after they hj^d been put on board a vessel 
for Guernsey. Nioholls v. Le Feuvre, 2 Bing. 
'(iT.O.) 81 ; 1 Hodges, 256 ; 2 Scott, 116 ; 7 Car, 

P. 91 j 1 L. J., 0. P. 281. 

- — Ulterior and Subsequent Transit.]— 
When goods have been sent by an unpaid vendor 


610 

through a carrier to a forwarding agent, who has 
been appointed by the vendee, and who receives 
the necessary orders from the vendee and nut 
from the vendor, the transit of the goods upon 
reaching the hands of the forwarding agent is at 
an end, and the right to stop in transitu is lost, 
even although the goods may have been intended 
to be sent to an ulterior and subsequent destina- 
tion. L. bought certain goods of W. at Bolton, 
saying nothing as to the place of delivery. L, 
afterwards arranged with M. that the goods 
should be sent by steamer from Garston to Eouen. 
L. then instructed W. to send the goods to M. at 
Garston. W. accordingly despatched the goods 
by railway. The railway company gave notice 
to M. of the arrival of the goods, and further 
gave notice that they would hold the goods as 
warehousemen. L. then filed a petition for the 
liquidation of his affairs by arrangement ; he 
had not paid AV. for the goods. W. thereupon 
stopped the delivery of the goods, and M. re- 
turned them to him. The trustee in liquidation ^ 
of L. having brought an action against M. and 
AY. to recover the value of the goods : — Held, 
that the ti’ansit of the goods had ceased when 
the goods' reached Garston and came into the 
possession of M., as forwarding agent for L., that 
the right to stop in transitu was then at an end, 
and that the trustee was entitled to recover the 
value of the goods. Kendall v. Marshall^ 52 
L. L, Q. B. 313 ; 11 Q B. D. 356 ; 48 L. T. 951 ; 
31 \V. E. 597—0. A. 

ii. Delhenjto Carrier, 

Delivery to Railway Company as Purchaser’s 
Agent.] — Cotton was shipped at Charleston, in 
America, for carriage to Liverpool. The pur- 
chaser resided at Luddenham Foot, in Yorkshire. 
The cotton was consigned to the vendor’s agent 
at Liverpool, to whom the bills of lading were 
also sent by the vendor, together with a biE of 
exchange for the price of the cotton, drawn by 
the vendor on the purchaser. Oo the arrival of 
the cotton at Liverpool, the bill of exchange was 
sent by the vendor’s agent to the purchaser, and 
upon its return accepted by him the bill of 
lading was sent to him. He then indorsed the 
bill of lading and sent it to the manager of a 
railway company in Liverpool, who paid the sea 
freight and obtained possession of the cotton, 
which was then forwarded by the railway to 
Luddenham Foot station. The invoice of •the 
cotton which was sent to the purchaser described 
it as shipped by the vendor to Liverpool, con- 
signed to order, for account and risk of the pur- 
chaser, Luddenham Foot. The bill of lading 
provided for the shipment of the cotton into the 
port at Liverpool, there to be delivered to order 
or assigns, he or they pacing freight immediately 
on landing the goods : — Held, that the transitus 
prescribed by the vendor ended at Liverpool, and 
that after the cotton had been delivered there to 
the railway company as agents for the purchaser, 
the vendor had no right to stop it in transitu, 
Gibbes^ Kxparte^ Whitworth^ In re, 45 L. J., Bk, 
10 ; Jl Oh. D. 101 ; 33 L. T. 479 ; 24 AY. E. 298. 

Goods sold hy a defendant to AY., were by him 
delivered at a railway station, together with a 
delivery note (such delivery being in accordance 
with previous transactions between the parties), 
on 7th Hovember. On the 9th AY. became 
bankrupt, and on the 11th (he not having in the 
meantime given any orders respecting the goods, 
or signified his acceptance of them} the defendant 
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gave notice to the station master not to part 
with the goods. On 1st December, W.‘s assignees 
gave notice to the railway com pan v that they 
claimed the goods, which, on thi .oth were re- 
delivered to tlefendant Held, that by delivery 
at the railway station, defendant had divested 
himself of the right of stoppage in transitu. 
Smith V. Hudson, fi B. & S. 481 ; 84 L. J., Q. B. 
145; 11 Jur. (N.s.) 622; 12 L. T. 377; 18 
A7. B. 6S8. 

Manufacturers at Sheffield contracted to de- 
liver goods free on board at Liverpool, and would 
have sent the goods thither in their own name 
but for a subsequent arrangement with the pur- 
chasers, under which the goods were loaded in 
trucks sent by the purchasers, and on their ai- 
rival at Liverpool were warehoused m the name 
of the purchasers’ agent there : — Hehl, under the 
circumstuDces, that the transit was at an end m 
law when the goods were loaded in the trucks. 
Merchant Banltiug (\). of London v. Phwnix 
Bessemer Steel 46 L. J. , Ch. 418 ; 5 Ch. D. 
‘:’05 ; 36 L. T. 895 ; 2n W. B. 457. 

On Kefusal by Consignee to Accept.] — 

A. sold to B. good^ which were lying at X., one 
of the stations of a railway company. A porfion 
Avas by B.’s order .sent to Y., anoiher station of 
the railwa}’’ company, was there taken by him, 
and was paid for. B. refused to take any more 
but A. sent the remainder to Y. to be delivered 
to him. B. refused to take them, and they were 
sent back to X. ; A. also refused to take them, 
and they were again sent to Y., where they re- 
mained till B. became bankrupt. A. then 
directed the railway company to keep them for 
him, and they did so : — Held, that he had a right 
of stoppage in transitu, and that the company 
was therefore justified in detaining the goods for 
him. Bolton v. Laneaslrlre and Yorkdiire By.., 
8o L. J.. C. P. 187 ; L. R. 1 0. P. 481 ; 12 Jur. 
(N.s.) 817 ; 18 L. T. 764 ; 14 W. E. 480. 

Goods Shipped to Order of Vendee.] — The 
right of the vendor of goods to stop them in 
transitu is not lost bv the mere fact that by the 
bill of lading under which they are shipped they 
are deliverable to the vendee or tus assignees. 
Brlndleijv, Cilgwyn Slate. 7h., 5.) L. J., Q. B. 67. 

The plaintiffs entered into a contract with the 
defendants to purchase seventy tons of slates. 
At the request of the plaintiffs the defendants 
chartered a ship and loaded her with the slates 
for Southampton, t iking bills of lading* by 
which the slates were deliverable to the vendees 
or their assignees. Before the arrival of the 
ship at Southampton the defendants heard of 
the insolvency of the plaintiffs, and gave ordeis 
to the master to stop the slates in transitu. In 
an action by the plaintiffs for non-clehvery of 
the slates : — Held, that tlie transit was not at an 
end, and that the defendants had a right to stop 
the delivery of the slates. Jtueh v. Hatfield (6 

B. & Aid. 632); Bosevoar China Clay Ch., Bx 
ymrtc (11 Ch. D. 56U), followed, lb. 

Where Carrier named by Vendee.] — Delivery 
of goods by the vendor to a carrier, even though 
the carrier be nominated and hired by the pur- 
chaser, is only constructive, not actual delivery 
to the purchaser, inasmuch as the contract with 
a carrier to carry goods does not make the carrier 
the agent or seivant of the person with whom he 
contracts. B’*sevear China day Co., £x parte, 
a eh. In re. 48 L. L, Bk. 100 ; 11 Ch. D. 560 ; 
40 L. T. TtO ; 27 W. E. 591~-C. A. 


A contract was entered into for the sale of 
some china chiy to be delivered free on board at 
a specified port, and to be paid for by an accept- 
ance of the purchaser. Afterwards the pur- 
chaser chartered a ship and gave notice to the 
vendors, who then delivered the clay on board 
the specified ship at the port agreed upon. The 
destination of the clay had not been communi- 
cated to the vendors. Befiire the ship left the 
harbour the vendors heard of the insolvency of 
the purchaser, and gave notice to the master 
of the ship to stop the clay in transitu. No bill 
of lading had been signed, nor had the purchaser 
given any acceptance for the price of the clay : — 
Held, that, the clay being in the possession of 
the master of the ship only as carrier, the transit 
was not at an end, and the notice to stop was 
given in time. I h. 

L. & S., carrying on business in London and 
at Hong Kong, as L.. S. & Co., bought goods of 
L. ami others, merchants at Manchester, to be 
shipped to their firm at Hong Kong. L. & S. 
contracted for the carriage and shipped the goods 
in a vessel which they engaged, and the bills 
of lading deliverable to their firm in Hong 
Kong were signed by the master and handed 
over to L. S. L. & 8. became insolvent, and 
the goods were shopped in transitu : — Held, that 
the transitus had not ended befoie the arrival of 
the goods at Hong Kong, as the transitus con- 
tinued while the goods were in charge of a third 
party, contracted with as carrier for the purpose 
of forwaidmg them. Rodger v. Comptoir d'Es- 
eompte de Paris, 5 Moore, P. C. (n.s.) 53(S ‘ 
38 L. J., P. C. 30 ; L. R. 2 P. C. 393 ; 21 L. T. 
83 ; 17 W. R. 468. 

The transitus of goods is not ended by delivery- 
on board a ship chartered by the vendee. Borndt- 
son V. Strang, 87 L. J., Ch. 665 ; L. E. 3 Ch. 588 ; 
19 L. T. 40; 16W. R. 1025. 

Coals sold at Hull were shipped on board a 
vessel chartered by the buyer, to be paid for in 
cash, against bill of lading in the hands of the 
seEer’s agent, in London : — Held, that no pro- 
perty passed to the buyer until the condition 
was fulfilled, and that the price being unpaid,, 
the seller was entitled to intercept the delivery. 
Moahes v. Hicolson, 19 C. B. (N.s.) 290 ; 34 L. J., 

C. P.273; 12 L T. 573. 

Goods were shipped by a vendor on board a 
ship belonging to the purchaser, but employed 
as a general trader. Four bills of lading were 
made under which the goods were deliveraljle to 
the purchaser or assigns ; three of the bills were 
kept by the vendor, and one by the master of 
the ship : — Held, that the delivery on hoard the 
purchaser’s ship was a delivery to the purchaser 
so as to ^eclude a s-toppage in transitu before 
the delivery of the goods at the port of consign- 
ment SaJwtsmaris v. Lancashire, and Yorkshire 
By., 86 L. J., Ch. 361 ; L. E. 2 Ch. 332 ; 16 
L. T. 189 ; 15 W. E. 537. 

Goods having been purchased by merchants in 
London of manufacturers in Wolverhamj ton, 
the purchasf’Ps wrote to the vendors asking them 
to consign the eo ’ds “ to the ‘ Darling Downs,* 
to Melbourne, loading in the East India Docks.” 
The goods were accordingly delivered by the 
venders to carriers to be forwarded to the ship. 
The vendors being subsequently informed of the 
purchaser's insolvency gave notice to the carriers, 
to stop the goods, but too late to prevent their 
shipment on board the “ Darling Downs.” The 
ship sailed with the goods on board for 
Melbourne, but before she arrived the vendors 
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claimed the goods from the shipowners as their 
property : — Held, that the transit was not at an 
end till the goods reached Jlelbourne, and there- 
fore that the vendoi*s had till then a right to 
stop them in transitu. Setliell v. Clarli.,hl L. J.. 

Q. B. 302 ; 20 Q. B. D. 615 ; 59 L. T. 803 ; 36 
W. R. Cll ; 6 Asp. M. 0. 346— C. A. 

A delivery by the consignor of goods on board 
a ship chartered by the consignee is a delivery 
to him, and the consignor cannot afterwartls 
stop them in transitu ; but where the delivery 
was made on board such a ship in Russia, and, 
by a law of that country, the owner of goods, m 
case of the bankruptcy of the vendee, may sue 
out process to retake his goods on board a ship, 
and retain them till payment; and the owneis 
hearing of the insolvency of the vendee, applied 
to the captain on board whose ship the goods 
had been delivered to sign the bills of lading to 
their order, which he complied with, without the 
necessity of suing out process : — Held, tha^ this 
was a substantial compliance with such law, and 
that the captain, on his arrival here, was bound 
to deliver the goods to the order of the vendors, 
and not to the assignees of the vendee, who had 
become bankrupt. InglU v. TJmhern'ood., 1 East, 
615. And see Fowler v. 1 East, 

522, n. ; 7 Term Rep. 442, n. ; 4 R. R. 485. 

A trader in England chartered a ship on 
certain conditions for a voyage to Russia, and to 
bring goods home from his correspondent there, 
who accordingly shipped the goods on account 
and at the ri&k of the freighter, and sent to him 
the invoices and bills of lading of the cargo : — 
Held, that the delivery of the goods on board 
such chartered ship did not preclude thq right of 
the consignor to stop the goods while in transitu 
on board the same to the vendee, in case of his 
insolvency in the meantime, before actual 
delivery, any more than if they had been 
delivered on board a general ship for the same 
purpose ; and a demand of the goods having 
been made by the agent of the consignor upon 
the captain befure they were unloaded, tifter 
which he delivered them to the assignees of the 
vendee : — Held, that the consignor might main- 
tain trover against them. Bohtlingh v. I/u/lin, 
3 East, 381 ; 7 R. R. 490. JS. C,^ nom. BoelttUacU 
V. SchneUhr, 8 Esp. 58. 

The fact that the ship is named by the con- 
signee makes no difference as to stoppage in 
transitu. Thowpfion v. Trails 2 Car. & F. 334 ; 30 

R. R. 242. 

Upon a question between the consignees of 
the bill of lading and the vendor, as to the 
right of the latter to stop in transitu, in the 
absence of any contradictory evidence, the bill 
of lading, stating that the agent of4he pur- 
chaser shipped the goods by his order, is con- 
clusive as to the fact of delivery to the purchaser. 
In such case the court of chancery will not inter- 
pase on behalf of the vendor to protect the 
property pending litigation, but will leave the 
vendor to the assertion of his right at law, 
Meletopulo v. Ronhrfig, 6 Jur. 1095. 

G-oods Bought by Agent in England for 
Foreign Principal. j — A commission agent in 
London w^as employed by merchants at Kings- 
ton, Jamaica, to buy goods for them in England. 
He ordeiel the goods of the manufacturers "^for 
this mark,” there being m the margin of the 
letter whic i gave the order a mark consisting of 
two letters, with “ Kingston, Jamaica,” added. 
The manufacturers knew from previous dealings 
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that this mark bad been used by the Jamaica 
lii’m. Thd goods were to be paid for by six 
months’ bills drawn by the manufacturers on 
the commission agent and accepted by bim. 
On the lull of September the commission agent 
wrote to the manufacturers, telling them to pack 
the goods and mark them with the mark pre- 
viously mentioned, and to forward them to 
speciiied shipping agents at Southampton, for 
shipment by a particular ship, advising them 
with particulars for clearance.” On the 13th 
.September, the manufacturers sent the invoice 
of the goods to the commission agent, teUing 
him that they had that day forwarded the goods 
by railway to the shipping agents “with the 
usual particulars for cleaiance.” The same day 
the manufacturers wrote to the shipping agents, 
sending them the paiticulars of tlie goods, and 
adding, “ which please forward as directed.” 
The particulars described the goods as marked 
with the letters originally given by the commis- 
sion agent, and the words “ Kingston, Jamaica,” 
and numbered with specified numbers, but the 
columns for “consignee” and “destination” 
were left in blank. The cost of the carriage to 
Hout,biiti^pton was paid the manufacturers. 
On the 14th of September the commission agent 
sent to the shipping agents particulars of the 
goods, giving the name of the Jamaica firm as- 
consignees, and stating the destination of the- 
goods to be Kingston, Jamaica. The goods were* 
shipped on board the vessel, the bills of lading 
describing the commission agent as consignor, 
and the Jamaica firm as consignees. After the 
ship had sailed, but before her arrival at Jamaica, 
the commission agent stopped payment, and the 
manufacturers, who had not been paid for the 
goods, gave notice to the sbipovmers to stop them 
in transitu : — Held, that, as between the com- 
mission agent and the manufacturers, the transit 
was at an end when the goods arrived at South- 
ampton, and that the notice to .stop was given 
too late. IVafwn, Fu) pcirte (5 Ch. H. 35), dis- 
tinguished. Mile.% Ex paHt\ Isaacs^ 7m re, 54 
L. J., Q. B. 566 ; 15 Q. B. X). 39— C. A. 

Delivery on PrincipaFs Vessel — Mate’s 

Receipts.] — B, & S., acting as agents in 
England for a foreign principal, purchased from 
F. & Co., m Englantl, cement for the Nevr 
York market ; the cement was ordered to be 
sent alongside a vessel which B. &; S. had pur- 
chastid for their principal, and was shipped on 
board that vessel ; mate’s receipts feff the cem*ent 
were taken by F. & Co. and handed on to B. 
& B., who exchanged them for bills of lading 
in which B. & 18. were stated to be the shippers, 
and which made the goods deliverable to the 
order of B. & 8. B. & S. gave all necessary 
directions as to the destination of the goods and 
the sailing of the vessel. While the vessel was 
on its way to New York, B. & B. became bank- 
rupt, and F. & Co, claimed as unpaid vendors 
to stop the cement in transitu. F. & Go. knew 
not only that the vessel belonged to B. & S.'s- 
principal, but also that the cement was bought 
by B. & S. for that principal . — Held, that F. 
& C(?. were not entitled to stop the cement in 
tmnsitu. FraJielft, Ex partp^ Brvnn^ hi re, 56 
L. T. 577 ; 6 Asp. M. C. 138 ; 4 Morrell, 146. 

Goods in Carriers’ Warehouse.] — Merchants 
in London sold goods to Worsdell, a trader at 
Falmouth, and forwarded the goods by steamer 
to Worsdell, Killigrew-street. Falmouth ; and 

20—2 
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they also seilt by post to the purchaser an invoice 
which stated that the goods were sent by steamer. 
On the 31st of October the goods were discharged 
at Falmouth and placed by the company’s agents 
m a warehouse belonging to the company. The 
course of business of the Falmouth agents was 
to hold the goods subject to the order of the con- 
signee on his paying freight and warehouse rent. 
On the 30th of October, Worsdell committed an 
act of bankruptcy bj^ absconding from Falmouth, 
and no notice of the arrival of the goods could be 
given to him. He was adjudicated bankrupt on 
the 4th of November, and a receiver appointed, 
and on the same day, the goods not having been 
paid for and not having been claimed on behalf 
of the consignee, the merchants telegraphed to 
the company’s agents to stop delivery : — Held, 
that the transit Avas not at an end when the 
goods were stopped, nothing having taken place 
to constitute the company’s agents at Falmouth 
bailees for the consignee. Barvoio^ Ex fptnie^ 
Worsdell, 1% re, 46 L. J., Bk. 71 ; 6 Ch. D. 783 ; 

-Se L. T. 325 ; 25 AV. R. 466. 

ISemble, that a wharfinger holding goods in 
transitu cannot turn himself into an agent for 
the consignee so as to put an end to the trans^us 
without the express authority of the consignee. Ih. 

Where goods were conveyed by a carrier by 
water, and deposited in his warehouse, for the 
convenience of the vendee, to be delivered out as 
he should want them : — Held, that the transitus 
was at an end, and the vendor’s right to stop 
in transitu gone, although it appeared that the 
carrier claimed to have a lien on the goods. 
Allan V. Gripper, 2 0. & J. 218 ; 2 Tyr. 217 ; 1 
H, J., Ex. 71. 

A trader in London was in the habit of pur- 
chasing goods at Manchester, and exporting them 
to the continent shortly after their arrival in 
London. The goods consigned to him remained 
in the wmggon office of the carriers, until they 
were removed by his agent for the purpose of 
being shipped : — Held, that the transitus of the 
goods was at an end on their arrival at the 
waggon office. Rome v. Pidiford, 1 Moore, G. P. 
626 ; 19 R. R. 466. 

AVhere goods were given into the custody of 
carriers as agents of the vendor, and, by direction 
of the purchaser, they set out on a journey which 
was to begin at Bradford and end at Shanghai, 
where they were to be delivered to a firm, who 
would have been under an obligation to the 
vendor if he had thought fit to give him notice 
of hi§ rights. ^The bills of landing w^ere retained 
in England, and the goods remained in the pos- 
session of the carriers. Before delivery of the 
goods an arrangement was come to by all parties 
that the goods should be sold : — Held that the 
transitus was not ended. Watson, Ex parte, 
Eore, In re, 46 L. J,, Bk' 97 ; 6 Ch. L. 36 ; 36 
L. T. 75 ; 25 W. R, 489— C. A. 

Notice by Carrier of Arrival.] — G. sold sixteen 
casks of oil by letter to the bankrupts, upon 
terms of payment by acceptance at thirty days’ 
date. The oil arrived, and its arrival was notified 
to the bankrupts by the carrier. Subsequently 
G. telegraphed to stop the delivery. The car:fter 
gave notice to the parties to interplead : — Held, 
that the transitus ended with the notice of arrival 
of the goods, and that the trustee in bankruptcy 
was entitled. Gouda, Ex jJarte, Millo, In re, 
20W. R.98L 

Retention of Bill of Lading.]— When an un- 


paid vendor shipping goods under a contract of 
sale takes a hill of lading making the goods de- 
liverable to his own order, and retains such bill 
of lading in his own or his agent’s hands for his 
own protection, he does not reserve the vendor’s 
lien only, in case of the purchaser’s making 
default in payment of the price, but reserves a 
right of disposing of the goods so long at least 
as the purchaser continues in default. Offg v, 
Shuter, 45 L. J., C. P. 44 ; 1 C. P. L. 47 ; 33 L. T. 
492; 24 W. R. 100— C. A. 

Deliverable under Mate’s Receipts.] — Where 
goods were sold free on board, and on their 
shipment the agent of the vendor tendered a 
receipt to the mate in the absence of the captain, 
by which the goods were acknowledged to be 
shipped on account of the vendor, which the 
mate kept, but refused to sign, and on the 
foUo’Pvnng day signed bills of lading to the order 
of the^vendees , — Held, that the transitus was 
not at an end, but that, on the insolvency of the 
vendees, the vendor was entitled to stop the 
goods. Ruch v. Hatfield, 6 B. A Aid. 632 ; 24 
R. R. 507. 

Goods contracted to be sold and delivered free 
on board,” to be paid for by cash or bills at the 
option of the purchasers, were delivered on board, 
and receipts taken from the mate by the lighter- 
man employed by the sellers, who handed the 
same over to them. The sellers apprised the 
purchasers of the delivery, who elected to pay 
for the goods by a bill, which, the sellers having 
drawn, was accepted by the purchasers ; the 
sellers retained the mate’s receipts for the goods, 
but the master signed the bill of lading in the 
purchasers’ names, who, while the accepted bill 
was running, became insolvent : — Held, that 
trover would not lie for the goods ; for that, on 
their delivery on board the vessel, they were no 
longer m transitu so as to be stopped by the 
sellers, and that the retention of the receipts by 
the sellers was immaterial, as, after their election 
to be paid by a bill, the receipts of the mate 
were not essential to the transaction between 
the seller and purchaser. Cowasjee v. Thomp- 
son, 6 Moore, P. 0. 165 ; 3 Moore, Ind. App. 422. 

hi. Belirery to Wharfingers, 

Authority to End.] — Semble, that a wharf- 
inger holding goods in transitu cannot turn 
himself into an agent for the consignee so to 
put an end to the transitus without the express 
authority of the consignee. Barroio, Ex parte, 
Worsdell, In re, 46 L. J., Bk. 71 ; 6 Ch. D. 783 ; 
36 L. T, 325 ; 25 W. R. 466. 

ft 

Habitual ‘D'se of Warehouse, ] — If a consignee 
generally makes use of a wharfinger’s warehouse 
as a place to keep his goods, the transitus is at 
an end when the goods are deposited there. 
Tucker v. Humphrey, 4 Bing, 516 ; 1 M. & P, 
378, n. ; 6 L. J. (o.s.) C. P. 92. S, P., Richardson 
V. Goss, 3 Bos. & P. 119 ; 6 R. R. 727. 

But where the consignee, though accustomed 
to make such use of the wharfinger’s warehouse, 
had not produced his bill of lading to the wharf- 
inger, nor exercised any act of ownership, and 
the wharfinger delivered the goods to a person 
who had an order from the shippers : — Held, 
that the transitus was not at an end on the 
arrival of the goods at the wharfingers. II). 

Bales of flax sold by A., in London, to B.^ 
residing at Mickley Mill, near Ripon, were 



617 SALE OE GOODS — Rights of Unpaid Vendor, 618 


addressed to B., Mickley, and were shipped for 
Hull, under a bill of lading, making them deliver- 
able “at the port of Boroughbridgo, for B., 
Mickley Mill.” The bales were forwarded from 
Hull to Boroughbridge by water-caiTiage, and 
deposited there in the warehouse of 0., a party 
unconnected with the carrier, who was in the 
habit of receiving goods for B.,and holding them 
at his risk, and without charging warehouse 
rent, until fetched away by B., or delivered to 
other persons by his order : — Held, that the 
transitus was at an end, and the bales could not 
be stopped by A. upon the insolvency of B., 
although B. had exercised no act of ownership 
over them. Dodson v. WentLcorth, i Blan. & G. 
1080 ; 5 Scott (N.R.) 821 ; 12 L. J., C. P. 59 ; 6 
Jur. 1066. 

Partial Stoppage.] — H. & Co., of HuU, 

having sold to W., of Mickley Mills, near Leeds, 
twenty mats of flax, they were on the J.0th of 
August sent by railway to Leeds, and arrived at 
the defendants’ warehouse at Leeds, where it 
was the custom for the defendants to receive 
’goods sent for W., and to give him notice of 
their arrival, and for him to send his carts for 
them. On the 16th of August, W. sent his cart 
and took away ten of the mats. On the 18th of 
August, H. & Co. sold to W. twenty other mats 
of flax and a quantity of other goods ; the flax 
was sent by railway to Leeds, and arrived at the 
defendants’ warehouse ; the other goods were 
sent by sloop to Boroughbridge. On the arrival 
of this flax at the defendants’ warehouse, notice 
was given to W. by letter, which stated that, 
unless the goods were sent for, they would 
remain there at warehouse rents. On the 23rd 
of August, W. sent his cart and took away ten of 
the latter mats, and left there ten of the mats 
last sent, and ten of the former. On the 8th of 
September, W. having become insolvent, the 
goods which had been shipped for Borough- 
bridge were stopped in transitu at Hull ; and 
on the same day the ten mats of flax of the 
second parcel were also stopped at Leeds by 
H. Co. On the 11th of September, the sheriff 
entered and seized all the flax in the defendants’ 
warehouse sent by H. & Co., under an execution 
against W. On the 15th of September, there 
was also a stoppage by H. & Co. of the remain- 
ing ten mats of the first parcel. It was found 
by the jury at the trial, that the parties contem- 
pla^l that the goods were to be used for the 
purpose of manufacture at Mickley Mills : — 
Held, that the transitus was at an end on the ' 
arrival of the goods at the defendants’ ware- 
house. Wottworth V. Outhwcbite^ 10 M. &; "VY. 
436 : 12 L. J., Ex. 172. • 

Held, also, that the stoppage of the goods 
which had been shipped to go to Boroughbridge 
had not the effect of revesting the property in 
the parcel of flax which had been sent to the 
defendants’ warehouse at Leeds, although com- 
prised in one joint contract with the other 
goods. Ih. 

Held, also, that the vendor had no right to 
retake that part which had arrived at its jour- 
ney’s end. Ih. 

Goods to he Eorwarded.]— Goods sent by the 
directions of the purchaser to a wharfinger to be 
forwarded to him, may be stopped in transitu by 
the vendor in the wharfinger’s hands. Smith v. 
Goss^ 1 Camp. 282 ; 10 K. E. 684. 

The purchaser of goods directed the vendors 


to deliver the goods at a certain wharf, to he 
forwarded by a certain ship, consigued to the 
jiiirchaser at a certain port. The vendors 
delivered the goods, and took receipts from the 
shipowners for the same, which they delivered 
to the })urchaser, who exchanged them for bills 
of lading, and was himself a passenger by the 
same ship : — Held, that the goods were subject 
to the right of stoppage in transitu. Lifons v. 
Ilojfnung^ 59 L. J., P. C. 79 ; 15 App. Cas. 391 ; 
63 L. T. 293 ; 39 W. R. 390 ; 6 Asp. M. C. 551 
— P. C. 

Eeceipt Stating Goods Bought by 

Vendee.] — If goods are ordered from the vendor 
to be delivered at the London Hocks with marks 
as specified by the vendee, and the vendor 
forwards the goods so marked to the docks with 
shipping instructions from the vendee that they 
are to be shipped on a named ship, and the dock 
company gives a receipt for them to the vendor, 
stating that they have been bought of the 
vendors on account of the vendee, the transit is .. 
determined when the receipt is given, and the 
vendor has therefore no right to stop the goods 
in transit. Hughes^ tJx parte^ Gurney. In ?'e, 
67*t. T. 598 ; 7 Asp. M. G. 249 ; 9 Morrell, 294. 

Delivery to Vendee.] — But where goods 

are delivered to a vendee at a wharf, who after- 
wards ships them there, no subsequent stoppage 
of the goods in transitu can take place. Nohle 
V. Adams^ 7 Taunt. 59 ; 2 Marsh. 366 ; Holt, 
N. P. 248 ; 17 R. R. 445. 

Not Landed in Consignee’s Name,] — Goods 
were consigned to A., deliverable in the port of 
London. The vessel in which they were shipped 
arrived off the wharf at which the captain was in 
the habit of trading. The captain called at A.'s 
place of business, and saw B. his clerk — K. being 
from home — and pressed him to send a craft for 
the goods, or he should be under the necessity of 
landing them. After some days, B. wrote to the 
captain, stating that A. was from home, but he, 
B., thought he had better land the goods on A.’s- 
account. They were accordingly landed at the 
whaif, and entered in the wharfinger’s book, 
with freight and charges set opposite to them, 
and not in the name of any party as consignee. 
While they were lying there, A. became insol- 
vent, and they were stopped by the consignor : — 
Held, that the transitus was not determined. 
Ediicavds v. Brevo&r.^ 2 M. & W, 375 ; 0 L. J., 
Ex. 135. 

Wharfingers Eorwarding.] — M. purchased lead 
of the plaintiff at Newcastle, without specifying 
any place of delivery ; after a time, M. desired 
that It should be forwarded to him in London, 
and the plaintiff gav% M.'s agent an order on the 
plaintiff's servant for its delivery ; the agent in- 
dorsed the order to a keelman, who received the 
lead and put ' it on board a vessel for London ; 
the vessel arrived in London on 21st June, and 
the wharfingers undertook the delivery of the 
lead ; M. failed on that day ; on the 22nd and 
24th M. demanded the lead of the captain of the 
Vessel, who refused to deliver it, though the 
freight was tendered, alleging that the wharf- 
ingers had stopped it on account of the failure of 
M. On the 28th a letter arrived from the vendor, 
ordering the lead to be stopped in transitu ; it 
was then on board a lighter belonging to the 
wharfingers : — Held, that the transitus was not 
1 at an end, and that the vendor was in time to 
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stop the lead. Jaclison v. Kicltol^ 5 Bing. 

506 ; 7 Sco.t, 577 ; S L. J., C. P. 294. 

iv. Delivery to Piirehiser's Pacher. 

At Warehouse.] — Where a trader has been in 
the habit of having goods consigned to him de- 
posited in the warehouse ut his packer, the 
delivery is complete, and the transitus of such 
goods "terminates upon their arrival at the 
packer’s. Scott v. Pettit, 3 Bos, & P. 469 ; 7 
E. E. S04. 

A., the general agent in London of B. k Co., 
a house at Fari'^, with power to export for them 
to such markets as he should think fit, purchased 
goods in the name of B, & Co , of 0, at Man- 
chester, and directed them to be sent to D., a 
piacker in London. After their arrival A. had 
.some of the goods unpacked and sent away, 
and the remainder repacked. News then arrived 
of the failure of B. k Co. : — Held, that the goods 
in D.’s hands were no longer in transitu, and 
p. that 0. therefore had no right to stop them. 
Zecfls V. ^^ngl^t, 3 Bos. k P. 320 ; 4 Esp. 243 ; 7 
E. E. 779. 

Conditional.] — Although goods are*" de- 
livered to the packer of the purchaser, he having 
no warehouse of his own, if they were to be paid 
for in ready money, and this w'as intimated to 
the packer when he received them, they still 
may be stopped in transitu. Locschman v. Wil- 
liams, 4 Camp. 181 ; 16 E. E. 772. 

V. Part Delivery. 

Delivery of Part not constructive Delivery of 
Whole.] — A cargo of 114 tons of miscellaneous 
iron castings w^as consigned from Scotland to 
London on board a shiji chartered by the 
vendor, the bill of lading being made out in 
favour of the purchaser or his assigns, he or they 
paying freight. After thirty tons of the cargo 
bad been debvered to the purchaser the vendor 
gave notice to stop the unloading of the ship. At 
this time only part of the freight had been paid 
to the master of the ship. Soon aflerw^ards the 
purchaser filed a liquidation petition and a re- 
ceiver tvas appointed. The balance of the freight 
W'as paid by the receiver, and the remainder of 
the iron w'as placed in medio : — Held, that, inas- 
much as it could not be supposed that the master 
intended to abandon his lien for the unpaid 
freight, the (^livery of the thirty tons did* not 
operate as a constructive delivery of the w'hole 
cargo, and that, consequently, the transitus was 
not at an end as to the remainder of the cargo, 
and the vendor’s notice to stop in transitu was 
given in time. Coo 2 )er, Ex parte, McLaren, In 
re, 48 L. J., Bk. 49 ; 11 Oh. D. 68 ; 40 L. T. 105 : 
27 W. E. 518--G, A. 

In an earber case part delivery by a carrier to 
the consignee was held to be prim a facie such a 
victual delivery of the whole as to put an end to 
the consignor’s right of stoppage in transitu. 
Letts v. Qihhins, 4 N. & M. 64 ; 2 A. & E. 57 * 
4 L. J., K. B. 1. 

A., at a foreign port, shipped goods by^the 
order and on the account of B,, to be paid for at 
a future day ; and bills of lading were accord- 
ingly signed by the master of the ship. One of 
the bills W'as immediately transmitted to B., who, 
before the arrival of the ship at the place of 
destination, sold the goods, and indorsed the bill 
of lading to C. After the arrival of the ship, 


and a delivery of part of the goods to the agvOt 
of C., B. became bankrupt, without having paid 
A. the price of the goods : — Held, that by this 
delivery the transitus was at an end as to the 
wdiole of the goods. Sluhey v. Ueyward, 2 
H. B1.504 ; 3 R. E. 386. 

Tins case observed on in Kemp v. Falk, in 
C. A., 14 Ch. B. 466 ; 42 L, T. 780 ; 28 W. E. 
785 — C. A. In H. L., ante, col. 607. 

To Sub-Vendees.]— Goods w'ere foiwvarded 

in bales by ship to London, deliverable to B. &; 
Co., or their assigns, who w'ere factors, for sale, 
and W'ere landed at the defendants’ w'harf. B. 
jk Co. gave the defendants orders to W'eigh and 
deliver the goods to M., who had contracted 
with B. k Co. for the purchase of them. They 
W'ere accordingly weighed, and an account of the 
weights sent to B. k Co., w’ho made out invoices 
to M. accordingly. M. resold several bales of the 
goods, w'hich W'ere delivered by the defendants, 
uponliis order, to his vendees ; the rest remained 
at the defendants’ w'harf until they were stopped 
by B. k Co., as unpaid vendors. They w'ere 
never transferred in the defendants’ books from 
, the names of B. & Co. to that of M., nor was any 
w'arehouse rent paid by him : — Held, that B. ck 
Co.’s right of stoppage in transitu was not deter- 
mined bv the part delivery to M.’s vendees. 
Tanner v. Scovdl, 14 M. k Vv. 28 ; 14 L. J.. Ex. 
321. See also We7itwo7Kt v. OntJiwaite, ante, 
col. 617. 

Several Parcels.] — The vendor sold several 
parcels of goods, and sent them by raihvay to be 
deliveied to the purchaser ; the expense of deli- 
very w'ascto be paid by the vendor. Part of the 
goods W'as deiivered, wdren the vendor, having 
suspicions as to the solvency of the purchaser, 
directed the proper otficer of the railway com- 
pany not to deliver the rest : — Held, that the 
vendor had a right to stop in transitu. Cress, 
Ex pui'te, 1 Fonb. N. E. 215. 

vi. Effect of Delivery Orders. 

Delivery passing Right to Goods.]— Wharf- 
inger’s certificates are not documents of title, 
and their delivery passes no right to the goods ; 
and no custom of trade can give them the 
effect of w'arrants or documents of title as 
against the vendors. G7in)iy.Eoldoio, VauqluDi 
A Co.. 44 L. J., Ch. 732 ; L. E, 10 Ch. 491 : 32 
L. T. 781 ; 23 W. E. 739. 

Custom.] — By the usage of the iron 

trade warrants for goods “ deliverable (f. o. b.) 
to A. B., or their assigns, by indorsement hereon,” 
are considered to pass to the holders for value 
free from any vendor’s lien. MeiMmnt Danlnny 
Co. of London v. Plicenico Eessemer Steel Co., 4*6 
L. J., Ch. 418 ; 5 Ch. D. 205 ; 36 L. T, 395 : 25 
W. E. 457. 

Whether fresh Agreement as to Goods.] — 

G. shipped linseed fiom Smyrna to W, in London 
by a general ship. W. having obtained the bill 
of lading, mortgaged the cargo, and subsequently, 
before the shqFs arrival, became banki’upt. W.’s 
mortgagees, atter the ship had arrived, obtained 
a delivery order for the linseed, and banded it 
to an officer on board the ship, w'ho promised to 
deliver the linseed to them when he got it clear : 
— Held, that this did not amount to a construc- 
tive delivery of the goods, and that the con- 
signor s right of stoppage in transitu remained. 
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€ovpMry v, QlafUtonp, STL. J., Ch. 492 ; L. R. (i 
Eq. 44 ; 16 W. R. 837. 

The test of the consignor’s right of stoppa'xc 
is not whether the voyage is at an end, but 
whether there has been a delivery of the goods 
to the consignee. 1 h. 

In order to create a constructive delivery, 
there must be a fi-esh agreement between the 
parties as to holding or delivering the goods. Ib. 

Whether Attornment by Carriers.] — Goods 
w'ere consigned to the plaintiffs’ order to a rail- 
way station, and the usual advice note was sent 
Iby them to the company. On the 12th April 
the plaintiffs sold these goods to J., payment 
half by cash, half by bill at three months, due 
the 13th July, and handed over the advice note 
to J., with an indorsement directing the company 
to deliver the goods to J.’s order. On ihe 24th 
April, J. handed over thi^ delivery order to 1). 
as collateral security for the payment Of money 
advanced to him by L., with a seconct indorse- 
ment ordering the company to deliver the goods 
to L.’s order. But neither this delivery order 
nor that made by the plaintiffs was stamped in 
accordance with the vStamp Act, 1870, s. 89. J. 
becoming insolvent, D. on the 14th May wrote 
to the company inclosing the delivery order, 
and directing them to hold the goods to his 
order. To this he receive<l the following reply 
from the goods manager, dated the 15th Maj" . 

I have yours of yesterday, inclosing transfer of 
rails, and beg to say I hold them to your order ; 
but you will please produce this order when 
applying for the rails, and which order must also 
bear a transfer stamp by both parties transfer- 
ring the goods, in accordance with the act of 
parliament. You will be aware they remain 
iiere at owner’s risk, and subject to our usual 
rent-charges.” On the 19th May, D. affixed an 
adhesive stamp to each transfer, but omitted to 
cancel the stamps, as required by ss. 24 and 89, 
and the same were never, up to trial, so can- 
celled. On the 23rd May. the company wrote to 
the plaintiffs, asking if they consented to the 
.goods being deliveied to D., to which they 
replied on the 2.1rd and 30th June, giving the 
company formal notice to hold them to their 
(plaintiffs’) order ; but upon indemnity being 
given by D. the goods were handed over to D. 
I’he bill given to the plaintiffs by J. in part pay- 
ment of these goods not being met at maturity, 
plaintiffs claimed the goods as partial unpaid 
vendors, and brought an action against the 
company for wrongfully parting with the posses- 
sion of them : — Held, that the condition in the 
company’s letter of the 15th May, as to the 
transfer stamp, was no qualification of their 
admission that they held the goods to D.'s order ; 
that the letter was an absolute attornment by 
the company to D., by which the plaintiffs’ right 
<of possession as unpaid vendors was destroyed, 
and that the plaintiffs were, therefore, not 'en- 
titled to recover. Pooley v. G. P, -Ky., 34 L. T. 
4537. 

Carriers declining to Act upon.] — Where 
goods were entered in the boolcs of the West 
India Bock Company in the name of the ori.ginal 
consignee as owner, such consignee having sold 
them to A., who had afterwards made a sub-sale 
to B., and had given to B. a delivery order for 
.the goods upon the company : — Held, that the 
right of A. to stop the goods in transitu was not 
thereby defeated, such order being one upon 


which the company, according to their invariable 
custom, had declined to act, and had refuse I to 
deliver the good^ to B. without an order from 
the original consignee. Lnrltnujtoit v. AthertotK 
8 Scott (NMi ) 38 ; 7 Man. 6c G. 360 ; 13 L. J , 

C. P. 140 ; 8 Jur. 406. 

Priorities under.] — On the 3rd of March 

goods belonging to C., lying at the St. Katharine 
Dock, in the custo Jy of the Docks Coinpanv, were 
bought by B , as broker for buyeis and seller.-^, 
for B, ic Co., without disclosing the names of his 
principals, anti D. indorsed to them the delivery 
order he had obtained from the sellers, on the 
representation of B. & Co. that the goods were 
wanted for immediate shipment. They, however, 
pledged their interest in the goods to the plain- 
tiffs, and indorsed the order to them. On the 
prompt-day. the ISth of March, the plaintiffs’ 
clerk lodged the order at the London office of 
the Bocks Company, with this iiiemoranJum, 
•‘Hold within to our order, and have warrants 
made out as soon as possible.” He was told tha^ 
the wan ants would be ready with the goods on 
the 20 th of March. Three hours later a messenger 
from the office reached the warrant office at the 
(ibek house with a notice that the order had 
been lodged. Meanwhile B. & Co. had stopped 
payment, and B. being so informed, and having 
no notice of the plaintiffs’ title, on the same day 
paitl C. for the goods, and through a clerk, who 
reached the dock house before the messenger 
had arrived, obtained at the warrant office a 
warrant for the goods in the name of C., who 
indorsed the same to B., and gave him a second 
delivery order. The first delivery order was 
returned to the plaintiff-, by the docks compan 3 % 
who refused to act upon it. In an action by the 
plaintiffs, claiming as against the docks com- 
pany, C., and B., to be entitled to the goods : — 
Held, that B. was the surety and B. 6^ Co, the 
principal debtors ; that, in the circumstances of 
the case, the unpaid vendors’ lieu had passed to 

D. ; that the title to the goods was in D. 
Impn'lal Bank v. Lmuhni and St. Patliarine 
Bocks Co., 46 L. J., Ch. 335 ; 5 Ch. D. 195 ; 3i 
L. T. 233. 

vii. TBilny Possession as Ommv, 

Parol Evidence of Intention,] — Goods were 
consigned to A., deliverable in the river Thames ; 
on the arrival of the vessel in the river, the 
captain pressed A. to have iamled im- 

mediatel}" ; A. in consequence sent B., his son, 
with directions to land them at a wharf where 
he was accustomed to have goods landed for him, 
and kept until he carted them away to his cus- 
tomers m his own carts \ but A. (being then in- 
solvent) at the same time told B. he would not 
meddle with the go'Sds, that he did not intend to 
take them, and that the vendor ought to liave 
them. The goods were by B.’s direction iin led 
at the wharf, and there stopped in tmnsitu by 
the vendor. In trover for the goods by the assig- 
nees, on the bankruptcy of A., against the wharf- 
inger . — Held, that the declarations so made by 
|A. to B. were admissible, although they were not 
communicated to the vendor or to the wharf- 
inger ; and that they showed that A. had not 
taken possession of the goods as owner, ami 
therefore that the transit us was not determined. 
Jams V. Griffin, 2 M. & W. 622 ; 6 L, J., Ex. 241. 

Transfer in Wharfinger’s Books.] — A vendor 
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by a delivery order, directed wharfingers to 
deliver to the vendee 1,02S bushels ot oats, bin 
40, to be weighed, and the expense of weighing 
to be charged to the vendor. The vendee atter- 
wards gave an order to the same e&ct, on a sale 
to the plaintiffs. There were no other oats in the 
bin, and they were traniferi-ed to the plaintiffs 
in the books of the wharfingers, but never 
weighed over. The vendor, on the failure of the 
first vendee, claimed a right of stoppage in 
transitu : — Held, without reference to any es- 
toppel against the wharfingers, that the property 
had passed as between buyer and seller, so as to 
defeat the vendor’s right of stoppage. Sivan- 
mch V. Sothcni, 1 P. & D. 648 ; 9 A. 6: E. 895. 

Sampling and Selling Part.] — A cargo of 
eighty quarters of wheat was shipped in London, 
on the 6th December, 1839, on board a vessel 
bound to Barmouth and Treinadoc. and, by the 
bill of lading, was to he delivered at the port of 
Barmouth and Tremadoc to T., or to his assigns, 
on his paying freight, *kc. The cargo was paid 
»for by T. paitly in cadi, and jiartlj’- by his ac- 
ceptance at two m( nths. On the 28th January, 
1840, T. assigned all his estate and effects to the 
plaintii and A., in trust for the benefit of tho^n- 
selves and his other creditors. T. was at that time 
insolvent, to the plaintiff’s knowledge. The bill ^ 
of lading was indoised by T. to the plaintiff as 
follows (the indorsement being without date) *. — 
“ [ do hereby order that Captain J. do deliver 
the possession of the within-mentioned quantity 
of wheat to Mr. R. J., being one of my assignees, 
to be disposed of as he may think pro} er.” On 
the 4th February, the vessel arrived at Barmouth 
with the -wheat on board, and J, there went on 
board and took samples', and sold seventy of the 
eighty quarters, for which he paid the freight, 
and they were delivered to the purchasers ; and 
he directed the master to take forw'avd the re- 
maining ten quarters to Tremadoc. On the 9th 
February TJs acceptance became due and yvas 
dishonoured ; and on the 10th, the shippers gave 
notice to the captain at Barmouth not to deliver 
the -w’heat, but to hold it to their use. On the 
23rd, the vessel arrived at Tremadoc, -where J. 
demanded the remaining ten quaiters, tendering 
the freight, but the master refused to deliver it : 
— ^Held, that, under these circumstances (even 
supposing the plaintiff to be in the same situa- 
tion as T.), the right of stopjiage in transitu was 
determined, as to the wdiole of the cargo, by the 
acts done by the pi lintifF at Barmouth. Jonea^v. 
Jones, 'S M. & 431 ; 10 L. J., Ex. 481. 

Marking Timber — Consent of Vendor.]— The 
defendants having sold timber, then lying at 
their own wharf, to D., for bills, payable at a 
future day ; which timber -^vas then marked by 
D,, and a small part of it was forwarded by the 
defendants to one place, and part to another ; 
and then D., before the time of payment arrived, 

^ sold the whole to the plaintiff, who notified such 
sale -fco the defendants, and was answered that it 
was very well ; and then, in their presence, the 
plaintiff marked all the timber lying at their 
wharf, and afterwards marked that which had 
been forwarded to the two other stages : — Hel^, 
that the defendants, after such assent to the 
transfer, and such maiking by the plaintiff, 
could not retain or stop any of the timber as 'in 
transitu upon the subsequent insolvency, before 
the day of payment, of D., the original vendee, 
tp whom payment had been made by the plaintiff, 


whatever question there might have been as be- 
tween the original vendors and vendee. StovelcU 
V. ILujltes, 14 East, 308 ; 12 R. R. 523. 

Timber merchants at Ledbury, in Hereford- 
shire, sold to D., a timber merchant at Birming- 
ham, timber, at a certain price per foot, “ to be 
deliveied free to boats when required. Payment, 
100/. by bill at one month, and balance by bill 
at four months from measurement,” The ven- 
dors brought the timber to a wharf biJongiiig 
to a canal company, and whilst it was there G-., 
measured and numbered each tree, and marked' 
it with his initials, and expended money iru 
squaring it. G. afterwards gave the bills, and 
inquired of the vendors whether they wished tcc 
freight the timber at Birmingham, and their 
terms. One of the bills was paid ; but before 
the others were due, and whilst the timber re- 
mained on the -uLarf, the buyer became insol- 
vent : — Held, that both the property and pos- 
session of the timber vested in G., and therefore- 
the vendors had no right of stoppage m transitui 
or of lien. Cooper v. 3 H. C. 722 ; 34- 
L. J., Ex. 161 ; 12 L. T. 466. 

Kedelivering for Special Purpose.]— A., a. 

merchant at Birmingham, bought goods of B.. 
& Co., commission agents at Manchester and 
Leeds. On the 20th March, 1844, the goods 
were, by A.’s direction, sent to L. & Co., shipping 
agents at Liverpool, employed by A. to receive 
and forward them to Valparaiso ; and on the 
same day B. & Co. wrote to L. k, Co., advising: 
them of the transmission of patterns, whick 
they leqnested them to ship with the goods, “ as. 
A. might direct them to be shipped.” The goods^ 
-were, on tfie 4th April, shipped by L. k Co. on 
board a vessel bound for Valparaiso, and after- 
Avards relanded by order of a member of the 
house at Valparaiso, to which they were con- 
signed by A., and sent to B. & Co.’s house at 
Manchester, for the purpose of being repacked, 
in smaller cases. The price of the goods became 
payable on the 26th April, but was not paid, A^ 
having, in the meantime, become insolvent ; — 
Held, that the property and possession of the 
goods had vested absolutely in A., the vendee^ 
before they were redelhered to B, (5c Co. at 
Manchester, and that by such redelivery the 
latter acquired no new rights as unpaid \ endors.. 
VuJpy V. Gihsoii, 4 C. B. 837 ; 16 L. J., C. P. 
241 ; 11 Jur. 826. 

Receipt — Offer to Rescind.] — Goods - wt'c 
signed from London to A. at Sunderland, ac- 
cording to order, and a draft for the price : the 
invoice and the bill of lading were forwarded oix 
the arrival of the goods at Sunderland. A. .was. 
in difficulties, and desired that they should not- 
be received from the wharf where they theix 
lay ; but in his absence, and without his con- 
sent, the goods were deposited on his premises. 
He afterwards knew of these facts, and took and 
kept the key of the warehouse in which the 
goods were deposited. On the 4th of February, 
he AAU’Ote to the vendor, returning the draft un- 
accepted, and stating the circumstances as to the* 
goods, and that a stoppage of his business wa.s. 
decided upon, and continued : “ I immediately 
sent for my solicitor, to get his advice as to- 
whether I could not, under the circumstances,. 

I return the hemp to the wharf. He declared not,, 

' Avhich placed me under the necessity of depriv- 
ing you of what I consider your right. I retain 
your draft, and, although it can be little satis- ’ 
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faction to you, must express my extreme regret 
that you are so unfortunately placed.” On the 
6fch February the vendor applied to A. for the 
goods, and was referred by him to his solicitor. 
On 25th February, A. made an assignment to 
trustees for the benefit of his creditors, and de- 
livered the key of the warehouse to them ; the 
goods were demanded of them, and were re- 
fused, and they sold them ; — Held, that the pro- 
perty in the hemp passed to A. by the delivery 
on board ship, and the forwarding of the bill of 
lading ; that there was no valid rescission of the 
contract, for that such can only be by mutual 
consent ; that therefore, any expression of wish 
to rescind uttered by one party, and not com- 
municated to the other, is immaterial ; that the 
letter of 4th February, wiiich was communi- 
cated to the vendor, did not amount to an offer 
against A. to rescind, but to an assertion that he 
could not do so ; and that there was no valid 
stoppage in transitu ; for the natural transit was 
ended, and the facts showed that A. bad •taken 
to the goods as owner, whilst they were in 
his possession. IlehieJcet/ v. Earle^ 8 El. & Bl. 
410 ; 28 L. J., Q. B. 79 ; 4 Jur. (K.S.) 848 ; 6 
W. B. 687— Ex. Oh. 

Acts of Ownership by Assignees of Vendee,] 

— Where goods were consigned to A., and on his 
becoming a bankrupt his assignee went to the 
inn where they had arrived, and put his mark 
on them, but did not take them away, because 
they had been attached there by a creditor of 
the bankrupt : — Held, that the consignor could 
not afterwards stop them, because they were not 
then in transitu. Ellh v. 3 Term Kep, 

464 ; 1 K. B. 743. 

f. HigMs of Third Parties. 

Lien of Carriers.] — A usage for carriers to 
retain goods as a hen for a general balance of 
account between them and the consignees, can- 
not affect the right of the consignor to stop the 
goods in transitu. O'^jyvnhenn. v. Russell, 3 Bos. 
6: P. 42 ; 6 B. B. 604. 

A. consigned iron to B. in barter, and sent it 
to a carrier to be conveyed, who delivered part 
of the cargo on the wharf of B., but before the 
remainder was delivered the carrier discovered 
that B. w'as insolvent, and reshipped the part 
delivered, and retained the whole to satisfy his 
lien for the freight of the cargo, and for a 
genei»l account between him and the consignee : 
— Held, that the consignor’s right of stoppage in 
transitu was not gone ; and that he might main- 
tain trover against the earner for the goods. 
Crawshay v. Eades, 2 D, & R. 288 ; 1 B. & C. 
381 j 1 L. J. (O.S.) K. B. 90 ; 25 B. R. 548. 

A claim of lien by carriers who hold goods for 
a consignee does not enlarge the consignor’s right 
to stop in transitu. Alla7i v. Grippe 2 C. & J, 
218; 2Tyr. 217; 1 L. J., Ex. 71. 

Wbarfinger.] — E., of Newcastle, shipped 

goods for London to order of B. ; before their 
arrival B. wrote to say that he was m failing 
circumstances, and would not apply for the 
goods on their arrival. To this A. returned a 
general answer without making any mention of 
the goods, but immediately left Newcastle for 
London, and on his arrival applied at the wharf 
of C., where the goods had in the meantime ar- 
rived (and where goods shipped for B. usually 
w’ere landed and kept till sent for by him), ten- 


dering the freight and charges paid for the 
goods, and requiring a delivery of them which 
was refused, unless upon payment of a general 
balance due from B. to C. for wharfage : — Held, 
that the contract as between A. and B. having 
been rescinded previously to the arrival of the- 
goods, C. had no right to retain against A. for a 
general balance due to him from B. Richard- 
son v. Goss, 3 Bos. & P. 119 ; 6 B. R. 727. 

TTuder Foreign Attachment.] — Aright of stop- 
page in transitu is not divested by a foreign at- 
tachment at a suit of a creditor of the vendee. 
Oppenhelm v. Ru..\sell, 3 Bos. & P. 42 ; 6 B. B. 
604. S. P., Smith v. Goss, 1 Gamp. 282 ; 10 
B. B. 684. 


SALPORD HUNDRED 
COURT. 

See CO0ET. 


SALMON. 

See FISH AND FISHERY. 


SALVAGE. 

See SHIPPING. 

As applied to Life Insurance Policies .] — See 
Insueancb, 

Police preserving Property .] — See Lien. 


SANITARY LAW. 

See LOCAL GOVERNMENT— METROPOLIS. 


SATISFACTION. 

« 

By Way of Accord..]— i?6?iyAooos*> and Satis- 
faction. 

Of Judgments.] — Sec Judgment. 

Of Covenants to Settle.]— Nee Settlement, 

Of Portion by le^cy, and Ademption of 
Legacy by Portion.] — Sec Portion— Will. 

Of Debt by Legacy to Creditor.] — See 'WiifL. 

Advances and Debts between Parent and 
Child.]— Nee Infant. 

B|r Payment.]— Nee Payment. 


satisfied terms. 

See MERGER. 
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SAVINGS BANKS, 

BANKEE. 


SCHEDULE. 

Of Documents.] — Sec Discoverv. 

In Bills of Sale .] — See Bills of Sale. 


SCHEME. 

Sev CHARITY. 


SCHOOL AND SCHOOL 
BOARD. 

1 . Contracts as to Schooling, 627. 

2. Masters of Schools, 620. 

3. Scholarsliijjs, 634. 

4. Accidctits to Scholar, '635. 

5. School Boards, 

a. Transfer of Schools to, 635. 

h. Election of ilembers, 637. 

c. Contracts with, 640. 

d. Attendance of Children — Fees, 641. 

e. Masters, 647, 

f. Clerk to Board, 647. 

g. Enforcing Precept, 647. 

6. Industrial Schools, 648. 

7. Bcformatonj Schools, 649. 

S, Bndoioed Schools. — See Charity. 

S, Mating Schools.— See Rates and Rating. 

1. Contracts as to Schooling. 

Breach of School Rules by Parent — Right of 
Schoolmaster to Refuse to Complete his Con- 
itract.] — The defendant’s son w'as a pupil at the 
plaintiff’s school, one of the rules of w'hich — 
the defendant having notice of it — was that no 
exeat,” oi>> permission to leave the school and 
remain away for one night, ^vas allow’ed during 
Easter Term. During Easter Term the defendant 
requested that his son might be allowed to come 
home and remain for the night, which the plain- 
tiff refused to allow ; but subsequently, on the 
/iefendant repeating the request and sending a 
•servant for the boy, the plaintiff allowed him to 
go home, writing to the defendant at the same 
time that he did so on the understanding that 
the boy returned the same night. On the boy 
reaching home, the defendant telegraphed to the 
plaintiff that it was not convenient to send the 
boy that day, but he could return the next 
monuDg, to w^hich the plaintiff telegraphed in 
reply that unless the defendant’s son returned 
that night he should not receive him back. In 
consequence of the last telegram the defendant 
not send the boy back, and the present 
action was brought to recover the school fees due 
on the first day of Easter Term, of which term 
less than three weeks had expired when the boy 


left. The defendant paid 13k into court with a 
denial of liabilitj^ and counter-claimed damages 
for breach of contract by the plaintiff : — Held, 
that the plaintiffs contract was to board, lodge, 
and educate the defendant’s son for the term on 
the condition that he should be at liberty to 
enforce, wuth regard to the boy, the rules of the 
school, or such of them as were known to the 
defendant ; that this condition having been 
broken by the defendant, the plaintiff had the 
right to refuse to complete his contract, and was 
consequently entitled to succeed in this action 
both on claim and counter-claim. Price v. 
Wilkins, 58 L, T, 680. 

Action for Cost of Schooling — Amount Re- 
coverable.] — Under a count, stating, that in con- 
sideration that the plaintiff had taken W. as a 
schoolboy into an academy kept by him, and that 
he had left it wnthoiit having given due notice, 
the defendant promised to pay so much as the 
plaifitiff reasonably deserved to have • — Held, 
that the plaintiff was entitled to recover for a 
quarter over the time which W. stayed, on the 
ground of a quarter’s notice not having been 
given, that being one of the terms upon which 
he was taken. Birdlcy v. Price, 2 Bos. & R. 
(N.R.) 333 ; 9 R. R. 654. 

A child at school, for whom payment had been 
I made quarterly, was sent home on account of 
I illness four days after the commencement of a 
quarter, and did not return : — Held, that the 
master was entitled to a whole quarter’s school- 
ing, although there was no express contract for a 
quarter’s notice or a quarters pay, and although 
the school was a day school in which the child 
i was the* only boarder. Collins v. Price, 5 Bing. 
132 ; 2 M. & P. 233 ; 6 L. J. (O.S.) 0. P. 244 ; 30 
R. R. 542. 

Removal of Pupil without Notice.] — A 

father sent bis son to a school, on the terms that 
when he removed him from the school he would 
either give the schoolmaster a term’s notice or 
pay him an equivalent in money. To an action 
against the father for removing his son without 
giving such notice or paying an equivalent, it is 
a good defence to show that the removal was 
only a temporary one, whilst the son was unable, 
from illness, to return to the school. Simeon v, 
Wahon, 46 L. J., C. P. 679. 

When Money becomes Due,] — School- 

money for education, payable half-yearly is not 
a debt due until the end of the half year, so as to 
be recoverable under a commission against the 
parent, who became bankrupt a few days before 
the end of the half-year, though he had, just 
before ffis bankruptcy, taken ins son home for 
the holidays, the contract not being thereby put 
an end to. Parsloio v. Pearl ore, 4 East, 438 ; 
I Smith, 281 ; 5 Esp. 78. 

A schoolmaster sued the defendant for a quar- 
ter’s schooling of his son, the payment of which 
was contracted to be made quarterly. The de- 
fendant became bankrupt durmg such quarter : — 
Held, that his liability to pay on the quarter-day 
was not a liability on a contingency within 12 ic 
13 Yict. c. 106. s. 178, nor a debt payable after 
the bankruptcy within s. 172, and that the claim 
w^as therefore not barred by the certificate. 
Thomas v. Hopkins, 7 0. B. (n.s.) 711 ; 29 L, J., 
C. P. 187 ; 6 Jur. (N.s.) 301 ; 8 W;. R. 262. 

Who Liable to Pay.] — A mother took her 

son to school, and saw the master, but no evi- 
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dence was given of what passed at that time. 
Afterwards a hill was delivered to the boy’s 
^iiicle, who said it was quite right to deliver the 
hill to him, for he was answerable : — Held, that 
the Statute of Frauds did not apply, and it wfis 
proper to leave it to the jury to say, under the 
circumstances, whether the original credit was 
given to the uncle. Burnell v. Fealty 2 Car. & 
P. 82, 

How far Necessary that Agreement 

jshould he Stamped.] — Where a schoolmaster 
"brings an action on an agreement contained in a 
prospectus of terms, delivered to the defendant, 
it IS necessary to get that identical copy stamped 
which has been delivered, and it is not sufficient 
to get another copy stamped. Williams v. 
Stonghton^ 2 Stark. 292. 

But in another case a somewhat similar pro- 
spectus was allowed to be read to show what the 
terms were, although it was not stamped. Edgar 
V. Blicli, 1 Stark. 464 ; 18 R. R. 809. . 

In an action by a schoolmaster for a sum of 
money, in lieu of three months’ notice of the re- 
moval of the defendant’s sons from school, it 
appeared that the defendant’s agent having ex- 
in-essed a wish to place his sons under the plain- 
tiff’s care, received from the latter a prospectus, 
which stated that the terms were sixty guineas 
per annum, and that three months’ notice or 
payment was required previously to the removal 
of the pupil. The plaintiff, at the time of de- 
livering the prospectus, agreed verbally that the 
boys should be charged for at the rate of fifty 
guineas per annum each. The boys were there- 
upon sent to the plaintiff’s, and were taken away 
without the stipulated notice : — Held, that the 
prospectus wf s a proiiosal and not an agreement, 
and that no stamp was necessary. Clay v. Crofts^ 
20 L. J., Ex. 361. 

Evidence in.] — ^AVhere, to an action by a 

schoolmaster for the board and education of the 
defendant’s sons, the defendant pleads that the 
plaintiff did not furnish his sons with proper in- 
struction, board and lodging, and that he there- 
fore removed them from the school, he must con- 
iine himself to evidence as to the treatment of 
his own sons, and cannot go either into general 
evidence of the plaintiff's mode of conducting 
the school, or into evidence' of his conduct with 
reference to other particular boys. Clement v. 
May^ 7 Car. & P. 678. 

• 

Set-off.] — In an action to recover a school 

bill, evidence of a collateral breach of agreement 
on the part of the schoolmaster cannot be given 
by the defendant In order to reduce the amount 
of the bill, such a collateral breaefi being the 
subject of a cross action and not of set-off. 
Henneguin v. O'Bowd^ 21 L. T. 802. 

For Price of Clothes.] — A schoolmaster 

has no right to charge for wearing apparel which 
he has caused to be supplied to a scholar without 
the sanction, express or implied, of the parent or 
guardian of such scholar. Clements v. Williams^ 
S Car. & P, 58. 

2. Mastees of Schools. 

Appointment.] — Masters of grammar schools 
must be licensed by the ordinary, who may 
•examine the party applying for a licence es to 
his learning, morality, and religion : it is a good 
return to a mandamus (to the ordinary to grant 


I such a licence) to state that he had suspended 
granting his hcence until the party would sub- 
I init hiuiself to be examined, touching his suffi- 
ciency in learning. Eex v. YorJi QArcJibtskoj}'), 

6 Term Rep. 490. 

A power to appoint a schoolmaster to an 
ancient foundation given to the vicar and 
churchwardens (of whom there were eleven), 
and, in case of their neglect in appointing, then 
to devolve to two corporate bodies in succession, 
and to result in the dernier ressort, to the same 
vicar and churchwardens, to whom also the 
general power of managing the trust was com- 
mitted, is well executed by the vicar and a 
majority of the churchwardens, especially if such 
an election is supported by usage. Withnell v. 
Gartham^ 6 Term Rep. 388 ; 3 R. R. 218. 

Alienation of Right of.] — A grammar 

school was founded and endowed by viitue of 
letters patent, which ordained that the school 
should be altogether in the patronage and dispo- 
sition of the founder and his heirs, by whom the^ 
schoolmasters and guardians should be nominated 
for ever : — Held, that such right of nomination 
might lawfully be aliened. AtC-Gen. v. Brenf- 
Wifud School^ 3 B. & Ad. 69 ; 1 L. J., K. B. 57. 

Need not he in "Writing,] — An appoint- 
ment to the situation of a schoolmaster, under a 
conveyance to charitable uses, may be made 
without writing. Williinson v. J/ci/be, 2 Tyr, 
544 ; 2 C. & J. 636 ; 1 L. J., Ex. 2.34. 

Power and Duty of.] — An action will lie 
against a schoolmaster who permits an infant 
pupil under his care to make use of fireworks, 
and he is responsible for the mischief which 
ensues. King v. Ford^ 1 Stark. 421 ; 18 R. R, 794. 

To Expel Boy.]— Although the, master 

of a school has the same authority over the 
scholars as the parents would have, and there- 
fore may impose reasonable restraints upon their 
persons, either by way of prevention or punish- 
ment of disorderly conduct, yet he has not a 
discretionary power of expulsion, but only for 
reasonable cause. In judging of the cause, how- 
ever, great regard must be had to his necessary 
discretion, as to the enforcement of discipline, 
and the wilful breach of its reasonable rules 
may be sufficient cause, and the repetition of 
acybs of disobedience, each in itself separately 
insufficient, may be sufficient* as showing a 
persistent disregard of discipline, and a habit 
of disobedience. But if the expulsion is justi- 
fied on the ground of some particular act or 
conduct, not only as likely to be seriously inju- 
rious to the peace and good order of the esta- 
blishment, but as coqjmitted with that object, it 
must appear that it was of that character, or the 
justification would fail. Fitzgerald v. Kortheote, 

4 F. Ac E. 656. 

False Imprisonment of Pupil.] — Where 

a master of a school refuses to deliver up 
the person of a boy to his parent, on account of 
aiquarter’s schooling not having been paid, ac- 
cording to contract, but there is no evidence that 
the boy was present at the refusal, or knew that 
bis mother had wished to take him home, and 
been refused, or was in any way restrained, 
though kept at school during the Christmas 
fortnight, an action for false imprisonment can- 
not be maintained against the master. Herring 
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■V. Soyle, 1 C. M. & B.. 377; 6 Car. & P. 496; 

4 Tyr. 801 ; 3 L. X, Ex. 344. 

Dismissal of.] — The governing Pocly of a school 
constituted under the Public Schools Act, 1S6S, 
has, under s. 13, absolute power to dismiss the 
head master of the school at its pleasui’e, that is, 
without assigning any reason ; and so long as 
this power is fairly and honestly exercised the 
^ court of chancery cannot interfere. Haymaii v. 
Jliiqhy School Governors^ 43 L. J., Oh. 834 ; L. E. 
18 Eq. 28 ; 30 L. T. 217 ; 22 W. E. 687. 

They may do so, moreover, although the head 
master received his appointment from a prior 
governing body in existence before the passing 
of the act, whose powers of dismissal w^ere sub- 
ject to restrictions as to time and place of exer- 
cise. Ih, 

Queen Elizabeth founded and endowed a 
grammar-school, and incorporated certain per- 
sons and their successors as governors, and 
granted to them, for ever, full power and autho- 
rity, from time to time, of electing, nominating 
and appointing a master and usher of the school, 
so often as to them and their successors, or the 
major part of them, occasion them moving 
' thereto, should appear, and of removing"^ the 
master or usher from the school according to 
their sound discretion, and of placing or appoint- . 
ing other or others, more fit, in their stead or 
steads : — Held, that by the terms of the charter 
the governors might, in their discretion, remove 
a master without summons or hearing, and 
although no charge against him had been ex- 
hibited to them. Beg. v. JDarlington School 
Goternor^., 6 Q. B. 682 ; 14 L. J., Q. B. 67 ; 9 Jui'. 
21— Ex. Ch. 

The governors were empow^ered to make by- 
laws, and they made a by-law requiring certain 
qualifications in the master, and ordaining (for 
the encouragement of well-qualified persons to 
accept the office) that no master should there- 
after be displaced, removed or removable fi’om 
the office, unless some sufficient cause of com- 
plaint should be exhibited in writing against 
such master, and signed by the governors or their 
successors, and the same cause of complaint be 
fiist allowed of and declared by them to be a 
sufficient cause:— Held, that the governors had 
no right thus to limit the discretion given by the 
charter, and that the by-law w^as void. Ih. 

The neglecting of scholars would be a good 
gi’ound of amoval. I)oe d. Coyle v. Cole., 6 Car. & 
P. 3&9. 

A schoolmaster elected by a majority of the 
trustees of a public charity at a meeting of the 
body, cannot he dismissed except at a similar 
meeting. Wilhlmon v. Malvn^ 2 Tyr. 544 ; 2 C. & 
X 636; 1 L.X, Ex. '234. 

P., in 1674, devised elates for support of a 
Bcbool for parish children, and directed that the 
trustees, with consent of the parisbionei-s, should 
provide and keep an honest schoolmaster ; and 
if at any time the schoolmaster should be idle, 
negligent, or ahuseful of his scholars, the trustees 
and parishioners should have power to dismiss 
him. On a vacancy occurring the tmstees re- 
solved that they would give 60Z. a year to a 
master, or 65Z., he finding certain things ; that 
the appointment was to he for one year, com- 
mencing on the 26th March next, and liable to 
be terminated by either party giving three 
months’ notice, and that they would recommend 
the plaintiffi for the post. At a vestry meeting 
of the parishioners the latter adopted the recom- 


mendation, and appointed the plaintiff school- 
master, subject to the regulations of the trustees. 
On the 17th of April the trustees wrote to the 
plaintiff, that they would pay him at the rate of 
56Z. per annum so long as, by mutual consent, he 
should retain the office of master ; the appoint- 
ment to be subject to termination by three 
months’ notice from either party. The plaintiff 
wrote back, assenting to hold on the terms men- 
tioned. The plaintiff had entered into the office 
in March previously, and performed the duties. 
On the 1st of March, 1864, at a meeting of the 
trustees, a resolution was adopted, by a majority,, 
that a notice should he given to the plaintiff to- 
quit his office at the end of thi-ee months from 
the 26th of March, 1864, and a notice to that 
effect, signed by a majority of the trustees, was 
forthwith served on him. Notwithstanding the 
notice, he continued to act as schoolmaster until 
the 26th of March, 1856, and sued a trustee for 
the three quarters’ salary ending at that date : — 
Held, "that the trustees, without the assent of the 
parishioners, had power to give the notice to- 
determine the appointment, as the plaintiff’s 
contract was with them alone ; that the notice 
need not be one that required the plaintiff to 
quit at the end of a current year, but that his 
holding might be terminated by a three months” 
notice to quit at any period of the year ; conse- 
quently, that the plaintiff was not entitled to re- 
cover the three quarters’ salary which he claimed. 
Byan v. Jenhinson, 25 L. J., Q. B. 11. 

Eight to be Heard before Dismissal.] 

— By a scheme for the management of Edward 
the Sixth’s Grammar school at Ludlow, con- 
firmed by the lord chancellor, it was declared 
that the trustees should have authority, upon 
such grounds as they should at their discretion,, 
in the due exercise and execution of the powers 
and trusts reposed in them, deem ]ust, from time 
to time to remove the master, usher^ &c., from 
his office, subject, however, to certain formalities 
being observed : — Held, that these words con- 
ferred an absolute discretionary power upon the , 
trustees, provided the formalities specified were 
foUowed, and that they were not bound to sum- 
mon the master before them, or to give him any 
hearing or opportunity of defending himself 
against the charges which formed the ground of 
his removal. Doe d. Ch'dde v. IH/Z.?, 5 Ex. 894 ; 
20 L. J., Ex. 85. See Beg. v. l)adLngto7i School 
Governors^ supra. ^ 

The deed of trust establishing a school pro- 
vided that the master of the school should be 
appointed by the vicars of three named 
parishes, or the greater number of them ; and 
the said igicars might remove the master for cer- 
tain specified causes. In December, 1890, two 
of the vicars served on the plaintiff, the master 
of the school, a notice of dismissal signed - by 
them. No meeting of the three vicars had been 
summoned to consider the question of the plain- 
tiff’s dismissal, and he had had no opportunity 
of being heard in his defence. There was no 
evidence that the third vicar had been consulted 
in the matter : — Held, that the plaintiff was 
entitled to an injunction restraining the two 
vicars, who had signed the notice, from removing 
him from his office until after the holding of a 
meeting of the vicars in accordance with the 
terms of the deed, and until the plaintiff 
should have had an opportimity of being heard 
at such meeting in reply to any charges made 
against him. Held, also, that for the purpose of 
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obtaining this relief, the consent of the charity 
commissioners, under s. 17 of the Charitable 
Trusts Act. 185B, was not necessary. Fibher y. 
JacUwn, 60 L. J., Ch. 482 ; [1891] 2 Oh. 84 ; 64 
L. T. 782. 

Committee — Vacancies — Default of Elec- 
tion — Informality of Resolution.] — trust deed 
of a school, dated in 1857, provided that its conduct 
and the appointment and dismissal of the teachers 
should be managed by a committee of the vicar, 
ourate, and churchwardens, and live lay members 
possessing certain property qualifications, and 
that vacancies should be filled by nomination on 
the part of subscribers, but that “ no default of 
^election nor any vacancy during any current 
year” should prevent the continuing members 
from acting meanwhile. The plaintifi was ap- 
pointed schoolmaster in 1861. The defendant 
became vicar in 1888. At that time all the 
original lay members’ places had become vacant, 
and had not been filled up, and the school was 
managed b}* the ex-otficio members. At Easter, 
1801, a vicar’s churchwarden was elected, but 
not a people’s churchwarden. In September, 
1801, a committee meeting was held by the 
vicar, his curate, and churchwarden, there being 
present also one or both of the sidesmen, -who, 
though not members of the committee, had been 
an the habit of attending the meetings, and a 
resolution was passed to dismiss the plaintiff 
nnd the other teachers. One of the sidesmen 
voted for the resolution. The people’s church- 
warden of the previous year had no notice of the 
meeting, and did not attend. The resolution 
was on the ground that owing to the financial 
position of the .school it was desirable to re- 
arrange the staif of teachers. The plain tifi was 
not invited to attend the meeting : — Held, that 
the resolution was invalid, first, because of the 
unauthorised addition to the committee ; secondly, 
because notice of the meeting had not been given 
to the people’s churchwarden : that on the 
^construction of the deed, the remaining mem- 
bers of the committee could act although there 
had been default in previous years to elect. 
Lane v. Norman^ 61 L. J., Oh. 149 ; 66 L. T. S3 ; 
40 W. R. 268. 

Contract with Unauthorised Managers — 

Trust Deed.] — A schoolmistress appointed by de 
facto managers of a school, by an agreement 
made^by her with them, under which either 
party could terminate the engagement by giving 
three months’ notice does not, by remaining in 
office for thirteen years, acquire such aminterest 
under the trust deed by which the affairs of the 
school ought to be regulated, that she ismo longer 
liable to be dismissed by the de facto managers, 
but can insist on receiving notice from properly 
a.ppointed trustees of the deed. Pottle v. Sha7y, 
65 L. J., Gh. 908 ; 75 L. T. 265— C. A. 

Tenure — Compensation under Lands Clauses 
Act.] — By a royal charter persons were incor- 
porated as the governors of the possessions, 
revenues, goods and chattels of a free grammar 
school. By the charter, the governors were to 
ffnd a house, to be called the schoolhouse, in 
which the school should be fitly kept. They had 
also power to elect and remove the master as 
often as, according to their discretion, they might 
see necessary and convenient. They appointed a 
schoolmaster, and put him into possession of the' 
schoolhouse. The resolution by which he was 
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appointed contained terms to which he sub- 
scribed his consent, and by which he was to keep 
the house m repair, to take certain articles at a 
valuation, and give them up at quitting, being 
paid for them at a valuation, and to give three 
calendar months’ notice before relinquishing his 
appointment. Two-thirds of the governors, Vi th 
the sanction of the bishop, were to have the 
power of removing him, giving three months’ 
notice ; but in either case the office was to be 
vacated only on the 21st June or 21st December: 
Held, that the schoolmaster had no greater in- 
terest in the house than as a tenant for a year, or 
from year to year, and therefore in seeking com- 
pensation under the Lands Glauses Act, 1845, was 
confined to the remedy given by s. 121. M.a/. r. 
Manchester, Sheffield and Lincolnshire Ry. 4 El. 
&: Bl. 88 ; 1 Jur. (N.S.) 419 ; 3 W. R. .591. 

Ejectment after Dismissal.] — The visitors and 
feoffees of a free grammar school, who have dis- 
missed the schoolmaster for misconduct, cannot 
maintain ejectment for the recovery of the 
possession of the schoolhouse, till they have 
determined the master’s interest therein, upon 
sum|jjions in the ordinary manner, when he may 
be heard in answer to the charges forming the 
ground of such dismissal. Doe d. Thanet (Earl') 
V. Gartham, 8 Moore. 368 ; 1 Bing. 357 ; 2 L. J, 
(o.s.) C, r. 17 ; 25 R. R. 649. And see Rt\c v. 
Qashiii, 8 Term Rop. 109 ; 4 E. R. 633 ; and 
JS^eionian, Ex jjirte, 9 Jur, 959. 

In ejectment against a schoolmaster who has 
been removed by the sentence of the trustees of 
the school for misbehaviour, it is not necessary 
to prove the grounds of the sentence, nor can he 
disprove them. Loe d. Daoy v. Haddon, 3 
Dougl. 310. 

He may give in evidence the declarations of a 
former trustee who signed the sentence, and 
who is since dead, for the purpose of showing 
that his signature was corruptly obtained. I b. 

The master of an ancient endowed school i3 
entitled to the schoolhouse, unless he has been 
in due manner amoved from his office by those 
having authority to do so. Loe d. Coyle v. Cola, 
6 Oar. & P. 359. 

The vicar of the parish cannot recover the 
school house by ejectment, although it may have 
been built on what is evidently part of the 
churchyard, if it appears that the house was 
built on the site of a very old schoolhouse, the 
site pf which might have been granted before 
the disabling statutes ; but if a pari of the h.t>use 
IS built on ground taken from the churchyard 
recently, the vicar may remove that part. Lb. 

Of Board Schools ,] — See infra. 

3. SCHOJfcARSHIPS. 

Trust Deed— Refusal to Elect— Action by Can- 
didate.] — ^A trust deed provided a scholarship 
for a pupil leaving a school and going to 
University or Hew GoUege, London, who should 
pass the best examination m subjects chosen 
by an examiner appointed by the trustees. 
Anifexamination was held, at which only two 
candidates competed, and the plaintiff obtained 
the highest number of marks. The examiner, 
however, certified that in his opinion neither 
candidate was deserving of so valuable a scholar- 
ship. The trustees refused to award the scholar- 
ship, and the plaintiff brought an action for 
a declaration that he was entitled to the 
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scholarship : — Held, that no candidate was 
entitled to the scholarship unless he passed to 
the satisfaction of the examiner, although he 
might have obtained the highest number of 
marts, and that the trustees had acted rightly. 
Emiie V. Dawson^ 65 L. J., Ch. 31 ; 73 L. T. 399 j 
44 W. E. 77. 

Examination— Announcement not Kesulting 
in Contract.] — ^An aimoun cement that an ex- 
amination for a scholarship will be held does not 
imply a condition that the scholarship will be 
given to the competitor obtaining most marhs. 
Consequently there is no contract on which sucli 
competitor can sue the tinistees of the scholar- 
ship. Spencer v. Tlardhig (L, E. h C. V. 561) 
followed, R^yoTie v. Baw^on^ 64 L. J., Ch, 301 ; 
[1895] 1 Ch. 480 ; 13 E. 269 ; 72 L. T. 24S ; 43 
5V. E. 313 ; 59 J. P. 231. 


4. ACCIBENT3 TO SCHOLAB. 

Voluntary School — Kegligence of Teacher — 
Iiiahility of Committee of Management.] — The 
plaintiff was a scholar in a voluntary school, and 
the defendant, as vicar of the parish, wa^ a 
trustee of the school, and a member of the com- 
mittee of management. The plaintiff was in- 
jured by the fall of a black board which as 
being used by a pupil teacher, who was in chartje 
of the class in which the plaintiff was. The 
schoolmistress was appointed by the committee 
of management, but neither they nor the defen- 
dant had any control over the way ui which the 
school was managed beyond the power of dis- 
missing the mistress subject to an appeal by her 
to the bishop of the diocese : — Held, that the 
mere fact of the fall of the hoard was not 
evidence of negligence on the part of the mistress 
or the pupil teacher ; and that if there had been 
negligence on the part of either of them the de- 
fendant would not have been liable. Crlsj) v, 
Thomas, 63 L. T. 756 ; 55 J. P. 261 — C. A. 


5. School Boards. 
a. Transfer of Schools to. 

Appointment of Trustees.] — By two deeds, 
made in 183^ and 1849, the two jo nt rectors of 
a parish were appointed trustees of a Chinch of 
England school. In 1871, it having become 
necessary to appoint a new master, the rectors 
could not concur in any appointment, and the 
school was closed. A school board having been 
elected in the district, it was then }>roposed that 
the school should be ti*ausferred to the board 
under the Education Act of 1S7U, p. 2.3, which 
requires a majority of twort turds of the trustees 
to effect such a transfer. IVith this view a 
memorial was presented to the charity commis- 
sioners, asking them to appoint three additional 
trustees, so that the requisite majority might be 
obtained. This course was opposed bv one and 
supported by the other of the two joint rectors. 
The commissioners, however, made on oidei’ 
appointing three odilitional tiustccs. all 
whom were churchmen, one of them being 
chairman of the school board. On a petition 
by the opposing rector, by way of appeal fiom 
the order, praying for the discharge of the 
order Held, that it is no objecrion to such 
an order, notwithstanding tiie Chaiitable Trusts | 
Act, 18G0, s. 5, that the commistiouers have I 


made it on an application of a contentious 
character. Burnham Kat'n\nul Schooli'^, In rCy. 
liates^ Bx parte, 43 L. J , Ch. 340 j L. K. 17 Eq. 
241 ; 29 L. T. 49.5 ; 22 W. B. 19S. 

The Charitable Trusts Act, 18.53, ss. 28, 32,. 
gives the jurisdiction to appoint trustees to the 
master of the rolls and the vice-chancellors in 
cases in which it was previously necessary to 
file an information, bill, or petition, and by the 
Act of 1860 this jurisdiction is transferred to 
the charity commissioners : — Held, that the 
power to apjioint additional trustees is clear 
under the ordinary jurisdiction of the court of 
chancery ; that s. 32 of the Trustee Act, 18.50,. 
gives a statutory power for that purpose, am^ 
therefore that such a power is vested in the 
commissioners. Ih. 

The court will not, upon app eal, interfere with 
the exercise of discretion by the commissioners, 
except in a very strong case of miscarriage of 
justice,, and such discretion is pioperly exercised 
in a case where, in consequence of differences 
between the existing trustees, the school is 
closed, and eciucatioii denied to the children of 
the district. Ih. 

Objections to Transfer.] — In the case of a. 
school established by an I united with the 
national society, on the express condition tlvifc 
the children attending it were to be instructed 
in the holy scriptures, and in the liturgy and 
catechism of the Church of England, the in- 
strument declaring the trusts of the school pro- 
viding that the sdiool was to be always in unioii! 
with, and conducted according to the principles 
of, and in ^furtherance of the ends and designs 
of, the national society, hut containing no piro- 
vision whatever for its alienation, the consent of 
the national society was not required to a trans- 
fer of the school to a school board, under the 
Elementary Education Act. 1870, s. 23 ; and 
the proper mode of the society to give effect 
to any objections to a transfer was by appealing 
before the education department. - Xatlenal ' 
Society v. London School Board, Att,-Gen. v. 
Enqlish, 44 L. J., Ch. 229 ; L. E. 18 Eq. 608 : 31 
L. T. 22 ; 23 W. R. 2. 

The majority of two-thirds of the school tius- 
tees required by the Education .Act anticipates 
any objection to the transfer of a school whose 
trustees are required to be churchmen, Burn- 
ham Xational Schools, In re, Bates, Ex parte, 
supra. ^ 

Application of Funds on.]— Semble, in settl ng 
a scheme for the regulation of the funds of a 
charity school on its transfer to a school boaitL 
care shonlds^be taken to pjrovide that the funds 
shall be applied for the advancement of learni* g 
in the school, as, for instance, by establishing 
exhibitions or scholarships, and n -t for the ' 
general pmrp oses of the school, which would have 
the effect of a grant in aid of t.’ O local rates. 
Poplar and Blacliwall Free School. In rc, S 
Ch. JD. 513 : 39 L. T. 88 ; 26 W. E. 827. 

By the terms of a scheme, approved in 1852^ 
for appropriation of the inci eased revenues of a 
charily estate originally applicable to the relief 
of the poor, it v as provided that a sum of 90^. 
should be paid by the charity tiustees to tlie 
trtasuier of a school association in aid of ihe 
exj eii es of a scl.ool in Flint Street, V\'alworth, 
or anv other school that may be established in 
its stead,’’ provided that no sum should be jiaid 
to any denominatiOBLl school ; and that if such 
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school should “become materially altered in 
discipline, number of children, or other circum- 
stance,” then the 90?. should, in the discretion of 
the trustees, be applied for educational purposes 
amongst other schools of a similar character in 
the parish. A transfer of the Flint Street school 
and Its endowment having been made by the 
managers to the School Board for London: — 
Held, that the Flint Street school had not by the 
fact of such transfer become “ materially altered 
in discipline, number of children, or other cir- j 
cumstance ” ; and that the trusteesjwere bound ■ 
to pay the endowment of 90?. a year to the 
School Board. London Srhool Board v. Faitl- 
eoner, L. J.. Gh. 41 ; S Ch. D. 571 ; 88 L. T. 
63G ; 26 W. K. 652. 

b. Election of Members. 

Ballot-papers — Validity of.] — The Ballot Aet, 
1872, schecl. II., which applies to municipal elec- 
tions, directs that a voter shall vote by placing 
a cross on the right-hand side of the ballot-paper ■ 
opposite the name of each candidate for whom 
he votes. A general order of the Education 
Department, made under the Elementary ^ 
Educ it on Acts, provides that the poll at elec- 1 
tions of school boards in boroughs shall be 
conducted in like manner as the poll at a con- 
tested municipal election as directed by the ! 
Ballot Act, 1872, is to be conducted, and the pro- 
visions of that Act shall, subject to the provisions 
of the order, apply to elections of school boards, 
provided that — “ Every voter shall be entitled to 
a number of votes equal to the number of the 
members of the school boaid to be elected, and 
may give all such votes to one candidatiS, or may 
distribute them amongst the candidates as he 
thinks fit. The voter may place against the 
name of any candidate for whom he vntes the 
number of votes he gives to such candidate in 
lieu of a cross, and the form of directions for the 
guidance of the voter in voting contained in the 
Ballot Act, 1872, shall be altered accordingly ” : 
— Held, applying the principal of IVovdivard v. 
S'Ji’sons (L. R. 10 C. P. 733), that the provisions 
of the general order and of the Ballot Act, 1872, 
weie sufficiently complied with where ballot- 
papeis at the election of a school board in a 
borough were marked otherwise than in the 
mode prescribed by the order, if it could be 
ascertained with reasonable certainty for whom 
the voter in each case intende I to vote, and how 
many votes he intended to give, and if it appeared 
that he had not intended to give a greater 
number of votes than there were members of 
the school board to be elected : — Applying the 
above principles, the court held th%t ballot- 
papers marked by placing crosses instead of 
figures, or crosses and ifigures, or single strokes, 
opposite the names of candidates, were valid. 
Phillip.'^ V. GoJf.oT^ L. J., Q. B. 512 ; 17 Q.B. D. 
m ; 3.5 W. R. 197 ; 50 J. P. 614. 

Principle of Counting Votes.] — Where at 

a sc lool board election — the number of votes at 
the disposal ot a single voter being regulated 
by the number of candidates — a voter chooses 
to mark his ballot paper with crosses instead of 
figures, each cross is to be counted as a single 
vote; and there is no presumption that by 
placing a Single cross against the name of one 
candidate only the voter intended to bestow, 
all his vo"es on, and th’is to exhaust his wiiole 
voting power in favour of, such candidate. 


Morris v. Beves^ 66 L. J., Q. B. 299; [1897] 1 
Q. B. 449 ; 76 L. T. 120 ; 45 W. R.430; 61 J. P. 
263. 

Validity, how determined.] — By the Elemen- 
tary Education Act, 1870, s. 33, questions as to* 
the right of any person to act as a member of a 
school board may be inquired into by the educa- 
tion department. A petition against his election 
cannot be sustained under the Corrupt Practices. 
(Municipal) Act, 1872, for although the pro- 
visions of the Ballot Act, 1872, have been applied 
to school boaid elections by the Elementary 
Education Amendment Act, 1878, s. 26, sched. 2 
the provisions of the Corrupt Practices (Munici- 
pal) Act, 1872, have not been applied to such 
elections, notwithstanding the terms of s. 2 
enacting that this act shall, so far as is consis- 
tent with the tenor thereof, be “ construed as 
one ’* with the acts relating to boroughs and elec- 
tions in boroughs. Wrst Bromwich School 
Boards In re^ 49 L. J., C. P. 641 ; 5 C, P. D. 
191 ; 28 W. R. 706 ; 44 J. P. 426. 

Returning Officer— Bill of Charges.] — The bill 
of charges of a returning officer at a school board 
election was referred to the education depart- 
ment under rule 20 of the regulations of 1S86, 
which provides that “ if any question shall arise 
between the returning officer and the school 
board as to his bill for expenses or remuneration, 

I such bill shall be referral to the Education 
I Department, whose decision thereon shall be 
final and conclusive.” The department awarded 
the returning officer a smaller sum than he had 
claimed ; — Held, that they were entitled, with 
the consent of b^th parties, to reopen the in- 
quiry and award him a different amount. Par^ 
sons v. Lal’enhmth School Boards 63 L. J., Q. B. 
371. 

Though it is not necessary that the person em- 
ployed as returning officer at the first election of 
a school board should be a solicitor, nevertheless, 
if he be so, the board who is directed to pay his- 
expenses may have his bill taxed. Jones^ In re^ 
41 L. J., Ch. 367 ; L. R. 13 Eq. 336 ; 20 W. B. 
395. 

Candidates, when Eligible.] — When under the 
Elementary Education Act, 1870 (33 & 34 Viet, 
c. 75), sched. 2, part 1, r. 14. a member of a 
school board vacates his office by absenting him- 
self during six successive months from all meet- 
ings *of the board, such absence not^being due to- 
temporary illness, or^other cause approved by the 
boaid, r. 12 does not render .him ineligible for 
I'e-election at the next triennial election of the 
board, lieg. v. Turmine, 48 L. J , Q. B. 5 ; 4- 
Q. B. D. 79 ; 37 L, T. 255 ; 27 W. R. 1.50. 

Where a debtor has been adjudged bankrupt 
prior to January 1, 188?, he is not subject to the 
disqualifications mentioned in s. 32 of the Bank- 
ruptey Act, 1883, and mny, therefore, be elected 
and act as a member of a school board after that 
date. Bourlte v. Nutt^ Palhcrongh School 
Board Bleotion. In re, 63 L. J., Q. B. 497 ; [1894] 

1 Q. B. 725 ; 9 R. 395 ; 70 L. T. 639 : 42 W. B. 
338|{ 1 Manson 172 ; 58 J. P. 572 — G. A. 

Vacating Seat — ImpriBonmeiit for “ Crime.’’} 
—By r. 14 of sched. 2, part 1, to the Elementary 
Education Act, 1370, it is yn’ovided that, if a. 
member of the school board is ... . punished 
with imprisonment for any crim^, .... his 
office shall thereupon become vacant. The: 
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plaintiff, a member of a school board, suffered 
imprisonment in Ireland on the charge of taking 
part in *a criminal conspiracy heard before a 
court of summary junsdiction under the pro- 
visions of the Criminal Law and Procedure 
(Ireland) Act, 1887 : — Held, that the plaintiff’s 
office as member of such school board had be- 
come vacant under the above rule. Conyheare 
V. London School Board, 60 T<. J,, Q. B. 44 ; 
[1891] 1 Q. B. 118 ; 63 L. T. 651 ; 39 W. R. 288 ; 
17 Cox, C. C, 191 ; 55 J. P. lol. 


of G. for treating at a school board election, the 
objection raised was that treating was an in- 
dictable offence, and not punishable on summary 
conviction, the words in 33 & 34 Viet, c, 75, s. 9] , 
being “ conviction,” and not, as in the previous 
sections, ‘* summary conviction ” : — Held, that 
the word “ conviction ” in s. 91 meant “ summary 
conviction,” and the justices had jurisdiction, 
and that the conviction was good. Beq, v. 
Gmint, 50 L. J., M. 0. 32; 43 L. T. 69G; 29 
W. R. 289 ; 45 J. P. 222. 


Declaring Member in Default.] — school board 
cannot declare a member to be in default on the 
ground of six months’ absence, unless an oppor- 
tunity is given to the member to explain. 
MicJtardson v. Methley School Board, 62 L. J-, 
Oh. 943 ; [1893] 3 Gh. 510 ; 3 R. 701 ; 69 L. T. 
508 ; 42 W. R. 27, 

Injunction to Restrain.] — The court has 

jurisdiction under the Judicature Act, 1873, s. 25, 
«ub-s. 8, to restrain by injunction a school hoard 
from declaring a member in default and proceed- 
ing to the election of a new member. Ib, 

Personation of Voters.]— The Elemenfary 
Education Acts (33 & 34 Viet. c. 75, s. 90, and 
56 & 37 Viet, c, 86, second sched.), which impose 
a penalty for the offence of personating any 
•one entitled to vote at the election of a school 
board, do not include the offence of personating 
at the voting for a resolution for application for 
a school board ; and an order in council purport- 
ing to be made under the acts, and imposing a 
penalty upon any one guilty of such offence, is 
invalid. Beg. v. Saiihey, 47 L. J., M, C, 96 ; 3 
-Q. B, H. 379. 

Corrupt Practices at Election — Conviction for.] 
— An election for a school hoai’d was about to 
fake place, and A. and a fiiend attended at a 
public-house in the district, and there met several 
inhabitants, many of whom were voters. His 
friend, after discussing various local matters, 
•suggested A. as a fit and proper person to be 
^elected to the school board. A. addressed those 
present upon the subject of a school board and of 
tis candidature. He was then proposed by one 
•of those present as a fit and proper person to be 
elected, and his health and success were di'unk. 
Glasses round for those present were then ordered 
By four different persons in succession, A. havjng 
given-sand pai4,for one of such orders. He was 
.afterwards a candidate, and went to the poll. 
An information having been laid against him 
under 33 & 34 Viet, c, 75, s. 91, for corrupt prac- 
tices, and being convicted by the justices : — 
Held, that the conviction was correct. LhirnbuU 
V. Welland, 24 L. T. 730. ^ 

W. G, was charged in^an information with 
having been guilty, at the election of members of 
the school board of S., of “corrupt practices, 
•contrary to the sub-s. of s. 91 of the Elementary 
Education Act, 1870,” and was thereon con- 
victed *. — Held, that the conviction was bad, as 
the information insufficiently described the 
-offence, for that under the Elementary Educatip»n 
Act, 1873, 8. 24, sub-B. 1, the offence ought to 
have been specified, and the time and place men- 
tionedi • Beg. v. Ingall, 42 L, T. 633 ; 29 W. R. 
288; 44. J. P. 652. , 

(fonviotion” inclndeB “ Summary Con- 
viction.” ]-^On a motion to quash a conviction 


Appeal from Commissioner’s Decision.] — The 

high court has no jurisdiction to entertain an 
appeal against the decision of a commissioner 
appointed to inquire into alleged corrupt or 
illegal practices at a school board election, except 
on points of law reserved for its decision by way 
of a case stated by the commissioner. School 
Board Election, In re, Ayres, Ex jgarte, 64 L. T. 
296. 

c. Contracts with. 


Compulsory Purchase of Lands —Agreement 
for Exchange with Third Party Prior to Notice 
to Treat.] — A school board served on R. the cus- 
tomary notice to treat for land belonging to him, 
all the requisite preliminaries required by the 
Elementary Education Act, 187Uj having pre- 
viously been complietl with. Prior, however, to 
the service of such notice to treat and to the 
passing of the confirmation act as required by 
the above act, the board had entertained and 
adopted, subject to the sanction of the education 
department, a proposal from one B., a neighbour- 
ing landowner, for exchanging a portion of the 
land to be acquired by the board from R. for a 
piece of B.’s land, he undertaking to form the 
land so to be conveyed to him by the board into 
a public road. There was evidence to show that 
such road, when made, would be advantageous to 
the school intended to be erected : — ^Held, on 
motion by R. for an injunction to restrain the 
hoard from putting in force their statutory 
powers with respect to so much of the land 
comprised in the notice to treat as they proposed 
to convey to B. , that the board were justified in 
the course they had taken, and could, if they 
obtained the sanction of the education depart- 
ment, carry out the proposal. Bolls v. London 
School Board, 27 Ch. E. 639 ; 51 L. T. 567 ; 33 
W. E. 129. 


land taken by Agreement — Restrictive 

Covenant — Compensation.] — A school board 
taking land by agreement for the purposes of the 
Elementary Education Act, 1870, are not liable 
to an action for breach of a restrictive covenant, 
by which the land was bound in the hands of 
their vendor, but the only remedy of the cove- 
nantee is compensation under s. 68 of the Lands 
Glauses Consolidation Act, 1846. Kirby v, 
Harrogate School Board, 66 L. J., Ch, ’376 ; 
[1896] 1 Ch. 437 ; 74 L. T, 6 j 60 J. P. 182— 


0. A. 


Easement — Compensation.] — A school 

board taking lands under the Elementary 
Education Act, 1870, need not give notice to 
treat to the owners of easements over the land 
taken ; hut compensation in respect of such ease- 
ments is to be given as for lands injuriously 
affected. Clarh v. London School Board, 43 
L. J., Ch. 421 ; L. R. 9 Ch. 120 ; 29 L. T. 903 ; 
22W.E. 364. . 
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To borrow Money temporarily.] —A school 
board have not power, when the school fund 
jiroves insufficient, to contract a temporary loan 
for the purpose of meeting their current expenses 
until they can obtain money out of the rates. 
Reg. v. Reed, 49 L. J., Q. B. 600 ; 5 Q. B. D. 483 ; 
42 U T. 836 -, 28 W. B. 787 ; 44 J. P. 633-~G. A. 

Officer—- Architect — Contract not under Seal — 
Liability of Board.] — By 33 34 Vict. c. 75 

(the Elementary Education Act, 1870), s. 30, 
sub.-s. (1), a school board shall be a body cor- 
porate . . . having a perpetual succession and a 
common seal . . . sub.-s. (4), any minute made 
of proceedings at meetings of the school board, 
if signed by . . . the chairman . . . shall be 
receivable in evidence in all legal proceedings 
without further proof . . . sub.-s. (6), the rules 
contained in the third schedule shall be ohserved. 
By s. 35 a school board may appoint a clerk 
and a treasurer and other necessary officers 
... By the Third Schedule, 7, the appoirftnient 
of any officer of the board may be made by a 
minute of the board signed by the chairman of 
the board, and countersigned by the clerk 
(if any) of the board, and any appointment bo 
made shall be as valid as if it were made under 
the seal of the hoard. By a minute signed by 
the chairman of a school board and counter- 
signed by the clerk, the plaintiff was appointed 
architect of the board, and under orders given by 
subsequent minutes so signed and counter- 
signed and communicated to him, he prepared 
plans for the board : — Held, that by virtue of 
the provisions of the act he was entitled to 
recover payment for his services although the 
appomtment and orders were not under seal. 
Scott V. Great Clift (m School Board, 1 Cab. ck E. 
435 ; 14 Q. B. D. ‘500 ; 52 L. T. 105 ; 33 W. B. 
368. Affirmed in C. A. 

d. Attendance of Children— Fees. 

School Fees.] — Money granted under the Ele- 
mentary Education Act, 1873 (36 & 37 Vict. c. 
86), s. 3, for the education of the children of 
persons receiving relief out of the workhouse, 
need not be paid to the parents, but may in 
the discretion of the guardians be directly 
applied in payment of the school fees. JDarlUig- 
toil Cgiion, Li re, 32 L. T, 320. 

Action to recover — Implied Promise to 

pay.^ — No action to recover arrears of fees for 
tuition can be maintained by a school board against 
the parent of a child attending a public ele- 
meutary school ; for it being compulsory upon 
the parent to cause his child to attend {^school, his 
act in sending the child to school is not voluntary, 
and no promise to pay the fees can be implied ; 
and the Elementary Education Acts, 1870 to 
1880, contemplate that the remedy to enforce 
payment of fees shall be by an attendance order 
and by summary proceedings before justices and 
not by action. Saunders v. Richardson (7 
Q. B. D. 3S8)i approved. London School Board 
V. Wrlqlit, 53 L. J., Q. B. 266 ; 12 Q. B. D. 578 ; 
60 L. T. 606 ; 32 W. B. 577 ; 48 J. P. 484— C. A. 

By-laws for Attendance at School.] — A by- 
law made by a school board, with the approval 
of the Education Department, under the Ele- 
mentary Education Act, 1870 (33 & 34 Vict. c. 
75), s. 74, provided that aU children in the dis- 
trict subject to the act should attend school for 


thirty hours a week. The justices refused to 
convict a fatiier for neglecting to cause his son, 
between five and thirteen years of age, to attend 
school as required by that by-law, because the 
son was employed in a boot manufactory, and 
attending school more than ten hours a "week, 
pursuant to the Workshops Regulation Act, 1867 
(30 ct 31 Vict. c. 146), s. 14 : — Held, that tins 
by-law was not contrary to the section of the 
Workshup.s Act, which requires every child who 
IS employed in a workshop to attend school for 
at least ten hours a week ; ami that the father 
ought to have been convicted. Burg v. Ckernj- 
holm, 1 Ex. D. 457 ; 35 L. T. 403. 

Enforcing —Factory Acts.] — A school 

board is not entitled to enforce the provisions of 
its by-laws, with regard to the hours of attend- 
ance of children at school, in the case of children 
employed in factories who are attending efficient 
elementary schools pursuant to the Factory Acts. 
The Elementary Education Acts do not control 
the provisions of the Factory Acts regulating 
the education of children employed in accordance 
with those acts. Mellor v. Dcnhnin, 48 L. J., 
M. C. 113 ; 4 Q. B. D. 211 ; 40 L. T. 395 ; 27 
W.-B. 496. 

No Appeal to Court of Appeal] — The 

court of appeal has no jurisdiction to hear au 
appeal from a decision of the high court of 
justice upon a case stated by justices as to an 
information for contravening the by-laws of a 
school constituted under the Elementary Edu- 
cation Act, 1874 : for the information relates to 
a criminal matter, within the meaning of the 
Supreme Court of Judicature Act, 1873, s. 47. 
Mellor V. Bcnhlm,^i^ L. J., M. 0, 89 ; o Q. B. D. 
467 ; 42 L. T. 493 ; 44 J. P. 472-0. A. 

Non-Attendance — “Reasonable Excuse.] — A 
by-law made under the Elementary Education 
Acts provided that, “ The parent of every child 
of not less than five nor more than thirteen 
years of age, shall cause such child to attend 
school, unless there be a reasonable excuse for 
non-attendance. Reasonable excuses : Any of 
the following reasons shall be a reasonable 
excuse, viz. : (a) That the child is under efficient 
instruction in some other manner ; (b) That the 
child has been prevented from attending school 
by sickness or an unavoidable cause ; (c) That 
there is no public elementary school open which 
the child can attend within two miles. . . 
Fr(^n the 1 8th May to the 23rd of Beptegmber, 
the respondent, an engine-driver, caused his 
child to be sent daily from home in time to 
arrive at school when it opened. He did not 
receive any notice that the child had not duly 
attended, except on two occasions. On both 
occasions the respondent’s wife corrected the 
child Nevertheless ft often failed to attend 
school. At the hearing of an information, which 
charged that the respondent on and ever since 
the ISth of May had neglected the by-law in 
not causing his child to attend school, the justices 
found that he had done all that could reasonably 
be expected of him to secure the attendance of 
thg child at school, and had reasonable grounds 
for believing, and did believe, the child was duly 
attending school, and had, therefore, a “ x'eason- 
able excuse ” for not causing the child to attend 
school ; — Held, that there may be other “ reason- 
able excuses ” for not causing the child to attend 
school : — Held, that there may be other “ reason- 
able excuses” within the meaning of the by- 

21 
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law 'besides the three reasons therein specified, 
and that the justices were right. Bel2)rr School 
Boacd V. BaUeii, 51 L. J,, M. C. 91 ; 9 Q. B. D. 
359 ; 46 J. P, 438, 

A school hoard made a by-law under s. 74 of 
the Elementary Education Act, 1870, providing 
that “ the parent of every child of not less than 
five nor more than thirteen years of age, shall 
cause such child to attend school, unless there be 
a reasonable excuse for non-attendance,” and 
that “any of the following rea^'Cns shall be a 
reasonable excuse, namely, that the child is under 
efficient instruction in some other manner ; that 
the child has been prevented fi’om attending 
school by sickness or any iinavoidaVjle cause ; 
that there is no public elementary school open 
which the child could attend, within two miles 
'from the residence of such child,” Where it was 
shown that the non-attendance was caused by 
the child, a girl aged twelve, with fair elementary 
instruction, having been in respectable employ- 
ment, earning wages, which she gave to her 
parents, who were poor, industrious and respect- 
able people, and applied them to the sn])port of 
their other chihlren, whom other v-nse, from no 
fault of the parents, they would have been um^ble 
sufficiently to sipiport ’ — Held, that the•^e facts 
constituted a “ reasonable excuse ” for non- 
attendance. London School Board v. Bnqqan^ 

53 L. J., il. C. 104 ; 13 Q. B. D. 176 ; 32 W. E. 
76S ; 48 J. P. 742. 

KTeglect to Cause Child to Attend — Non- 
payment of Fees.] — The London School Board 
made by-laws under s, 74 of the Elementary 
Education Act, 1870, providing that the parent 
of every child, if not less than five nor more than 
thirteen years of age, should cause such child to 
attend school unless there was a reasonable cause 
for non-attendance, and that every parent who 
should not observe or should neglect any by-law 
should be liable, upon convicllcn, to a penalty. 
The respondent sent his child, aged ten, to one of 
the Board's schools, but did not pay, though he 
was able to pay, the weeldy fees for tuition pre- 
scribed by the School Board with the consent of 
the Education Department. The child was ad- 
mitted to the school, and received instruction 
therein : — Held, that the resi)ondent had not 
caused his child to attend school within the 
meaning of the by-laws, and therefore was liable 
to the penalty. London School Board v. Wood^ 

54 L. J., M. C. 145 ; 15 Q. B. D. 415 ; 54 L. T, 88 ; 

60 T. -P.54. ^ 

Liability of Mother.] — B. was the mother 

of a boy under thirteen years of age, and was 
charged with neglecting to cause the boy to 
attend school. The child was living with her 
and under her control, as her husband was at 
sea, and it was not stated 1:hat he was the father 
of the child. The justices refused to convict 
her, on the ground that she was a married 
■woman : — Held, that they were wrong, and that 
B. should have been convicted, as having the 
actual custody of the child. Bance v. Bnniett, 
45 J. P. 54. 

Residence apart from Parent.] — The Re- 
spondent, a widow, was summoned for neglect- 
ing, as a parent, to comply with an order to send 
her chilli to a certified efficient school. She 
pleaded poverty, and that, being quite unable to 
maintain the clnld, she had sent her to an aunt 
at Fulham. The respondent also stated that the 
child was sometimes sent to stay with another 


aunt. The magistrate dismissed the summons 
on the ground that it was not roved that the 
child was reading with and under the control of 
the respondent, and that 33 34 Vict, c. 75, s. 3, 

by which the term “ parent ” includes “ every 
person who is liable to maintain or has the actual 
custody of any child,” contemplates that the 
liability should be with the ] )erson who had the 
actual custody of the child • — Held, that the 
magistrate was wrong, and that upon the above 
facts the respondent was liable to be convicted. 
London School Board v. Jacli^on^ 50 L. J., M. 0. 
134 ; 7 Q. B. D. 502 ; 30 W. E. 47 ; 45 J. P. 
750. 

Qutere, what would be the effect, if proved, of 
a permanent residence of a child apart from the 
parent. Ih. 

Habitual Neglect to send Child to 

School.] — H. was summoned for habitually ne- 
glecting, without excuse, to send his child to 
school, contrary to a by-law made in 1879. The 
magistrates thought it was a case of habitual 
neglect, and that proceedings should have been 
taken under 39 & 40 Vict. c. 79, s 11 (Elemen- 
tary Education Act, 187()), and not under the 
by-law, which they held to be ultra vires, and 
they dismissed the summons : — Held, that the 
magistrates were right. Monfan v. ILcycoch^ 44 
J. P. 199. 

^yhen, upon application to a magistrate by a 
school board for a summons against the parent 
of a child for not causing it to attend school, 
contrary to by-laws made by the board under 
the Elementary Education Act, 1870 (33 & 34 
Vict. c. 75), it appears that the parent has 
habitually'' neglected to provide instruction for 
the child within the meaning of the Elementary 
Education Act, 1876 (39 & 40 Yict. c. 79), s. 11, 
the magistrate is entitled, and it is his duty, to 
refuse to grant the board a summons under the 
by-laws, and to require them to take out a sum- 
mons under s. 11, for the option given by the 
Elementary Education Act, 1876, s. 50, of pro- 
ceeding either under the statute or the by-laws 
applies only to offences punishable under the act, 
and the offence of habitual neglect is not so 
punishable. London School Boards B,v parte^ 
Murphy^ III re, 46 L. J., M. C. 193 ; 2 Q. B. D. 
397 ; 36 L. T. 698 ; 25 W. E. 536. 

Attendance Order — Child attending Board 
School without Fees — Liability of Parent, ^A 

parent who, under an order by a court of sum- 
mary jurisdiction that his child shall attend a 
board school, and that he do see that the order 
is complied with, causes the child to attend 
school, buirwithout the school fees, and without 
having applied to the guardians under 33 & 34 
Vict. c. 75, for payment of such fees, or to the 
school board under s. 17 for a remission of them, 
IS liable to be convicted under the Elementary 
Education Act, 1876 (39 & 40 Vict. c. 79), 9 . 12, 
for non-compliance with the order, Bdehardson 
V. Saunders (infra) overruled ; Murphy, In re, 
(supra), discussed, Saunders v. Bdehardson, 
50 L. J., M. C. 187 ; 7 Q. B. D. 388 ; 45 L. T. 
319 ; 29 Yd. E. 800 : 45 J. P. 782. 

A parent who, under an order by a court of 
summary jurisdiction that his child shall attend 
a board school, and that he do see that the order 
IS complied -with, causes the child to attend the 
school, but without the school fees, is not liable 
to conviction under the Elementary Education 
Act, 1876 (39 & 40 Vict. c. 79), s. 12, for non- 
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compliance with the order, although he may 
have failed to apply to the guardians, under s. 10, 
to pay the foes, and refused to obtain a remission 
of them under 83 & 84 Vict. c. 7r>, s. 1 7. Uielumh 
mi V. Saurulen\ 50 L. J., M. 0. 65 ; 6 Q. B. D. 
313 ; 44 L. T. 474 ; 2i) W. 631 ; 45 J. P. 344. 
0 veiTuled. Scr j? reced i ng caac, 

“ Full Time Employment.”] — By 89 iS:40 

Vict, c, 79, s. 11, sub-s, 1, if the parent of any 
child above the age of five years ‘‘who is under 
this act prohibited from being taken into 
full-time emplojnneiit,” habitually and without 
reasonable excuse neglects to provide efficient 
elementary instruction for his child, a court of 
summary jurisdiction may order that the child 
do attend school : — Held, that sub-s 1 refers to 
s. 8, which applies certain sections of the Factory 
Acts to the employment and education of chil- 
<.h’en, and that, as those sections have been re- 
pealed bj^ 41 Vict. c. 16, sched., there cai; be no 
child ^vithln the terms of 39 &: 40 Vict. c 79. s. 11, 
sub-s. 1, ‘‘who is under this act prohibited from 
being taken into full-time employment,” and 
therefore sub-s. 1 has ceased to operate. Saint- 
ders V. Craioforcl, 51 L. J., Q. B. 460 ; 9 Q, B. D. 
612 ; 46 L. T. 420 ; 46 J. P. 344. J3ut fice 
ease. 

By s. 5 of the Elementary Education Act, 
1876, a person shall not take into his employment 
any child (1) who is under the age of ten years, 
or (2) who, being of the age of ten years or 
upwards, has not obtained the certificate of pro- 
ficiency, or of due attendance at school, pre- 1 
scribed by the act, unless such child, being of 
the age of ten years and upwards, is employed 
and attending school under the Factory Acts, or 
any by-law made under the Elementary Educa- 
tion Act, 1870. By s. 11, if the parent of any 
child above the age of five years, “ who is 
under this act prohibited from being taken into 
full-time employment,” habitually, and with- 
out reasonable excuse, neglects to provide 
efficient elementary Instruction for such child, 
an order that the child attend one of the pre- 
scribed schools may be obtained by the local 
authority of the district before a court of sum- 
mary jurisdiction. By s. 48, “a child in this 
act means a child between the ages of five and 
fourteen years.” An attendance order was ap- 
plied for under s. 11, in respect of two children 
aged nine and thirteen years respectively, Neither 
of jijlie children were in any employment, nor 
attending any school, nor had either of them 
obtained any certificate under s. 5 : — Held, that 
the words of s. 11 “any child who is under this 
act prohibited fi-om being taken into full-time 
employment” applied to any child» prohibited 
from being taken into employment by s. 5, and 
therefore that an attendance order could be made 
in respect of each child. Smntders v. Crawford 
(9 Q. B. E. 612) not followed. Wmijard v. 
Toogood, 62 L. J., M. C. 25 , 10 Q. B. D. 218 ; 48 
L. T. 229 ; 31 W. B. 271 ; 47 J. P. 325. 

Enforcement against Mother on Father’s 

Death.] — An attendance order made on the 
father of a child under s. 1 1 of the Elementary 
Education Act, 1876, cannot, on the death ot the 
father, be enforced against the mother under 
s. 12. Eance v. Fairhurst^ 51 L. J., M. C. 139 ; 
47 J. P. 53. 

Jurisdiction of Justices — Dnion extending 

into several Counties.]— The effect of s. 34 of the 


Elementary Education Act, 1876 (39 40 Vict. 

c. 79), which incorporates for certain purposes 
all enactments relating to guardians and their 
officers, IS to enable proceedings, before justices 
for non-compliance with attendance orders aud 
for breach of by-laws under the Elementary 
Education Acts, in cases where the parents pro- 
ceeded against reside in a union extenchng into 
different counties, to be taken before the justices 
of either countv. Erg, v. Faton^ 51 L. J,, M. 0, 
31 : 8 Q. B. D. 158 ; 46 L. T. 668 ; 30 W. B. 835 ; 
46 J. P. 231. 

Complaint to Justices — Jurisdiction — 

School willing to Eeceive.] — In the absence of 
selection by a parent, it is the duty of a local 
authority to name some public elementary school 
willing to receive a child in respect of whom an 
attendance order is sought from justices under 
the provisions of section 11 of the Elementary 
Education Act, 1876. Thomp.\oa v. Bose^ 61 
! L. J., M. C. 26 J 65 L. T. 851 ; 40 W. B. 156 ; 
56 J. P. 438. 

“Eeasonahle Excuse” for Non-com- 
pliance therewith.] — By s. 12 of the Elementary 
Ecfiication Act, 1876, where an “attendance 
order” (made under s 11) is not complied with 
without any “reasonable excuse” within the 
Act, a court of summary jurisdiction may order 
the child to be sent to an industrial school : — 
Held, that the reasonable excuse referred to 
must be one of those described in s. 1 1 — namely 
(1) that there is not within two miles from the 
residence of such child any public elementary 
vsehool which the child can attend ; or (2) that 
the absence of the child from school has been 
caused by sickness or an^^ unavoidable cause. 
Hewott V, Thompson^ 58 L. J., M. C. 60 ; 60L. T. 
268 ; 53 J. P. 103. 

The parent of child on whom an attendance 
order has been served under s. 11 gave as an 
excuse that ho had used every endeavour, short 
of taking the child to the school, to ensure its 
regular attendance, but that the child had 
played truant against his wish : — Held, that the 
failure to comply with the attendance order was 
without any “ reasonable excuse ” within the 
Act, and that the magistrate had therefore 
jurisdiction to order the child to he sent to an 
industrial school. Ib. 

!§y-law — Penalty and Costs — Amount.] — 
By s. 74 of the Elementary Eduemtion Act, 1870 
(33 & 34 Vict. c. 7.5), “no penalty imposed for 
the breach of any by-law shall exceed such 
amount as, with the costs, will amount to 5 n. for 
each offence ” . — Held, that this does not include 
the cost of a distress to enforce payment under 
11 & 12 Vict. c. 43, ^19. Cook V.' Phukett. 46 
L. T. 383 ; 47 J. P. 265. 

Proof of Conviction for Non-Compliance with 
Attendance Order.]— An order of a court of 
summary jurisdiction under the Elementary 
Education Act, 1876, imposing a penalty on the 
parent of a child for non-compliance with a 
pifcvious order for the attendance of the child at 
school, may be proved in subsequent proceed- 
ings by the minute-books of the court containing 
an entry of the order ; and it is unnecessary to 
produce a copy of the order signed by the clerk 
of the peace or other officer of the sessions. 
London School Board v. Harvey., 48 L. J , M. G. 
130 ; 4 Q. B. D. 451 ; 27 W. B. 786. 

21—2 
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e. Masters. 

Authority to Punish — Offence Committed off 
School Premises.] — The authority of the master 
of a board school to punish pupils attending the 
school is not limited to acts of misconduct com- 
mitted by them on the school premises. Clear t) 
V. Booth, 62 L. J., M. C. 87 ; [1893] 1 Q.B. 465 ; 
5 E. 263 ; 68 L. T. 349 ; 41 W. R. 391 ; 17 Cox, 
C. 0. 611 : 67 J. P. 375. 

Caning Child — Conviction for Assault.] — 
A magistrate, being of opinion that caning on 
the hand was attended by risk of serious injury, 
convicted a schoolmaster of an assault for giving 
a pupil four strokes, though the boy deserved 
corporal punishment, and the caning was inflicted 
unobjectionably and did not cause injury : — 
Held', that the magistrate’s reasons were in- 
sufficient, and the conviction must be quashed. 
Gardner v. Bygrave, 53 J P. 743. 

School Hours — Home Lessons — TTnlawful 
Detention of Scholar.] — The Elementary Educa- 
tion Acts, 1870 and 1876, do not authorise the 
setting of lessons to be prepared at home by 
children attending a board school The deten- 
tion at school after school hours of a child for 
not doing home lessons is therefore unlawful, 
and renders the master who detains the child 
liable to be convicted tor an assault. Hunter v. 
Johnson, 53 L. J., M. G. 182 ; 13 Q. B. D. 225 •, 
61 L. T. 791 ; 32 W. E. 857 ; 15 Cox, 0. C. 600 ; 
48 J. P. 663. 

Closing School through Disease — Eight to 
Compensation.] — The urban sanitary authority, 
owing to an attack of measles, ordered the board 
school to be closed for a fortnight, whereby the 
master lost his fees, amounting to 305. per week. 
He claimed compensation under the Public 
Health Act, 1875, s. 308 : — Held, that his claim 
could not be allowed, the power to close being 
given by the Education Code, 1866, s. 08, and 
not by the Public Health Act. Roberts v. 
Fulmontli Sanitary Aiitliordy, 52 J. P. 741, 

Superannuation Pund — Contract for Deduc- 
tions from Salaries — Ultra Vires.] — A contract 
between a school board and its teachers, appointed 
under the authority of the Elementary Education 
Act, 1870, s. 35, that an annual deduction should 
be made from each teacher’s salary for the pur- 
pose of a superannuation fund for the beiiefitrof 
such teachers, *is not void on the ground that 
such contract is ultra vires on the part of the 
school board, even though some of the manage- 
ment expenses of such a fund may be paid out 
of money raised from the rates. BhiUijJs v, 
Zondon School Board, L. J., Q.B. 878 ; [1898] 1 
Q. B. 4 ; 77 L. T. 397 : 46 W. E. 155 ; 61 J. P, 75S. 

Qucere (per Wright, J.), whether there would 
be any illegality amounting to ultra vires iu the 
payment of such management expenses out of 
the rates. lb, 

f. Clerk to Board. 

^ Quo Warrauto.] — A quo warranto ^nll not 
lie for the office of clerk to a school board, as Tie 
holds his office during the pleasure of the board. 
Bradley v. Sylvester*, 26 L. T. 459. 

gr. Enforcing- Precept. 

Contributory District — School Attendance 
Committee-Burden of Expenses of Committee 


shared by Contributory District.] — 0. vS., a 
parish in the umon of P., had not a school board 
of its own, but was made, by an order of the 
education department, a contributory district of 
the neighbouring parish of C., in which there 
was a school board, and the cbiidi’en of 0. S. 
were in the habit of attending the school board 
in 0. In 1877 the guardians of the P. union 
appointed, under the authority of 39 & 40 Viet, 
c. 79, s. 7, a school attendance committee for 
certain parishes of the union, including C. B., 
and the school attendance committee appointed 
school attendance officers for the said parishes. 
Ill 1880 the school attendance committee incurred 
certain expenses in connection with enforcing 
the attendance of children at school, and issued 
a precept to the overseers of C. S., requiring 
contribution of the share of the parish in such 
expenses. The overseers refused to jiay the said 
contribution on the ground that the parish of 

O. S. was under the jurisdiction and control of 
the parish of 0., and not under that of the school 
attendance committee. The guardians then 
summoned the overseers of 0. S. before two 
justices for the county of C., who took the same 
view as the overseers, and dismissed the summons. 
The guardians of the P. union appealed : — Held, 
on appeal, that the justices were wrong, and 
that, notwithstanding that 0. S. was a con- 
tributory district to C., it was not a parish 
‘•under any other local authoiity,” within the 
meaning of the Education Act, 1876, and so was 
under the jurisdiction of the school attendance 
committee appointed by the guardians of the 

P. union, whose order for the jiayinent of the 
contribution was right and proper. Reg. v. 
Vane, Pomtli Union v. Castle Sowerby Orer^ 
sf^ers, 51 L. J., M. 0. 114 ; 47 L. T. 21 ; 47 
J. P. 09. 

Objections to.] — The overseers of a parish 
refused to obey a precept of the school board 
under the Elementary Education Act, 1870, s. 64,. 
on the ground that the deficiency arose in and 
about the providing school accommodation for 
children not resident in the di.strict of the boards 
without alleging that any extra expense had 
been incurred on account of such children : — 
Held, that the return showed no improper use 
of the funds and was bad. Shelley School Board 
V. Shelley Oxerseers, 22 W. E. 154. 

Mandamus.] — The court will grant a rule^isi 
for a mandamus to the overseers of a parish,, 
within the district of a school board, to pay 
precepts issued by such board, or to levy rates 
for the purpose of paying them. Ord. LII. of 
the Buies Cf the Supreme Court, 1883, does not 
apply to applications for writs of mandamus,, 
inasmuch as by Ord. LII. r. 5, the practice in 
use before the making of the rules of 1 883 witb 
regard to such application is preserved. Grib- 
thorpe School Board v. Gribthorpe Overseers,, 
47 J. P. 727. 

6. Industeial Schools. 

Child apparently under Fourteen Charged. 
with Larceny— Charge Dismissed.] — Where a 
child apparently under the age of fourteen years 
is brought before justices upon a charge of lar- 
ceny and the charge is dismissed, but evidence 
is given that the child frequents the company of 
reputed thieves, the justices have ]urisdiction to 
order him to be sent to an industrial school, 
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tmder s. 14 of tbe act, without his being brought 
again before them by summons or otherwise upon 
a substantive charge under that section. Ref}. 
V. Jenmnqs^ 65 L. J., M. C. 26 ; [1896] 1 Q. B. 
64 : 73 L.‘ T. 412 ; 44 W. R. 128 ; 18 Cox, C. 0. 
205 ; 60 J. F. 199. 

Child Living in House resided in by Prosti- 
tutes.] — A child under fourteen who lives with 
and under the guardianship of her mother in “ a 
house resided in by prostitutes,” may be ordered 
to be sent to an industrial school under 20 & 80 
Vict. G 118, s. 14, although there is no evidence 
of any act of prostitution on the part of the 
mother. Jltscoelt^ v. Jrrmonwii or Jcrnionaon, 
In re, 52 L. J., M. C. 42 ; 10 Q. B. D. 360 ; 48 
L. T. 225 ; 31 W. K. 656 ; 47 J. P, 183. 

Right of Private Person to apply.] — 

Where a child apparently under the age of 
fourteen is living in a house resided in by a pro- 
stitute, a private person, as well as the local 
authority, has a right to apply to justices for the 
removal of the child to an industrial school, and it 
need not be proved that application has been made 
to the local authority requesting them to apply, 
and that they have dechned to take proceedings. 
Wulher v. Laxton, 10 R. 404 ; 70 L. T. 690 ; 58 
J. P. 574. 

Summons against Child.] — The Industrial 

Schools Act, 1886, s. 14, provides that there shall 
be a power to any person to bring before two 
justices or a magistrate, any child, apparently 
under the age of fourteen years, that comes 
within certain descriptions therein jset out, to 
which the Industrial Schools Act Amendment 
Act, 1880, s. 1, adds the following descriptions, 
namely, “ that is lodging, living or residing with 
common or reputed jirostitiites, or in a house 
resided in or frequented for the purpose of prosti- 
tution ; that frequents the company of prosti- 
tutes.” The court is always desirous of doing 
all that can he done to carry out the beneficent 
object of these acts, and will require justices to 
whom complaint has been made to issue a 
summons against the child. If the child does 
not appear, then a waiTant may be issued to 
bring her before the justices. Hamjjshn'e JJ., 
In re, 52 J. P. 811. 

The power given under 29 & 30 Vict. c. 118, s. 
14, and 43 & 44 Vict. c. 15, s. 1. to any person to 
hri:!^g before justices a cliild residing with prosti- 
tutes includes the bringing of the child by way 
of legal process , hence a summons may he served 
on the child, and process to arrest in the usual 
way may follow as provided by the Summary 
Jurisdiction Acts. Keg. v, Moore, 5t J. P. 375. 

Liability to Poor Rate,] — See Rates. 

7. Refoesiatoey Schools. 

Absconding from.] — Where a lad was found 
guilty of absconding from a reformatory school, 
and sentenced to be imprisoned for that offence 
under 17 18 Vict. c. 86, s. 4 : — Held, that the 

justices had no authority to add to such sentence 
of imprisonment an order that after the expira- 
tion thereof he should be again detained within 
the reformatory school. Koison v. Anderson, 5 
L. T. 789. 

Rating.] — reformatory, established under 
17 &: 18 Vict. c. 86, is not ratable to the relief of 
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the poor. Sheppard v. Bradford Chureliioardens, 
16 C. B. (N.S.) 369 ; 33 L. J., M. C. 182 ; 10 Jnr. 
(N.S.) 799 ; 10 L. T. 421 ; 12 W. R. 867. 

Expense of Providing requisite Clothing for 
Prisoner.] — By the Prisons Act, 1877, the 
prison authority,” constituted under the Frissons 
Act, 1865, s. 5, IS relieved from the obligation of 
defraying the expense of clothing requisite for 
the admission of a youthful offender to a re- 
formatory school under the Reformatory Schools 
Act, 1867, ss. 14, 23 ; for expenses of that 
description fall within the definition of “ main- 
tenance of a prisoner ” contained in the Prisons 
Act, 1877, s. 57, and must be defrayed out of 
moneys provided by parliament, under s. 4. 
Prison CommJs.samerH v. Liverpool Corporation, 
49 L. J., Q, B. 431 ; 5 Q. B. D. 332 ; 42 L. T. 
838 ; 29 W. R. 6 ; 44 J. P. 616^0. A. 

J, M. 


SCIRE FACIAS. 

1. Generali 

2. At hint of the Crown, 651. 

3. Practiee, 652. 

4. Against Memhers of Companies. — See 

Banker — Company. 

5. To repeal Letters Patent — See Patent, 

G. Ahatement of Actions hg Death — See 

Peactice (Paeties), 

7. Change, of Parties hg Death, Marriage, 
or Banhruptcy. — See PeACTIOB 
(Parties). 

1. Generally. 

Whether a Hew Action.]— A scire facias is 
held to be in many cases an action. Winter v. 
Kretch'inan, 2 Term Rep. 46. 

A SCI, fa. to revive is not a new action, but a 
continuation of the old one ; and therefore, 
where the attorney of a testator had, before his 
death, agreed not to bring a writ of error in the 
old action Held, that his executors after his 
death could not do so. Wright v. Nutt, 1 Term 
Rep. 388. 

A scire facias on a judgment is not a mere con- 
tnv-iation of a former suit, but creates a new 
right. Farrell v. Gleeson,^ 11 Clj»&; F. 7021 

To a scire facias, issued in 1837, by the execu- 
tors of a conusee of a judgment recovered in Ire- 
land, in 1810, against the heirs and terre-tenants 
of the conusor, one of the terre-tenants pleaded 
the 3 & 4 Will. 4, c. 27, s. 40 ; to which the 
executors replied a .judgment of revivor, re- 
covered by themselves within twenty years 
before the issuing of scire facias : — Held, first, 
that the plea was a sufficient answer to the claim 
stated in the writ. Farran v. Beresford, 10 
01, & F. 319. 

Held, secondly, that the replication was a de- 
parture from the writ, and, therefore, bad on 
giiaeral demurrer. Ih 

Held, thirdly, that a new right accrued to the 
executors by the judgment of revivor recovered 
by themselves. Ih. 

Where a judgment was obtained in 1831, and 
the defendant went abroad, and remained there 
until 1842, aujd the plaintiff then sued out a scire 
facias to revive the judgment, and on such scire 
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facias upon an affidayit of the presumed intention 
of the defendant to quit England, procured a 
capias, by order of a judge, and the defendant 
was arrested, the court ordered the defendant to 
be discharged out of custody ; for, if proceedings 
by scire facias are merely a continuance of the 
original action, and do not constitute a new action, 
the power to arrest is taken away by the 1 & 2 Viet. 
110, s. 5 ; and if they are to be viewed as the com- 
mencement of a fresh action, no capias can be 
granted, as ss. 2 and 8 of 1 ik 2 Tict. c. 110 refer 
only to actions wherein the defendant was liable 
to arrest at the tune of the passing of that act. 
Agassiz v. Pulmei , f) Man. k G. 697 ; 6 Scott (N.a.) 
603 ; 1 D. &: L. IS ; 12 L. J , C. P. 21.1 ; 7 Jur. 972. 

A scire facias is not in natui e of a new action, 
but a continuation of the old one only. Morriee 
V. Hanlteij^ 3 P. Wins. lltS. Bee S. C.,2 Eq Abr. 
528. 

Prerogative Judicial Writ.] — The writ of 
scire facias to repeal or revoke grants or charters 
of the crown is a prerogative judicial writ, 
which, according to all the authorities, must be 
founded upon a record. Pcf/. v. Hughes^ 35 
L. J., P. C. 23 : L. P. 1 P. C. 81 ; 12 Jiir. (K.s.) 
195 ; 14 L. T. 808 ; 14 W. E. 441. 

Granting a Judicial Act.] — The duty of the 
court of exchequer, under 11 Geo. 4 and 1 WiE. 4, 
c. 73, s. 2, was not merely administrative, but 
judicial ; and therefore, upon an application for 
a writ of sci. fa. against the sureties of a news- 
paper proprietor to recover the amount of 
damages, for which judgment bad been given 
against the latter m an action for libel m another 
court, the court would inquire whether^ under 
the circumstances of the case, the plaintiff was 
entitled to have execution against the defendant 
upon such judgment, Jones v. Yonng^ 9 Jur. 
(N.S.) 720 ; 8 L. T. 672 ; 11 W. R. 1079. 

2. At the Suit of the Chowk, 

Plea.] — To a scire facias on bond to the crown 
for excise duties, a plea of payment after the 
day, but before writ issued, and acceptance of 
the crown in satisfaction, was held insufficient. 
Hex V. Mlis^ 1 Price, 23. 

Practice,] — ^For the inode of proceeding in 
scire facias on a forfeited recognisance, see jRe.T 
V. Wiliin^ 2 Oar. &P. 10. 

Validity .] — fii scire facias against two, “ that 
they severally be and appear to show cause,” 
&c., on a bond to the crown executed by three, 
is bad. lies? v. Ohajsman^ 3 Anst. 811. 

A scire facias against two on a joint and 
several recognisance of four to the crown, 
without averring the others to be dead, is bad, 
and may be taken advantage of without a plea 
in abatement, and is not cured by pleading over. 
Hess V. Yoiuig^ 2 Anst. 448. 

When it Lies.] — A scire facias wall he to re- 
peal the gi'ant of a fi’anchise where the owner has 
neglected his duty. Peter v. Kendal, 6 B. & 0. 
703 ; 5 L. J. (o.s.) K. B. 282 ; 30 E. E. 504. 

A charter of incorporation was granted by the 
crown to certain persons to form a company, for 
the purpose of purchasing and making a profit 
of lands and of working mines in an island. It 
directed that 100,000Z., half the intended capital 
of the company, should be subscribed witliin 
twelve months, and 60,000?. of it paid up vithin 


FACIAS. 

the same period ; and that the company should 
not begin business until it should have been 
certified to the Board of Trade, by three directors, 
that the required capital had been subscribed, 
and the 50,000?. paid up. There were other 
directions respecting the preparing, executing 
and depositing a deed of settlement. Then fol- 
lowed a proviso to the effect, that if the company 
should fail to enter into, execute and deposit the 
deed of settlement within the time prescribed, 
or “ shall not comply with any other the direc- 
tions and conditions in our said letters-patent 
contained, it shaU be lawful for us, our heirs or 
successors, to revoke and make void our said 
ro^ml charter, and every clause, matter and thing 
therein contained, either absolutely or under 
such terms and conditions as we or they shall 
think fit.” A second proviso empowered the 
crown, dt any time after the expiration of 
twenty-one years, to revoke and make void the 
charteiv or add modifications or conditions. The 
charter concluded with a statement, that it was 
granted on the express condition that the com- 
pany should conform to the directions of a 
secretary of state, with regard to their intercourse 
and dealings with foreign powers. The company 
commenced business without having 50,000?. of 
their capital paid ; but three of the directors had 
knowingly sent in a certificate to the Board of 
Trade, falsely stating that it had been jiaid up : 
— Held, by some of the judges, that the sending 
in the false certificate was a breach of a con- 
dition of the charter ; by others, that, though 
not a breach of a condition, it was a misuser 
and an abuse of their franchise by the company ; 
but that, on either view, the sending the certi- 
ficate and commencing business without the pre- 
scribed capital, rendered the charter liable to 
forfeiture. Pastern Archipelago Co. v. Peg., 2 
El. & Bl. 857 ; 2 C. L. E. 146 ; 23 L. J., Q. B. 82 ; 
18 Jur. 481 ; 2 W. R. 77— Ex. Oh. 

Held, by all (excepting Parke, B.), that the 
first proviso did not limit the power of repealing 
the charter by scire facias, but was intended 
(though possibly without effect) to give the 
crown an additional power of revocation ; con- 
sequently that a party might, on the fiat of the 
attorney-general, proceed by scire facias to re- 
peal the charter without having previously ob- 
tained a revocation of it by the crown under the 
great seal or sign manual Ih. 

Parke, B., was, however, of opinion, that the 
non-payment of the capital and the givmg,rthe 
false certificate were breaches of the directions 
and conditions m the charter ; that, by the pro- 
viso, it became necessary for a party seeking to 
avoid the charter for such breaches, to obtain 
first a revo(J?ition in writing under the great seal 
or sign manual, and that it was lawful for the 
crown to annex such a condition to the charter. 
Ih. 

3. Peactioe. 

Validity of Judgment not Impeachable.] — 
Upon a motion to revive a judgment by scire 
facias, the validity of the judgment cannot be 
impeached for the purpose of opposing that 
motion, but a separate application must be made 
to set aside the judgment. Thomas v. WilUmis, 

3 B. P. C. 655. 

Lapse of Time.] — A scire facias might issue to 
revive a judgment, although more than twenty 
years had elapsed since it was signed, if pay- 
ments within that time had been made on ac- 
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count. v, Welch ^ 3 D. & L. 565 ; 1 

B. 0. Rep. 69. 

An affidavit in support of a rule for a writ of 
revivor to revive a judgment more than twenty 
years old did not state that any part of the 
principal or interest had been paid within 
twenty years, or that there had been an acknow- 
ledgment m writing within the same period . — 
Held, insufficient. Loveless v. Bichn'dsun, 2 
Jur. (N.S.) 716 ; 4 W. E, 617. 

An application for a sci. fa., upon a judgment 
ten years old, will not be granted upon an affi- 
davit of the plaintiff’s attorney, which merely" 
stated that the debt and costs were still unpaid ; 
it must also have shown that he was the attorney 
when the judgment was obtained, or there must 
have been an additional affidavit of the attorney 
then employed, or of the plaintiff himself. Ahr- 
fol/i (^Buhe^ V. Silencer or Leicester^ 4 -D. P. G. 
746 ; 1 M. & W. 2U4 : 1 Tyr. & G. 249 ; 5 L. J., 
Ex. 90. 

Death of Public Officer.] — A public officer of 
a banking company, who was plaintiff, died 
after the issuing of a ca. sa., but before its 
execution : — Held, that it w’as not necessary to 
bring a scire facias, and that the defendant was 
therefore not entitled to be discharged, on the 
ground that the action had abated. Todd v. 
Wodght, 16 L J., Q. B. 311 ; 11 Jur. 471, 

T., suing as public officer, died after issue 
joined. The nisi prms record was made up from 
the plea roll as though he was alive ; the venire 
was awarded as between T. and the defendants, 
and no entry was made on the plea roll of the 
death of T., or of the appointment of B. as the 
new public officer. After the nisi^ prius was 
passed so made up, a memorandmn was entered 
on it of the death of T., and of the appointment 
of B., not by way of suggestion, nor followed by 
confession by the defendants, or a “nient de 
dire.” The cause was then entered for trial in 
the name of B. as plaintiff’, and was tried by the 
jury returned to the venire awarded between T. 
and the defendants. On the evening of the 
commission-day, notice was given to the defen- 
dants of the death of T., and that such entry 
would be made and the cause tried. The defen- 
dants appeared under protest, and the plaintiff 
had a verdict : — Held, that the entry on the nisi 
prius record was iiTegular, and did not authorise 
the trial of the cause in the name of B. Barne- 
loall V. Sutherland^ 9 C. B. 380 ; 1 L. M. & P. 
IdU; 19 L. J., C. P. 290 ; 14 Jur. 720. 

Identity Denied.] — On a summons for leave 
to enter a suggestion on a judgment recovered 
fourteen years before, the defem^nt totally 
denying his identity, and the transaction out of 
which the cause of action arose, the judge first 
allowed time to answer the affidavits, and ulti- 
mately declined to make an order, and left the 
plaintiff to his remedy by action. WaJ/c'i/ v. 
Wemley, 1 P. &; F. 415. 

When the identity of the defendant is denied, 
upon a summons to revive a judgment, the 
plaintiff’s remedy is by an action on the judg- 
ment, and the proper course for the defendant is 
to deny the averment of identity, Ih. 

Breach of Faith.] — Notwithstanding the 1 & 
2 Yict. c. 110, s. 18, it is no answer to a scire 
facias upon a judgment for 94?. 12^., that, after 
the obtaining of the verdict, and before the giving 
of the judgment for that sum, it was, by a rule | 
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of court, ordered that the verdict should be re- 
duced to 1*’,, and that the defendant should pay 
to the plaintiff’s attorney the costs of the action, 
and that the scire facias was sued out, after the 
making of the rule, fraudulently, and in breach 
of good faith. Farmer v. Mottram^ 6 Man. &; G. 
684 ; 7 Scott (N.E.) 408 ; 1 D. k L. 781 ; 13 
L. J., C. P. 10 ; 7 Jur. 994. 

To Recover Costs.] — The plaintiffs recovered 
a verdict on two bills of exchange for G8?. 65 . for 
damages and costs. After a fiat in bankruptcy 
issued against the defendant, they signed judg- 
ment. Afterwards, they proved under the fiat 
for the amount of the bills of exchange, the com- 
missioners refusing to allow them to prove for 
the costs. The bankrupt never obtained his 
certificate, nor was any dividend paid under the 
bankruiitcy. The plaintiffs subsequently sued 
out a scire facias to revive the judgment, solely 
with a view of recovering the costs. The court 
granted a rule to stay proceedings on the scire 
facias. Woodward v. Meredith^ 2 D. <!c L. 136 ; 
13 L. J., Q. B. 322. 

Waiver of Irregularity.] — Where a sci. fa. had 
been issued irregularly, to which an appearance 
was entered ; and the plaintiff having delivered 
a declaration, to which a plea was filed pending 
a motion to set aside the writ • — Held, that the 
plea was a waiver of the irregularity. S Ionian 
V. Gregory^ 1 D. & E, 181. 

Nonsuit.] — 111 scire facias the plaintiff may be 
nonsuited. O' Mealey v. 1 Camp. 484 ; 

10 E. E. 732. 

Staying Proceedings.] — The court will stay 
proceedings in sci. fa. on a judgment on a war- 
rant of attorney, on a suggestion that matters 
occurred before the signing of the judgment, 
from which it would appear that nothing was 
due to the jilaintiff, and will refer the case to the 
master to rei)ort. Grecnslade v. Vaughan, S D. 
P. C. 687. 

Costs.]— The 8 & 9 Will, 3, c. 11, s. 3, did not 
extend to a scire facias to repeal a patent prose- 
cuted in the name of the king, Bex v. Miles, 7 
Term Eep. 367. 

In scire facias against the conusor of a recog- 
nisance to the crown, no costs are recoverable by 
th'fe defendant, though he succeeds on demurrer 
and in error. Bex v, Bingham, 4 Tyr. 262 ; 1 C. 
& J. 379 ; 1 D. P. C. 280. 

An order, under the modern practice, allowing 
an executor to continue the proceedings in an 
action instituted by his testator, which order has 
been obtained by him after a judgment in favoim 
of his testator, and after notice of an appeal 
against that judgment, is equivalent to the old 
order for revival, and subjects him to the same 
liabilities. He becomes m effect a substantive 
party to the suit, and is personally liable for costs, 
Boynton v, Boynton, 4 App. Gas. 733 ; 41 L, T. 
450 ; 27 W. E. 825— H. L. 

* Pleadings.] — A defendant cannot plead any 
matter in bar to a sciie facias on a judgment 
which he might have pleaded to the original 
action. Baijlis v. Ilaijward, 5 N. & M. 613 : 4 
A. & E. 256 ; 1 H. & YG 609 ; 5 L. J., K. B. 52. 
S. P., Coolie V. Jones, Cowp. 728. 

To a writ of revivor the defendant pleaded, on. 
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equitable grounds, payment of a small sum by a 
third person at the defendant’s request, in accord 
and satisfaction of the entire sum due on the 
judgment : — Held, a gootl equitable plea. La w- 
Aev V. Peijton^ Ir. B. 11 (j. L. -1:1. 

To a declaration in scire facias against a 
shareholder of a company, on a judgment re* 
covered against the secretary of the company, a 
plea, that no memorial of the names, residences 
and descriptions of the directors and secretary 
had ever been inroUed in chancery, as required 
by act of parliament, is bad, as contamiug 
matter which might have been pleaded to the 
original action. Bradley v. Xjr<iuhart^ 2 D. 
(N.S.) 1042 ; 11 M. & W. 45G ; 12 L. J., Ex. 450. 
S. P., JBracllen v. E\jve, 11 M. & W. 432 ; 12 
L. J., Ex. 460 ; Philllpsonjy, Eqremtmt {EarV)^ 
6 Q. B. 587 ; 14 L. J., Q. B. 25. ' 

It was no ground for setting aside a scire 
facias as irregular, that there had been no return 
to an alias fi. fa. issued on the same judgment, 
although something had been done under that 
mit, because this might be the subject of a plea 
to the scire facias. Ilolmc,^ v, Xe^olanch^ D. & il. 
G42 ; 5 Q. B. 634 ; 13 L. J.. Q. B. 339 ; 8 Jur. 
615. 

It was no answer that a fi. fa. issued umler 
the same judgment, within a year after the judg- 
ment, unless iL appeared that the debt was satis- 
fied by the levy wliich took place under such 
writ. 11). 

If the original judgment was obtained collu- 
sively or fraudulently, such fraud and collusion 
may be pleaded in bar to a scire facias, or a 
motion may be made to set aside the proceedings 
as finudulent. I)o(l{fson v. Scotty 2 Ex. 457 ; 6 
D. & L. 27 ; 17 L. J., Ex 821, S. P., PltilUpson 
V. Egrenwiit (^EarT)^ G Q. B. 587 ; 14 L. J., Q. B. 
2o. 

It is not a good plea, either in abatement or 
in bar to a declaration in scire facias, that a writ 
of error has been sued out before the return of 
the scire facias and is still depending. Smwlie 
Y. Mattocli, 6 N. & M. 7S3 ; 6 A. & E. 239 ; 2 H. 
&; W. 188 ; 6 L J., K. B. 206. 

To a declaration on a scire facias, suggesting 
the breach of a bond, the defendant pleaded, 
that by a judge’s order it was ordered that the 
plaintiff should be at liberty to sign judgment 
in the action, with costs, and that the proceed- 
ings should be stayed on the costs being paid. 
Averment, that such costs were paid before the 
issuing of the scire facias : — Held, bad. Tajitor 
V. Edwavch, 4^. B. (n.s.) 1 : 27 L. J., C. P. 183 ; 
4 Jur. (N.S.) 339. 

J. M. 
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SEA AND SEA SHORE. 

1. OwM'rsldj'f of^ ami Btglitft on^ the Sea Shore^ 

656. 

2. Sea WalU and Banhs^ 66S. 

3. Wreeh, 673.— see Shipping-, 

4. Fishery.— See Fish and Fishery. 

1. Ownership of, and Eights on, Sea 
Shore. 

Foreshore — Prima facie Title in the Crown.] — 
The toreshore between high and low water mark 
pnmd facie belongs to the crown ; the burden of 
proving the contrary is on the claimant. Att.- 
Gni. V. Blchards^ Anst. (303 ; 3 E. E. 63. 

Ownership of — Several Fishery — Presump- 
tion.] — Prima facie the crown is entitled to every 
part of the foreshore of the sea between high and 
low watermark , but proof of the ownership of a 
several fishery over part of the foreshore raises a 
presumption against the crown that the freehold 
of the sod of that part of the foreshore is in the 
owner of the several fishery, Att.-Geii, v. Emer- 
son, 61 L. J,, Q. B. 79 ; [1891] A. C. 649 ; 65 
L. T. 564 ; 55 J. P. 709— H. L. (E.) 

Private Eights of Crown, subject to Public 
Eights.] — The crown may grant by letters patent 
to a corporation, a town and borough, being 
caput portfis as Portsmouth, all the land between 
the high and low water marks ; but this subject' 
matter of grant, as being jus privatum m the 
king, must he subject to the jus publicum, or 
public right of the king and people to the ease- 
ment of passing and repassing both over the 
■water and the land. Aft.-Gen. v. Bur ridge, 10 
Price, 350 ; 24 E. E. 706. 

Where a part of the sea coast or shore, being 
the property of the crown, and giving jus priva- 
tum to the king, is granted to a subject for uses, 
or to be enjoyed so as to be detrimental to the jus 
publicum therein, such grant is void as to such 
parts as are open to such objection, if acted upon 
so as to efi’ect a nuisance by working injury to 
the public right ; or it is a grant which does 
not divest the crown, or invest the grantee. 
AU.-Gen. v. Punneter, 10 Price, 378 : 24 E. E, 
723. 

Grant of Lands to he Eeclaimed.] — A grant of 
lands to be recovered from the sea must be re- 
duced into possession vdthin a reasonable time. 
AU.-Gen. v. Bichards, 2 Anst. 614 ; 3 E. E. 
632. 

Lands Eecovered from the Seas — Claim by the 
Crown.] — ^Where the crown seeks to recover 
land alleged to have been reclaimed from the 
sea by encroachment or purpresture, if the 
defendant disputes the crown’s title to the soil 
between the present high and low water mark, 
the court will direct issues to try that right 
before inquiring how far, in former times, the 
ancient high-water mark extended inland ; and 
this notmthstanding the hardship it may impose 
upon the defendant, who by admitting the soil to 
be part of the foreshore, wiE have proved the 
case of the crown, in the event of his failing to 
satisfy a jury that a grant must be presumed. 
AU.-Gen. v. Cliamherlaine, 4 Kay k J. 292. 

But if the defendant admits the crown’s title 
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to the soil between present high and low water 
mark, then, upon an inquiry what is the 
boundary of the foreshore, the onus would be 
thrown upon the crown of showing that the 
high-watermark in former times extended further 
inland than at present. Ih. 

Encroachment on Sea Shore — Claim by Crown 
— Public Eight.] — A proprietor <-)f a feu, de- 
scribed in the feu charter as bounded by the sea 
shore, enclosed a portion of the sands, which it 
was proved the public had inimemorially used 
for imrposes of enjoyment and otherwise : — Held, 
that the feuar being a wrongdoer, the officers of 
state on behalf of the crown, irrespective of the 
question as to the right of property, were 
entitled to the interdict. Smith v. Stair 
2 H. L. Gas. 807 ; 13 Jur. 713. 

Title against the Crown — Scottish Grant — 
Evidence of Possession — Seaware — Agts of 
Ownership .] — Lord Advocate v. Young^ 12 App. 
Gas. 544 — H. L. (Sc.), post, col. (501. 

Eight of Crown under Grant from a Subject.] — 

The crown held to be entitled to Sutton Pool, 
Plymouth. Semblc, under a grant from a sub- 
ject. Att.-Gcni. V Ceelcij, Wi^htvvD 208. And 
SQQ V. Plijmouth Ctirjni ration^ Wightw. 

134; 12 E. R. 719.' 

Limit of Crown’s Eights ] — In the absence of 
all evidence of particular Usage, the extent of the 
right of the crown to the sea shore landw^ards is 
prima facie limited by the line of the medium 
high tide between the springs and the neaps. 
Att,-G(‘n. V. Clianihm's^ 4 De G. M. & G. 200 ; 23 
L. J., Ch. 662 ; 18 Jur. 779 ; 2 W. E. 636. 

Eights of Crowm and PubUc — ^Arms of the Sea : 
and Navigable Eivers.] — The right of the crown ' 
to the soil in arms of the sea and ])ublic navigable | 
rivers is subject to the public right of passage, 
and any grantee of the crown must take sub- 
ject to such right. Colchester Corjmratioii v. 
Bnwlie, 7 Q. B, 339 ; 15 L. J., Q. B. 59 ; 9 Jur. 
1090. 

The public right in this respect incliules all 
such rights as, with relation to the circumstances 
■of each river, ai*e necessary for the convenient 
passage of vessel along the channel. Id. 

It IS therefore no excuse if a vessel, which can- 
not Teach her place of destination in a single tide, 
remains aground till the tide serves, although 
by custom or agreement a fine may be payable 
to the lord of the soil for such grounding. 

The bed of aU navigable rivers wffiere the tide 
flows and re-flows, and of all estiiariesior arms of 
the sea, is vested in the crown, but subject to the 
right of navigation which belongs by law to the 
subjects of the realm, and of which the right to 
anchor forms a part ; and every grant made by 
the crown of the bed or soil of an estuary or a 
navigable river must be subject to such public 
right of navigation. Gann v. Wkitstahle (^Free 
Fishers), 11 H. L. Gas. 192 ; 20 C. B. (n.s.) 

1 ; 35 L. J., 0. P. 29 ; 12 L. T. 150 ; 13 W. E. 
589. 

If a payment is claimed from ships by the 
owner of the soil of an estuary or a navigable 
river as an anchorage due, some facts must he 
shown which either prove, or from which it can 
be inferred, that the soil of such estuary or river 
was originally within the precincts of a port or a 
harbour, or that some service or aid to navigation 


was rendered to, the public in respect of which 
the grant of soil was made. Ih. 

Such a claim cannot be supported on the 
ground of its having been inimemorially made 
and submitted to. Ib. 

Foreshore of the Thames decreerl to the crowm 
in right of the prerogative. Att.-Gen. v. Phil 
pott, 2 Aiist. 607. 

The owmers in fee of the manor of Whitstable, 
in an action for anchorage dues, claimed in 
respect of a vessel casting anchor on a certain 
anchorage grouiii I situate within the sea below 
low-water mark, adduced evidence that the tolls 
had been taken from time immemorial, that they 
kept buoys, beacons, and lights to mark the 
bounds between the oyster beds and the 
anchorage ground ; that Whitstable, before 
and since the time of legal memory, had been 
mentioned in official documents as a port * and 
that in ancient times there was a place within 
the manor for the unlading of merchandise . — 
Held, that the anchorage dues had a legal origin, 
the existence of a port being established. How- 
ever commodious a place may be for vessels, it 
will not therefore become a port, the establish- 
ment of which must be by authority of the 
crown ; but evidence of traffic In respect of tolls 
of merchandise being taken, of a place being 
mentioned as a port in early documents, and of 
natural configuration favourable to the forma- 
tion of a port, justify an inference of fact that a 
port did exist. Foreman v. Whitstable (Free 
FUher.^), L. E. 4 H. L. 266 ; 21 L. T. 804 ; 18 
W. E 104(5. 

In a royal river the land between high and 
low water marks belongs to the crowm unless the 
grantee of adjacent land can show perception of 
profits thereof. Kislcii d. KilUqrew v. Gibbs. 2 
keb. 294. 

>Semble, in the absence of prescription, the soil 
of tidal rivers, as far as the tide goes, is in the 
crown, and not in the owner of the adjacent 
manor. Bulstrode v. IlaTl, 1 .Sid. 148. 

What is a Navigable Eiver.] — ^A creek 

or arm of the sea in order to be navigable, in the 
legal sense of the term, must be affected by the 
ebb and flow of ordinary or mean tides. The 
circumstance that it can be traversed by small 
boats does not make navigable a creek which is 
not so affected. The rights of private owners 
over the foreshore extend down to ordinary high- 
watpr mark, and there is no legal right for 
fishermen (apart from exceptional^^circumstfinces 
such as stress of weather) to draw up or leave 
their boats above that line. The expressions 
‘^navigable” and ‘‘ebb and flow” considered 
and explained. Ilchestor (Earl) v. Raishleigh, 
61 L. T. 477; 38 W. E. 104. 

Nuisance to Sravigation.] — The crown 

has no right to place upon the s<iil between high 
and low water marks in a tidal navigable river 
an erection which is a nuisance to navigation ; 
nor can it grant any such right to another. Att,~ 
Gen. V. Johnson, 2 Wils. Ch. 87 : 18 R, E. 156. 
Bex '7. Lord Qrosiemr,2 8tark. 511 ; 20 E, R. 
73fi. 

Property Passing by Grant.] — Queen Eliza- 
beth, by royal letters patent, granted to the 
corporation of Hastings lands in and about 
Hastings, which were liable to forfeiture, as 
being affected by superstitious uses, and had 
been previously concealed, and “ all that her 
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parcel of land and her hereditaments called the 
Stone Beache, with the appurtenances in Has- 
tings afotesaidj in her county of Sussex, and all 
messuages, houses, edifices, and buildings what- 
soever, with their appurtenances, in and upon 
the aforesaid parcel of land called the Stone 
Beache” : — Held, fir»t, that there was no pre- 
sumption from the language of the grant against 
the extension of the grant to the part of the 
beach below liigh-water mark. JlaHtUigs Corpo- 
Tcution V. infin. 

Held, secondly, that inasmuch as it appeared 
that the expression ‘‘Stone Beach” was now 
applied to the entire part of the beach covered 
with shingle, which extended below as well as 
above high-w’ater mark, and that the inferior 
boundary, called the “ Stone’s Foot.” was liable 
to vary according to the state of the w ind and 
tide, the whole present foreshore, ivhether now 
shingle or sand, must, as against a person not 
claiming any title m himself, be presumed to be 
included in the grant, and injunction granted 
accordingly to restrain the deposit of earth on 
the sand below the Stone’s Foot. 11). 

By an act reciting that a tract of land daily 
overflowed by the sea, and to which the king in 
right of his crown claimed title, might be [pro- 
ductive if embanked, and that the king had con- 
sented to such embaukment, a i)art of the land, 
called Lipsou Bay, was granted to a company 
for that purpose. On one side of the bay was 
the northern side of an estate called Lipson 
G-round, forming an irregular declivity, in parts 
perpendicular, and in parts sloping down to the 
sea shore, and overgrowm wnth brushwood and 
old trees. The company in embanking the bay 
made a drain on this side, in the same direction 
wfith the cliff, cutting through it in parts, but 
leaving several recesses of small extent between 
the projecting points. These recesses used to be 
overspread with seaweed and beach, and ivere 
covered b}*- the high water of the ordinary spring 
tides, but not by the medium tides : — Held, in 
the absence of proof as to acts of ownership, that 
the soil of these recesses must be presumed to 
have belonged to the owner of the adjoining 
estate, and not to the crown ; and did not, there- 
fore, pass to the company by the act of parlia- 
ment. Lowe V. G-oceU, 3 B. & Ad. 802 ; 1 L. J., 

K. B. 224. 

The charter of 11 Edw. 3, as interpreted by 
21 & 22 Viet. c. 109, conveyed to the Duke of 
Cornwall all the rights of the crown jn the fore- 
shore, of the county of Cornwall, and not merely 
the foreshore attached to the manors granted by 
the charter, JPenryn Cofpomtwth v. Holm, 46 

L. J.. Ex. 506 ; 2 Ex. D. 328 : 37 L. T. 133 : 25 
W. B. 498. 

By a royal patent (temp. Jac. II.), lands speci- 
fically described by namej^adjoimng a sea-shore, 
were granted, “ and also all and singular lands, 
tenements, &:c., to the aforesaid premises, &c,, 
belonging, &c., or with the said premises or any 
part or parcel thereof used, occupied or enjoyed.’^ 
The peraon in whom the estate of the grantee 
became invested brought an action for trespass 
on the adjacent sea shore betw'een high and low 
wrater mark, and for trover and converaionihof 
ungathered drifted seaw'ced thereon, and. at the 
trial proved convictions at petty sessions for 
trespasses on the locus in quo, and an award in 
his favour in a former action by him against an 
alleged trespasser Held, first, that the general 
words of the patent, explained by user and en- 
joyment, passed the sea shore adjoimng the lands 


granted down to low-water mark. Brew v. 
Haven, Ir. B. 11 C. H. 198— Ex. Oh. 

A grant by the crowm of “ all coals under the 
commons, waste grounds, or marshes” of a 
certain manor, held to pass coal lying under the 
space between high and low water mark on the 
shore of such manor. Att.~Gen. v. Hiinmei\ 6 
W. B. 804. 

A grant of ‘‘ sea-grounds,” “ shores,” and 
“ oyster layings ” held to pass the sea-shore. 
Scratton v. Brown, 4: B. &: C. 485 ; 6 D. & B. 
536 ; 28 B. B. 344, 

A grant of a fishery does not necessarily in- 
clude the soil. I h. 

Successive G-rants by Crown,] — Foreshore was 
granted to difierent persons in succession by the 
crowuL • — Held, that the first grantee wms entitled. 
Vijner v. Mersey Boolis, 14 C. B. (n.S.) 763. 

Quaere, whether the crown can grant lands 
under^ the sea, which after the grant become 
derelict : and as to what words are necessary to 
pass such lands. Att,-Gen, v. Farmer, 2 Lev. 
172 ; Hir Th. Baj^'mend, 246 ; 2 Mod. 106. 

Grant of Foreshore — Possessory Title — Evi- 
dence of.]— A possessory title sufficient against 
a trespasser may be established by persons 
claiming foreshore, without producing evidence 
sufficient to displace the title of the crown. 
Hastings Corporation v. Hall, L. B. 19 Eq. 558 ; 
22 W. B. 724. 

In a suit against a trespasser by persons claim- 
ing title to foreshore and givdng evidence of acts 
of ownership in support of theij‘ title, it is not 
open to the defendant to prove any acts of owner- 
ship by the crown except such as can be sbowm 
to have been done with the knowledge of the 
plaintiffs. Ih. 

Evidence of acts of ownership on parts of the 
foreshore which were separated and divided from 
the part in dispute by the foreshore admitted to 
belong to the crown, is admissible to prove the 
defendant’s right to the whole of which they 
formed part. Att,-Gen, v. Portsmouth Corpora- 
I tion, 25 W. B. 559. 

A patent of James I. granted the priory of 
Holmi)atrick, situate at 8kerries, and also the 
I four islands to the priory belonging, to wit, the 
island called Skennick, containing three acres, 
&c. ; and the [latent used large general words 
granting wi-cck of the sea, flotsam, jetsam, (kc. ; 
and all the appurtenances to the priory bejpng- 
ing . — Held, that these words, coupled with proof 
of enjoyment for seventy years of the foreshore, 
by letting to tenants to take seaweed, &;c., wei e 
sufficient evidence to support a finding that the 
shore passed under the grant. Heahj v, Thorne, 
Ir. B. 4 G. L. 495 ; 18 W. B. 1004. 

Upon the evidence furnished by ancient docu- 
ments and modern acts of ownerahip which have 
passed unquestioned by the crown, a title to a 
portion of the soil lying between high and low 
water mark of the Thames, as forming part of 
the adjoimng manor, may be sustained as against 
the crown, although no grant from the crown of 
the land in question can be produced. Alston's 
Estate, In re, 5 W. B. 189. 

The crown granted all the regions, countries, 
or territories of 0., and also all other manors, 
lands, &c., lying and being in and within the 
limits, meres, and bounds of the said territory ; 
and stated, in describing the boundaries, that the 
river of L. on the west and north-west, “ and the 
sea shore towards the east, and the bank of the 
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bay of K. towards the north, is held to be the 
most noted mere and boundary within the terri- 
tory aforesaid,” and excepted from the grant all 
weirs and fisheries m the river : — Held, first, 
that the description did not necessarily exclude 
from the grant the shore of the bay between high 
and low water mark. Uanfudy (^JEarV)^ Ex 
parte^ Ir. R. 1 Eq. 128. 

Held, secondly, that contlmious acts of ovuier- 
ship by the grantees on the shore of the bay were 
admissible to show that the foreshore constituted 
part of the premises granted. Ih. 

The pursuer brought an action to establish his 
title as against the defenders and the crown to 
the foreshore of the sea ex adverse land of which 
he was the proprietor. He claimed under a grant 
of feu made to his ancestor in 1804, winch 
described the property granted as land bounded 
by the sea, but he did not endeavour to show 
that the grantor had an express title from the 
crown. He, however, endeavoured to proye his 
title to the foreshore by prescriptive possession 
following on Ins own title, and, inter aha, ad- 
duced evidence to show that his predecessor in 
1827 built a retaining wall upon a portion of the 
foreshore ; that he and his predecessors had taken 
stone and sand from the shore ; and that they 
and their tenants had exclusively carted away 
the drift seaware. The crown, on the other 
hand, adduced evidence to show that stones and 
sand were taken from the shore to build a 
harbour, and that the villagers had carried away 
in creels drift seaware : — Held, that, notwith- 
standmg the absence of an express title in the 
superior, the pursuer had given sufficient proof 
that he and his predecessors had been in posses- 
sion of the foreshore in question for the* prescrip- 
tive period specified in the Scottish Act of 1617, 
c. 12, and the act of 87 & 38 Vict. c. 94, by virtue 
of their heritable infeofiments, and that he had 
consequently a valid right of property in the 
solum of the foreshore as against the crown. 
Lord Advocate v. Yoiing^ 12 App. Gas, 544 — 
H. L. (Sc.) 

Taking of wreck, building jetties, bringing 
actions and taking royalties for mussel fishing, 
are evidence of user of right to the soil. Lc- 
strange v. Bowe, 4 F. & F. 1048. 

Evidence of user of foreshore by taking sea- 
weed, &c., held sufficient to establish title to 
foreshore not specifically granted. Baly v. 
Murray^ 17 L. R. Ir. 185. 

IJ^r held admissible to explain ancient grant 
oltorcshore. JDonegall (Margnis') v. Temple more, 
9'Ir. C. L. Bep. 374. 

Taking stones and seaw'eed by the public held 
not to displace a title to the seashore proved by 
ancient grant explained by user by tbe grantee. 
Hamilton v. Att.-Gen. for Ireland, 5 L. B. Ir. 
555. 

Evidence of acts of ownemhip on the foreshore 
coupled with a grant from the crown of a manor 
adjoining the sea held to prove that the foreshore 
passed to the grantee of the manor. Att.-Gen. 
V. Jones, infra, col. 663, 

A jury IS at liberty to infer ownei’ship from 
repeated acts of ownership, as evidencing a 
grant from the crown. Wyse'y. Leahy, Ir. B. 9 
C. L. 384, 

Scotch Law — ^Evidence of User.] — ^There 

is no presumption in Scotch law that the fore- ; 
shore passed under a crown grant of the adjoin- 
ing land ; but it may be shovm by evidence of 
user and possession that the grant included the 


foreshore, Agnew v. Lord Advocate, 11 Ct. of 
Sess. Gas. (3rd. ser.) 309. 

In 1861, the trustees for sale under the will of 
A. (executed m 1854) purported to convey to M. 
the foreshore of a townland, and in 1865 he 
obtained a verdict against P. K., a tenant of 
adjoining lands, for trespassing on the foreshore 
and taldng seaweed therefrom. In that action, 
proof 'vvas given of exclusive acts of ownership 
over the foreshore by M. and his predecessors in 
title for above sixty years, but there w’as no 
positive evidence of a grant of it from the crowm. 
In 1873, T. K. and others, who were akso 
adjacent tenants, proceeded to carry ofi the sea- 
weed in assertion of an alleged public right, 
whereupon M.’s successors in title having filed 
a bill against them praying that the plaintiffs 
might be declared entitled to the foreshore and 
seaweed, and be quieted in the exclusive posses- 
sion and enjoyment thereof, and for tlie usual 
injunction : — Held, that upon the facts, the 
plaintiffs w^ere entitled to the relief sought ; 
and tliat as the defendants and P. K. were 
members of the same local class, asserting an 
adverse public right, the record and judgment 
in the action of 1865 w^ere properly receivable 
in evidence. Mnlliolland v. Killeti, Ir. B. 9 Eq. 
471. 

A. claimed the sea shore in front of his land, 
upon the gi’ound of uninterrupted enjoyment for 
sixty years, evidence of user being that his cattle 
had been allowed to stray over the invisible line 
of boimciary separating his land from the sea- 
shore . — Held, that where property is of a nature 
that it cannot be easily protected against intru- 
sion, and if it could it would not be worth the 
trouble of preventing it, mere user is not 
sufficient to establish a right. Att.-Gen. v. 
Chamhers, 4 De G. &; J. 55 ; 5 Jur. (K.S.) 745 ; 
7 W. B. 404. 

A grant of wreck from Hen. II., to an abbey 
upon all their lands by. the sea, confirmed by 
inspeximns by Hen. Till., and a subsequent 
grant by him of the island of B. and its shores, 
belonging to the late abbey, supported by evi- 
dence, that beHveen forty and ffity years back 
the proprietor of the island of B. raised an 
embankment across a small bay, and had ever 
since asserted an exclusive right to the soil, 
without opposition : — Held, that although tbe 
usage of forty j^ears’ duration could not of itself 
establish such exclusive right, or destroy the 
rigli^s of the public ; yet, that it was evidence 
from which prior usage to the sainj effect might 
he presumed, and ’which, coupled with the 
general words contained in those grants, served 
to establish such right. Chad, v. Tilsed, 6 
Moore, 185 ; 2 Br. & B. 403 ; 23 B. B. 477. 

So, where the lessees of a fishery bad j>nhlicly 
landed their nets on ihe shore at A. for more 
than twenty years, and had frequently repaired 
the landing-place, although both the fishery and 
landing-place had originally belonged to one 
person, but no evidence was offered in an action 
for the disturbance of the lessor’s rights, to show 
that he or those owned the shore at A. 
under him knew of the lessees of the fishery 
lauding their nets there : — Held, that it was 
properly left to the jury to presume a grant of 
the right of landing to the lessees by some 
former owner of the shore at A. Gray v. Bund, 

5 Moore, 527 ; 2 Br. & B. 667 ; 23 B. B. 530. 

Lords of Manors — Ownership of Foreshore.] — 

The foresliore below high-water mark may be 
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parcel of the adjoining manorj and where, by an 
ancient grant of the manor, its limits are not 
sufficiently defined, acts of ownership are admis- 
sible evidence that such foreshore is parcel of 
the manor, Walton-cum-Tvimley Manoi\ hi re^ 
Toinliiu'j hv parte, 28 L. T. 12 ; 21 W, R. 1:75. 

The sea shore between high and low water 
mark may be parcel of the adjoining manor. 
heavfort (Bulie) v. Swansea Corporation, 3 Ex. 
413, 

Where, by an ancient grant of the manor, its 
limits are not defined, modern usage is admissible 
to- show that such sea shore is paicel of the 
manor. Ih. 

On a trial of an information of intrusion, the 
question being as to the title of the defendant, 
as against the crown, to a portion of the sea 
shore between high and low water mark, adjacent 
to Cemmaes, in the Isle of Anglesea, he gave in 
evidence a grant by James I. of the manor of 
Cemmaes to an ancestor of the present lord of 
the manor, and also gave evidence of acts 
of ownership over the sea shore both by himself 
and the lord of the manor ; and there was also 
evidence of acts of ownership on the part of the 
cro^vn, The judge told the jury that the ^rant 
of the manor did not pass the sea shore, and he 
left it to the jury to say whether they were 
satisfied by the evidence ot user that the defen- 
<lant had acquired a title as against the crown : 
— Held, a misdirection : and that the proper 
question was, whether the evidence of user 
coupled with the grant satisfied the j*ary that 
the defendant had such title. Att- Oeii. v. Jones, 
2 H. & C. 347 : 38 L. J., Ex. 249 ; 6 L. T. 655. 

Acts of ownership exercised by a lord of a 
manor upon the sea shore adjoining, between 
high and low water mark, such as the exclusive 
taking of sand, stones, and seaweed, may be 
called in aid, to show that the shore is parcel of 
the manor, where an ancient grant under which 
the manor appears to have been held, and which 
professes to grant the manor, with “ wi'eck of 
the sea,” “ several fishery,” and other rights of an 
extensive description, does not expressly purport 
to convey “littns maris.” Cuhnadu v. Rowe, 
6 C. B. 861. 

In an action by the lord of a manor for taking 
shell fish and shingle on the foreshore of the 
manor, between high and low water mark, his 
title being under a royal grant of the manor, 
with anchorage and groundage, but with no 
express mention of the shore : — Held, thab^this 
^’ant affordefl of itself a jiresumption that it 
included the soil of the shore ; and the jury was 
clii-ected that, upon matters of that nature, they 
would properly be guided by the opinion of a 
judge. Jje St^range v. Rowe, 4 E. & E. 1048. 

An earlier grant from the crown to a corpora- 
tion of rights of anchjorage, groundage and 
ballast over the shore of the locus in quo would 
not weigh much against positive evidence of the 
exercise of rights of ownership over the shore by 
the ancestors of the present lord of the manor, 
under the grant of the manor. Ih. 

Evidence of such acts of ownership as licences 
to take shingle, sand and seaweed, is receivable 
to support the presumption of a grant of the coil 
of the shore. 

A lord of a manor, by lease and release, 
bargained and sold certain sea grounds, oyster 
layings, shores, and fisheries, extending from the 
south, at low-water mark, to north, at high- 
water mark, and containing, in the Whole, by 
estimation, SOO acres of land, covered with water, 


[ or thereabouts, as the same are beaconed, 
i marked, and stubbed out ; since the date of the 
I deed, the sea had imperceptibly encroached upon 
the land, and the high and low water marks had 
‘ varied in the same proportion : — Held, that so 
' much of the soil of the shore as from time to 
I time lay between high and low water mark had 
’ passed to the gi*antee under this deed. Sci'attoii 
! V. Rnmn, 6 D. & R. 536 ; 4 B. & C. 485 ; 28 
R. R. 344. 

Seaweed — Right to Take.] — ^A. was owner of an 
estate, of which the estate of K. M, formed part. 
A portion of the land was let on lease to a 
‘‘ tenant, with liberty to take the seaware, along 
with the other tenants, for manuring the land.” 
In 1814 part of the estate known as H. M. was 
sold to E., and the lands were described in the 
conveyance as ‘‘ the same is presently possessed 
by the tenant.” The conveyance contained no 
express grant of the right to take the seaware, 
but it contained the words “ together with all 
the appurtenances ” : — Held, that there was no 
easement created by prescription, and that the 
words “together with the appurtenances” did 
not of themselves pass an easement to E. to go 
and collect the seaware adjoining A.’s estate to 
! manure his* lands. Baird v. Fortune, 7 Jur. 

* (N.S.) 926 ; 5 L. T. 2 ; 10 W. R. 2. 

The lord of a manor cannot establish a claim 
' to the exclusive right of cutting seaweed on 
rocks situate below low-water mark, except by a 
grant from the crown, or by such long and 
undisturbed enjoyment of it as to give him a 
title by prescription. BeneU v. Pwon, 1 Knapp, 
P. C. 60. 

By a royal patent (temp. Jac. IL), lands speci- 
fically described by name, adjoining a sea shore, 
were granted, “ and also ail and singular lands, 
tenements, &c., to the aforesaid premises, &c., 
belonging, &c., or with the said premises or any 
part or parcel thereof used, occupied or enjoyed.” 
The person in whom the estate of the grantee 
became vested brought an action for trespass on 
the adjacent sea shore between high and low- 
water mark, and for trover and conversion of 
ungathered drifted seaweed thereon, and at the 
trial proved convictions at petty sessions for 
trespasses on the locus in quo, and an award in 
his favour in a former action by him against an 
alleged trespasser : — Held, that trover lay by the 
owner of the shore for the wrongful taking of 
seaweed cast by the sea upon the shore betfveen 
high and low water mark, though such seaweed 
had been left ungathered by the plaintiffi Brew 
\ V. JIaren, Ir. R. 11 C. L. 198 — Ex. Ch. 

Held, secondly, that the convictions and award 
were properly received in evidence. Ih. 

There is not, at common law, a general right 
' in the public in entering the sea-shore for the 
; purpose of taking seaweed. Howe v. Stoioell, 1 
; Alcock &: Napier, 348. S. P., Hamilton v. Att.- 
Gen. fur Ireland, 5 L. R. Ir. 555. 

^ Scotch Grrant — “Parts Pendicles and Per- 

tinents.”] — In Scotland a grant of lands adjoin- 
ing the sea “ in the parts pendicles and perti- 
nents,” although the sea is not mentioned as a 
boundary, passes the sea shore and the right to 
take seaweed. Hacalister v. Caniphell, 15 D. B. 
&: M. Bess. Gas. 490. 

Right to Shingle,] — A surveyor of highways 
cannot justify under a prescriptive right or a 
custom to take stones from the waste, whether 
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adjoining the sea shore between high and low- 
water mark or otherwise, for the purpose of re- 
pairing the highways of a parish. Padioich y. 

7 Ex. 854 ; 22 L. J., Ex. 198. 

In an action for taking stones and sand from 
the sea-shore, the defendant pleaded a custom in 
the inhabitants of a township, of which he was a 
member, and also a prescriptive right for the 
inhabitants and overseers of the highways of 
that township, to take such stones and sand for 
the repair of the highways : — Held, that such a 
custom was bad, being a profit a prendre in 
alieno solo ; and that the overseers of the high- 
ways, and the inhabitants of a township, not 
being a corporation, were not capable of taking 
by grant, and therefore could not claim such 
right by prescription. ConstaUe v. XiclioUtm, 
14 C. B. (N.S.) 230 ; 32 L. J., C. P. 240 ; 11 W. R. 
698. 

It IS the duty of the crown to protect the 
realm from the inroads of the sea by maintaining 
the natural barriers, or by raising artificial bar- 
riers ; and therefore no subject is entitled to 
destroy a natural barrier against the sea. And 
if the destruction of such natural barrier would 
cause an injury to a neighbouring landowner, he 
is entitled to an injunction to restimn it. In an 
action by the owmer of a piece of land adjoining 
the foreshore, an injunction was granted to re- 
strain the defendant, the owmer of the foreshore, 
from removing shingle therefrom, so as to expose 
the plaintiff’s land to the inroads of the sea ; 
although the shingle was removed for sale in a 
natural and ordinary user of the land. Att.- Gm. 
V. Tomline, 49 L, J., Ch. 377 ; 14 Ch. D. 58 ; 42 
L. T. 880 ; 28 W. E. S7U ; 44 J. P. 617—0. A. 

Eight to Sand.] — A custom for the inhabitant 
landliolders of a parish to dig or take, from closes 
adjoining the sea shore, sand which had been 
from time to time drifted from the shore, and 
carried by the wind from the shore into and de- 
posited upon such closes, is bad. First, because 
the sand when deposited becomes a part of the 
soil of the closes, and therefore the custom is for 
taldng a profit in alieno solo ; and, secondly, for 
uncertainty, it being impossible to distinguish 
between the original soil of the closes and the 
sand from all time ch’ifted upon it. Plewett v. 
Treqonivmq^ 5 JST. & M. 234 : 3 A. & E. 554 ; 
1 H. & W.' 431 ; 4 L. J., K. B. 223. 

There can be no custom to take sand from 
foreswore belonging to the crown, or to a subject. 
jSLacnamani v. Hlggina, 4 Ir. C. L. R. 326. 

Eight of Surveyors of Highways to take 
Shingle.] — The plaintiff, by virtue of a grant 
from the crown, made 36 Hen. 8, claimed, as lord 
of the manor of 0., to be entitled to the beach 
or shore of the sea between high and low 
water mark. The defendants, the surveyors 
of highways, took the stones to mend the 
highway of the parish. Upon a bill filed by 
the plaintiff against them, the defendants put 
in their answer, denying the right claimed by 
the plaintiff, and insisting upon their right to 
take the stones by custom, and also by pre- 
scription, and also under the Highways Act, 
6 & 6 Will. 4, c. 50 ; and upon a motion to 
dissolve the injunction obtained by the plain- 
tiff : — Held, that the rights claimed by the 
plaintiff were legal, and must be decided by an 
action ; that the coui’t must consider which of 
the two parties were likely to sustain most 
injury ; that, notwithstanding the want of dis- 


tinct evidence respecting injury, the court, to 
prevent a possible mischief, would grant an 
injunction, and give the plaintiff leave "*to bring 
an action, but it refused to say that he must do 
so. Clowes V. Bech^ 20 L. J., Ch. 505. 

A highway board is not entitled, under 5 & 6 
Will. 4, c. 50, ss. 51, 52, to remove shingle for 
the repair of the highways from below high- 
water mark, so as to cause increased danger of 
encroachment bv the sea. Pitts v. Kniqshekhje 
Kiglmay Board, 25 L. T. 195 ; 19 W. R' 884. 

A special custom to take shingle from tlie 
beach above high-water mark for the repairing 
of the highways of the parish is bad as to such 
portion of the beach as is private property, being 
a custom of a profit a prendre in another maiiA 
land. Ih. 

Duchy of Cornwall— Presumption of G-rant or 
Statute,] — Prima facie, foreshore in the duchy 
is within the parliamentary grant to the Black 
Prince, and therefore inalienable ; but evidence 
of enjoyment by the owner of the adjoining 
manor may justify the presumption of a statute 
(or prior grant from the crown ?) vesting it in 
the landovTier. Lopes v. Andrews^ 3 M. & R^". 
32.^5 f'o L. ,J. (o.S.) K. B. 46. 

Claim by Prince of Wales — Duchy of Corn- 
wall — Procedure by Information.]— 

(^Pri)ioe of Wittes') v. St, Aul)un, Wightw. 
167 ; 12 R. R. 718, n. 

Shell Pish.]— Semblc, the public have a right 
to take shell fish from the foreshore, unless a 
several fishery has been speclaUy granted, but 
(semble) not to take fiish shells. Bagot v. On' 

2 Bos. & P. 472 1 5 R. R. 668. 

Grant of Fishery — Soil.] — A grant of a fishery 
in an arm of the sea, coupled with leases thereof 
and of royal fish : — Held, to pass an interest in the 
soil. Jle,e v. Ellis^ 1 M. & S. 662. 

Quay below Low Water — Trespass.] — ^A quay 
erected below low-water mark at Yarmouth 
belongs to the crown ; and an intruder on the 
crown may have an action of trespass againsr a 
stranger. Johnson v. Barret, Aleyn, 10. 

Erection of Groyns,]— Occupiers of lands ad- 
joining the sea may erect groyns to defend their 
land, although such erections may make it neces- 
sar 3 r» for neighbours to erect others. Bex v. 
Pagham Level Commisswners, 2 Man.&Ry.'46S ; 
8 B. & C. 358. 

Gradual Encroachments.] — If the sea or an 
arm of the sea, by gradual and imperceptible 
progress, encroaches upon the land of a subject, 
the land thereby covered with waater belongs to the 
crown, ffidl and Selby By,, In re, 6 M. W. 
327 ; 8 L. J., Ex. 260. 

Alluvion.] — Lands formed by alluvion, that is, 
by gradual and imperceptible deposit on the 
shore of the sea, belong to the owners of the 
adjoining demesne lands, and not to the king 
juij^ coronce. B.ex v. Yarborough (^Lord)^ 2 
Bligh (N.s.) 147 ; 1 Dow & Clark, 178 ; 5 Bing. 
163 ; 4 D. & R. 790 ; 3 B. & C. 91 ; 27 R. R. 292. 

Accretion.] — Where there is a gradual accre- 
tion of land, which is the result of artificial 
causes produced by the lawful use of the land by 
the owner, such accretion does not belong to the 
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crown. Att.- Gen. v, Cham ievs, 4 De Gr. & J. 55 ; 
5 Jtir. CN-.S.) T45 ; 7 W. E. 404. See S, C, below. 

\Vliere the accretions are of gradual and imper- 
ceptible progress, there is no distinction between 
accretions produced by natural and artificial 
causes. Ih. 

If, however, the artificial causes can be shown 
to have been intended to produce the accretion, 
the crovui would be entitled. 11). 

On an information an issue was raised as to 
the right of the crown to alluvion produced by 
artificial causes, the crown claiming to have the 
beundary of the rights of the crown defined as 
it would have existed but for such artificial 
causes. Att.-Gen. v. Cliambo'S. 2 Eq. R. 1195 ; 
2 W. R. r»36. See S. 61, above. 

Land formed by gradual accretion belongs to 
the owner of the adjacent soil. d. jSeeb- 
7i5/v>fs V. India Co.., 10 Moore, P. C, 140; 6 
Moore, Ind App. 267. 

The sea leaves land dry, QiiJure, whether the 
crown or adjoining landowner shaR have it. 
A)ion.^ Ryer, 326 b. 

Clyde — Dredging.] — Held, that the Clyde 
ISTavigation Trustees, being empowered by ss. 76 
and .S4 of 21 21 Yict. c. 194, to dredge thJ bed 

of the River Clyde to a depth of seventeen feet, 
cannot be interdicted from dredging ground 
which has been declared the property of the 
riparian owner, subject to any right which the 
public may have over it, and subject also to any 
rights conferred on the trustees by their acts of 
parliament : but so held without prejudice to 
the question of their hability to subsequent com- 
pensation for damage Blantijve {Lord') v Clyde 
Nat'lgatioti Trustees, 6 App. Cas. 273 — H. L. (Sc.) 

Right of Access to Sea — ^Eoreshore.] — On a 
petition of right against the government for 
damages done to the petitioner’s tenement by 
the execution of reclamation and other works 
upon the foreshore in front of it : — Held, that 
the petitioner by virtue of his tenement had the 
same right of access to the sea as a riparian pro- 
prietor has in respect to a tidal river. Att.-Gen. 
{Btraits Settlements) v. Wemyss, 57 L. J., P. C. 
62 ; 13 App. Cas. 192 ; 58 L. t. 358-P. C. 

Right of Bathing.] — The powers confen'ed 
upon local commissioners or local boards of 
health under 10 11 Viet, cc. 34, 89. or under 

cuny special act, for regulating the mode of 
ing -on the ^ea shore, and licensing bathing 
machines there, do not w^arrant the licensees of 
such machines in placing them on any part of 
the foreshore which is private property. Mace 
V. Philoox. 15 C. B. (2? S.) 600 ; 33 L. J., 0. P. 124 , 
10 Jur. (iT.s.) 680 ; 9 L. T. 766 ; 12 W. R. 670. 

The public at large h^s no common-law right 
to bathe in the sea ; and, as incident thereto, of 
crossing the shore on foot, or with bathing- 
machines for that pm’pose. Bland ell v. Cat- 
terall, 5 B. & Aid. 268 ; 24 R. R. 353. 

Right to Beach Boats — Toll — Local Act.] — 

Ei.shermen had immemorially been used to beach 
their boats upon lands near the sea, the 0 Wf^ler 
of which had recently obtained an act anthoris- 
ing him to levy a yearly sum for each boat 
beached : — Held, that he could not exclude the 
fishermen without a'jsigning to them other land 
equally suited for beaching boats. Aiten v. 
Stephen, 1 App. Gas. 406— H, L. (Sc.). See also 
Ileliester {Earl) v. Raishlelgli, col. 658, 


Tidal Portion of River Thames — Private 
Owner — Right to Dredge.] — Grantees from the 
crown of portions of the foreshore of the lower 
Thames are entitled to dredge and raise sand 
and gravel on their own property without pre- 
viously obtaining a licence fi’om the conser- 
vators. Pearce v. Bunting. 65 L, J., M. 0. 131 ; 
[1896] 2 Q. B. 360 ; 75 L. T. 184 ; 60 J. P. 
695. 

‘‘Bed and Soil.”] — The expression “bed and 
soil ” in s. 87 of the Thames Conservancy Act, 
1894, does not include foreshore. Ih. 

Parochiality of Shore.] — The portion of land 
on the sea shore between ordinary high-water 
mark and ordinary low- water mark may form 
part of the parish coming down to the shore, 
but there is no primfi facie presumption that it 
does so ; and, in the absence of evidence that it 
does form part of the parish, it must he taken 
not to be part of it. Iteg. v. Musson. 8 El. k Bl. 
900 , 27 L. J., M. C. 100 ; 4 Jur. (NS.) Ill ; 6 
W. R. 246. 

The foreshore may form part of a parish ad- 
joining the sea, but there is no primd facie 
presumption that it docs. Ih. 

There is no presumption that any part of the 
sea shore is parochial, and it lies on those who 
assert its parochiaUty to prove it. Brulgioater 
Trustees v. Bootle-cum-Llnacre, 36 L. J., Q. B. 
41 ; L. R. 2 Q. B. 4 ; 15 L, T, 351 ; 15 W. R. 
169. 

Where the sea forms the boundary of a parish, 
the shore between high-water marks of ordinary 
springs and of medium tides is within the parish. 
Beg. V. Gee, 1 El. k El. 1068. 

Evidence that lands reclaimed out of a river 
had been rated to the poor : — Held to outweigh 
evidence of perambulations which put the parish 
boundary at high-water mark. Ipsunclb Boeli 
ComnusCumers v. St.. PeteCs, 7 B. & S. 310. 

Tithes of Oysters — Eoreshore Intra- 

paroohial.] — Oyster layings, in respect of which 
tithes had been i)aid for sixty years • — Held to 
be mtra-parochial and titheable. Perrott v. 
Bryant, 2 Y. k C. Ex. 61. 

And see Rates and Rating-. 

Offences on— Jurisdiction — County.] — That 
part of the sea shore which hes between high 
and low water mark is within and part the 
adjoining county, so that the justices of the 
comity have jurisdiction to take cognisance of 
olfences committed thereon, whether the land is 
covered with water or not at the time the offences 
are commlTtted. Emhletoii v. Broien, 3 EL &:E1, 
234 ; 30 L. J., M. 0. 1 ; 6 Jur. (N.s.) 1298. See 
also Shipping, vol. xiii., col. 922. 

Sea Shore not a “ Street, Highway, or Pnhlic 
Place.”]— Within the Gasworks Clauses Act, 
1847. Maddocli v. Wallasey Local Board, 55 
L. J., Q. B. 267 ; 50 J. P. 404. 

2. Sea Walls and Banks, 

Right to Erect.] — Persons occupying lands 
adjoining the sea may erect such defences as are 
necessary for the preservation of their own lands, 
although such erections may render it necessary 
for their neighbours to do the like. Besc v. 
Pagliam Level Commissioners, 2 M. &: Ry. 468 ; 
8 B. & C. 353. 
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Commissioners of Sewers.] — Commissioners of 
sewers for certain levels may erect defences for 
the preservation of land within those levels. Ih. 

Vesting — Jurisdiction.] — Section 10 of 

the Sewers Act, 1883 (amending 23 Hen. 8, c. 5), 
hy which aU walls, banks, &c., adjoining the 
sea or tidal rivers are to be within the jurisdic- 
tion of the commissioners, does not vest such 
walls, &;c., in the commissioners until they have 
taken them within their jurisdiction m the 
manner described in s. 47. West jS’crfolli Farmers' 
2Iamire Co. v. Avail dale.^ 55 L J., Q. B. 230 ; IG 
Q. B. D. 754 ; 54 L. T. 561 ; 34 W. B. 401 ; 50 
J. P. 600— C. A. 

Repairs.] — The 23 Hen. 8, c. 5, s. 17, 

having directed that laws, acts, decrees, and 
ordinances, made by commissioners of sew^ers, 
shall stand good and be put m execution so long 
time as their commission endureth, and no linger, 
except the said laws and ordinances be engrossed 
on parchment, and certified under the seals of 
the commissioners into chancery, and have the 
royal assent ; and 13 Eliz. c. 9, having directed 
oil commissions of sewers to continue in force 
for ten years, unless sooner determined by super- 
sedeas or any new commission ; and that all 
laws, ordinances, and constitutions, made by 
force of such commission, being written on 
parchment, indented, and under seals, shall, 
without such certificate or royal assent, continue 
in force notwithstandmg the determination of 
the commission by supersedeas, imtil repealed or 
altered by new commissions ; and that all such 
laws, ordinances, and constitutions, ^written on 
parchment, indented, and sealed, shall*, without 
certificate or royal assent, continue in force for 
one year after the expiration of such commission 
by lapse of ten years from its teste : — Held, first, 
that the laws, acts, decrees, and ordinances, men- 
tioned in 23 Hen. 8, c. 5, s. 17, mean the same as 
the laws, ordinances, and constitutions mentioned 
in 13 Eliz. c. 9 ; and, secondly, that a decree 
made by commissioners under a former commis- 
sion, which had expired by lapse of ten years, 
directing a sea wall to be refounded, which had 
been destroyed by a violent tempest and inunda- 
tion, and the sums necessary for its construction 
to be advanced by those who were before bound 
to sustain it ratione tenui’^e (and who did advance 
the money accordingly), and that a rate should 
be n^ade on the level for their reimbursement 
(although such decree had been written on parch- 
ment, indented, and sealed, which this was not), 
could nor be enforced by commissioners under a 
new commission, issued more than a year after 
the expiration of the former commissioii, as to so 
much of it as remained unexecuted : though good 
to the extent to which it had been executed. 
Rex V. Somei'set Sewen Commissioners, 9 East, 
109 ; 3 Smith. 105. 

A. was a frontager in a level on the Essex 
shore of the Thames under the jurisdiction of 
commissioners of sewers. An ancient sea wall 
protected the level against incursions of the sea. 
There was evidence proving a prescriptive lia- 
bility on the frontagers in the level to maintain 
and repair the portions of this wall respectively 
fronting ther lands. Part of the waU in front 
of A.’s land was destroyed by an extraordinary 
storm and high tide. This part of the wall was 
previously in good repair and in a proper condi- 
tion to resist the flow of ordinary tides and the 
force of ordinary storms : — Held, following 


Keiglileifs ease (10 Rep. 139) aiidi2(!V. Y.Somer^ 
set (8 Term Rep, 812 ; 4 Pi. R. G59), that m the 
absence of evidence that the prescriptive liability 
of the frontagers extended to the repair of 
damage caused by extraordinary violence of the 
sea. the liabilit}^ to repair the damage thus 
caused to the wall fell not upon A. but upon the 
whole of the level. Fohhnig Sewers CommiS’^ 
sioiters V. Reif . 5(1 L. J., M. 6. 1 ; 11 App. Gas. 
440 ; 55 L. T.' 493 ; 34 W. R. 721 ; 51 J. P. 227 
— H. L. (E.) 

Power to make order for repairs. Reg. v. 
Warton, 9 Jur. (n.s.) 325. -> 

Liability of Adjoining Owners for Ex- 
penses.] — If a sea bank or a wall, which the 
owners of particular lands are bound to repair, 
is destroyed by tempest, without any default of 
such owners, the commissioners of sewers may 
order a new one (even in a diflercnt form, if 
necessary) to he erected at the expense of the 
whole level. Rex v, Somerset Commissioners of 
Sewers, 8 Term Rep. 31 2 ; 4 R. R. 659. 

A landowner may be liable, by prescription, to 
repair sea walls, ratioiie tenurm, though destroyed 
by extraordinary tempest. Reg. v. Leigh, 10 
A. &!*E. 398 ; 2 P, & H. 3.57. 

A mortoaeor, not in actual possession, but in 
receipt of the rents and of the profits of lands 
charged with repair of a sea bank, is liable for 
default of reparation. Reg. v. Balter^ 36 L. J., 
Q. B. 242 ; L. R. 2 Q. B. 621 ; 16 W. R. 1144. 

Notwithstanding 3 tSi 4 Will. 4, c. 22, s. 15, 
the coinmissioners of se^veus, under 23 Hen. 8, 
c. 5, s. 3, have power to repair a sea bank, and 
flue the person whose lands are charged with the 
repair, without giving him any notice ; therefore, 
a presentment, which does not allege notice to 
repair, but states that the costs and charges 
of repairing amount to a certain sum, and a 
judgment thereon, ordering that payment, are 
good. II). 

A rule obtained by the conservators of the 
Bedford Level, for a mandamus to parties liable, 
ratione renurre, to repair the banks of the Ouse, 
was discharged on a prelim iiiaiy objection, that 
by 15 Car. 2, c. 17, the applicants were commis- 
sioners of sewers, and might therefore put in 
force against the parties another remedv. Reg, 
V. Givmlle, 3 P. eSc D. 122; 11 A. & E. 69; '9 
L. J., Q. B. 2. 

The commissioners of sewers cannot maintain 
an action against the commissioners of a harbour, 
for loreaking down a wall or a dam greeted by the 
former, as such commissioners, across a navigable 
river, as the authority to be exercised by them 
on behalf of the public does not vest in them 
such a property or possessory interest as will 
enable them to maintain such action. Newcastle 
{JDiUie') V. Clarlie, 2 Moore, 666 ; 8 Taunt. 002 ; 
20 R. R. 683. 

Orders of,] — Orders of the commissioners 

of sewers, requiring landowners to repair and 
alter sea walls, may be given in evidence as 
adjudications by a court of competent jurisdic- 
tion, without proof of their having been acted 
upon. Reg. v. Leigh, supra. 

Presentment by Jury of Liability of 

Prontager — Disqualification of Commissioner.] 
— The presentment of a jury at a court oi 
sewers in 1861 found that the then owner of 
A.’s land was bound by reason of his tenure to 
repair a portion of the sea wall fronting the land 
so as to prevent the influx of the waters. In 
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1S81-2 the commissioners of sewers made orders 
upon A. as the orvuier of the land to repair this 
portion df the wall, it having been destroyed hy 
the aforesaid extraordinary storm and high tide. 
These orders were made upon reading the pre- 
sentment” of 1861. One of the commissioners 
who made the orders was pemoually interested 
as an owner of lands within the level • — Held, 
that the orders were bad and must be quashed : 
first, because foUoivingi?cy. y .W harton (2 B. & S. 
718), s. 13 of 3 A 4 Will. 4, c, 22, which enables 
ordem to he made upon a previous presentment, 
does not authorise an order upon a person who 
has become owner of the land since the present- 
ment : secondly, because the presentment being 
only of the oixlinary liability did not justify an 
order to make good damage caused by an extra- 
ordinary storm : — Held, afio, that if the commis- 
sioners had made the orders under the powers of 
s. 33 of the Land Drainage Act, 1861 (24 & 25 
Viet. c. 133) they must themselves have found as 
a fact A.’s liability ; that if they had exercised 
such a jurisdiction they would have been acting 
judicially, and that in that case the orders would 
have been invalidated by the fact that one of 
the commissioners was disquahfied by reason of 
interest. Fohbhif/ Seiocrs Vonimlssloners 
supra. 

Custom — Bepair Batione Tenurae.] — ^VTiere 
an onerous liability has been asserted and 
submitted to for a long scries of years, although 
the evidence b'egins well within inodevn times, 
anything not manifestly absiud which will 
support and give a legal origin to such a custom 
will be presumed. Therefore, a liability to repair 
aseaw'all submitted to since 1818 ought to be 
presumed to have a legal origin. L. K. W. Ry 
V. Fohhinq Lewis Commissioners, 66 L. J., Q. B. 
127 ; 75 L. T. 629. 

Where a farm has been subject ratione 
tenune to repair a sea wall, such liability 
attaches to every part of the land comprising 
the farm, though the farm has been sold and has 
become vested in several diSerent purchasers. I h, 

Beimbursement of Owner.] — Where the owner 
of marsh lands was hound by the custom of 
a sewage level to repair the sea walls abutting on 
his own land, and by an extraordinary flood tide 
the wall was damaged, the court refused to grant 
a mandamus to the commissioners of sewers to 
reimburse him the expense of the repairs ; it 
appearing hy affidavit that the wall had been > 
previously presented for being in bad repair, and 
was out of repair at the time the accident 
happened ; nor can the other landowners in the 
level be called upon to contribute to the repairs 
of such wall. Rex x. Rssex Sewers Onmmis- 
sumers, 2 D. 6c ll. 700 : 1 B. & C. 477 ; 1 
L. J. (O.S.) K. B. 169 ; 2^'?' B. B. 467. 

Liability of Purchaser.] — The purchaser of 
lands situate below the level of the sea is bound 
to inquire how allw^alls necessary for the protec- 
tion of his property against the encroachments 
of the sea are maintained. Morlanrl v. Cooli, 37 
L. J., Ch. 825 ; L. B. 6 Eq. 252 ; 18 L. T. 496 ; 
16 W. B. 777. o 

Prooeediuga by Individual who is Damnified.] 
— ^An individual who has siitlered loss in con- 
sequence of a decay of sea walls, which a 
corporation is directed to repair under the terms 
of a grant finm the crown, ctuiveying a borough 
and pier or quay tolls to the corporation, may 


sue the corporation for damages. Lyme Reyls 
Corporation v. Henley, 3 B. A Ad. 77 ; 5 Bing. 
91. Affirmed, 1 Scott, 29 ; 1 Bing, (n.c.) 222 ; 
2 Cl. A E. 331 ; 8 Bligh (N.S.) 690. 

So, as the obligation concerns the public, an 
indictment will lie for the general default. Ih. 

So, when the obligation arises from prescrip- 
tion. Lynn (hiporation v. Turner, Gowp. 86. 
S, B., Anon,, Loffe, 656, 

The owners of lands fronting the sea are under 
no liability at common law to repair sea walls, 
Hudson X. Tabor, 46 L. J., Q. B. 463 ; 2 Q. B. D. 
298 ; 36 L. T. 492 ; 25 W. B, 740— C. A. 

The fact that an owner of sea frontage has 
always repaired the sea wall by which his -pro- 
perty is protected is in itself no evidence of 
liability to repair by prescription or ratione 
tenuim. I b. 

A, was the occupier of land and B. the pro- 
prietor of adjoining land fronting to a creek 
communicating with the sea. It was necessary 
that ^each proprietor having land fronting the 
creek should maintain a sea bank or wall to keep 
out the sea, and such a sea waU had been main- 
tained upon the creek time out of mind. The 
wall protecting A.’s land was continuous with 
that protecting B.’s land, and the level of B.’s 
land was higher than that of A.’s. These walls 
had a tendency to gradually subside, and it 
became necessary from time to time to raise them 
to the proper height by placing fresh materials on 
the top. Owing to an extraordinary high tide, 
the water fiowed over B ’s wall, and spread, not 
only over his land, but also over the land of A., 
doing considerable damage. In an action to re- 
cover the amount of the damage, the jury found 
that theemischief had happened through B.’s 
neglect to keep his waU at the proper level : — 
Held, first, that the mere fact that each frontager 
had always maintained the wall in front of 
his own land, and that no one had thought it 
necessary to erect a wall or bank to protect 
himseh from the water coming from his neigh- 
bour’s land, was not sufficient evidence to 
establish a prescriptive liability on the part 
of B. to maintain the wall not only for his own 
protection but for that of the adjoining land- 
owners. Ih. 

Held, secondly, that by the common law, 
apart from prescription, no such liability was 
cast on B. Ih. 

A railway ^vas carried along an embankment 
upon low lands lying between a river and A.’s 
land. The low lands were separated from hi^land 
by a bank which, before the railway embankment 
was placed there, sufficed to protect his land from 
the flood waters of the river ; but in consequence 
of the emlqankment, the flood waters were unable 
to spread themselves over the low lands as 
formerly, and flowed over the bank into bis land : 
— Held, that although the company was not 
required by their act to make flood openings to 
their embankment, and would not be compel- 
lable by mandamus to make them, yet, as they 
might by proper caution have prevented the 
injury sustained by A., an action was maintain- 
able against them for such injury. Laiorence v. 
a, K. Ry,, 16 Q. B, 643 ; 20 L. J., Q. B. 293 ; 6 
Bailw. Cas. 656 ; 15 Jur. 652. 

No obligation arises from the erection of a sea 
wall to erect other works for the protection of 
neighbours, nor to indemnify them against loss. 
Rex X. Pagham Level Coinniissumers, supra. 

Bates for Bepairs to.] — A parish consisting of 
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two districts had immeinorially been assessed to 
the repairs of a sea bank (which was necessaiy 
for the protection of lands from the sea in both 
districts) by one assessment collected by one 
dykereeve. The commissioners of sewers, with- 
out any presentment of a yuy, appointed tw’o 
dykereeves, one for each chstrict, and made a 
rate on one district exclusively for the repairs of 
the sea bank : — Held, that the rate was void 
for want of a presentment, and that the com- 
missioners were without jurisdiction, and were 
liable for the taking of cattle under a distress 
warrant issued by them for arrears of such 
rate. Wingate v. Waitc^ 6 M. & W. 739 ; 9 
L. J., Ex. 319 ; 4 Jur. 860. 

Eight of Way acquired on Sea Walls.] — 

There is no such inconsistency between the 
powers and duties of commissioners of sewers to 
keep up a sea or a river w'all', and a right of 
W'ay enjoyed by the public along such a wall, as 
to prevent such a right of w'ay being acqtiired. 
Greeimioh Boai^d TT’ciWav v. ^lauddey^ 39 
L. J., Q. B. 205 ; L. Ik 5 Q. B. 397 ; 23 L. T. 121 ; 
IS W. E. 948. 

Evidence of long and uninterrupted user may 
establish the right of waj^ in such a case as well 
as in the orchnary case of a right of way claimed 
and used over the land of an individual, lb. 

Eepair of Highway swept away by Sea.] — 

A highway originally ran down to the sea to the 
water’s edge. The action of the waves in process 
of time swept away a portion of the laiidj and 
destroyed a part of the road, wso that the road 
ran to the edge of a cliff twenty feet high. The 
road up to this point was in good repaii-. Upon 
an indictment against a parish for non-repair of 
the highway : — Held, that the road beyond the 
edge of the cliff having been swept away by 
natural causes, there was nothing which the 
parish could reasonably be called on to repair. 
In fact, as regarded that part, there was no road 
in existence, and therefore nothing to repair. 
Meg. V. Hormea, Dears. C. C. 291 ; 2 G. L. R. 
596; 23 L. J., M. C. 59 ; 18 Jur. 315; 2 W. E. 
274 : 6 Cox, C. C. 299. 

3. Wreck. 

See also Shippiitg, xxvi.. Admiralty Law 
AND Practice, vol. xiii. col. 948. 

What is.] — Timber found floating without an 
apparent owner at sea, having diifted from the 
place where it was moored in a river, is not 
wreck within 17 & IS Yict. c. 104, s. 458, and | 
therefore persons seeming such timber cannot 
enforce a claim for salvage in respect of their 
services. Palmer v. Pouse^ 3 H. & 605 ; 27 

L. J., Ex. 437 ; 6 W. E. 674. 

The term “ wreck,” in 3 & 4 Will. 4, c. 52, s. 50, 
is intended to apply to goods thrown on shore by 
the violence of the waves. Legge v. Boyd^ 1 
0. B. 92 ; 14 L. J., G. P. 138 ; 9 Jur. 307. 

And it is not confined to goods that would pass 
to the crown or the crown’s oflScer by virtue of 
the prerogative. Barry v. Arnand^ 10 A. & E. 
646 ; 2 P. & D. 633 ; 9 L. J., Q. B. 226. 

A ship cannot be considered wreckum maris, 
nor the claim of a lord of a manor to wreck sus- 
tained, unless at the time of taking possession 
she is either on the actual shore itself, or left 
high and dry on land. The Pauline, 2 W. Bob. 
358 ; 9 Jur. 286. 


Things floating l^etween high and low water 
mark, not having touched the ground, are nut 
wreck ; if stranded there, though Mirrounded by 
water, they are wreck ; if, after touching the 
ground there, they are again set afloat, they may 
or maj' not be wreck, according to circum- 
stances. Jte>r V. Two Vashs of Talloii\ 3 Hag. 
Adm. 359 ; cf, Bex v. Porty-nhie Cashs of 
Brandy. 3 Hag. Adm. 357 ; T)ie Bchechah, 1 C. 
Hob. 227. 

Eight to Wreck.] — The grantee of wreck has a 
special property in all goods stranded vithin his 
liberty, and may maintain trespass against a 
wrongdoer for taking them away, though such 
goods were part of a cargo of a ship from which 
some persons escaped alive to land, and though 
the owners within a year and a day claimed and 
identified them ; and though the taking was 
before any seizure on behalf of the grantee, 
Bmmicli (^Bailifs) v. Sterry, 1 B. & Ad. 
831 ; 9 L. J. (O.S.) K, B. 167. 

Parol evidence cannot be resorted to in order 
to support a prescriptive right to wreck, if it 
appears that the property in respect of which 
wrack is claimed was In the crown in the time of 
'Charles the First, as a jury could not infer that 
it was in those under whom the party claims 
from time of legal memory. Alctwlc v. Ooohe, 2 
M. & P. 625 ; 5 Biiig. 340 ; 7 L. J. (O.S.) C. P. 
126 ; 30 E. E. 625. 

If Spanish dollars, more than 100 yearn old,.’ 
are found in the sands of a sea shore, it will be 
presumed that they came there by the loss of 
some vessel which was wrecked, although no part 
of any vessel is found near them. Talbot v. 
Lewis, 6 Car, & P. 603. 

A log of wood found floating in the sea near 
the shore was draum on a rock by a person 
wading into the water ; another log having been 
cast upon the beach, and by the next tide swept 
out to the sea, and then taken while floating, 
these are both droits of admiralty, and do 
not belong to the gi-antee by patent of wreck 
on the coast. Stachjyole v. Beg., Ir. E. 9 Eq. 
619. 

The log cast on the beach having been marked 
by a knife, with the design of claiming property 
in it for the grantee of wreck before it ^vas swept 
back to sea, does not prevent its becoming a 
droit of admiralty when afterwards found float- 
ing. Ib. 

Tt^e ovraer of wreck is entitled thereto as 
against a gi’antee of wreck fron^ the cr»wn, 
though no living creature is saved. Hamilton v. 
Davis, 6 Burr. 2732. 

Wreck above Low water Mark — Fore- 
shore Parcel of adjacent Manor.] — ^Foreshore 
may be parcel of the# adjoining manor ; and 
wreck above low water mark appurtenant 
thereto. Sir John Constable's case, Andereon, 
86 ; cf. Sir Henry CoJistable's case, 5 Co. Eep. 
106. 

OflS.ce of Admiral.] — Wreck appurtenant 

to a manor by prescription does not pass 
undir a grant of the office of admiral, with 
wreck and profits appertaining to the office, 
though the manor is in the king’s hands at 
the date of the grant. Wiggen or Wiggon v, 
Brantlmait, 1 Ld. Eaym. 473 ; Holt, 758 ; 12 
Mod. 259. 


VOL. xn. 
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SEALING. 

See DEED AKD BON'D. 


SEAMAN. 

See SHIPPING. 


SEARCH WARRANT. 

See JUSTICE OF THE PEACE. 


SECRETARY OP STATE. 

See PUBLIC OFFICER. 


SECURED CREDITOR. 

See BANKRUPTCY— COMPAFTiT. 


SECURITY FOR COSTS. 

Of Appeal,] — See Appeal. 

Appeals from County Court .] — iSee County 

COtTET. 

On Petitions to "Wind up Companies.] — See 
Company. 

In Other Cases.] — See Practice. 


« SEDITION. 

See CRIMINAL LAW. 


SEDUCTION. 

See MASTER AND SERVANT. 


SEPARATE ESTATE. 

Of Married Woman.] — See Husband and 
Wife. 

Of Partners.] — See Bankruptcy — Partner- 

SHIP. 


SEPARATE OR JOINT 
DEBT. 

See BANKRUPTCY— PARTNERSHIP- 
SET-OFF. 


SEPARATION DEED. 

See HUSBAND AND WIFE. 


SEQUESTRATION. 

See ECCLESIASTICAL LAW— EXECUTION. 


SERVANT. 

See MASTER AND SERVANT. 


SERVICE OP WRITS, &c. 

Sfe PRACTICE. 


SESSIONS. 

See JUSTICE OF THE PEACE. 


SET-OFF. 

I. Since Judicature Acts. — See Practice 
(Pleading). 

II. Before Judicature Acts. 

A. In what Actions, 677. 

B. Agreements as to Set-off, 678. 

0. Subject-matter op Set-off. 

1. (Generally ^ 679. 

2. DebU m same Bight ^ 681. 

8. Mutual Bebts^ 686. 

4. Payment or Set-off, 686. 

5. Unliquidated or Liquidated Claims, 687. 

6. Qro%md of Cross Action, 689. 

7. Pills and Notes, 690. 

8. Penalty or Liquidated Damages, 692. 

9. By way of Deduction from Contract 

Price, 694. 

10. Judgments, 69 . 1 . 

11. In Banhruptcy. — See Bankruptcy. 

12. In Winding-up, — See Company. 

13. Of Costs, — See Costs. 

14. In case of Mortgages, — See Mortgage. 
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D. By axd against AVHOjr. 

1. Agents^ Factors^ tuid Fi'oltevs^ 699. 

2. Solicitors, TO."). 

8. Fjceeutors and Administrators, 705. 

4. Hashind and Wife, 707. 

5. Insurance Cases, 707. 

6. Master and Servant, 709. 

7. Partners, 709. 

8. Trustees and Assignees, 718. 

9. Sureties, 717. 

10. Auctioneers, — See Auction and Auc- 

tioneer. 

11 . Banl{ers—SeeW\.'^KJE.-R. 

12. Against Rent, — See Landlord and 

' Tenant. 

18. Memhers of Co'm])anies. — See Company. 

14. Etvecuioi's and Administrators. — See 
Executor and Administrator. 

E. Pleading and Evidence, 718. 

X. SINCE JUDICATITBE A.OTS.—Sce 

Practice (Pleading). 

II. BEFORE JUDICATURE ACTS. 

A. IN WHAT ACTIONS. 

In Actions on Bonds.] — A set-off may be 
pleaded to an action on a bond, the condition of 
which IS for the payment of an annuity or a 
-growing sum. Collins v. Collins, 2 Buit. 820 ; 
2 Ld. Ken. 530. 

But to an action on a bond conditioned for 
replacing stock, a set-off cannot be pleaded. Gil- 
lingham Y.Wasliett, M‘Clel. 198 ; 13 Price, 484, 

Nor to an action on a bond conditioned to 
indemnify generally, ultwool v. Atwool, 1 El. & 
Bl. 21 ; 1 C. L. Pi. 242 ; 22 L. J., Q. B. 287 ; 17 
Jur. 789 ; 1 W, K 325. 

The plaintiff and the defendant were partners ; 
they dissolved the partnership, the plaintiff 
.agreeing to take all the debts of the firm upon 
himself, and to release the defendant from 
liability, and the defendant giving him a bond 
for a certain sum, payable by instalments. The 
plaintiff failed to pay a debt due from the firm, 
whereupon the creditors sued the defendant and 
-obtained judgment, and issued a fi. fa., under 
which the sheriff seized and sold the defendant’s 
goods, and out of the proceeds paid the debt : — 
Semble, that, in an action on the bond, the 
•defendant was entitled to set off as money paid 
the sum so paid by the sheriff. Rodgers v. 
Maio, 15 M. & W. 444 ; 4 D. & L. 66 ; 16 L. J., 
Ex, 137. 

If a customer borrows money from ^lis bankers, 
.and gives a bond to secure its repayment, and 
the balance from the general banking account is 
afterwards in favour of the customer, a right to 
set off such balance against the amount due on 
the bond exists both at law and in equity. 
Cavendish v. Geaves, 24 Beav. 163 ; 27 L. J., 
•Ch. 314 ; 3 Jur. (N.S.) 1086 ; 5 W. K. 615. 

But if the firm is altered, and the bond is 
assigned by the obligees to the new firm, with 
notice of the assignment to the obligor, and the 
balance upon the general hanking account is 
afterwards in favour of the customer, no right 
-of set-off exists at law ; but in equity the 
•customer is entitled to set off the balance due on 
the banking account against the amount due on 
the bond. 11), 


8o. if the bond is assigned to a stranger, with- 
out notice to the obligor, the same right of 
set-off exists, and the assignee takes the assign- 
ment subject to all the equities which affected 
the assignors. Ih. 

In Actions on Covenants.] — In an action on a 
covenant for unliquidated damages, damages 
arising from the breach of other covenants to be 
performed by the plaintiff cannot be pleaded by 
way of set-off. Homlett v. Stricldand Cowp. 
56. 1^. P., Oldersliaio v. Tkomjfson, 5 M. &; S, 

164 ; 1 Stark. 311 ; 2 Chit. 388. 

To an action on a covenant for rent by a land- 
lord, the defendant cannot set off any unceitain 
damages that he may be entitled to recover 
against the landlord on any of the other cove- 
nants m the lease. Weajall v. Wafers, 6 
Term Kep. 488. 

In an action on a covenant for not indemnify- 
ing a person against taxes, no plea of set-off can 
be sustained. Cooper v. Rohiuf^on, 2 Gbit. 161. 

In an action on a covenant, the defendant 
cannot set off a sum alleged to be due on a 
guarantee under seal. Williams v. Flight, 2 D, 
(N.S.)ll ; 7 Jnr. 197. 

In Eeplevin.] — The statutes of set-off do not 
extend to replevin. Lay rock v. Tnjfnell, 2 Chit. 
531. vS. P., Ahsolam v, Ring, Bull, N. P. 181. 

Therefore, a plaintiff in replevin cannot plead 
in bar a set-off to an aAmwiy for rent. Ih. 

But^a tenant may plead payment of ground- 
rent in bar of an avowry for rent. Sajhiford v, 
Fletcher, 4 Term Rep. 511. 

Specific Performance.] — A defendant to a bill 
for specific performance of a clear contract for a 
specific sum, cannot resist it by way of set-off, 
on the ground that, on an account between him 
and the plaintiff in respect of antecedent trans- 
actions affecting the subject-matter, there would 
be a balance due to the defendant. Pkip2}s v. 
Child, 3 Drew. 709. 

In a suit for specific performance by the 
vendor (the purchaser having been in possession 
for ten years), a mortgage debt due to the pur- 
chaser carrying interest at 5 per cent, was set off 
against unpaid purchase money carrying interest 
at 4 per cent. Wallis v. Bastard, 2 Eq. Rep. 
508 *, 4 De G. M. & G. 251 ; 17 Jur. 1107 ; 2 
W. R. 47. 

In Admiralty Court.] — No set-off is allojs^ed in 
this coiu't, save in the exception?! case of suits 
for mariners’ wages. The Bon Francisco, Lush. 
468 ; 31 L. J., Adm. 14 ; 5 L. T. 460. 

In County Court.] — See County Court. 

B. AGREEMENTS AS TO SET-OEF. 

Express or Implied.] — The court has, on slight 
circumstances, presumed the existence of an 
agreement to set off one against another cross 
demand, although existing in different rights ; 
but such an agi’eement will not be presumed 
wijfhout some circumstances from which it might 
be inferred, semble. Freeman v. Lomas, 9 Hare, 
113 ; 20 L. J., Ch. 564 ; 15 Jur. 648. 

The right of set-off can only arise out of some 
contract, express or implied, between the parties, 
to pay and receive money, or other persons stand- 
ing in their shoes. Smee v. Baines, 7 Jur. (N.s.) 
902 ; 4 L. T. 573 ; 9 W. R. 802. 


22—2 
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Creditor Borrowing from Debtor.] — If a credi- 
tor borrows money of his debtor on the secmity 
of a note, even under an express promise of 
repayment, he may nevertheless set of£ the 
amount of his original debt. Lecliwcre v. Haw- 
Itbis^ 2 Esp. 626. And see Prc‘,ston v. Strictfon, 1 
Anst. 50. 

A set-off was allowed in equity where a 
creditor had borrowed from the debtor under an 
express promise to pay. Taiflor v. OJicy^ 13 Yes. 
ISO. 

In'^'Writing.] — If a creditor consents that his 
debtor shall set off the debt against a debt due 
from the creditor to another person, it seems 
that the agreement, although not in writing, is 
valid. CiKccn v. Chadleij, 5 D. & B, 417 ; 3 B. 
& 0. 596 ; 1 Car. & P. 174, 47S. 

Delivery of Goods.] — If A. agrees to make a 
waggon for B., and makes it accordingly, but 
refuses to deliver it unless the money is paid on 
delivery, the money which was to be paid for the 
waggon may be set off against any demand of B. 
against A. for goods bargained and sold. Dim* 
moi'e V. Peake, 41. r 

B., a creditor of A., employed A. to repair a 
carnage, undertaking to pay ready money for the 
repaii’h : — Held, that B. could not, upon offering 
to set off an adequate portion of the debt, require 
the redelivery of the carriage without payment 
of the repairs. Clarlte v. 1 N. & 244 ; 

4 B. & Ad. 404 ; 2 L. J., K. B. 84. 

Made by Broker.] — ^An agreement by a broker 
that he will sell goods for liis principals, and pay 
over the proceeds, -without setting off a debt then 
due from the principals to him, is not binding on 
the broker so as to deprive him of his legal right 
of lien or set-off. M^Gillhraij v. Sinqiaon, 9 D. 
& B. 35 ; 2 Gar. & P. 320 ; 5 L. J. (O.S.) K. B. 53. 

But if he also agrees not to set off a debt due 
from a prior firm, which by a previous letter the 
principals had agreed to pay him, the principals 
having assumed the funds of that firm ; the letter 
and the agreement must be set against each other, 
and the broker will not be allow’ed to set off that 
debt against the proceeds of the goods. Ih. 

Proof of.] — An allegation of an agreement to 
set off a specific joint debt against specific sepa- 
rate debts previously accrued, is in substance 
proved by evidence of an agreement, prior to the 
debts '^accruing^ to set off all joint debts that 
should thereafter arise against all separate debts. 
Ximierley v. DossaeJi, 2 Taunt. 170. 


C. SCJBJECT-MATTEE OF 8ET-OFF. 

1. Generally. 

Enforceable by Action.] — The right of a defen- 
dant in an action to set off a debt due from the 
plaintiff to him, under 2 Geo. 2, c. 22, s. 13, exists 
only where the debt sought to be set off is en- 
forceable by action. Rawley v. Rmoley^ 45 L. J., 
Q. B. 67.5 ; 1 Q. B. B. 460 • 35 L. T, 191 ; 24 
W. B. 995-^0. A. 

Where a defendant sought to set off a debt, 
arising upon the promise of an infant, such pro- 
mise not having been ratified in accordance wdth 
9 Geo. 4, c. 14, s. 5 : — Held, that the replication 
of infancy to the plea of set-off was a sufficient 
answer, and that the plaintlfE was entitled to re- 
cover. Ih, 


The W'ords in 0 Geo. 4, c. 14, s. 5, “ no action 
shall be maintained,'’ extend to cases of set-off ; 
so that a defendant may not set off a promise of 
an infant supported merely by a parol ratifica- 
tion after full age in an action brought against 
him by the infant, any more than he might sue 
the infant upon such promise, both being equally 
precluded by the above section. Ih. 

A master w'ho, without any agreement, takes 
a boy on trial, wdth a view' to his becoming an 
apprentice, cannot charge for board and lodgings 
and consequently cannot set off the amount 
therefor. Wllltnut v. Wells^ 2 Car. & P. 231. 

Debt Due at Time of Action brought, and of 
Plea.] — A defendant can set off those debts only 
W'hicli w^ere due to him from the plaintiff at the 
time of action brought, as w'cU as at the time of 
plea pleaded. Rraithwaite v. Coleman^ 4 N. 

654. 

There^can be no set-off in an action brought 
upon a contract for the sale of goods on credit" 
for a bill at a certain time, wfficn the action is 
brought before the expiration of the time which 
the bill had to run. Hutchinson v. Reid^ 3 Camp.. 
829. 

A. remitted a bill of exchange to B., to be paid 
to a third person on A.’s account. B. discounted 
the bill, but did not pay over the proceeds, upon 
wffiich A. sued him for money had and received : 
— Held, that a set-off w'as admissible. Thor}}e v. 
Thorjic, 2 B. & Ad. 580 : 1 L. J., K. B. 170. 

A defendant cannot set off, by plea to the 
further maintenance of the action, a debt which 
accrued after action, and before plea. Richards 
V. Jones or James, 2 Ex. 471 ; 6 D. & L. 52 : 17 
L. J., Ex. 277. 

A plea of set-off, that the plaintiff wms in- 
debted to the defendant “ at the time of the pleiv 
pleaded,” is bad ; it should state that he was 
indebted “ at the commencement of the action.” 
Deans v. Prosser^ 3 Term Bep. 186. 

A plea w'hich states that ‘‘ before and at the 
time of the commencement of the action, the 
plaintiff was indebted to the defendant,” with- 
out inserting the words ‘‘ and still is indebted,” is 
bad. Dendy v. Powell^ 3 M. & W. 442 ; 6 

D. P. 0.577; 7L, J., Ex. 154. 

Set-off Accruing after Cause of Action. ]-^To 
an action on a bond, conditioned for payment of 
interest half-yearly, and the principal sum six 
months after notice, the defendant pleaded a set- 
off exceeding the interest due, w'hich set-off 
acemed before the commencement of the action, 
but after the interest became payable, with an 
allegation that notice to pay the principal had 
not been given: — Held, that the plea was an 
answer to the action. Lee v. Lester, 7 0. B. 
1008 ; 7 D. & L. 137 ; 18 L. J., C. P. 312. 

Debt must be Due at Trial.] — A debt sought to 
be set off must continue due up to the time of 
trial. Dyton or Eaton v. Littledale^ 7 D. &: L. 
55 ; 4 Ex. 159 ; IS L. J., Ex. 369. 

The plaintiff sold for the defendant a horse ^ 
and received the price. The purchaser after- 
wards rescinded the contract, on the ground of 
fraud, and was repaid the purchase money. In 
am action by the plaintiff for the keep of the 
horse : — ^Held, that the defendant could not set 
off the price as money received for his use, it 
having ceased to be so wdien the contract was 
defeated by the purchaser, although the defen- 
dant was ignorant of the fraud. Murray v. 
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Mann^ 2 Ex. 538 ; 17 L. J., Ex. 256 ; 12 Jnr. 
'634. 

Where Estoppel Operates.]— Where the pay- 
master of a regiment gave credit in a running 
account with an officer on a foreign station, for 
sums of money as increased pay and allowances, 
to which, from a misconstruction of a general 
■order, he supposed the officer was entitled, and 
after having been apprised by the board of 
ordnance that such sums would not be allowed, 
■suffered the officer to remain in ignorance of this 
fact for four years : — Held, in an action by the 
■officer’s personal representatives, for pay remain- 
ing due, that the paymaster was concluded by 
the account in which he had erroneously given 
■credit for the increased allowance, and was not 
at liberty to set off the latter against the demand. 
Shyrttig v. Greenwood^ 6 D. k. II. 401 ; 4 B. &; C. 
28i ; 1 Car. & P. 517 ; 28 B. B. 264. 

Payment into Court in another Action*.] — It is 

no ob 3 ection to a plea of set-off, that the defen- 
<lant has brought an action against the plaintiff 
for the same sum, in which the plaintiff has paid 
•the amount of the demand into court. Ecans v. 
P robbing 3 Term Bep. 186. 

Goods sold for Keady Money,]— In an action 
for goods sold and delivered, the defendant 
pleaded a set-off of more money due to him from 
the plaintiff ; replication, tliat the goods were 
.agreed to be paid for in ready money, which 
replication was holdeii bad, being no answer to 
the plea. Eland v. Kai‘)\ 1 East, 375. 8. P., 
M' GiUii'i'dy V. Simboiiy 9 1). B. 35 ; 5 L. J., 
<O.S.) K. B. 53. 

Security for Debt Returned.] — A debtor who, 
for money advanced, had given to his creditor 
Ins promissory note, and, as a collateral security, 
had deposited with him a policy of assurance, 
and who had, on the other hand, a right of set- 
off in respect of goods sold, applied to the 
cre<litor to have the policy delivered up, for a 
purpose unconnected with the debt, and replaced 
by another security. The pohcy was accordmgly 
delivered : — Held, that the debtor’s right of set- 
•off was not thereby displaced. Moore v. Jerols^ 
2 Coll. 60. 

Assignment — Rotice.] — If A. assigns a debt to 

B. with notice to the debtor, and B. assigns to C. 

wvchout such notice, and afterwards becomes 
bankrupt, the debtor may set off against G. any 
■other debt due to him from B. Cavendtish v. 
Gearen^ 24 Beav. 163 ; 27 L. J., Ch. 314 ; 3 Jur. 
<N.S.) 1086 ; 5 W. B. 615. ^ 

Discharge — Insolvent Debtor.] — A discharge 
under the Insolvent Debtors Act (1 & 2 Viet, 
c. 110), s. 91, is a legal answer to a plea of set-off. 
ErancU v. Podbwortli^ 4 C. B. 2o2 ; 17 L. J., 

C. P. 185. ' 

2. Debts in same Bight. 

Rule must be Complied With.] — One debt can- 
not be set off against another if due in different 
rights. Whltalter v. Eusli, Ambl. 407. 8, P., 
Medlicot V. Eowes^ 1 Yes. 207. 

There can be no set-off, either at law or in 
■equity, where either of the debts is a debt in 
autre droit. Gale v. Luttrcll^ 1 Y. & J. 180. 
B. P., Harvey v. Wood^ 5 Madd. 459. 
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Debts due in different rights cannot be set off, 
and 2 Geo. 2 does not comprehend it. EisJtop v. 
Church, 3 Atk. 691 ; 2 Yes. 100, 371. 

Cross Demands.] — Cross demands existing in 
separate rights cannot be set off one again.st the 
other, in equity, except umler special circum- 
stances, Stannuerb- v. Elliott. 37 L. J., Gh. 
.353; L. Pt. 3 Cli. 195 ; IS L. T. 1 ; 16 W. B. 
489. 

Where there are cross demands between two 
parties of such a nature that if both were recover- 
able at law they would be the subject of iegal 
set-off, then if either of the demands is matter of 
equitable jurisdiction the set-off will be enforced 
in equity. Clarlt v. Cort, Or. k Ph. 154 ; 10 
L. J., Ch. 113. 

Equitable set-off exists in cases where the 
party seeking the benefit of it can show some 
equitable ground for being protected against his 
adversary’s demand. The mere existence of 
cross demands is not sufficient. Still less will 
the coni’t intertere, on the ground of equitable 
set-off, to prevent a party from recovering a sum 
awarded to him by a jury as damages for a breach 
of contract, merely because there is an unsettled 
aecount pending between him and the party 
against whom the action is brought, although 
the subject-matter of the account consists of 
dealings and transactions arising out of the con- 
tract, the breach of which is the subject of the 
action. Ih. See 2£uldleton v. Polloclt, Kuf/ee, 
iicrfc, 44 L. J,, Gh. 584 ; L. B. 2U Eq. 29 33 
L. T. 240; 23.W.B. 76(). 

Devisee of equit}^ of redemption is not entitled 
to have an arrear of interest upon legacy from 
mortgagee to mortgagor set off against the 
interest due upon mortgage. Pettat v. Ellh, 9 
Yes. 563. 

A printer undertook to insure for a publisher 
the paper sent to linn for printing a work. He 
afterwards effected an insurance in his own name, 
and on a loss by fire recovered the amount of 
his insurance, but which was considerably short 
of his own loss : — Held, that it could not be set 
off as money received on account of the pubhsher 
for the printing. GHlctt v. Maioman, 1 Taunt. 
137. 

Cross demands, existing in separate rights, are 
not, in equity (excei)t under special circum- 
stances), allowed to be set off one against the 
other. Freeman v. Lomaa, 9 Hare, 109 ; 20 L. J., 
Oh. 564 ; 15 Jur. 648. 

^Therefore an executor and trustee of a Jegacy, 
who was also residuary legatee, fnd had become 
a creditor of the husband and administrator of a 
deceased legatee, was not, in the absence of any 
special agreement, allowed to set off his debt 
against the legacy to which the husband (having 
survived his wife, the legatee) was, as such 
administi’ator, entitl(fd. Ih. 

Cross demands are not alone a sufficient foun- 
dation for equitable set-off. Fhher v. Baldioin, 
11 Hare, 352, 

The mere existence of cross demands is not a 
sufficient ground for the interference of equity 
to set off one against the other ; there must be 
s^me equity attaching to the demand which is 
sought to be enforced at law (and not merely 
arising out of the same subject-matter), as that 
it is an item of a complicated account which can 
only be taken in equity, or that there has been a 
breach of contract by plaintiff at law, relating 
to the subject-matter on his action. In this 
case, where an action was brought at law for 
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non-acceptance of bills of exchange at stated 
times, being the mode of payment agreed upon 
between the parties in a course of dealing 
between them, the defendant at law was not 
allowed to set off in equity what appeared to the 
court an uncertain balance alleged to be due 
upon a complicated state of accounts. Bawson 

V. Saimel, Cr. & Ph. 161 ; 10 L. J., Cin 214 ; 3 
Jur. 947, 

A guarantee to the amount of a certain sum of 
money given for a third person cannot be set off. 
Crawford v. Stirling^ 4 Esp. 207. 

Tue clerk of the coume at a race cannot set off 
a claim of an unpaid stake due from the plaintiff 
on one race against the stake of another i ace won 
by the plaintiff’s horse. Charlton v. Hill, 5 Car. 
k P. 147. 

The plaintiff, in payment of bets on horse 
races, gave the defendant three cheques on the 
])laintiff’s bankers payable to bearer on demand, 
which were indorsed by the defendant to third 
persons, to whom they were paid by the plain- 
tiff’s bankers ; in an action to recover back the 
sums so paid, the defendant sought to set off the 
amount of a cheque drawn by M., payable to 
bearer on demand, which was given by the defe|p- 
dant to the plaintiff in payment of a bet and was 
cashed by him : — Held, that the payment of the 
cheques by the plaintiff's bankers, being a jiay- 
ment by his direction, on his account, and in 
discharge of his liability, was a payment by the 
drawer of the cheque to the indorsee thereof, and 
that, therefore, the plea of set-off could not be 
sustained, inasmuch as M., and not the defen- 
dant himself, paid the amount. Lynn v. Bril, 
Ir. P. 10 0. L. 487. 

Tvro sons had, as against their father, a lien on 
his estate, for an outlay made thereon by them ; 
on the other hand, the father had a claim against 
the sons in respect of a suretysliip entered into 
by him for them : — Held, that these demands 
might be set off in equity. Unity Joint-Stocli 
Mutual Banli'niy Association v, Bing, 25 Beav. 
72 ; 27 L. J., Ch. 585 ; 4 Jur. (N.S.) 1257 ; 6 

W, E. 264. 

Upon the marriage of A., the grandson of W., 
from whom A. had large expectations, a house 
and lands were settled upon A,, and it was agreed 
that the giundfather should occupy the house 
and lands, and also some glebe-lands belonging 
to A. There was evidence as to the rent that 
was to be paid, which was about the actual 
value, A. never enforced the rent during the 
eight y'ears of hh grandfather’s occupancy, which 
ceased wnth his death, but had received sums 
in money and goods equal to about half the 
alleged rent : — Held, that there was either an 
express contract to pay the rent, or an agree- 
ment to occupy as any other tenant, and jiay a 
quantum meruit ; the sunrs and goods paid to 
go towards the rent. Ali-ngfon v. Booth, 3 Jur. 

50. 

A corporation, in addition to the ordinary 
functions of a municipal corporation, performed 
those of managers of baths and washhouses, and 
also those of a local board of health, and kept at 
a bank three separate accounts, corresponding to 
these tliree classes of transactions. At the tinfe 
of the bank suspending payment, there was due 
to it on the account of the municipal affairs of 
the corporation a large sum of money, and there 
was due from the bank to the corporation, in 
r^jiect of the local board of health account, a 
similar sum : — Held, that the corporation might 
set off these claims one against the other, inas- 
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much as, though the accounts w’erc separate, the 
corporation was a debtor in the one, and creditor 
in the other, and in the same right. Fodder v.. 
Preston Corjf oration, 12 C. B. (N.S.) 535 ; 31 
L. J., C' P. 291 ; 9 Jnr. 496 ; 6 L. T. 540 ; 
10 W. E. 773. 

B. and M. had various transactions in nego- 
tiating bills, and M. had paid for B. 3,000/. 
During these transactions M. committed a secret 
act of bankruptcy. The assignees recovered a 
verdict for 3,000/. against B., who insisted on 
being allowed 712/. which he paid for the bank- 
rupt. An equitable set-off was allowed under 
circumstances. Billon v. Hyde, 1 Atk. 126 ; 1 
Yes. 326. 

T. improperly allowed part of the trust fund 
to he received by B., the tenant for life, S., one 
of the reversioners, borrowed money from G., 
and mortgaged to him her share in the trust 
funds. B. at the same time gave C. a bond and 
a mortgage of other property for the same debt, 
B. being a surety for S. in this transaction. The 
defendant having been paid out of B.'s estate : 
— Held, that T.’s representative could not claim 
to have this payment set off against the claim of’ 
S. in respect of the misapplied part of the trust 
fund. Life Association of Scotland v. Siddal, 

3 Be G. F. & J. 58 ; 7 Jur. (n.S.) 785 ; 4 L. T. 
311 ; 9 W. E. 541. 

I., a consignee of a West India estate, was 
appointed trustee thereof by B., the tenant for 
life, for the purpose of keeping down incum- 
brances. I. was also private agent and banker 
for B., with the understanding that B. was 
not, nor were his funds, to be liable for advances 
made by I. for the estate. I. becoming embar- 
rassed, was" declared bankrupt, and assignees 
were appointed : — Held, on a bill filed by B. and 
the other owners of the estate, to remove I. from 
the possession and management, that a sum 
found due from I, to B., on their private deal- 
ings, might be set off against a sum foimd due 
to I. in respect of his advances and payments 
for the estate. Bailliv v. Edwards, 2 H. L.. 
Gas. 74. 

A mercantile firm, being indebted to the 
plaintiffs, assigned their property and business 
to trustees by a deed containing a proviso that, 
if the firm became bankrupt before a certain 
' day, the deed should be void. The timstech 
carried on the business, and the plaintiffs be- 
came indebted to them in the course of trade. 
Before the day specified in the deed the fi,f:m 
became bankrupt, and afterwards the trustees 
brought an action against the plaintiffs for the 
debt due to them ; — Held, in a suit by the plain- 
tiffs to establish an equitable set-off, that the 
plaintiffs corld not set off the debt due to them 
from the firm against the debt due from them 
to the trustees. Jlunt v. Jessell, 18 Beav. 100 ; 

2 W. E. 219. 

A plaintiff having given a guarantee for the 
payment of 1,600/., and any other sums which 
might be advanced to his son by the defendant, 
a claim in respect of money so advanced on the’ 
guarantee is not the subject of a set-off. Morleg 
V. Inglls, 6 D. P. 0. 202 ; 5 Scott, 814 ; 4 Bing. 
(KC.) 58 ; 3 Hodges, 270 ; 7 L. J., 0. P. 11. 

Joint and Separate Debts.]— Joint and sepa- 
rate debts cannot be set off against each other at 
law. _ Twogood, Ex parte, 11 Ves. 519. 

A joint debt cannot be set off against a sepa- 
rate debt at law ; but may in equity, under par- 
ticular circumstances, as wheto there is a clear- 
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series of transactions in which joint credit has 
been given. Vulliamy v. Xohle^ 3 Mcr. 618 ; 17 
E. K. 143. 

A. has a joint demand against B. and C., who 
are also creditors of A. B. by letter having 
made himself separately liable to A. on account 
of the demand originally joint, cannot, either 
at law or in equity, set off the joint debt due 
from A. to himself and C, Ex parte^ 

Buck, 125. 

In an action of contract by A. against B., a 
joint and several promissory note, made to B. by 
A., C., B. and E., may properly be set off. Oweih 

V. WilUnson, 5 0. B. (K.s.) 5^ ; 28 L. J., C. P. 
3 ; 5 Jur. (N.S.) 102. 

Bankers stopped payment, being indebted to 
A. on his separate account, and creditors of 
A. and B. on the joint account. A. assigned 
the credit to A. and B., and gave notice to the 
bankers to transfer it accordingly, which they 
neglected to do. Afterwards the bankep^ com- 
mitted an act of bankruptcy, and were declared 
bankrupts : — Held, that, m equity, A. and B. 
were not entitled to set off the two debts, ^yatts 
v. Chrhtie^ 11 Beav. 546 ; 18 L. J., Cli. 173 ; 13 
Jur. 244, 345. 

A. and B., executors under a will under ■which 
A. was also residuary legatee, kept an executor- 
ship account with a bank, at which A. kept also 
a private separate account. The bankers stopped 
payment, and fileil a liquidation petition, and 
a trustee was appointed. Previously to the 
stoppage the executors had paid all the debts, 
and funeral and testamentary expenses, and set 
apart securities to answer the annuities be- 
queathed by the wiU; but the executors were 
jointly liable for two small sums foP rates and 
taxes, and their solicitor’s bill of costs in rela- 
tion to the ' estate. At tlie date of the stoppage 
a sum of 1,4002. was due from the bank on the 
executorship account, while a sum of 1,2002. was 
owing by A. on his separate account. A. claimed 
to prove in the liquidation for the difference 
between the two sums, as having a right to set 
off as -against the debt due from him the money 
owing from the bank on the executorship ac- 
count, on the ground that the money on that 
account constituted in fact a clear net residue 
in which he was absolutely interested : — Held, 
that the one account could not be set off against 
the other, the rules of et putable set-off or mutual 
credit not applying unless A. was so much the 
person solely beneficially interested in the ba- 
lai\?3e of the joint account that a court of equity 
would without any terms or further inquiry have 
obliged B. to transfer the account into the name 
of A., alone. Morie)\ E-x parte ^ 11727/5, In re^ 
49 L. J., Bk. 9 ; 12 Ch. D. 491 ; 40 L.^. 792 ; 28 

W. E. 236. 

The plaintiff drew a bill nominally for a par- 
ticular use, which he was authorised to do, and 
discounted it with some bankers, who held the 
joint guarantee of both the defendants for those 
particular bills ; the plaintiff then used the money 
for the purpose of releasing one of the defen- 
dants from arrest ; the other defendant was 
obliged to pay the bill under the guarantee. In 
an action for wages, one of the defendants set 
off this payment : — Held, that he could not do 
so. Jones v. Fleming^ 7 B. & C. 217 ; 6 H. J. 
(O.s.) K. B. 113. 

There is no rule that a debt due to joint credi- 
tors, -which has been contracted by fraud, can be 
set off against a separate debt due H’om one of 
the joint creditors, Middleton v. Eolloc\ Knight 


and Raymond^ Eximrte, 44 L. J., Ch, 618 ; L. E. 
20 Eq. 515. 

P., the solicitor of K. and R. (who were trus- 
tees of a marriage settlement), received on their 
behalf 4,0007., and represented that he had 
invested the whole of it on mortgage. He did 
invest on mortgage two sums of 2,2007. and 

8507., part thereof ; but he never invested the 
I balance of 9507. The debt of 2,2007. w'as (with 
I the knowledge of K. and R.) paid off and re- 
ceived by P., and retained by him for reinvest- 
ment ; but no reinvestment was ever made. P. 
died insolvent : — Held, that neither of the srans 
of 2,2007. and 9507. due from his estate could be 
set off against a separate debt due to the estate 
from K. 11), 

See further^ infra, Partners, col. 709, 

3. M-d-tual Debts. 

What are,] — The 8 Greo. 2, c. 24, s. 5, applies 
only where the debts between the parties arc 
mutual legal debts, the object of the statute 
being to prevent cross actions between the same 
parties. Isherg v. Bowden^ 8 Ex. 852 ; 1 C. L. R. 
72£-; 22 L. J., Ex. 322. See Williams v. Coolte^ 
10 Moore, 321 ; 3 L. J, (o.s.) C. P. 143. 

To an action for freight due upon a charter- 
party, the defendant pleaded that the plaintiff 
entered into the charterparty as master of the 
vessel, and for and on belialf of and as agent for 
the vessel : that the plaintiff never had any 
beneficial interest in the charterparty, nor had 
he any lien -whatever on the freight, and that he 
brought the action solely as agent and trustee for 
the owner. The plea proceeded to state that the 
owner was indebted in a sum of money to the 
defendant, which he offered to set off against the 
plaintiff’s claim : — Held, that such debt was not 
a mutual debt within 2 Greo. 2, c. 22, s. 13, and 
8 Geo. 2, c. 24, s. 5, and therefore that the plea 
was bad. Atioool v. Atioool,, 1 El. & Bl. 21 ; 
1 C. L. R. 242 ; 22 L. J., Q. B. 287 ; 17 Jur. 789 : 
1 W, E. 323, 

Equitable set-off upon mutual credit ; though 
no mutual debts upon which a set-off could be 
sustained at law. James v. Kijmiiert 5 Ves. 106. 

4. Payment or Sbt-ofe. 

In what Oases.] — The defendant being in- 
del:\fed to the plaintiff on a bill of exchange for 

257., and being unable to pay thg full amount, 
left 97. 10/?, in cash, and a bill for 177. in renewal 
of the balance, at the plaintiff’s house in discharge 
of the debt. A few days afterwards he met the 
plaintiff, who then refused to take the bill in 
renewal, and stated he should retain the cash as 
payment of another d^t, which he said was due. 
The defendant then demanded back the money 
in addition to the bill ; but the plaintiff refused 
to return it. The plaintiff shortly afterwards 
sued the defendant on the original bill : — Held, 
per Pollock, O.B., and Platt, B., that, under the 
circumstances, the receipt and retainer of the 
money by the plaintiff were e-vidence of pay- 
m^t. Per Parke, B., and Martin, B., that they 
did not amount to a payment, but to a set-off. 
Thomas v. Cross, 7 Ex. 728 ; 21 L. J., Ex. 261. 

On a settlement of accounts between the plain- 
tiff and the defendant, the plaintiff -v^^as found to 
have been overpaid by 17. 11s. 5<57., -which sum (as 
the jury found) it was agreed should go to the 
defendant’s credit in their futiu’e dealings. This 
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claim, however, was barred by the Statute of 
Limitatiojis. The plaintiff afterwards did work 
for the defendant, to the amount of hi. 6*'. hd., 
and brought an action to recover that sum. The 
defendant paid 4Z. into court • — Held, that he had 
a good answer to the balance of 11. (iv. &d. under 
never indebted. Smith v. Wlnto’^ 12 C. B. 487 ; 
21 L. J., C. P. 158 ; H) Jur. 908. 

If A. agrees to do Avork for a certaim sum of 
money, and afterwards B. pmchases some of 
the materials which are worked up by A., the 
money expended on that account must be set 
offT Allbhsoii V. Banes., Peake’s Add. Gas. 82. 

If a landlord directs a tenant, who is overseer 
of the poor, to pay on the landlord’s account 
rates irregularly assessed on him, and promises 
that the levies shall eat out the rents, the tenant 
may set them off, or prove them as payment, in 
an action for use and occupation. Ro])er v. 
Bum ford., 3 Taunt. 76. 

5. Unliquidated or Liquidated Claims. 

Ascertained Amount necessary so as to be Set 
off.] — Damages cannot be recoA^ered by setmff. 
Breeman x. Begvtt., 1 W. Bl, 394. S. P.,.AJ^zo- 
lett V. Strickland^ Cowp. 56. 

Where damages are unliquidated and there is 
not a mutuality, there cannot be a set-off. Grant 
V. Boi/al Exchange Assurance Co., 5 H. & S. 
439. 

A sum of money given under an agreement by 
way of penalty cannot be i)leaded as jT set-off. 
Baris x. Pento7i, 6 B. & C. 216 f 5 L. J. (o.s.) 
K. B. 112. 

Illustrations.] — By a charterparty A. 

agreed to pay B., the master of a vessel, one- 
third of the freight at the final sailing of the 
vessel, the same to be returned to A. if the cargo 
should not be delivered at the port of destina- 
tion, A. insuring at the OAvner’s expense and de- 
ducting the costs out of the fii'st payment. A. 
paid the one-thii d freight, deducting the costs of 
insurance. The ship and cargo Avere lost ; and 
A. brought an action to recover back the one- 
third freight. B. pleaded that the loss of the 
one-third freight Avas a loss Avhich A. aa^s to be 
insured against ; that A. insured so negligently, 
that the insurance Avas useless : and that by such 
negligence A. became liable to B, for the same 
amount which he claimed from B., and to make 
good the same to B. . — Held, that the plea was 
bad ;'dhat therconclusion of Ieav as to A.’s liabi- 
lity was not Avarranted by the facts stated, as 
the amount to be recovered by B„ as damages 
for A.’s negligence, Avas not necessarily iden- 
tical Avith that sued for by A. Charles v. Altin, 
15 0. B. 46 ; 23 L. J., C. P. 197 ; 18 Jur. 1105 ; 

2 W. B. 695. ri 

The defendant at the plaintiff’s request became 
a shareholder and director of a company on re- 
ceiving from the latter the following guarantee ; 

“ In consideration of your having at my request 
agreed to become a shareholder of the Surrey 
Gas Company, and to be and act as a director, 1 
hereby undertake to and agi’ee to guarantee, in- 
demnify, and save you haimless from and against 
all losses, costs, charges, damages and expenses 
Avhich you may bear, incur, sustain or be put to 
by reason thereof, or on account of your acting 
as such director ” : — Held, in an action against 
the defendant, that he was entitled to set off as 
money paid his expenses of travelling from the 
country to London to attend the meetings of the 


OFF. 

company as director. Hutchinson v. Sidney, 10 
Ex. 438 ; 3 C. L. R. 175 ; 24 L. J., Ex. 26 ; 3 
W. B. 65. 

Where a declaration stated that in considera- 
tion that the plaintiff, for the accommodation 
and at the request of the defendant, would ac- 
cept certain bills of exchange, and would deliver 
them so accepted to the defendant, in order that 
he might negotiate them for his own benefit, he 
undertook to provide money for the payment of 
the bills as they became due, and to indemnify 
the plaintiff for any loss or damage by reason of 
the acceptance thereof ; and assigned for breach, 
that he did not provide money for the bills, nor 
indemnify the plaintiff from damage, by reason 
whereof he, as acceptor, Avas forced and obliged 
to pay to the holders of the bills certain sums of 
money, with interest, charges, and expenses : — 
Held, that, as the plaintiff might be entitled on 
this declaration to recover special damage, a set- 
off \va« not a good plea. Hardaastle v. Nether- 
wood, 5 B. & Aid. 93. 

A declaration stated that,iD consideration that 
the plaintiff Avould accept, for the defendant’s 
accommodation, a bill of exchange drawn by him 
on the plaintiff, and Avould deliver it to the de- 
fendant in order that he might negotiate it for 
his own use, he promised the plaintiff to indem- 
nify and save him harmless from any consequent 
loss or damage ; and that the plaintiff accepted 
the bill and delivered it to the defendant. Breach, 
that he did not indemnify or .save harmless the 
plaintiff from loss or damage ; and the plaintiff, 
as acceptor, was obliged to and did pay W., the 
holder, the amount of the bill and interest, and 
costs of an action on the bill by W. against the 
plaintiff, acceptor ; and the plaintiff also in- 
curred costs and expenses in defending and 
settling the action. Plea, first, to so much of 
the declaration as related to the claim in respect 
of the payment to W. of the amount of the bill 
and interest, a set-off ; and a plea, secondly, to 
so much of the claim as related to the costs of 
the action brought by W. against the plaintiff 
and the costs and expenses incurred in defending 
and settling the action, that the whole of the 
costs and expenses was incurred by the plaintiff 
at the defendant’s request ; concluding with a 
set-off : — Held, that the first plea AA^as good, for 
that the plaintiff’s claim m respect of the amount 
of the bill and interest Avas a liquidated demand, 
capable of being ascertained with precision at 
the time of pleading, and was separated |i’om 
the rest of the claim, though mixed up with it 
! in one count, but that the second plea was bad, 

I being pleaded to costs and expenses incurred by 
the plaintiff, but not paid, and therefore not 
constituting a liquidated demand to which a 
set-off could be pleaded. Crdmpton v. IValker, 

3 El, &; El, 321 ; 30 L. J., Q. B. 19 ; 7 Jur^. (n.S.) 
43 ; 9 W. R. 98. 

So where under a declaration on an agreement 
to indemnify the plaintiff against the costs which 
he might be obliged to pay in an action conducted 
by the defendant as the attorney of the plaintiff, 
Avith an allegation that he Avas compelled to pay 
in such action a certain sum for costs ; and breach, 
that the defendant had not indemnified the plain- 
tiff, or paid such sum : — Held, that a plea of 
set-off, pleaded to so much of the declaration 
as related to the plaintiff’s claim in respect of 
the payment of the sum for costs, was good. 
Brown v. TihUts, 11 C. B. (n.S.) 855 : 31 L J 
C. P. 206 ; 6 L. T. 385 ; 10 W. B. 466. See also 
cases, post, col. 708. 
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Equitable Set-off.] — In an action by assignees 
of a bankrupt to recover the price of machinery 
supplied by the bankrupt, the court allowed the 
defendant to plead an equitable set-off for un- 
liquidated damages arising out of the same con- 
tract. Maheliam. v. Crow, 15 C. B, (n.s.) 847. 

To a declaration for money lent and paid and 
commission the defendant pleaded for a defence 
•on equitable grounds, that it was agreed between 
the plaintiffs and himself, on the following 
terms, yiz., that he should consign certain rice 
do the plaintiff’s firm at Buenos Ayres and 
Monte Video, for sale by the plaintiffs for him 
upon commission ; that the plaintiffs should 
make certain advances against the rice and pay 
the expenses of the consignment ; and that the 
plaintiffs should sell the nee, and satisfy out of 
the proceeds the advances, expenses, and com- 
mission, and pay to the defendant the balance 
remaining out of such proceeds. The plea fur- 
ther stated that the rice was duly consigned to 
the plaintiffs under the agreement ; that the 
claims in the declaration were the advances, 
expenses, and commission contemplated by the 
agreement ; and that the plaintiffs were guilty 
nf such neghgence and improper conduct m the 
care of the rice and the management of the sale 
of it, that it fetched much less than it ought to 
have done, and was insufficient to satisfy the 
advances, expenses, and commission, whereas it 
would, but tor their neghgence and misconduct, 
have realised sufficient, and much more than 
sufficient, to have fully paid and satisfied the 
same, and the deficiency arising upon the sale, 
which was the claim for which the action was 
brought, had therefore entirely arisen from the 
i)lamtiffs’ negligence, default, and misconduct : 
— Held, a bad plea. Best v. IIill, 42 L. J., C. P. 
10 ; L. K. 8 0. P. 10 ; 27 L. T. 490 ; 21 W. R. 
147. ! 

6. Ground op Cross Action. 

Whether Right Enforceable by Cross Action 
or Set-off.] — To an action for freight, the defeu- 
<lant pleaded, by way of an equitable defence, 
that the plaintiff, in the course of his employ- 
ment by the defendant, undertook to carry coal 
■of the defendant, and by his negligence and 
unsldlfulness the coal was lost, and that the cost 
price of the coal was equal to the plaintiff’s de- 
mand, and claiming equitably to set off the one 
against the other : — Held, that the plea was bad, 
as it only afforded ground for a cross action for 
negligence. Sthnsoti v. Mall, 1 H. & N. 831 ; 26 
L. J., Ex. 212 ; 6 W. R. 367. 

A consignee of goods under a bill of lading 
has no right to deduct from the freight the value 
of goods contained in the bill of lad^ig, but not 
-delivered to him ; his remedy is by cross action. 
Meyer v. Dresner, 16 C. B. (N.s.) 646 ; 33 L. J., 
•C. P. 289 ; 10 L. T. 612 ; 12 W. R. 983. 

Consignments of oil were made fi’om Colombo 
to parties resident in England. During the voy- 
.age several of the casks in which the oil was 
contained leaked. Some part of the oil w’hich so 
•escaped was wholly lost, but the greater part was 
collected together and sold in one mass by the 
captain in the course of the voyage for 7oOZ. 
The consignees then agreed to share the proceeds 
in proportion to their respective losses * — Held, 
that in an action brought by the shipowners 
against an individual consignee for freight and 
.average, the latter could not set off his shai’e (as 
.ascertained by the agreement) of the moneys aris- 
ing from the oil sold. Jones v, Moore, 4 Y. C. 351. 


To an action for money lent, the court refused 
to aRow a defendant to plead : first, that the 
claim was for moneys advanced by the plaintiffs 
to the defendant upon security on goods con- 
signed by the defendant to them ; that it was 
agreetl that they should cause the goods so con- 
signed to be .sold on account of the defemlant 
for the best prices which could be got for the 
same, anti out of the proceeds to retain the 
moneys advanced ; that the plaintiffs might have 
sold the gootls for iirices more than sufficient to 
reimburse them the moneys advanced, but they 

1 wrongfully and in violation of the agreei^Cnt 
sold the goods for prices less than the best prices 
which might have been got, and by reason of 
such wrongful act they were prevented from re- 
imbursing themselves the moneys advanced out 
of the proceeds of the sale ; secondly, that the 
defendant consigned to the plaintiffs gooiR, to be 
by them sold at Hew York for commission at 
prices not less than the best market price : that 
they, not regarding their duty, wrongfully sold 
the goods for prices less than the best market 
price, whereby the defendant sustained lo.''Ses ; 
that afterwards it was agreed that they should 
set off such losses against so much money as 
might be due from the defendant to the plaintiffs ; 
and that the amount of such losses was equal to 
the claim of the plaintiffs. Atterbunj v. Jarvle, 

2 H. & H. 114 ; 26 L. J., Ex. 178. 

In an action to recover a school bill, evidence 
of a collateral breach of agreement on the part 
of the schoolmaster cannot be given by the de- 
fendant in oriler to reduce the amount of the 
bill, such a collateral breach being the subject 
of a cross action and not ot set-off. Henneyitin 
V. OMowd, 21 L. T. 802. 

7. Bills and Notes. 

When not Due.] — In an action for goods sold 
and delivered, the defendant may set off money 
I due upon the plaintiff’s acceptance, of which the 
defendant has become holder since the sale and 
before delivery of the goods, though he has 
agreed to give the plaintiff ready money for 
them. Covnfortli v. JRivett, 2 M. k S. 510. 

Where A , two months before his death, ac- 
cepted a bill payable at his bankers in London, 
which was discounted by them for a customer, 
who did not indorse it, and they were the holders 
on the day it became due, on the morning of 
wl^ich they wrote it off, and an hour afterwards 
received intelligence by post of the deatlLiOf A. : 
— Held, that they were cntitleS to reimburse 
themselves out of the funds of A., and pass the 
amount of the biR to their own account : but 
the bankers having been in the habit of ad- 
vancing 1,OOUZ. to A. by way of loan, for which 
sum he gave his promissory note, which -was 
renewed every three months, when they debited 
him with the full discount : — Held, in an action 
brought against them by the executors of A. for 
money had and received, that they could not set 
off the amount of such note before it became 
due, upon allowing a rebate of discount fur the 
time it had to run, on the ground that such ad- 
vance was to be considered as a separate trans- 
action, and not one continued loan ; and that no 
action could be maintained on the note until it 
became due. Rogerson. v. Ladh volte, 7 Moore, 
412 ; 1 Bing. 93 ; 1 L. J. (O.S.) 0. P. 6. 

On the 2nd of January, 1832, the defendants, 
who were bankers, received from B. 0. a biR of 
exchange for 760^., cRawn by M, on hi& partners, 
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indorse^l by biin to B. C.. ami by B. C, to the 
defendants. On the 6th the bill became due, 
and JI. haViug failed the same day, the bill was 
dishonoured. On the 7th, the defendants, who 
then had in their hands sufficient assets of B. C. 
to cover the bill, returned it to B. C. with a re- 
ceipt for the amount indorsed on it, and having 
on the 2nd entered the bill to the credit of B. C., 
now entered it as a debit. The defendants were 
also tlie acceptors of a bill for 1,000^., drawn by 
B. C., indoived to M., and due on the 12th of 
January. On the 9th, B. C. sent back the 760Z. 
bill^to the defendants, with instructions to carry 
into effect views expressed by B. C. in a letter 
addressed to the defendants on the Cth, in anti- 
cipation of il.’s failure. That letter was as 
follows : — \V e think that you would be entitled 
to retain the l.OUO/. as a set-off for the 760Z. ; at 
all events we will trust to your doing the best 
for Us in this matter.” In an action brought 
against the defendants by the assignees of M. on 
the 1,0(K)7. bill, the jury having found that the 
transaction between the defendants and B. C. on 
the 760?. bill was closed on the 7th : — Held, that 
they could not set-off that bill against the 1,000Z. 
Belcher v. Jone,s\ 10 Bing. 810 ; 3 M. ^eptt, 
822 ; 8 L. J.. C. P. 39. 

Collusive Possession of.]— When the plaintiff 
claimed to .^et off certain bills of exchange 
against the proceeds of a promissory note, which 
were claimed to be retained by A., and he was 
not the bona fide holder of the bills, but Rad got 
possession of them for the purposeof establishing 
the set-off, and was under an engagement to re- 
deliver them to the real holdei’S in case the claim 
to set off failed, the bill was dismissed, London, 
Bomhatj and Med Iterranean Bank Marruumy, 
42 L. j., Oh. 329 ; L. B. 15 Eq. 03 ; 27 L, T. 
672 ; 21 \V. B. 318. 

When Overdue.] — An indorsee of an overdue 
bill or note takes it subject to all the equities 
arising out of the bill or note transaction itself, 
but not subject to any collateral claim existing 
between the earlier parties to it. Tiierefore, to 
au action by an indorsee of an overdue note 
against the i)a3me a distinct debt due to the 
payee from a former indorsee cannot be set off. 
Wlufelwad v. Wallter,, 10 M. & W. 696 ; 12 L. J., 
Ex. 2<S. iSee (Yqms v. BaviK, 12 M. & W. 159 ; 
13 L. J., Ex. 217. 

The right of an indorsee of an overdue bilk of 
exchange to su^ the acce})tor is not defeated by 
the existence of a debt due from the drawer to 
the acceptor, and notice by the latter to the 
drawer before indorsement of bis election to set 
off the amount against the bill ; nor is the in- 
doi-see of such overdue bill of exchange affected 
by the existence of a right^to set off as between 
the acceptor and the drawer, although the bill 
was indorsed without value and for the purpose 
of defeating the set-off. Ouldfi v. JlavH.wn, 10 
Ex. 572 ; 3 C. L. B. 353 ; 24 L. J., Ex. 66 ; 3 
W. B. 160. 

To an action on a bill of exchange it is a good 
answer to plead that the defendant accepted the 
bill, and deposited it with the drawer, along wi*h 
some canvas, in consideration of a loan, upon the 
terms that the drawer should hare the option of 
selling the canvas and applying the proceeds to 
the payment of the bill ; and that after the bill 
was due tlie drawer sold the canvas for a sum 
equal to the amount of the bill which be still re- 
tained, and indorsed the bill to the plaintiff, who 


took it, overdue, and without value. Hohne,^ w 
Kidd, 3 H. & K, 891 ; 28 L. J., Ex. 112 ; 5 Jur. 
(N.S ) 295 ; 7 W. B. lOS — Ex. Ch. 

To an action by indorsees against the acceptor 
of a bill for 3,000?., he pleaded that the bill was 
accepted for the price of goods, and on the faith 
of their being shipped for the defendant by the 
drawer ; that the drawer shipped certain of thn 
goods, a i)ortion only of which the defendant 
received and accepted, amounting in price to* 
1,2007. ; that by reason of the non-completion of 
the shipment the goods actually shipped became 
useless, and that there never was any value or 
consideration for the acceptance or payment of 
the bill ; that the drawer paid the full amount 
of the bill to the plaintiffs ; and that the drawer 
was indebted to the defendant in 1,200?., which 
he was willing to set off against the plaintiffs’ 
claim Held, that the plea was good, since it 
showed a failure of consideration except as to- 
1,200?.; and as the plaintiffs had been paid the 
full amount of the bill by the drawer, and sued 
as trustees for him, the defendant was entitled to- 
set off the debt due to him from their cestui que 
trust. Agra and MaiiterniaYs Bank v. Leighton, 

4 H. & 0. 656 ; 36 L. J., Ex. 33 ; L. B. 2 Ex. 56. 

8. Penalty or Liquidated BAMAaES. 

Liquidated Damages but not Penalty may be- 
Set off.] — If two persons agree to perform certain 
work in a limited time, or to pay a stipulated 
weekly sum for such time afterwards as it should 
remain unfinished, and a bond is prepared in the- 
name of both, but is executed by one only, with 
a condition for the due performance of the work 
or the pa^'ment of the weekly sum, and the 
work is not finished in the time ; such weekly 
payments are not by way of penalty, but in the- 
nature of liquidated damages, and may be set off 
by the obligee in an action against him by the 
obligor who executed. Fletcher v. By cite, 2 
Term Bep. 32 ; IB. R. 414. 

The whole penalty incuiTcd by the non-per- 
formance of articles of agreement cannot be 
pleaded by way of set-off. Nedrlfe v. Hogan , 

2 Burr. 1024. 

A. and B. entered into an agreement, for the 
true performance of which each party bound 
himself to the other in the penal sum of 500?., 
to be recoverable on breach of the agreement in 
a court of law as and by way of liquidated 
damages : — Held, in an action against A, b^^^B.,- ^ 
I for a breach of the agreement, that the 500?. was- ' 
a penalty, and that A. could not plead it by 
way of set-off as liquidated damages. Baris v.. 
Benton, 9 D. & R. 369 ; 6 B. & C. 216 ; 6 L. J. 
(O.S.) K. Brll2. 

By articles of agreement for altering and re- 
pairing a warehouse for a fixed price, it was 
stipulated, that in the event of the work not 
being completed in three months, the builder 
should forfeit and pay to the person with whom 
he contracted to do the work, 5?. weekly and 
every week, such penalty to be deducted from 
the amount which might remain due on thc^ 
completion of the work -.—Held, in au action 
brought for extra work, that the employer was 
entitled, after having paid the contract price, to- 
set off the penalty against the extra work ; and 
that he had a doiible remedy, either to deduct it 
or recover it. Bnckioorth v. Almi, 1 M. & W.. 
412 ; 2 Gale, 11 ; 1 Tyr. & G. 742 ; 5 L. J., Ex, 
171. 

A declaration stated a contract, by which ther 
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plaintiS covenanted to complete buildings by 
23rd October, and the defendant to pay him 418/. 
on the completion ; and if the defendant should 
order any extra work, lie should }jay to the 
plaintiff its value ; or if he ordered any diminu- 
tion or omission the plaintiff should allow the 
value out of the 418/. Also, that if the buildings 
should not be finished on the 23rd October, the 
plaintiff should pay the penalty of 1/. per day 
for every subsequent day employed, as liquidated 
damages, provided that if the defendant should 
require any additional work the plaintiff should 
he allowed so much extra time beyond 23rd 
October as might be necessary for completing 
the same. The plaintiff averred that the de- 
fendant ordered extra work, which required 
thirty-one days of additional time, and the value 
of which was 84/., and that the contract would 
have been fulfilled by October 23rd but for such 
orders. And he demanded the 418/. (minus a 
sum for diminution), and 84/. for the extra.work. 
The defendant pleaded, as to 22/., parcel of the 
debt, that the extra time necessary for com- 
pleting the additional work was nine days only, 
but that the plaintiff had exceeded the time 
ending on 23rd October by thirty-one days, 
whereby he became hable to pay the defendant 
22/., according to the deed ; which he offered to 
set off : — Held, that the clause for payment of 1/. 
per day applied to the covenant for extra time 
ill respect of extra work, as well as to the clause 
which fixed a day for completing the contract as 
originally defined ; and that the defendant might 
deduct, in the form of set-off, 1/. per day for the 
number of days by which the plaintiff had ex- 
ceeded the necessary time for completing the 
extra work. Lerjgv v. liarloeli^ 12 Q. "B. 1015 ; 
18 L. J., Q. B. 4.5 ; 13 Jur. 229. 

The plaintiffs contracted to complete the erec- 
tion of certain buildings for the defendants 
within a fixed time, and in default to pay to the 
defendants as liquidated damages, 3/. for every 
day from the time fixed for completion, until the 
work should be completed ; and also within the 
same time, unless an extension of time was 
granted, to complete all alterations, additions, 
&c., which might he ordered by the defendants’ 
agents : — Held, that the plaintiffs were bound to 
pay the 3/. for each day that elapsed from the 
time fixed for completion until the works were 
completed, even where the alterations and addi- 
tion^ ordered by the defendants’ agents, were so 
m“ixe^ up with the building to be erected, that 
perforfilance of the contract within the pre- 
scribed time became impossible. Jones v. iSY. > 
John's College, Oxford^ 40 L. J., Q. B. 80 ; L, R. 0 
Q. B. 115 ; 23 L. T. 803 ; 19 W. E. 27G. 

See Penalty— ■\V oiiK and Labodr. 

Asoertaizunent by Arbitrator,] — To a declara- , 
tion stating that the defendant covenanted that | 
he or A. would pay the plaintiff 6,800/., by in- 
stalments, with interest at 4/. per cent., with a | 
proviso that, in a certain event, there should be | 
deducted from the five last instalments, aumsi 
not exceeding 4,8U0/., and that, in that event, 
the plaintiff should repay to the defendant and ' 
A. all interest which should have been paid in 
respect of the sums deducted, and that, in de- 
fault of payment of any of the instalments, the ■ 
■whole should he recoverable, and averring that 
default had been made, and that no sum was 
deductible under the proviso ; the defendant set ’| 
out the deed, which contained a mutual covenant j 
between the plaintiff, the defendant, and A., 1 


694 

that if any differences should arise touching the 
sum.s -which should be deductible under the pro- 
viso, it should be referred to au arbitrator, and 
that the parties should abide by his award ; the 
defendant then pleaded to the five last instal- 
ments, and interest, that differences had arisen 
between the parties to the deed, touching the 
sums deductible from the five last instalments ; 
and that the plaintiff, the defendant, and A., in 
pursuance of the covenant in the deed, referred 
the differences to the arbitrator, to determine 
what sum (if any), not exceeding 4.800/., should 
be deducted by the defendant and A., or eitli^' 
of them, from the five last instalments ; that the‘ 
arbitrator awarded that the whole of the 4,800/.,. 
being the total amount of the five instalments, 
should be deducted from the five last instal- 
ments ; and that the defendant, therefore,, 
claimed to deduct, and deducted, the 4,800/. from 
the five instalments : — ^Held, a good plea m har- 
as to the 4, SOU/., and interest. Parlies v. Smith, 
15 Q. B. 297 ; 19 L. J., Q. B. 405 ; 14 Jur. 761. 

9. V*Y WAY' OP Deduction feoii Conteact 
Peige. 

Wneu Deduction may be Made without Set- 
off.]— Where a pemon is employed to do ■work 
for a certain sum, and part of the work is after- 
wards done by the employer, the amount of the- 
latter work is matter not of set-off but of deduc- 
tion. Turner v. Diaper, 2 Man. isc Cl. 241; 2 Scott 
(N.B.) 4:t7. 

The plaintiff «ontracted in writing to do work 
for the defendant, and to find the materials for 
it, for a fixed sum. The defendant afterwards 
supplied a portion of the materials, which the 
plaintiff accepted, and used up in the work. In 
an action for the work done by the plaintiff : — 
Held, that the defendant was entitled to deduct 
from the damages the value of the materials' 
supplied by him, without pleading a set-off. 
Keivton V. Forster, 12 M. &; W. 772. 

If A. employs B. to make brickh for him at a 
stipulated price per thousand, and B. does so, 
and some of the bricks are So badly made as to 
be good for nothing, A. will be entitled to make 
a deduction for those badly-made bricks out of 
the stipulated price, and may make such deduc- 
tion in an action by B. for the stipulated price : 
but if the bricks are badly made in a trifling 
degree only, so as merely to be less valuable than 
they. otherwise would have been. A., in an action 
for tiie stipulated price, w'lll not entitlail to* 
make any deduction on this account. Pardow 
V. Wehb, Car. &; M, 53L 

In all actions for goods sold and delivered 
■with a w'arranty, or for w^ork done, as -well as in 
actions for goods agreed to be supplied according 
to a contract, it is competent for the defendant 
to show' how much less the subject-matter of the 
action is w'orth by reason of the breach of the 
contract ; and to the extent that he obtains, or is 
capable of obtaining, an abatement of price um 
that account, he must be considered as having 
received satisfaction for the breach of contract ; 
and he is precluded from recovering in another 
aetjon to that extent, but no more. Mondel v. 
Steel, 8 M. & W. 85S ; 1 D, (N.s.) 1 ; 10 L. 

Ex. 426. 

Where, by the custom of the hat trade, the 
amount of the injury sustained by the hats in. 
the process of dyeing is always to be deducted 
from the charge for dyeing, the defendant is en- 
titled to such deductions in an action brought 
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by the dyer, without giving any notice of set-off, 
although there has not been any previous adjust- 
ment of the amount of the damage. Bamford v. 
Harris, 1 Stark. 343. 

A. contracted to build a shed for B. Terms, 
.everything to be completed to the satisfaction of 

B.‘s engineers, payment 90 per cent, on com- 
pletion of works. 10 per. cent, to be held over 
for SIX months to answer defects in work. A. 
sent m his bill in February as for a completed 
shed with a letter containing these words, as 
the shed will be completed before the close of 
tj(je month,” and was paid 90 per cent, of 
the price. In October B., who had done repairs 
to the shed, which A. dechned to do, offered to 
pay the residue, after deducting the cost of such 
repairs. In an action by A. for the whole of the 
residue : — Held, that the defendants were not 
.estopped by the payment in February from 
showing that the work was not completed, nor 
from going into the amount of the defective 
work ; that the amount paid hy the defendants 
for repairs was not the subject of a set-off ; that 
there was evidence to go to a jury of work done 
by A. since Febraary, and that till October six 
months had not elapsed since the completion of 
the work. Hoss v. L. iV. IK Jl//., 22 \Y. ilf 532. 
.Compare eases, ante, cols. 092, 093, 

10. Judgments. 

In what Cases Allowed.] — B. cannot in an 
action brought against him by A. «et off a 
judgment recovered by him aga^ist A. for which 

A. is charged in execution. Taylor v. Waters, 2 
€hit. 303 ; 5 M. & S. 103. 

In a cross action, the defendant may set off the 
•debt against a judgment for a greater sum, and 
the court will stay proceedings thereon. Peacocli 
V. Je^ffery, 1 Taunt, 426. See preveding ease. 

No set-off against a judgment in one smt can 
be allowed of a claim arising out of another 
separated and distinct suit. Thom pson y. Parish, 
5 C. B. (N.S.) 685 ; 28 L. J., C. P. 153 ; 5 Jiir. 
<N.s.) 986 ; 7 W. R. 210. 

The plaintiff, a landlord, was liable to the 
defendant, his tenant, for the c<ists of an injunc- 
tion suit for an alleged breach nf covenant, which 
suit had been dismissed. He had subsequently 
recovered judgment against the defendant in an 
.action for rent. He then became liable to the 
■ilefendant for damages which had been assessed 
in chambers, in respect of the wrongful in^unc- 
tiom He was further entitled to his costs of a 
summons to vary the certificate for damages 
taken out by the defendant, which had failed ; — 
Held, that he was entitled to set off the judg- 
ment debt against the damages but not against 
-the costs of the suit ; and that he was also at 
liberty to set off his costs of the defendant’s 
summons to vary against the costs of the suit. 
Tho'oehmoHon v. Crowley, L. B. 3 Eq. 196. 

A verdict against a plaintiff in a prior action 
may be set off against a present demand. Bas- 
Jiermlle y. Broion, 2 Burr. 1229 ; 1 W. Bl. 293. 
18. P., Hamhins y. Baynes, 1 L, J. (O.s.) K. B. 
167 ; Russell v. May, 7 L. J. (O.s) K. B. 88. 

By order of nisi prius, a verdict having l^een 
•entered for the plaintiff, and the plaintiff having 
by the order agreed to pay the defendant 70Z., 
the court allowed that sum to be set off against 
the plaintiff’s judgment. Newton v. Newton, 8 
Bing. 202 ; 1 M. & Scott, 366 ; 1 H. P. C. 264 ; 1 

B. J^C. P. 79. 

- After verdict for the plaintiff in trover, the 


goods were seized in the hands of the defendant 
for rent due to A., which the plaintiff was liable 
to pay ; the defendant having paid the rent, the 
court allowed him to deduct the amount from 
the verdict found for plaintiff. Plevin v. Hen- 
sliall, 10 Bing. 24 ; 3 M. & Scott, 403 ; 2 L. J., 

C. P. 253. 

Cross demand acquired after verdict is not 
ground for injunction here, to stay proceedings 
under verdict. Whyte v. O'Brien, 1 Sim. &; S. 551. 

Equitable right of set-off enforced after a 
judgment at law. Smith v. Parlies, 16 Bcav. 116. 

Where money, to be set off against a judgment 
debt, becomes due before the judgment, the judg- 
ment IS treated m equity as obtained for the 
difference only. Where such money becomes 
due at any time after the judgment, it is to be 
set off firstly against the interest up to that time, 
and then in diminution of the capital at the 
same time. Such set-off is not a charge upon the 
judgment debt, but a satisfaction of it pro tan to. 
Tenner v. Morris, 2 N. R. 479 ; 11 W. R. 943, 

A. is a debtor to B. on a judgment, and 
succeeds in establishing a set-off in equity for 
moneys advanced to B.’s wife for necessaries. B. 
has a charge upon estates in which A. has a life 
interest, such charge, when raised, being payable 
to the trustees of B.’s settlement. A. cannot 
claim the same set-off against B. in respect of 
the charge, because it is not a personal demand 
on both sides as in the other case. 8. C., 1 Dr. cV: 
Sim. 334, 218 ; 30 L. J., Ch. 361 ; 7 Jur. (N.S.) 
375 ; 3 L. T. 871 ; 9 W. R, 29, 391. 

Where Parties not the Same.] — Although 
where one of the parties in two cross actions has 
assigned bis interest to a third party, there may 
be no right to set off the judgment ; yet where 
the assignee being the real plaintiff in one action 
IS also the real defendant in the other, there is 
such right of set-off. Standeven v. Murqatroyd, 
27 L. J., Ex. 425. 

The plaintiff sued out a fi. fa. against E.’s 
effects. E, having previously assigned all his 
effects to tnistees, for the benefit of his creditors, 
the sheriff (under an indemnity from the trus- 
tees) returned nulla bona. The plaintiff sued 
the sheriff for a false return. The sheriff ob- 
tained a verdict. The court refused to allow the 
plaintiff’s judgment to beset off against the costs 
of the action against the sheriff. Hewitt v. 
Pigott, 1 D. P. 0. 250 ; 1 M. & Scott, 122 j 8 
! Bing. 61 ; 1 L. J., C. P. 43. 

1 The court allowed one of the defendant s^^w ho 
was chiefly concerned and bound to indemnify 
his co-defendants, to set off a debt due by the, 
plaintiff to him on a cognovit against a judg- 
ment due^u an action of trespass against several 
defendants. Bourne v. Bennett, 1 M. & P. 141 : 

4 Bmg. 423. 

The court wiU permit the defendants to set off 
a j'udgment recovered by them against the plain- 
tiff, against a judgment obtained by the plaintiff 
against them, notwithstanding the plaintiff may 
also have a separate demand on one of the de- 
fendants. Cilaisier v. Hewer, 8 Term Rep. 69. 

Third Party’s Interests Intervening.] — A 

judgment recovered by A. against B. and 0. will 
not be set off on application to the general juris- 
diction of the court, against another judgment 
recovered against A. by the assignees of B., under 
an insolvent debtors act ; the interest of third 
persons intervening, who have peculiar trusts by 
the statute. Doe v. JDainton, 3 East, 149. 
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A, having obtained a verdict again.st B. &z Co., 
his bankers, for the amount of his cash balance 
and nominal damages for dishonouring his 
cheque, and B. & Co. having brought actions 
against A. upon bills of exchange to a larger 
amount which they had discounted for him, the 
judge stayed the execution in A.’s action until 
the fifth day of the following term. B. A Co.'s 
actions in the meantime ripened into judgments. 
The court allowed the judgments to be set off 
against each other (subject to the hen, if any. of 
A.’s attorney) notwithstanding A. had in" the 
meantime become bankrupt, and thus the in- 
terests of third parties had intervened. AUh/fice 
Banli V. Uolford, 1 6 C. B. (N.s.) 460. 

Effect of Solicitor’s Lien.] — The lien of an 
attorney does not constitute the relation of 
trastee and cestui que trust between him and his 
client so as to prevent the defendant in a cross 
action pleading a set-off, but is at most qnly a 
ground for the summary interference of the 
court on an application to set off cross judg- 
ments, Merger v. Gmxes, 41 L J.. Q, B. 212 ; 
L. R. 7 Q. B. 499 : 26 L. T. oHl ; 20 R. 60.5. 

Alliance Batik v. supra, and cases 

sub-tit. Solicitor. 

Judgment obtained after Declaration.] — A 
judgment obtained by a defendant against the 
plaintiff, after the declaration, and before plea, 
may be pleaded as a set-off. BeytioUls v. Beer- 
ling^ 1 Dough 112 ; 4 Dough 181. 

Error depending.] — A judgment may be 
pleaded by way of set-off, although a vjrit of 
error is depending thereon. Ih. • 

Judgment against some by Default.] — Where 
there are many defendants, and some go to trial 
and obtain a verdict, but others suffer judgment 
by default, the court will permit the costs and 
damages on the judgment by default to be de- 
ducted from the costs taxed on the postea to 
those defendants who had a verdict. Sclwole v. 
NoUe, 1 H. Bh 23. 

New Trial.] — ^^¥here two actions were brought 
by and against the same parties, in the first of 
which the defendant obtained an award in his 
favour, and in the other the plaintiff obtained a 
verdict with damages, the court refused to stay 
proceedings in the first action until a motion for 
a new trial in the other was disposed of, in 
order that the damages and costs in the action 
might be set off against the costs of the other. 
Johnson V. Lakeman^ 2 D. P. C. 646. 

Execution Issued.] — A tenant having obtained 
judgment, and issued execution against his land- 
lord, afterwards became indebted to him for 
arrears of rent and dilapidations : — Held, that 
the landlord was not entitled in equity to restrain 
proceedings upon the judgment on the ground of 
set-off. Maw v. TTlyatt^ 31 L, J., Oh. 33 ; 7 Jur. 
(isr.S.) 1300 ; 5 L. T. 261 ; 10 W. R. 4. 

Payment into Court.] — In an action for freight, 
and cross action for unliquidated damages against 
a foreign seaman, the court refused to permit the 
freight to be paid into court, as a fund liable to 
payment of the damages when ascertained. 
Slierlorne v. Siffkin^ 3 Taunt. 526. 

Verdict recovered merely.] — The amount of a I 


verdict recovered cannot be set off against the 
amount of a ludgment. {rarrtcli v. Jones, 2 D. 
P. C. 157. 

Defendant in Execution.] — The taking a 
debtor in execution on a judgment may be 
rephed to a plea of set-off on such judgment.. 
Ttif/lor V. Waters, 2 Chit. 303 ; 5 M. &: 8. 103. 

Taking the defendant in execution is not an 
absolute extinguishment of the debt so as to 
preclude the plaintiff applying to the equitable 
discretion of the court to set off interlocutory 
costs due to the defendant in the same su^ 
Thompson x,Bari,sh, 5 C. B. (K.S.) 6S5 ; 28 L. 

C. P. 153 ; 5 Jur. (N.s.) 986 : 7 W. R. 210. 

Where a iirisoner in execution is discharged by 
the consent of his creditor, upon giving a fresh 
security to satisfy the judgment, and that seciuity 
IS afterwards defeated on account of a mere 
infomiality, the judgment is satisfied, and cannot 
be set off against a demand of the prisoner. 
Jacques v. Altithy^ 1 Term Rep. 557. 

Judgments in Different Courts.] — It is no ob- 
jection to an application to set off tvo judgments 
against each other, that they are in different 
courts in this country, provided the parties are 
respectively beneficially, as well as legally, 
interested in such judgments. Bristoive v. Weed- 
Jiatn, 8 Scott (n.r.) 366 ; 7 Man. A Of. 648. 

A judgment in king's bench might have been 
set off against a judgment in common jileas so- 
as to narrow the execution to the balance due. 
l^arher v. Brahgm, 2 W. Bl. 869 ; 3 Wils.396. 

The defendant was allowed to enter satisfac- 
tion on the roll upon a judgment obtained against 
him in king’s bench on his acknowledging satis- 
faction for the amount upon a judgment obtained 
by him in common pleas against the plaintiff for 
a larger amount, although he had the plaintiff in 
custody in execution of that judgment. Simjtson 
V. Hadley, 1 M. & 8. 696. Overruled by Taylor v. 
Waters^ supra. 

A judgment for the plaintiff in common pleas 
may be set. off against a judgment for the defen- 
dant in king’s bench although plaintiff is dead, 
and the jud^gment assets in the hands of her 
administrator. Bridges v. Smith, 8 Bmg. 29 r 
1 M. & 8c. 93 ; 1 D, P. 0. 242 ; 1 L. J., C. P. 33. 

In December, 1854, A., as attorney for the 
plaintiffs, commenced an action at their suit in 
the queen’s bench against the defendant, in 
which they had a verdict for 60Z., and on the 
28th* March, 1855, judgment was signed fo];,the' 
damages and costs, together amounftng to 85Z, 4.v. 
All the proceedings, down to final judgment 
inclusive, were carried on in the name of A., as 
attorney for the plaintiffs, but before the trial an 
arrangement was made between A. and B., 
another attorney, by which the proceedings were 
carried on by B. in the liame of A. until the 26th 
February, 1856, when an order to change the 
attorneys was made, and B. was substituted for 
A, as the plaintiffs’ attorney. On the day after 
the trial B. purchased the interests of the plain- 
ti:fe in the verdict for 50Z,, and gave notice tO’ 
the defendants’ attorney. In July, 1855, the 
plaintiffs were nonsuited in another action which 
they brought in the common pleas against the 
defendant, and on the 21st January, 1856, judg^ 
ment of nonsuit, with 71Z. l^-. ^d. costs, was 
signed against the plaintiffs. Upon an applica- 
tion by the defendant to set off that sum against 
the damages and costs in the action in the 
queen’s bench : — Held, that there was no absolute- 
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right to have one judgment set ot? against the 
other. ^'<lwpso}i v. Lamb, 7 El. & El. 84 ; 26 
L. J., Q.-B. 131 ; 3 Jur. (N.s.) 412 ; 5 W.R. 227. 


D. BY AND AGAINST WHOM. 

1. Agents, Factors, and Beokees. 

Broker—No Authority to Sell as Principal.] 

— The character of broker is materially diSerent 
from that of factor ; and, therefore, where a 
broker sells goods, without disclosing the name , 
-^his principal, in so doing he acts beyond the 
scope of his authority, and the buyer cannot set 
< a debt due froui the broker to him against 
the demand for goods made by the principal. 
BartiKj V. Cori'iP^^ 2 B. &: Aid. 137 ; 20 K. R. 383. 
See WtjjWR V. Brown^ 4 L. J. (o.s.) K. B. 203. 

Del credere.] — A broker, who pays to A. 

the price of goods sold by him for A. under a del 
•credere commission, is entitled to set oft the 
amount against the assignees of B., for whom he 
bought the goods. Morris v. CUashy, 1 M. & B. 
576 ; 14 R. R. 581, 

Where a person purchased, as broker fo)»> B., 
the goods of A., for whom he sold them under a 
del credere commission, and did not disclose at 
the time the name of A., but disclosed it soon 
after, and aftenvards paid A. the price : — Held, 
that, in an action by the assignees of B. to 
recover the balance due u 2 )on a resal^ of the 
goods made by the broker on account of B., he 
was not entitled to set off, either" under 2 Geo. 2, 
•c. 22, s. 13, or 5 Geo. 2, c. 30, &. 28, the payment 
made to A. Morris v. Cleasby^ 4 M. & S. 566 ; 
]6 R. R. 544. 

And where a broker has effected policies in 
the name of liis iirincipal under a del credere 
-commission, he cannot set off losses which have 
liappened on those policies, although those 
-claimed are total, and he has accounted for them 
with his principal. Cmmnlnq v. Forrester^ 1 M. 
.A: S. 494 ; 14 R. R. 511. 

But where the broker has ^laranteed the pay- 
ment of an avei*age loss adjusted by an under- 
writer, to the persons insured under a del credere 
commission, he may set it off. Wienlwlt v. 
Roberts^ 2 Camp. 586. 

In an action by the assignees of a bankrupt 
under^vriter against a broker, for premiums due 
to bankrupt, semble, that the broker cannot set 
-off a loss on policy effected by him as agent, 
witlTout a commission del credere, where there 
has been no adjustment, though the loss take 
))lace before the bankruptcy. Balter v. Langlwvn, 
•6 Taunt. 519 ; 2 Marsh. 215 ; 4 Camp. 39'6 ; 16 
R. R. 662. 

Money Advanced ihy.] — A defendant can- 
not set off a debt due from a principal against 
n claim by a broker who had advanced money on 
goods, and declared on a special contract respect- 
ing the sale of them as his own goods, though the 
-sale-note mentioned the name of the princi 2 )al. 
Atliyns V. Amber ^ 2 Esp. 493. 

Agent Acting beyond Authority,]— A sh’ip's 
husband and paii; owner in this country employed 
an agent in Quebec to obtain freight. The agent 
did so, made it payable to himself at Quebec, and 
set it off against a debt due to him by the ship’s 
Tiusbaud : — Held, that the agent was liable, and 
that he had no right either to make the freight 


so payable or so to set it off. Walsh e v. Proran^ 

I C. L. R. 823 ; 8 Ex. 843 ; 22 L. J., Ex. 355. 

Agent from Necessity.] — The plaintiffs, who 
were merchants at Dieppe, sold to the defendant, 
a merchant at Wisbeach. a cargo of oil-cake, and 
delivered the same at Wisbeach, in December, 
1841. The defendant jiaid for the cargo ; but 
afterwards, considering that it did not answer 
the sample, landed a portion of it for the purpose 
of examination, and afterwards landed the whole, 
and lodged it in the public granaries. He then 
informed the plaintiffs that it lay there at their 
risk and costs, and required them to take it bacli. 
This the plaintiffs refused to do. After some 
negotiation, the defendant, m May, 1842, gave 
notice to the plaintiffs that the cargo was lying 
at the granaries at their disposal, and if no direc- 
tions were given by them would be sold, and the 
jiroceeds applied m part payment of the defen- 
dant’s damages ; the plaintiffs answered, that 
they considered the transaction at an end. and 
demanded payment of the jnTce, whereupon the 
defendant offered the cargo for sale m his own 
name, and afterwards sold it in his own name to 
a third party • — Held, that the defendant had 
accejited the goods, and was not to be considere<l 
an agent of the plaintiffs from necessity ; and, 
therefore, that he could not, in an action against 
him for the price of the goods, set off the money 
jiaid by him for the goods as money received by 
the plaintiffs for his use. Cliaima)i v. Morton^ 

II M. & W. 534 ; 12 L. J., Ex. 292. 

Auctioneer.] — An auctioneer suing B. for the 
price of goods sold by him as such ’ — Held, that 
B. might, set off a debt due to him from the 
2 U'incipal vendor. Jarvis v. Cluipiile^ 2 Chit. 387. 

A)iil see Auction and Auctioneer. 

After Notice of Assignment.] — A., a firm in 
Calcutta, having, as such, dealings ^vith B., a 
firm in London, who acted as their agents, 
employ them to receive for them the dividends of 
stock in England, which had been bequeathed to 
them by their father (whom they succeeded in 
the firm, and who had also employed B. as 
his agents), and they request B. to carry 
the dividends to a separate account in their dif- 
ferent names. The dividends were accordingly 
received by B., one of the partners taking out 
t administration for the purpose, and in their 
' correspondence with A. they treat them as a 
separate item of account, but it did not appear 
clearly from the correspondence what was the 
imderstanding as to these moneys being or not 
being applicable to the general account. The 
house of A., which did not then include all who 
were beneficially included in the stock, becoming 
afterwards indebted, assigned all their property 
to trustees for their creditors : — Held, that all 
the interest of the then firm in the stock passed 
by the assignment, and that B. had no right to 
retain in payment of a debt to them any part of 
the dividends received after notice of the assign- 
ment. Colmn V. Havtioell^ 5 Cl. &: F. 484. 

Payment by Agent— Ratification.] — It is a 

good answer to a plea of set-off, that the amount 
has been paid by a person professing to act as 
agent for and on account of the plaintiff, though 
without his authority, and that the latter ratified 
the act at the time of the trial. Simpson v. 
Bggington^ 10 Ex. 846 ; 24 L. J., Ex. 312. 

The treasurer of a corporation paid their clerk 
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tlie amount of his year's salary, both parties be- 
lieving at the time that the treasurer had the 
janthority of the corporation to make such pay- 
ment ; but the treasurer had no such authority, 
and the corporation afterwards repudiated the 
payment and dismissed the clerk from their ser- 
vices. In an action against him for the recovery 
.of incomes paid to him on account of the corpora- 
tion : — Held, that the corporation was entitled, 
at the trial, to ratify the act of their treasurer, 
;and consequently that the clerk could not set off 
the amount of his salary as due to him from the 
•corporation. Tb, 

Sale without Notice that it is for Principal.] i 

— If a factor, who sells under a del credere com- 
mission, sells goods as his own, and the buyer 
knows nothing of any principal, the buyer may 
set off any demand he may have on the factor, 
against the demand for the goods made by the 
principal. George v. Clagett^ 7 Term Rep. 359 ; 2 
Esp. 557 ; Peake’s Add. Gas. 131 ; 4 R. R.* 4(i2. 

When a factor, dealing for a principal, but 
.concealing that principal, delivers goods in his 
•own name, the person contracting with him has 
a right to consider him, to all intents and pur- 
poses, as the principal ; and though the real prin- 
-cipal may appear and bring an action upon that 
•contract against the purchaser of the goods, yet 
that purchaser may set-off any claim he may 
have against the factor in answer to the demand 
<if the principal. Rabone v. Williams^ 7 Term 
Rep. 360, n ; 4 E. R. 463, n. 

Where an agent sells in his own name for 
^in undisclosed principal, and the principal sues 
the buyer for the price, the buyer cannot set off 
a debt due from the agent unless jn making 
"the contract he was induced by the conduct of 
"the principal to believe, and did in fact believe, 
that the agent was selling on his own account, 
Coobe V. Ef^helbif^ 56 L. J., Q. B. 505 ; 12 App. 
Oas. 271 ; 56 L. T. 673 ; 35 W. R. 629--H. L. (E.) 

L. & Co. sold cotton to C. in their own names, 
but really on behalf of an undisclosed principal. 
C. knew L. & Co. were in the habit of dealing 
Both for principals and on their own account, 
and had no belief on the subject whether they 
made this contract on their own account or for 
;a principal : — Held, that C. could not in an 
-action brought by the principal for the price of 
the cotton set off a debt due from L. k Co. lb. 

Where the plaintiff employed an agent 
to sell an estate, which he accordingly sold to 
th^ defendant, and on the settlement of the 
purchase money the defendant set off a debt 
•due to him from the agent and paid over the 
balance : — Held, that the plaintiff was not pre- 
<;luded, by having executed the conveyance in 
ignorance of the arrangement by ^ his agent, 
from recovering from the defendant the sum so 
«et off. Young v. White, 7 Beav. 506 ; 13 L. J., 
Oh. 418 ; 8 Jur. 654. 

And where the broker does not mention his 
principal until he himself has become insolvent, 
the principal cannot set off the price of the goods 
against a debt due to him from the broker, and is 
•still liable to the vendor. Waring v. Faveneh, 1 
Camp. 85. 

The plaintiffs, who were bankers, employed a 
■firm of merchants in London, in whose name 
certain policies of marine insurance were taken 
out, to collect from the underwriters contribu- 
tions in respect of general average losses. The 
merchants sent the policies to the defendants, 
who were insurance brokers, and instructed them 
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to collect the moneys from the underwriters. 
The defendants, when they collected the moneys, 
did not know, nor had they any reason .to believe, 
that the merchants were only acting as agents in 
the matter. In an action by the plaintiffs to re- 
cover the moneys so collected : — Held, that the 
defendants could set off against the claim of the 
plaintiffs a debt due from the merchants to them 
at the time when they collected the moneys. 
Montagu v. Forward, [1893] 2 Q. B. 350 : 4 R. 
579 ; 69 L. T. 371 ; 42 W. R. 124~C. A. 

In order to constitute a valid defence within the 
rule in George v. Olagett (7 Term Rep. 359), the 
plea should show that the contract was made b^ a 
! person whom the plaintiff had intrusted with the 
possession of the goods, that that per&on sold 
them as his own goods in his own name as prin- 
cipal with the authority of the plaintiff, that the 
defendant dealt with him as, and belie ve<l him 
to be, the principal m the transaction, and that 
before the defendant was undeceived in that 
respect the set-off accrued. It is not necessary, 
in such a plea, to negative “ means of laiowledge ” 
that the seller was dealing as an agent. Borrien 

V. Inijwrial Ottoman Bank, 43 L. J.. C. P. 8 ; 
L. R. 9 0. P. 38 : 29 L, T. 689 ; 22 W. IL 92. 

Plea to an action for goods sold and delivered, 
that the goods were, with the privity of the plain- 
tiff, sold and delivered to the defendant by S., the 
agent of the plaintiff, in the name and as the 
goods of S , and that the defendant never knew 
the plaintiff as the owner ; that at the time of 
the sale and delivery S, was and still is indebted 
to the defendajit in a sum exceeding the price of 
the goods, and that the defendant is ready and 
willing to set off and allow to the plaintiff the 
price of the goods out of the money so due and 
owing from S. . — Held, good. Carr v. Hinehliffe, 
7 D, & R. 42 ; 4B. &C.547 ;4L. J.( 0 .s.) K.B.5. 
S. P., PurchellY. Salter, 1 Q. B, 197, 209 : 1 O. 
& H. 682 ; 10 L. J., Q. B. 81 ; 11 L. J., Ex. 433. 

It being within the ordinary scope of a factor’s 
authority to sell his principal’s goods in his own 
name, a purchaser who has no knowledge of the 
agency is entitled to set off against the price of 
the goods a debt due to him from the factor per- 
sonally. Dixon, Ex ggai^te, Henley. In re, 46 
L. J., Bk. 20 ; 4 Ch. D. 133 ; 35 L. T. 644 ; 25 

W. R. 105— C. A. 

Custom of Stock Exchange.] — A country 

stockbroker, acting on behalf of an undisclosed 
principal, instructed the defendants, members 
of ‘the London stock exchange, to sell certain 
shares. The defendants sold the%hares, and de- 
ducted from the purchase money the amount 
which the country broker owed them in respect 
of prior transactions. In an action by the undis- 
closed principal to recover the amount so deduc- 
ted, the defendants set up a custom of the London 
stock exchange that itiey were entitled to treat 
the country broker as the principal, and to set off 
against the purchase money the amount of their 
claims against him : — Held, that the alleged 
custom was unreasonable, and that the defen- 
dants must show that the undisclosed principal 
knew of the custom before the sale, and agreed 
to be bound by it. Blackburn v. Manon, 4 R. 
2^7 ; 68 L. T. 510— C. A. 

Notice ae to Principal — Time for — Sufficiency.] 

— A principal had stipulated with his factor that 
bills of exchange for the price of goods sold 
should be made payable in such a manner as to 
show the factor’s connection with the principal, 
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and they were, in fact, stamped, “ Agent for AV. 
Dixon (Lim.), Calder and Govan Ironworks, 
Glasgow,*’ * in pale blue ink, but so that the 
stamp "Was concealed or obscured by the agent’s 
signature : — Held, that the purcha'^e being from 
a factor, and not a mere agent, the stipulation 
was immaterial as regarded the purchaser, unless 
he was affected with notice, and that the stamj)- 
ing of the bills was not sufficient evidence of 
notice against the purchaser’s uncontradicted 
oath that he was unaware of any agency. 
pcirtt% Henlnj^ In re^ supra. 

^here before goods are all delivered, or any 
part of them paid for, the ]mrchaser is informed 
that they belong to a third person, he has a right 
of set-off against the jirincipal. Moove v. CU^ 
inmUoa^ 2 Camx>. 22. See also Next} Zealand Land 
Co, V. Watson, 50 L. J., Q. B. 433 ; 7 Q. B. D, 
374 ; 44 L. T. 675 : 29 W. E. 694— C. A. 

A factor was emidoyed to sell a car^o of goods 
consigned to him, and on the 6th February “^old 
to A. one parcel of the goods, and delivered to 
him an invoice in his own name. On the 13th 
A. applied to purchase another parcel, but some 
diffiereuce occurring as to the price, the factor 
said he must write to his principals. He did so, 
and on the 20th informed A. of their answer. '^A. 
bought the goods at the price named by the 
principals, and the factor delivered to him an 
invoice and a bought note in the name of the 
principals ; the payment to be at four months in 
cash. On the same day, and on other occasions 
Artthin that period, A. made payments #4o the 
factor, not expressly on account these goods. 
It appeared that it was the factor’s practice, when ' 
he sold goods on his own account to pay himself 
advances, to deliver an invoice in his own name ; 
when he sold merely as a broker, to deliver a 
bought note. In an action by the owners of the 
goods against A., for the price of the parcel sold 
on the 6th February, the jury found that the 
factor communicated to A. that he sold the goods 
for other persons as principals, but that A., until 
the 2Uth February, bona fide believed that he 
sold to pay himself advances ; and that, using 
the ordinary precaution of merchants, A. was not 
hound to make further inquiry : — Hdd, that A. 
was entitled to set off the payment made by him I 
to the factor. Warnex' v. AlICuxj, 1 M. W. 591 ; I 
2 Gale, 86 ; 1 Tyi\ & G. 965 ; 5 L. J., Ex. 276. 

Merchants in London, upon the instruction of 
shipping agents at Havannah i^uth respect to a 
cargo of tobacco to be consigned to the London 
merchants, and after receiving the shipping 
documents, eff^ted policies of marine insurance 
in the ordinary form on behalf and for the bene- 
fit of all parties whom it might concern. The 
Havannah agents shipped and consigned the 
tobacco in their own names, but were in fact 
acting as commission agents for Havannah 
merchants to whom the touacco belonged ; and 
the London merchants, before effecting the 
policies, had notice that the Havannah agents had 
an unnamed principal. A total loss having oc- 
curred the London merchants received the policy 
moneys, but before receipt had notice that the 
moneys were claimed by the Havannah princi- 
pals : — ^Held, that an action lay by the Havannah 
principals against the London merchants for tne 
policy moneys ; that the London merchants were 
not entitled to a lien upon the moneys for the 
balance of the general account with the 
Havannah agents, and could not in that action 
set off their claim to that balance, or set off 
anytliing, except the premiums, stamps, and 


commission in respect of the insurance. Mildred 
V. Mas2)ons, 53 L. J., Q. B, 33 ; 8 App. Gas. 874 ; 
32 W. K. 125— H. L. (E.) Aflarmiiig 47 L. T. 
318— C. A. 

If a buyer purchases goods of a factor, with 
the knowledge that he sells as factor and not as 
principal, the buyer cannot set off a debt due to- 
him from the factor, in an action for the price of 
the goods bought by the principal. Ftsh v.. 
Kemjxton, 7 0. B. 687 ; 18 L. J., C. P. 206 ; 13- 
Jur. 751). 

One who buys goods of a j^erson whom he 
kuows to be selling them as an agent, cannot 
set off in an action by the principal for their 
price a debt due to him from the agent, even 
though he did not at the time of the purchase 
know and had not the means of knowing who- 
was the real owner. Semenza v. Brinslexj, 
18 C. B. (K.S.) 467 ; 34 L. J., G. P. 161 ; 11 Jmv 
(N.S.) 409 ; 12 L. T. 265 ; 13 W. R. 634. 

A. placed timber in the hands of H., a factor,, 
for sale’‘on a del credere commission. B. bought 
it through the agency of C., a broker, who (as 
H. was aware) had prior knowledge of the fact 
that the timber was the property of A., and that 
H. was selling as factor only. C.’s knowledge of 
the relative position of A. and H., however, was- 
not communicated to B., who made the purchase 
bon^ fide, although he was aware that H. was in 
I the habit of selling timber as factor : — Held, m 
an action by A. against B. for the price of the 
i timber, that B. was affected by the knowledge of 
his broker, C., and therefore could not set off 
against the price of the timber so bought for him 
a debt due to him from H. Brtssor v. Norwood, 
17 C. B. (N.S.) 466 ; 34 L. J., 0. P. 48 ; 10 Jur. 

; (N.s.) 851 > 11 L. T. Ill ; 12 W. R. 1030— Ex. Oh. 

To an action for money received, the defen- 
, dants pleaded that they, at the request and with 
: the consent of the plaintiff, dealt with and 
I treated F. as the principal in the transaction in 
I respect of which the moneys were received by 
the defendants, and as the party with whom 
, alone they were dealing ; that the plaintiff 
I authorised and requested the defendants to re- 
I ceive any moneys resulting from the transaction 
on account of and as the moneys of F., and on 
the terms that they might deal with such moneys 
as Ms moneys ; averment, that the moneys, being 
the moneys resulting from the transaction, were 
afterwards, in pursuance of the request, authority, 
and consent of the plaintiff, received by the de- 
fendants in respect of and as the result of the 
said transaction, and on account of and as *t>he 
moneys of F. ; that, upon the faith, and in con- 
sequence of the request, authority, and consent 
of the plaintiff, the defendants afterwards gave 
credit to F^ in respect of divers other transac- 
tions, and were induced to allow F. to incur 
debts to them which were still due ; and that, 
before and at the time when the moneys were so- 
received by the defendants, on account of and as- 
tlie moneys of F., he, F., was and still remained 
indebted to the defendants for and in respect of 
the debts thereinbefore mentioned in an amount 
equal to the plaintiff’s claim, which amount the 
defendants were wilhng to set off : — Held, bad. 
Ferrand v. Biselioffsheim, 4 C. B. (n.s.) 710 : 2T 
L. J., 0. P. 302. 

When an agent is permitted to, and does, sell 
goods, as if he is a principal, and becomes bank- 
rupt, it is no defence to an action by the prin- 
cipal against the vendee for not acceptmg the 
goods, that there were mutual credits, not alleged 
to he the subject of an ordinai’y set-off, between 
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the agent and vendee, resulting in a balance in 
favour of the latter. Turner v. Thomas^ 40 L. J., 
O. P. 271 ; L. R. 6 C. P. 610 ; 24 L. T. S79 ; 19 
W. R. 1170. 

Compare cases ^ sub tit., Prinoipal and 
Agent. 

2. Solicitors. 

Costs — 2To Bill Delivered.] — An attorney may 
set ofi the amount of his costs, although he has 
not delivered a bill one month before the action. 
Broiou V. Tihhits, 11 C. B. (N.S ) 855 ; 81 L. J., 
C. P. 206 ; 6 L. T. 385 ; 10 W, R. 465. 

The defendant, under a plea of set-oi¥, put in 
an account rendered to him by the plaintiff, by 
which he charged himself with items due to the 
defendant. On the other side of the account 
were items due to the plaintiff for costs as an 
attorney, but for which no signed bill was 
proved to have been delivered ; and which, left a 
balance due to the plaintiff Held, that the 
plaintiff was entitletl to avail himself of the 
amount of the bill of costs, as the non-delivery 
of a signed bill did not extinguish the debt, but 
only prevented an action being brought to re- 
cover it. Harrison v. Turner^ 10 Q. B. 482 ; 16 
L. J., Q. B. 295 ; 11 Jur. 817. 

Money out of Pocket— Negligence.] — ^An at- 
torney undertook to conduct a cause, charging 
his client only money out of pocket. The client 
advanced money to the attorney during the 
progress of the cause, which was properly ex- 
pended in carrying it on. By subsequent negli- 
gence in the attorney the cause failed : — Held, 
first, that attorney was not entitled fo recover 
money out of pocket, paid by him subsequently 
to the negligence of which he had been guilty ; 
and, secondly, that the client was not entitled to 
set off the money advanced and expended pre- 
viously to such negligence. Lewis v. Samuel^ 
S Q. B. 685 ; 15 L. J., Q. B. 218 ; 10 Jur. 
429. 

3. Executors and Administrators. 

Debt due from or to — Debt to or from Tes- 
tator.] — A debt from the testator cannot be set 
off in an action for money had and received to 
the use of the plaintiff as executor. Schofield 
V. Corlett, 6 N. & M. 527 ; 11 Q. B. 779, n. 

A set-off for money due from the plaintiff to 
a testator in his lifetime may be pleaded in an- 
swer to a declaration on a cause of action which 
accrued to the plaintiff from the defendant, as 
executor, after the death of the testator. Blahes-^ 
ley V. Smallwood^ 8 Q. B. 538 ; 16 Li, J., Q. B. 
185; 10 Jur. 470. 

In an action by an administrator for the 
balance of the intestate’s banking account at the 
time of his death, the defendants sought to avail 
themselves of a debt due to them from the 
intestate as one of the several makers of a pro- 
missory note which did not become due until 
after the intestate’s death : — Held, that the 
claim could not be relied on as a set-off. Hewell 
v. National ProviTwial Bank of Mnglaml^ 45 
B. J., C. P. 286 ; 1 0. P. H. 496 ; 34 L. T. 633 ; 
24 W. R. 458. 

To an action by an administrator, who sues in 
his representative character for a debt due after 
the death of the intestate, the defendant cannot 
set off a debt due to him from the intestate in 
his lifetime. Bees v. Watts^ 11 Ex, 410 ; 25 L. J., 
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Ex. 30 ; 1 Jur. (N.S.) 1023 ; 3 17. R. 575 — Ex. 
Oh. 

An executor, sued as such for a debt which 
accrued to the plaintiff from the testator in his 
lifetime, cannot set off a debt for money had 
and received to the defendant's use, as executor, 
and money due on an account stated with him 
as e.xecutor since the death of the testator, the 
debt sued for, and the debt sought to be set off, 
not being mutual. Wnrdall v. Thellusson^ 6 El. 
lV: B1. 976 ; 3 Jur. (N.S.) 314 ; 5 W. R. 25.— Ex. 
Cb. 

A creditor of an intestate purchased part Ttf 
the intestate’s goods of his aihninistrator : — 
Held, that he could not set off the amount 
against a debt due to him from the intestate 
at his decease. Lamharde v. Older, 17 Beav, 
542 ; 23 L. J., Ch. 18 ; 17 Jur. 1110 ; 2 W. R. 
32. 

To an action against an executor for a debt 
due by his testator, he pleaded that, at the 
death of the testator, the plaintiff was indebted 
to him in an equal amount, which being still 
due, the defendant was willing to set off against 
the plaintiff 3 claim. The plaintiff replied on 
equitable grounds, that the testator devised and 
bequeathed to him a freehold estate and a sum 
of money, and devised and bequeathed other 
property, real and personal, to his other children, 
and declared that the money and other effects 
already advanced and delivered by him to his 
children should be deemed advancements, and 
that they should not he required to account for 
the same ; aveiTing that the matters of set-off 
were money and effects so advanced : — Held, a 
bad replication. Oullirer v. Gulliver, 1 H. & 
N. 174 ; 25 L. J., Ex. 341 ; 2 Jur. (N.S.) 1061. 

To a declaration in an action on a covenant 
by husband and wife as administratrix, a set-off 
of money due to the intestate cannot be sup- 
I ported. JFarn v. Biohford, 7 Price, 550. 

I The trustee in bankruptcy of hankers sued 
j their customer for the balance due upon his 
j private account. The customer had another ac- 
1 count with the hank as executor, and at the time 
of the bankruptcy the balance on this account 
was in his favour. Under the will of his tes- 
tator the customer was both executor and re- 
siduary legatee, and at the time of the bank- 
ruptcy he had assets in his hands, exclusive of 
the balance in the bank, more than sufiScient to 
provide for all bequests which remained unpaid, 
and, to leave a balance due to him as residuary 
legatee : — Held, that he was entiUed to set off 
the balance due to him on the executorship ac- 
count, since the bank might have sued him in 
his own name if he had overdrawn it, the only 
effect of opening the account as executor being 
to give notice that there might be equitable 
rights. Bailey v. Fh^h, 41 L. J., Q. B. 83 ; 
L. R. 7 Q. B. 34 ; 25 L. T. 871 ; 20 W. R. 
294. 

In an action by the executors of an under- 
writer against a broker, for premiums due on 
policies subscribed by the testator, the broker 
cannot set off returns of premium, which re- 
turns became due after the testator’s death. 
Hoi§ston V. Bohertson, 2 Marsh. 138 ; 6 Taunt. 
448 ; 4 Camp. 342 ; Holt, 88 ; 16 R. R. 665. 

Even though the policies were effected under 
a del credere commission. Ho^istan v. Bor- 
denave, 2 Marsh. 141 ; 6 Taunt. 451 ; 16 R. R. 
657. 

See also Executor and Administrator. 
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4. Husba:n'd and Wife. 

Actioa by or against — Delit due from or to.] — 
A debt due to a mnn in right of his wife eaniiot 
be set oif in an action jigainst him on liis own 
bond, jp/ninftj/' v. Bull, h* P. 170, 

Nor can a debt, due from a uife dum «:o]a. he 
set off m an action i)y the hu'iband alone. 
Wnod V. A/.VO*.?, 2 Esp 594. 

Unless he has promised to pay the debt after 
marriage, and thereby made it his own. /7 a 

A debt from a bankrupt to a married woman 
chrm sola, cannot be set off against a debt from 
her husband to the bankrupt. Hhujden, Ux jjartc, 

10 Ves. 465 ; 2 Bose, 249. 

Where a promissory note is given to a married 
woman, the husband may sue on it in his own 
name only, and then a debt due to the maker 
from the wife dum sola cannot be set off. J9ur- 
rnujli V. JLiks, 10 B. & C. 558 ; o M. & Ry. 206 ; 

8 L. J. (O.S.) K. B. 2S7. 

In an action by assignees of a bankrupt on a 
promis->ory note given to his wife before mar- 
riage, the maker cannot set off a debt due to 
him from the bankrupt. Yafes v. SlitmurffoUy 

11 M. & W. 42 ; 2 D. (N.S.) 803 ; 12 L. 

216. 

Upon the hill of a married woman entitled to 
a share of the personal estate as one of the next 
of kin of the intestate against her husband and 
administrator, the latter claiming to retain to- 
ward satisfaction of a debt by bond from the 
husband to him, it was declared he wa/ not en- 
titled to retain. Mthank (Lad^ v. Montoliau^ 
5 Ves. 737 ; 5 R. R. 15R 

A person advancing to a married woman, 
deserted by her husband, and left wholly with- 
out x^rovision, sums of money which have been 
actually laid out in the purchase of necessaries 
for her, is, in a court of equity, entitled to stand 
in the jdace of the tradespeoide sujjpiying those 
necessaries, and the sums so advanced and so 
laid out. constitute an equitable set-off against a 
legal debt due to the husband from the person 
making those advances. Jennsr v. Morris^ 1 
Dr. & Sm. 218. Affirmed 30 L. J., Ch. 361 ; 7 
Jur. (N.S.) 375 ; 3 L. T. 871 ; 9 W. R. 391. 

A. and his wife and children were entitled 
under a settlement to 1,5007. charged on real 
estate of which B. was tenant for life ; the 
1,5007. was the wife’s property vested in trustees 
for the husband for life, with usual remainders. 
A. was indebted to B. for money advancecRfor 
the wife : — Hf4d, that on raising the charge, B. 
could not set off his claim against A.'s life in- 
terest. Je.mier v, Morris^ 2 N. R. 479 ; 11 W. R. 
943. 

6. INSUEANCB CASES. 

TTuderwriter and Broker— Fraudulent Loss.] 
— Three underwriters, on a representation of a 
loss, paid their subscriptions, amounting to 600Z., 
into the hands of the broker, who, by their joint 
authority, paid over 3007. The loss turned out 
to be fraudulent, and one of the underwriters 
brought an action against the broker to recover 
back his 2007. : — Held, that the broker was en- 
titled to set off the 3007. paid over against this 
demand, and that the court could not enter into 
die account to see what each party was entitled 
to respectively. Silva v. Linder^ 2 Marsh. 437. 

premiums,] — An insurance broker, being 

sued for premiums received by him on policies 
Bubficribed by the plaintiff, was allowed to set 
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off a loss on one of those policies effected in the 
name of the Viroker, at the request of a third 
person, on goods in which such third person was- 
interested, but on which the broker had a lieiD 
to a greater amount than the set-off claimciL 
V. WUltimon., 4 Bing. 573; 1 M. & P. 
502 ; G L. J. (O.S) C. P. 121 f 29 R. R 634. 

Upon an action against the under wnter for a- 
loss, the underwriter cannot setoff the premiums 
although they have never been paid, unless he 
can make it appear that the state of the relative- 
accounts between assured, broker, and under- 
writer, is such as to take the case out of the* 
ordinary rule, winch is, that the receipt of the* 
underwriter for the premium is conclusive evi- 
dence for the assured, that he has paid the pre- 
mium to the underwriter. De Qamimle v. Pig on ^ 

I 4 Taunt. 246. 

Debt — Claim on Life Policy Moneys.] — B. 

being indebted to A., gave him money to effect 
an insurance ; as a security A. took the insurance' 
in his own name, and shortly afterwards diecD 
The executors received the money from the 
insurance office, and sued B. for the debt, who- 
was not allowed to set off the amount obtained! 
from the insurance office. White v. GonijgeriZy 1 
L. J. (O.S.) K, B. 62. 

Damages must be Liquidated.] — Notwith- 
standing that a marine policy of insurance is a 
contract of indemnity, it is to be taken witb 
this qualification, that the parties may agree be- 
forehand in estimating the value of the subject 
insured by way of liquidated damages. Irving 
Y. Manning^ 6 C. B. 391. See Palbg v. Indian 
and Zonddn Life Assurance Co., 15 0. B. 365 ; 3 
0. L. R. 61 ; 24 L. J., C. P. 2 ; 18 Jur. 1024 ; 3 
W. R. 116— Ex. Ch. 

Action to recover a partial loss on a valued! 
policy of insurance. Plea, that the loss was ad- 
justed between the plaintiff and the defendant, 
at a certain rate per cent., and that the amount 
payable by the defendant to the plaintiff was 
thereby liquidated, and ascertained to be a sum 
certain ; against which the defendant has a set- 
off for premiums of insurance : — Held, a bad! 
plea, the action being for unliquidated damages, 
which were not liquidated by the adjustment, as. 
ifc would not be conclusively binding on the 
parties. Luelixe v. Buslihy, 13 C. B. 864 ; 1 
C. L. R. 685 ; 22 L. J., 0. P. 220 ; 17 Jur 625 ; 
1 W. R. 455. ^ 

A declaration on a policy of insurance on a. 
ship and cargo alleged an average damage or 
loss on a portion of the cargo insured, and a 
breach by reason of the non-payment of the de- 
fendant’s proportion of the average loss. Plea,, 
set-off for premiums : — Held, bad, as the action 
was for unliquidated damages. Boddingtnn v- 
Castelli, 1 El. & Bl. 879 ; 1 G. L. R. 281 ; 23 
L. J.. Q. B. 31 ; 17 Jur. 781 ; 1 W. R. 359— 
Ex. Ch. S. P., Bellas v. dYepturie Marine In-- 
surance Co,, 49 L. J., C. P. 163 ; 5 C. P. D. 34 ; 
42 L. T. 35 ; 28 W. R. 405—0. A. 

Underwriters and Assured.] — The assured had 
subsequently to the date of a policy of insur- 
ance on goods executed a deed of inspectorship* 
under the Bankruptcy Act, 1851, s. 192, and was 
suing on behalf of third persons who had made 
advances upon the shipping documents : — 'Held, 
that he was entitled to recover, and that the 
underwriters were not entitled to set off the 
amount of a debt due from the assured to them 
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under the miitunl credit clause, s. 171, of the 
Bankruptcy Act, JJe Mattox v. Saunders^ 

L. II. 7 C. P. 57U ; 27 L. T, 120 ; 20 W. K. SOI. 

6. Master and Servant. 

What may be Set off against Wages.] — In an 
action by a servant against his master for \yages, 
the latter cannot generally set off the value of 
goods lost by the negligence of the former ; but 
if it was part of the original agreement and 
understanding between them, that the servant 
should pay out of his wages for his master’s 
goods lost through his negligence, the value of 
the goods so lost may be deducted from the 
amount of the wages. Le Loir v. Lrintow, I 
Camp. 13-1. 

In an action for work and labour, and goods 
sold and delivered, the defendants pleaded that 
the services were performed, and the goods sold, 
in pursuance of an agreement between the 
plaintiff and defendants, that the former should 
navigate certain barges for the defendants, who 
were common carriers by water ; and that the 
plaintiff should be responsible for the safety 
and due delivery of all goods taken on board by 
him ; and that the amount of any pilferages or 
damage sustained should be deducted from his 
wages, and might be pleaded or set off accord- 
ingly , and concluded by averring a loss by 
pilferage of wine delivered to the plaintiff m 
the course of his empliyment ; and that the de- 
fendants were rendered liable to pay in respect 
thereof a sum exceeding the amount of the 
plaintiff’s wages, and offered to set off the dif- 
ference : — Helil, that the plea was good in 
substance. Cleworth v. Pickford, Z M. & W. 
311 ; 8 D. P. 0. 873 ; 10 L. J., Ex. II. 

The defendant was a clerk to the plaintiffs 
under an agreement for an annual salary deter- 
minable by three months’ notice, or on payment 
of three months’ salary. The plaintiffs, dis- 
covering that the defendant had written letters 
reflecting on them, and communicating informa- 
tion which he had received in his capacity of 
clerk, dismissed him without notice or salary. 
They subsequently sued him in a county court 
to recover money which be had received to their 
use. The defendant admitted the receipt of the 
money, but relied as a defence by way of a set- 
off on a claim for three months’ salary, for 
having been dismissed without notice. The 
plaintiffs contended that the defendant’s con- 
duct justified their dismissmg him without 
notice or salary. The judge ruled that the 
plaintiffs were not justified in dismissing him 
without his salary, and allowed the set-off : — 
Held, that although there were no sufficient 
grounds for depriving the defenciant of his 
salary, yet as the dismissal was not a wrong- 
ful dismissal, but an event contemplated by the 
agreement, the three months’ salary became on 
the dismissal a debt to the defendant, and was a 
proper subject of set-off. Last Anglian My, 
v. Lythgoe, 2 L., M. & P. 221 ; 10 G. B. 726 ; 20 
L. J., C. P, 81. 

7. Partners. 

Authority of, to allow Set-off.] — A, and B. 
were partners in a firm. A. allowed a debtor to 
the partnership to set off a separate debt of his 
own against money due to the firm, the debtor 
knowing the interest which B. had in the debt, 
B. filed a bill against the debtor and against A,, 
to have it declared that the debtor had no right 


to retain his share m the debt to wauls payment 
of the separate debt uf A. . — Held, that, although 
one partner could hind another in the receipt 
and payment of partnership debts, he coal 1 
not set off his separate debts against the debts 
due to the firm; and the debtors knowledge 
of the co-partner’s interest rendered the bill 
sustainable as against him. Ptercy v. Fgnncif, 
4U L. J., Oh. lOl; L. B. 12 Eq. 69 ; VSW. li. 
710, 

One Partner a separate Trader.] — Wdiere one 
was a partner in a firm, and also earned on a 
seiiarate trade himself, and the firm, being 'Th- 
debted to him, remitted to him a note given to 
them by a third person : — Held, that in an action 
on the note by him as indorsee, against the 
maker, the latter might set off a demand which 
he had against the firm. Puller v. Moe^ Peake, 
197. 

Incoming Partner.] — F. fc H., attorneys, sued 
the defendant for work and labour ; the defen- 
dant pleaded a set-off, for money received by F. 
before H became a member of the firm : — Held, 
that the plea was no answer to the action, not- 
withstanding F. had, after the commencement 
of dhe partnership, admitted the receipt of the 
money. Prance v. White^ 8 Scott, 257 ; 8 D. P. 
C. 55 ; 6 Bing. (n.C.) 33 ; 9 L. J., C. P. 27. 

Surviving Partner.] — A debt due to a sur- 
viving partner may be set off against a demand 
on himdn his own right. Slipper v. St histone, 1 
Esp. 47 ; 5 T-crm Rep. 493. 8. P., French v. 

Andrade, 6 Term Rep. 582. 

Only Apparent Partner.]— So, a debt due from 
one who was the only apparent trader may be 
set off in an action by himself and partners. 
Stracey v. Btey, 2 Esp, 469, n. ; 7 Term Rep. 
361, n. 

Survivor Insolvent — Deceased Partner.] — 

Joint simple contract crerlifcor may proceed 
against a clear residue of assets of deceased 
partner, the survivor being insolvent ; and may 
set off, against a debt to the deceased from the 
survivor and himself as his surety, a debt to the 
survivor from deceased, which was agreed to be 
applied in liquidation of debt secured. Cheetham 
V. Orooh, M‘Clel. & T. 307. 

Outgoing Partner.]— A. and B. entered 

int^o partnership as brewers, A. bringing in, as 
his share of the capital, a brew]j^oiise ancLother 
premises, which were subject to mortgages for 
debts due by him. A. retired from the business, 
which was continued by B. alone, who agreed to 
take the brewhouse, &:c,, at a valuation, but the 
amount was not to be paid till the mortgages 
were satisfied. B. became bankrupt, and the 
mortgage debts remaining unpaid, his assignees, 
before any proof made in respect of A.’s debt, 
paid off the mortgages : — Held, that the assignees 
were entitled to deduct the sums paid by them 
from the dividends on the sum which was due to 
A. from B. at the time of his bankruptcy, Rowe 
V. A7iderson, 4 Sim. 267, 

^Retiring Partner — Assignment by.] — A re- 
tiring partner received security from the con- 
tinuing partners for his share, and which he 
assigned to third parties : — Held, that the 
assignees took subject to the right of equitable 
set-off of the continuing against the retiring 
partner. Held, also, that the assignees having 

23—2 



712 


711 


SET-OFF. 


assented to a substituted security in 1846, m lieu 
of a prior one in 1845, were subject to all the 
equities existing at the date of the second 
security. Smith v. Parlivs^ 16 13eav. 115, 

Legacy to Partner.] — The assignees of a firm 
indebted to the testator are not entitled to re- 
ceive a legacy bequeathed by the testator to a 
member of the firm. Snutli v. Smithy 3 Glfi. 2G3 ; 
31 L. J., Ch. 91 ; 7 Jur, 1140 ; 5 L, T. 

302. 

rt^ontinuing and Eetired Partner.] — As to the 
equity of set-off for partnership debts paid by a 
continuing partner, against a legal debt due from 
him to a retired paitiier, upon a bond for a 
private loan. Lee v. Flood, 2 Sm. &: G. 250 ; 2 
W. R. 348. 

Change in Pirm — Assignment of Bond.] — If a 
customer borrows money from his bankers and 
gives a bond to secure it, and afterwards on his 
general banking account a balance is due to the 
customer from the same bankers, who are the 
obligees of the bond, a right to set off the balance 
against the money due on the bond exists bjth 
at law and in equity. If the firm were altered, 
and the bond assigned by the original obligees to 
tbe new firm, and notice of that assignment 
given to the debtor, and if. after this, a balance 
were due to him from the new firm (the assignees 
of the bond), then no right of set-off would exist 
at law, because the assignment of the chose in 
action would be inoperative at**iaw, and the 
obligees of the bond and the debtor in the 
general account would be different persons ; but 
as, in equity, the persons entitled to the bond 
and the debtors on the general account would be 
the same person, a right of set-off would exist, 
and the customer would in equity be entitled to 
set off the balance due to him against the bond 
debt due from him. Ca<ee)iduh v. Geams^ 24 
Beav. 163 ; 27 L. J,, Ch. 314 ; 3 Jur. (N.S.) 1086 : 
5 W. R. 615. 

Annuity to "Widow from Profits — How Ascer- 
tained.] — By articles of partnership, entered into 
in May, 1843, between A. and B. as solicitors, it 
was agreed, that on the death of either the sur- 
viving partner should during the joint lives of 
himself and the vddow of the deceased partner 
pay to the appointee of the deceased partner an 
annuity of 200?., or one-fourth part of the promts 
of the busmqas according as the surviving 
partner should elect. In August, 1843, A , on 
his marriage with the petitioner, made an appoint- 
ment in her favour of an annuity of 200?., or at 
B.’s election, of one-fourth of the part of the 
refits of B. in the business. The partnership 
etween A, and B. continued until A.’s death, 
in September, 1851. B. then conducted the 
business alone until his bankruptcy in 1856 ; 
but he did not in the interval between the death 
of A. and his own bankruptcy make any pay- 
ment, either in respect of the annuity of 200Z. 
or of one-fourth part of the profits of his busi- 
ness, nor did he make any election between the 
two ; his assignees in bankruptcy, however, 
elected, if obliged to elect, to pay to tie peti- 
tioner one-fourth part of the profits. At the 
death of A. the partnership was indebted to 
different persons to an amount exceeding such 
one-fourth part of the profits, and those debts 
had been paid off by B. prior to his bankraptcy : 
— ^Heid, that the assignee were entitled to set off I 


against the profits of the business payable to the 
petitioner tbe amount of the debts due from the 
partnership at A.’s death. Harper^ Ex parte ^ 
1 De G. & J. 180 ; 20 L. J., Bk. 74 ; 3 Jur. 
(N.S.) 724 ; 5 W. R. 537. 

Between Partners.] — Where in an action for 
use and occupation of stables, it appeared that, 
the plaintiff and defendant having formerly 
been engaged in running a stage-coach, weekly 
accounts were delivered by the former to the 
latter, by which it appeared that the plaintiff 
received the profits for the purpose of dividing 
them, and which stated the sum due to the de- 
fendant for the work done : — Held, that they 
were not evidence of set-off ; for that to 
become a matter of set-off, the balance in such 
partnership account "must be final. Fromont v. 
Coitpland^ 2 Bing. 170 ; 9 Moore, 319 ; 1 Car. & 
P. 275 ; 3 L. J. (o.S.) G. P. 237 ; 27 11. Pv, 575. 

Upon a dissolution of partnership, the defen- 
dant agreed to pay to his co-partners 6,817?. Sr?., 

as his share of the liabilities of the firm, they 
taking the effects and assets, and undertaking to 
pay a debt of 51,891?. 12.9., due from the firm to 
H. After the dissolution they became bankrupts, 
and never paid H. : — Held, that in an action by 
their assignees for the 6,817?. 9s. 8r?., the defen- 
dant could not set off their undertaking to pay 
the 51,891?. 12s. to H. Ahlwtt v. Hlchs, 5 Bing. 
(N.O.) 578 ; 7 Scott, 715 ; 8 L. J., C. P. 314. 

Disclosure of Partnership.]— A. and B., in 
Australia, entered into an agreement to buy gold 
dust on a joint speculation, on the terms that 
the profits should be divided, so that A. should 
have half the profits on the sale of the dust 
bought by B., and B. should have half the profits 
on the dust bought by A. They each bought 
quantities of gold dust according to such agree- 
ment. They afterwards entered into another 
agreement, that each should consign his gold 
dust to the plaintiffs for sale, by a consignment 
on the joint account of them, A. and B., and that 
each should instruct the plaintiffs to divide the 
net proceeds, and to credit A. with one moiety 
and B. with the other moiety, in their respec- 
tive accounts with the plaintiffs. B. accord- 
ingly consigned to the plaintiffs, as on the joint 
account of himself and A., the gold dust so 
bought by him, and gave directions to sell it, 
and to give credit for one moiety of the proceeds 
to A., and for the other moiety to himself. Also, 

A. consigned the gold dust so bought by him'^to 
the plaintiffs for sale, but inadvertently omitted 
to advise the plamtife that it was consigned on 
the joint account of A. and B., and to instruct 
the plainti;^ respecting the division of the 
profits ; and B. wrote to the plaintiffs, telling 
them that in case A. should so omit to instruct 
the plaintiffs, they were not to pass the one- 
half profits of B.’s gold dust to the credit of A. 
The plaintiffs wrote to A., informing him that 
they would pass to his credit half the proceeds 
of the gold dust ; and they subsequently received 
both consignments, and sold them, and gave 
credit to B. as well for the moiety of the proceeds 
sent by A. as also for the whole proceeds of the 
gold dust sent by B., setting the same off against 
a debt due to them from B., who had become 
bankrupt between the date of his consignment 
and the sale of it. After this giving of credit to 

B. for the whole of the proceeds of B.’s consign- 
ment, and after the bankruptcy, B. informed the 
plaintiffs that A. was entitled to a moiety : — 
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Held, that A. had a right in er|uity to such 
moiety, and to set off the same by way of eciuit- 
able defence in an action of debt by the 
plaintiffs against him. Elhui v. Balter^ 11 C. 

B. (N.sO 526 ; 31 L. J., 0. P. 177 ; 8 Jur. (n.S ) 
915. 

Bond hy Firm for Partner. ]~-Set.off is allowed 
of a debt of the bankrupt’s to one partner sepa- 
rately, against a ^omt debt of him and his part- 
ner, on their bond to secure the separate debt ot 
the foimer. Hiaihon^ Ale parte, IS Yes. 283 ; 1 
Kose, loG ; S E. E. 335. 

Bond to Partner in Trust for Firm.] — It seems 
that money due for advances made by a banker 
to Ins customer upon a bond given %’• the cus- 
tomer to one of the partner's, m trust for the rest, 
may be set off in an account current between 
them. Crosse v. Smith, 1 H. k S. 545 ; 14 E. E. 
629. 

• 

Joint and Separate Debts.] — A plea of set-off 
alleged that the debt claimed from the defen- 
dant nas due by him and A. jointly ; and that 
the plaintiff was indebted to the defendant and 
A., wdnch debt the defendant and A. were ready 
and willing to set off. On special demurrer, on 
the ground that the statute of set-off applied 
only to mutual debts between the plaintiff and 
the defendant, exclusively of any third person, 
the plea held good. Stticlimoocl v. JJunn, 3 
G. & D. 115 ; 3 Q. B. 822 ; 12 L. J., Q. B. 3. 

Where the employment of the plaintiffs, which 
was the subject of the action, was made by the 
defendant alone, he cannot set off a debt due 
from the plaintiffs to the firm of which the de- 
fendant was a member. Toplis v. Q*i'aiu\ 2 Arn. 
110 ; 5 Bing. (N.C.) 686 ; 7 Scott, 62U ; 9 L. J., 

C. P. 180. 

Where one member of a firm, with the concur- 
rence of the others, had employed an auctioneer 
to sell some of the partnership property, m an 
action by the firm against him for the proceeds, 
he was not allowed to set off a debt due from 
the partner who emplo3md him to sell, although, 
at the time he was employed, he believed such 
partner was the exclusive owner of the property, 
and had no notice of the interest of the other 
partners, unless the other partners had consented 
to their co-partner so appearing to the auctioneer 
as sole owner, or had otherwise been guilty of 
some default on their part. Gordon v. Bilk, 3 
H k Jj. 803 ; 2 C. B. 821 ; 15 L. J., C. P. 17S ; 
lb Jur. 359. 

Where two partners were creditors of a bank- 
rupt, and one of them was separately his debtor : 
— Held, the joint debt cannot be set off against the 
separate demand. Rileip Ex parte^y^ , Kel. 24. 

Debtor by bond to the separate estate of a 
deceased partner, not allowed in equity to set off 
his bond debt, in respect of acceptances for which 
he had become liable to the partnership estate, 
and w’hich were proved by him under a joint 
commission of bankruptcy. Addis v. KmgUt, 

2 Mer. 117. 

8. Trustees AZfD Assignees. 

Action by Trustees — Debt from Cestui que 
Trust.] — In an action by a trustee to recover a 
debt for the benefit of the cestui que trust, a 
debt due from the cestui que trust cannot be set 
off. Tucker v. Tucker, 1 N. & M. 477 ; 4 B. & 
Ad. 745 ; 2 L. J., K. B. 143. 

Where A. has a money demand against B., and 


B. (though a trustee”) has a monej’^ demand 
against A., which, but for the intervention of the 
trust, would have constituted a good legal set-off 
against A.‘s demand, the latter may be pleaded 
bv way of equitable set-off. Cochrane v. Green, 

9 C. B. (N.S.) 448 ; .SO L. J., U. P. 97 ; 7 Jur. 
(N.s.) 548 ; 3 L. T. 475 ; 9 W. E. 124. 

When a plaintiff is suing merely as trustee, 
and the defendant has a claim against the 
cestui que trust, which, but for the intervention 
of the trust, would have been a legal set-off, such 
claim can be set off in equity, and, therefore, in 
an action can he set off hy an equitable uiea. 
ThoniUm v. Maynard, 44 L. J., 0. P. 382 ; L/E. 

10 G. P. 695 ; 83 L. T. 438. 

A demand, in the character of trustee or 
executor, cannot be set off against a debt due 
from the trustee or executor personally, although 
the executor gives evidence to show'that he is, 
in fact, personally beneficially entitled to the 
amount which is due to him in the character 
of executor. Middleton v. Pollock, Xugee, 
Ex parte, 44 L. J., Ch. 5S4 ; L. E. 20 Eq. 29 : 
33 L. T. 240 ; 23 W. E. 760. 

The only cases in which such a set-off of 
claims arising in different rights can be allowed 
Are those where the person claiming the benefit 
of it can show some equitable ground (other than 
the mere claim of set-off) tor being protected 
against the legal demand. Ih, 

A. was an executor and trustee of a fund to 
which as to one moiety he was entitled bene- 
ficially. The fund was in the hands of P., who 
died insolvent ; at the time of P.’s death A. 
was indebted to P. • — Held, tliat A. could not 
set off the debt to the trust against his debt due 
toP. II). 

The plaintiffs claimed in this case to receive 
from the defendants, the contractors, a sum in 
their hands, and a further sum for non-comple- 
tion of the line within the sbipulatetl time. By 
counterclaim the defendants sought to recover 
similar sums from the trustees’ corporation on 
their guarantee. By an agreement of November 
21, 1889, the price to be paid for the construction 
of the worl^ was fixed at the whole capital of 
the company. The money as received was to he 
paid to the bankers, and made applicable for 
payment to the contractors. By agreements of 
December, 1889, a sale of shares and debentures 
was arranged, and the bankers guaranteed the 
interest on the debentures and preference shares 
up to the time fixed for completion of the works. 
By agreement of December 31, 1889, tl^e con- 
tractors entered into an undertaking with the 
company for the payment of such interest. 
During the progress of the works the business of 
the bankers was transferred to a limited com- 
pany, which eventually went into liquidation, 
and such banking company were allowed to con- 
tinue as bankers on fee guarantee of the trustees’ 
corporation. The works were not completed for 
more than a year after the time fixed for comple- 
tion. Interest on the debentures and preference 
shires in the meantime became due, which was 
not paid by the contractor, and was paid by the 
company only so far as concerned the debentures. 
Subsequently this action was brought, and the 
matters in dispute were referred to arbitration. 
The award was made in November, 1894 Held, 
first, that there were such special circumstances 
as to allow the contractors to sue the trustees’ 
corporation in their own name. The contractors 
had admitted that at the time of action brough 
there was due from them 35,009^., which might 
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have been recovered by the b inkers from the 
corporation or the company. Held, secondly, 
that, inasmuch as the debt of the banker.s was 
not due at law to the contractors, this sum could 
m ordinary circumstances not be set off agaiust 
them, yet, as the contractors were entitled to sue 
in their own name, set-off was available, and 
that, as the right of set-off in equity of a surety 
rested on exoneration by his principal. Becher- 
mUe V. Lncifi (2G L, T. StS) was an authority 
as to what assets m ihe bankers’ jiquidation were 
available for this purpose. Alcoy tj' Gandia 
Rp. V. Qu'pnlidly 76 L. T. 542. 

Interest Assigned — Beneficiary— Executor. ] — 

A. bc'ing entitled to a share under a settlement, 
the funds of which had been lent to B on bis 
covenant, became executor of B. A suit was in- 
stituted to recover the trust funds out of B.’s 
estate, and generally for administration. After 
a decree for accounts, A. assigned his share, with 
notice of the suit, and was subsequently found 
to be indebted as executor to B.’s estate beyond 
the amount of his share. By the order, on 
further directions, A ’s share had been declared 
liable to make good his debt : — Held, that ^tlie 
creditors of B. were entitled to be paid out of the 
estate in priority to the assignees of A.’s share. 
Irhy T. Ivhy^ 4 Jur. (n.S.) 989 ; 6 W, E. 858, 1 
And sea 24 Beav. 525 ; 3 Jur. (N.s.) 1814. 

Assignees of'Deht or Bond.]— The defendant 
cannot plead by way of set-off a bond delfc of the 
plaintiff assigned to the defendant by another, 
to whom and for whose use it was originallj^ 
given, ydalie v. TinMer^ 16 Bast 86. 

B. gave a bond conditioned for the payment of 
money. The obligee made C. his executrix and 
residuary legatee, and died. C. proved his will, 
assented to the bequest, and died, not having fully 
administered, leaving E. executrix of the execu- 
trix C, in trust for her (E.’s) own benefit. A sum 
due on the bond in the first testator’s time 
remained unpaid. 0., during her lifetime, in 
consideration of a marriage about to take place 
between her and the father of S., gave a bond to 
a trustee, conditioned for the payment of a sum 
of raoney to the use of B. if C. should marry and 
survive her intended husband. She did many 
and survi\'e him, and the money not having been 
paid in her lifetime, the trustee’s executor sued 
E., the executrix of C., upon that bond : — Held, 
that, in this action, the claim of E. upon ^.’s 
bond -could not- be set off. Tuclter v. Tueher. 4 

B. & Ad. 745 ; 1 K. & M. 477 : 2 L. J., K. B. 
143, 

A company, in an action upon certain deben- 
ture bonds, sought to set off the amount of calls 
due from the obligee of the bonds, upon shares 
in their company. The amounts of the deben- 
tures w'ere therein expressed to be made payable 
to him, his executors, administrators, or assigns. 
He transferred the debentures to C. and S., on 
whose behalf the action was really brought. The 
company registered the transfers and issued 
certificates of registration to the transferees, 
stating that they had been entered as registered 
proprietors of the debentures. Neither C. novM. 
had any notice, when the debentures were trans- 
ferred,^ that the company had or would claim 
any right of set-off against the debentures. 
Previously to the falling due of the debentures 
the obligee and holder became indebted to the 
company in various sums for calls due upon 
shares held by him in the company from the 


date of its coming into existence. Subsequently 
to the accruing due of ]’)art of such calls the 
secretary wrote a letter to the transferees 
acknowledging them to be the owners of the 
debentures, and -requesting time for payment, and 
the company accepted two of the debentures in 
payment of calls due from the transferees as 
shareholders in the company. The company also 
paid interest to the transferees up to the time 
of the debentures falling due. The articles of 
association of the company provided that the 
compan.v should have a lien up<m the shares 
or debentures of any member indebted to the 
company, and should be entitled to sell the same 
and apply the proceeds in discharge of his 
debt : — Held, that the company was not entitled 
in equity to set off the calls due to them from 
the obligee as against, the transferees, on the 
ground that the terms of the debentures and the 
articles of association appeared to contemplate 
the transfer of the debentures free from all 
claims against the original holder, and that the 
company, by their subsequeut conduct, had 
recognised and dealt with the transferees as 
absolute owners of the debentures transferred 
to them. v. Northern A^mm Tea- Co.^ 

38 L. J., Ex. *233 ; L. E 4 Ex. 387 ; 17 W. E. 
1125. 

To an action for non-payment of 45Z., the 
balance due upon a building agreement, the 
defendant pleatled a set-ofi‘of a judgment fur 40Z. 
2s, against the plaintiff. The plaintiff replied, 
that, before the recovery of the judgment, he for 
a good consideration assigned the debt of 4rj. to 
S. ; that the defendant before the recovery of 
the judgment had notice of the assignment, and 
that the plaintiff was suing as a trustee for S. . — 
Held, that the replication -was bad, and disclosed 
DO legal answer to the plea. TfAf/ilns v. Clarli, 
12 0. B. (N.s.) 277. 

In an action for freight, the defendant pleaded 
a set-off, to which the plaintiff replied, on equit- 
able grounds, that while the freight was in the 
course of being earned, he assigned it for value 
to A., of which the defendant, before the debt be- 
came due. and before the action was brought, had 
notice ; and that the plaintiff was suing only as 
trustee for A. : — Held, no answer to the plea. 
mimi V. Gabriel, 4 B. A S. 243 ; 8 L. T. 502 : 
11 W. E. 808. 

A railway company bound themselves to the 
plaintiff’s by Lloyd’s bonds, to pay certain sums 
of money and interest at the expiration of a y^r, 
A few days afterwards the company granted the 
plaintiffs a lease ; they then assigned away the 
bonds. In an action by the plaintiffs for the 
benefit of the assignees on the bonds, the com- 
pany claimed to be entitled to set off rent wEich 
accrued due under the lease after such assignment 
and notice thereof : — Held, that the company was 
not so entitled either at law or in equity. Wat- 
son V. Mid- Wales JRy., 36 L. J., C. P. 285 ; 
L. E. 2 G. P. 693 ; 17 L. T. 94 ; 15 W. E. 
1107. 

Assignee in Scotch Bankruptcy.] — To an action 
by a trustee of a Bcotch bankrupt for money 
received by the defendant for the use of the 
trustee, after the bankruptcy, and for interest 
upon money due from the defendant to the trustee, 
forborne to the defendant at his request, it is a 
good defence that there were mutual credits 
between the bankrupt and the defendant, and by 
the Scotch law the trustee is only entitled to sue 
for the balance. Macjurlane v. A^^rris, 2 B. &: S, 
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783 ; 31 L, Q. B, 245 ; 9 Jur. (n.s.) 74 ; 

L. T. m. 

9. Sureties. 

In What Cases.] — The obligor in a bond, 
becoming: surety for advances to the obligee, and 
ibemg, after the insolvency of the obligee, com- 
pelled to pay the debt for which he had become 
surety, is entitled to set off the sum so paid 
against the amount due upon the bond. Jo/u\s 

V. JIussop^ 3 Hare, 568 ; 13 L. J., Ch. 470 ; 8 
Jur. 1064. 

Joint simple contract creditor may proceed 
.against a clear residue of assets of deceased 
partner, the survivor being insolvent ; and raaj" 
.set off, against a debt to the deceased from the 
survivor and himself as his surety, a debt to the 
.-survivor from deceased, which was agreed to be 
applied in liquidation of debt secured. Chertham 
w. CnwJi, M‘01el. Ac Y. 307. 

A legacy may be set off against a debt of the 
legatee to the testators, though such* debt is 
ba"rred by the Statute of Limitations. A, was 
-mlebted to 11. in two sums of 1,000'. each, for one 
*iOf which S. was surety. B. afterwards obtained 
from A. a life policy, as a security for both 
debts. A. subsequently became bankrupt ; an<l 
H. proved for l,r>00Z. on the two debts, and he 
I'eceived a dividend of 97/., and a sum of 97Z. Bh*.. 
upon the surrender of the policy : — Held, first, 
dhat by siirrendeiing the policy the surety was 
mot released ; and, secondly, the surety was not 
liable for half the debt proved, after deducting 
iialf the dividends and half the proiluce of the 
])olicy. Coufea v, CoatO't^ 83 Beav. 249 ; 33 L. J., 
Oh. 448 ; 10 Jur. (N.S.) 532 ; 9 L. T. 795 ; 12 

W. B. 634. 

The money payable on a policy on the life of 
A. deposited with the insurance company as a 
.security for a loan to B. is to be paid to the 
surety of B. satisfying the loan, and cannot be 
set off against a debt due by A to the company 
•of which B.’s surety had no notice. Jerffary, hi 
re, 20 W. B. 857. 

A. guaranteed to B. & Co. the payment of all 
goods supplied by them to H. until they received 
notice from C. of the discontinuance of the 
guarantee, “ but so as A. s liability under the 
guarantee should not at any time exceed 250/.” 
H afterwards became bankrupt, and owed B. & 
Co. for goods 657/., upon which sum they re- 
'Oeived a dividend in the bankruptcy. A. paid 
Hie 250/. under bis guarantee : — Held, that A. 
Tv^as entitled to receive from B. Ac Co. a propor- 
tionate part of the dividend. Hobson v. huss, 
19 W. B. 992. 

In an action against a surety to recover a part 
■of a debt, by the first and second counts, the 
plaintiff's declared as indorsees of a bill of ex- 
•change drawn by them and accepted by H., 
indorsed by the plaintiffs to the defendant, and 
hy him to the plaintiffs ; the thu‘d and fourth 
•counts were upon another bill of exchange ; and 
±he fifth couut was upon a deed, whereby the 
•defendant bound himself to secure payment by 
H. of his two acceptances. The counts upon the 
itwo bills averred, that the plaintiffs indorsed the 
bills to the defendant without consideration, in 
•order that they might be indorsed by the doten- 
Jant to the plaintiffs for the purpose of the 
defendant becoming surety for the payment of 
the bills by the acceptor to the plaintiffs. As to 
4,606/., part of the money so alleged to have 
been secured by tlije bills and deed, the defen- 
dant, imthe five coupts, pleaded, that the two bills 


6 j which were guaranteed by the defendant had 
been given for the balance of the jiurcha^e- 
money for certain stations m New South Wales, 
previously juirchased by H. from the" plaintiffs, 
under an agreeineiit which provided that in case 
of any dis})iitc between the vendors and the pur- 
chasers as to any matter connected with the sale, 
Mich dispute should not annul the sale, but 
shuuld be referred to arbitration m the manner 
therein stated ; and the plea further stated, that 
a dispute had arisen as to the extent of land 
comprised in the stations, that H. had appointed 
8. as his arbitrator, that the plaintiffs neg- 
lected to ai)point an arbitrator, and that»8. 
made his awaid concerning the dispute, and 
thereby awarded that the plaintiff should pay to 
H. 4.6u6/. in satisfaction of his claim. The plea 
also stated, that H , before the commencement 
' of the suit, claimed and offered to deduct and 
, set off the sum of 4,606/, against an equal 
’ amount in price : — Held, that a plea constituted 
j a good equitable defence to the action, as from 
the nature and terms of the contract set fnrth in 
the plea, the compensation admitted to havlj 
been awarded was an abatement of the price of 
the stations, and reduced pro tanto the amount 
0 - the purchase money then unpaid, and as in 
equity the defendant might have claimed the 
benefit of the amount of compensation awarded 
as a deduction, he was entitled to put this for- 
ward as a defence, on equitable grounds, to so 
much of the cause of action as was covered by 
that Rmoiiut. v. 6 Moore, P. C. 

(N.s.)'l ; L. B. 2 P. C. 4US ; 20 L. T. 461 ; 17 
W. B. 592.'^ And see Meoy t'y* GtauVia My. v. 
GreenJuU, 76 L. T. 542. 

B. PLEADING AND EVIDENCE. 

Pleading,] — Set-off must be specially pleaded. 
Orahntti v. PaHvuhfe, 1 M. A; W. 395 ; 5 D. P- 
C. 108 ; 1 Tyr. A: G.‘ 754 ; 5 L, J., Ex. 160. 

The Statute of Limitations must be specially 
replied to a plea of set-off. Chappie v. hurst on, 

1 0. Ac J. 1. 

A discharge, under the Insolvent Debtors Act 
(1 k 2 Viet. 0 . 110), s. 91, to a plea of set-off, must 
be specially replied. Ford v. JDarnford, or 
JDunfoed, 8 Q. B. 583 ; 15 L. J., Q. B. 172 ; 10 
Jur. 285. 

‘Whether Compulsory.] — There is no com- 
pulsion upon a ilefeiidant to plead a set-off, and 
& he pleases he may bring a cross action, piro- 
vided he and his attorney chqjpse to iiwjur the 
odium of an obstinate and litigious character, and 
the censure of the court which will follow, unless 
good reason can be shown for not pleading such 
set-off. Green v. Law, 2 Smith, 668. 

B. brought an action against A. for the benefit 
of E., to whom he^assigned all moneys owing 
from A., whereof A. had notice ; the action was 
referred, and a sum of money was awarded, to- 
gether with costs. A second action was brought 
on the award by B., for the benefit of E., to 
which A. pleaded a set-off of matters that had 
not been brought forward at the time of making 
the award : — Held, that A. was entitled to do 
a so, and that it was not a good reply in equity, 
that the matter might have been brought for- 
ward at the time of making the award, and that 
F. had thereby been induced to think there was 
no further set-off. Balter v. Aleotander, 35 L. J,, 
0. P. 217 ; 12 Jur. (N.S.) 692, 

A surety, who, in an action by the creditor, 
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has omitted to plead by way of set off, the for payment of an annuity to a third person, 
receipt by the creditor of dividends from the which had been previously granted by the defen- 
debtor’s estate, is not precluded from establishing dan t, and that a certain sum was in arrear : — 
his title to such dividends in equity. Thornton Held, that he was not bound to prove that he 
V. McKeimn^ 1 H. & M. 525 ; 1 H. R. 16 ; 32 had paid the money in order to set it off, but 
L. J., Ch. G9 ; 11 W. R. 110. that on production of the bond the plaintiff wa& 

If a party, knowing all the circumstances, bound to prove payment. Penny v. Foy^ 8- 
makes a payment without taking advantage of B. & 0. 11 ; 2 M. & Ry. 181 ; 6 L. J. (o.s.) K. B. 
his right to make certain deductions at the time, 230. 

he cannot afterwards claim a set-off as between A payment which has been made in bills i& 
himself and his ci editor for such omissions, good evidence under a set-off, and it shaR be 
Turner, Kcymrtc^ 11 L. T. 352 ; 13 W. R. 104. presumed that they were paid unless the contrary 

IS shown. Hehden v. Hartsinli, 4 Esp. 46, 

Motion for Set-off in prior Action.] — ^A party Wheie a plaintiff sues on a quantum meruit 
cannot bring an action for what has been the for work and labour, the defendant may, without 
subicct of a set-off in a former action by the de- pleading a set-off, give in evidence that he pro- 
fendant against him : — but if the set-off was vided the plaintiff’s men, who did the work, with 
more than sufficient to cover the demand in the their beer, as it may be that the plaintiff deserves, 
former action, he may maintain an action for to be paid the less because his men had their 
the surplus. JJennell v. Falrlamb, 3 Esp. 104. beer provided for them by the defendant. Grain- 
A plea to an action for a debt, alleging that in ger v. Itayhould^ 9 Car. ix. P. 220. 
a former action brought by the defendant against * 


the plaintiff the latter pleaded a set-off, m re- 
spect of the same money now sought to be re- 
covered, but the jury found for the plaintiff, on 
w'hich judgment was given • — Held, a good plea 
of estojipel ; and a replication that the plainMff 
was not prepared to support his plea of set-off at 
the former trial : — Held, ill. Eastmure v. Lawes, 
5 Bing. (2^,0.) 444 ; 7 D. P. C. 431 ; 7 Scott, 
461 ; 2 Arn. 54 ; 8 L. J., C. P. 236 ; 3 Jur. 460. 

To a declaration for goods sold and delivered, 
the defendant pleaded, that in an action 1^^'ought 
by the now defendant in a county court, against 
the now plaintiff, the now plaintift set up a set- 
off as a defence, and gave notice to the now de- 
fendant that he would claim a set-off for 15Z. ; 
that it was adjudged that the now defendant was 
not indebted to the now plaintiff in that sum, 
or any part thereof, and that the now plaintiff 
had no claim against the now defendant, averring 
the identity of the two debts. Replication, that 
by the rules of the county court, made in pur- 
suance of the statute, any defendant desirous of 
setting off a debt was bound to give notice of 
set-off to the clerk of the court, and that the 
now plaintiff did not give such notice ; — Held, 
that the replication was good. Stanton v. Styles, 
5 Ex. 578 ; 1 L., M. & P. 575 j 19 L. J., Ex. 336. 
S. P., PanJiS V. Farle'y, 1 C. L. R, 95 ; 1 W. R. 
291. 

Proof by Plaintiff.] — Where there are cross 
demands, and the defendant pleads a set-off, the 
plaintiff is not (>bhged to prove the whole of his 
account in the first instance, but may prove only 
the balance which he claims, and after the de- 
fendant has proved his set-off, the plaintiff may 
prove other parts of his account to show that a 
larger sum was due. Williams v. Paries, 1 G. 
M. 464; 1 B. P. 0. 647 ; 3 Tyr. 383 ; 2 L. J., Ex. 
102 . 

Proof by Defendant.]— A plea of set-off on a 
bill of exchange, payable to the order of the de- 
fendant, and accepted by the plaintiff, is not 
supported by evidence of a biR answering to the 
description in the plea, which at the time of 
action brought was in the hands of a third party;^ 
although before plea pleaded the bill had got 
back to the hands of the defendant. Praith- 
watte V. Coleman^ 4 N. & M. 664 ; 4 L. J., K. B. 
152. 

Where a defendant pleaded by way of set-off 
a bond given to him by the plaintiff conditioned 
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F. TilUSTEBS. 
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3. Notice to^ 766. 

G. Capital Money. 

1. What isj 767. 

2. Whether Real or Personal Estate^ 768. 
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e. Costs and Expenses, 771. 
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/. Other Cases, 782. 
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784. 

« 

Confirmation of Sales under the 25 & 26 Viet. 
C. 108.] — See Pu'WERS, xix. d, 1, d. 

A. SETTLEMENTS AND SETTLED 
ESTATES. 

1. What aee. 

“ Settled.”] — In determining whether the es- 
tate is “ settled,” reference must be had to the 
state of things at the date of the instrument, 
and not to the state of circumstances when it 
comes into operation. 

The interest which may be taken by way of 
accruer is a limitation, “ by way of succession,” 
within the meaning of the acts, Gifodwui^ In 
re^ Butler, Ex parte, 3 Giff, 623 ; 8 Jur. (N.S.) 
1170; 6L. T. 630; lOW.R. 612. 

Limitations Spent.] — The time for ascertaining 
whether hereditaments stand limited by way of 
succession so as to bring them Avithin the opera- 
tion of the 19 & 20 Yict. c, 120, is when ap- 
plication is made to the court. If, when the ap- 
plication is made, the limitations are spent, and 
the estate vested in fee, the case is not within 
the act. Birtle^s Edate, In re, 2 N. R. 2.52 ; 
32 L. J., Ch. 439 ; 8 L. T. 408 ; 11 W. R. 739. 

Unconverted Realty.] — The interest of an 
infant under the statute of distributions in 
realty which has improperly been allowed to 
relJiam unconverted, is settled land within s. 59 
of the Settled Land Act, 1882. Wells, In re, 
49 L. T. 859 ; 31 W. R. 764. 

Personalty.] — A settlement of real estate as 
personalty, is within the 19 & 20 tlct. c. 1*20. 
Greene's Settled Estates, In re, 10 Jur. (n.s.) 
1098 ; 11 L. T. 301. 

Discretionary Trust for Sale.] — Real estate 
devised on a discretionary trust for sale is 
within the 19 &; 20 Viet. c. 120. Bang, In re, 
35 L. J., Ch, 282 ; L. R. 2 Eq. 416 ; 12 Jur. (N.S.) 
119 ; 14 L. T. 56 ; 14 W. R. 328. 

Real estates devised on a discretionary trust 
for conversion and then to pay the income to 
one for life with remainders over, constitute a 
“ settled estate” within 19 & 20 Viet. c. 120, s. 1. 
Chamberlain, In re, 23 W. R. 852. 

Real estate devised on trust for conversion, 
and payment of income to A. for life with re- 
mainder to his children. Discretionary power of 


sale during A.'s minority, after that with A.’s 
consent m writing. The'property had not been 
sold ; A. had long since attained twentj^-one : — 
Held, that this was a “ settled estate ” within 
the meaning of the Settled Estates Act, 1877. 
2IorgarbS Settled Estates, In re, 49 L. J., Ch. 577. 

Moiety of Profits.] — A testator devised an es- 
tate in fee, upon trust to let and manage it 
during the life of Ins wife and the minority of 
any of his children, and to pay a moiety of the 
net profits to the wife for life, and subject 
thereto in trust for the children in fee in eq^3 
shares. On a sale of part of the estate, unJmr 
19 &; 20 Viet. c. 120, s, 28, the purchaser ob- 
jected that one moiety of the estate wms not 
“ settled ” ; — Held, that the whole was a settled 
estate within the act. Sliepheard, In re, SO* 
L. J., Ch. 173 ; L. R. 8 Eq. 571 ; 21 L. T. 525. 

“By way of Succession,”] — A testatrix devised 
real estate to trustees for A. in case she should 
attain twenty-one, or marry previously to at- 
taining that age, with a gift over in strict 
settlement in case A. should not live to attain 
a vested interest : — Held, that this was a limita- 
tion “ by way of succession,” within 19 &; 20 
Viet. c. 120, s. 1. Morn, In re, 29 L. T. 830. 

Shares Vesting at Twenty- one — Survivorship* J 

— Real and personal estate devised upon trust 
for sale and investment and subject to an an- 
nuity cut of the income for his wife, upon trust 
for children e^^ualty at tv'enty-one or marriage ; 
and in case of the death of either of his children 
under twenty-one or unmarried, the share of 
the one dying to he held in tiust for the others, 
or survivors or survivor of them ; and m case all 
the children should so die, then for his wife ab- 
solutely : — Held, that after the death of the 
widow the real estate was settled within the 19* 
& 20 Viet, c. 120. Collett v. Collett, L. R. 2 Eq. 
203. 

Contingent Interest ] — Real estate, to which 
an infant is entitled contingently on attaining- 
twenty-four, is, by virtue of s. 41 of the Con- 
veyancing and Law of Property Act, 1881, to 
be deemed a settled estate within the Settled 
Estates Act, 1887. Spar mid's Settled Estates^ 
In re, 61 L. J., Ch. 260 ; [1892] 1 Ch. 412 ; 66 
L. T. 276 ; 40 W. R. 326. S. P., Liddell, In re, 
Liddell v. Liddell, 62 L. J., Ch, 207 ; 31 VL R. 
235. ^ 

Annuities — Tenant for Life.] — Estates, in- 
cluding mansion-house and demense of B. de- 
vised to E. for life, with remainder as she- 
should by vfill appoint. F. devised the estate to 
J. B. M. and G. H. M as trustees, and created a 
number of perpetuaf rent-charges or annuities, 
charged upon the lands, some settled, and some 
devised in fee, and subject thereto she devised 
the lands to G. H. M. m fee, who was also devisee 
of one of the annuities, JShe died, and her wilH 
was proved by G. H. M., one of the executors. 
On an application under the Settled Land Acts 
by the trustees and one of the annuitants, for* 
tne sanction of the court to a provisional con- 
tract for the sale of the mansion-house and 
demense of B. : — Held, that the estate was. 
“settled land” under the will, which conferred 
a life estate upon F., and so remained notwith- 
standing her death, but there was no one who,, 
under her will, had the powers of a tenant for 
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life within s. 58 of the Settled Land Act, 1S82. 
The fact that part of an estate is settled land : 
within the acts does not tender the entirety so. ' 
JBecthe Estate^ hi 27 L. L. Ir, 364. 

Compound Settlement — Different Instruments 
— ^Identical Limitations ] — Estates settled by 
deed in 1872, other real estates devised in l87t, 
to the trustees, and directed to be held upon the 
ti’ursts of the settlement, residuary personalty 
bequeathed to executors (not the trustees) upon 
trust to invest in land to he settled to the uses 
<>|f,the settlement Held, that the settlement 
and wiU constituted one settlement. Miuuh/s 
Bdtlcd Estates^ hi re, 60 L. J,, Ch 273 ; [1631] 

1 Ch. 3TJ ; 6i L.T. 311 *, 39 W. 11. 2O0. 

Testator, by will in 1841. settled freeholds in 

-strict settlement. By deed in 1845 he declared 
trusts of money to be invested lu lands to be 
[settled on himself for life, with remainders on 
limitations identical with tho^c declared by the 
will, except that two terms of years were inter- 
posed. The poweis and provisions of the two 
instruments varied in several ]iarticulars. The 
same persons were trustees of both instruments , 
— Held, that the two instruments formet] one 
settlement, on the principle of the decisiofi in 
Minifh/s Settled E-dateti, In re (supra). Ey riffs 
Settled EUates, hi re, G1 L. J., Ch. 511 ; [1892] 

2 Clu 219 ; 60 L. T. 754 , 10 W. E. 457. 

Settlements made in Exercise of Power 

in Will,] — Under a will made in 1828, ^ tenant 
for life had power to charge thon' settled land — 
first, with a yearly rentcharge for any husband 
who might survive her ; and, secondly, with 
portions for younger children. The tenant for 
life married three times, and exercised these 
powers, and also charged her own interest under 
the unll by her marriage settlements. In 1894 
A. and B. were appointed trustees of the will for 
the purposes of the Settled Land Act, 1882 : — 
Hehl, that the will and the settlements together 
■constituted “ the settlement ” within the mean- 
ing of s. 2. sub-s. 1 of the Settled Land Act, 
1882. Tthhfts, In re, 66 L. J., Ch. 660 ; [18971 
2 Ch. 149 ; 77 L. T. 88 ; 46 W. E. 3. 

Appointment of Trustees for purposes of 

Settled Land Acts,] — - "Where trustees for the 
purposes of the Settled Land Acts were ap- 
pointed of a will which empowered the tenant 
for life to charge the settled laud with ^nn- 
mont^, jointure, and portions for younger chil- 
dren, and to create a term of years for that 
purpose, and the tenant for life afterwards exer- 
cised these powers by his marriage settlement, it 
was held that the trustees of the will were not 
^‘trustees of the settlement” within the Settle 1 
Land Acts, and that the udll and marriage 
•settlement together constituted a compound 
settlement. Meadds Settled Elates, hi re, 
£1897] 1 Ir. E. 121. 

— ~ Schedule of Lands.] — ^IVhen an act of 
parliament gidng powers ot sale and exchange 
■over settled estates contained a recital of the 
•object of the act, which was restricted in tepns 
to such settled estates, and then vested in 
trustees all and singular the lands in certain 
counties, limited by a settlement and former 
u,ct of parliament, which were described in the 
schedule, together with the appurtenances be- 
longing thereto, or therewith occupied or knowm, 
as part thereof Held, that lands not included 
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in the settlement or former act, though described 
in the schedule and in the te.ainc occupation, did 
not pass. Howard v. Slireirshnrij {Earl), 43 
L. J., Ch. 495 ; L. E. 17 Eq 378 ; 29 L. T. 862 ; 
22 WC E. 290. 

Settlement Subject to Charges.] — The 

policy of the Settled Land Act, 1882, is that the 
powers thereby given should be applicable in 
cases wheie the land was settled at the time of 
the settlement taking effect, even though most 
of the limitations might be spent at the time 
when the exercise of those i^owers was invoked. 
A. was a tenant for life of certain estates under 
a deed of 1885 ; under prior deeds of 1826 and 
1863 certain jointure rentcharges had been 
created : — Held, that these three deeds consti- 
tuted a “ settlement ” under s. 20 of the Settled 
Land Act, 1882, and that A. was the existing 
tenant for life under tho^e deeds. Aileshurij 
{Marcj^iis) In re, and Iveaglt {Lord), 62 L. J , 
Ch. 713 ; [1893] 2 Ch. 345 ; 3 E. 440 69 L. T. 
101 ; 41 WL E. 644. 

Settlement comprising Different Estates.] — • 

Four estates were by the same instrument settled 
upon the same tenant for life, with remainders 
as to three of the estates, C., L., and 8., to 
different persons in strict settlement. A term 
was created in the fourth estate, and the rents 
were to be applied in payment of mortgage 
debts on all the estates in a certain oidcr, 
the L. estate coming second in such order, and 
the 8. estate first ; subject to such terms the 
fourth estate was limited in moieties to the uses 
of the 8, estate and the L. estate . — Held, that 
the L. estate and one moiety of the fourth estate 
constituted one settled estate withm the mean- 
mg of the Settled Land Act, and that capital 
moneys arising from the moiety was applicable 
for improvements on the L. estate, Stamford's 
I {Earl) Settled Estates, In. re, 68 L. J., Ch. 849 ; 
43 Ch. D. 84; 61 L. T. .504. 

A testator, by will, devised his W., S., and E. 
estates to A. for life, with contingent remainders 
to his children. At the date of the testator’s 
death the E. estate and part of the W. estate 
were mortgaged. A., as tenant for life, sold a 
portion of the 8. estate, and the proceeds were 
applied towards the discharge of the incum- 
brances on the W. and E. estates. The con- 
tingent remainders failed as to the S. estate, 
and the unincumbered portion of the W. estate : 
— Held, that, though owing to the failure of^the 
contingent remainders the three estates did not, 
in the event, devolve in the same way, yet they 
constituted only one settled estate under one 
settlement. Ereme, hi re, Ereme v. Logan, 
63 L. J., Gh, 139 ; [1894] 1 Ch. 1 ; 7 E. 1 ; 69 
L. T. 613 ; 42 W. E. 119— G. A. 

Original and Derivative Settlements,] — When 
a complete settlement of land has been made, 
and derivative settlements have been afterwards 
made by persons who take interests (not yet in 
possession) under the original settlement, the 
original settlement alone is the settlement for 
the purposes of the Settled Land Act. Knowles' 
Settled Estates, hi re, 54 L. J., Ch. 264 ; 27 
Ch. T). 707 ; 51 L. T. 655 ; 33 W. E. 364. 

Limitation of Various Interests to the same 
Person by way of Succession — Person entitled 
to Income,] — Under a will made in exercise of 
limited powers of appointment real estate stood 
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limited upon trust for a married woman for life 
without power of anticipation, with remainder 
to such uses as she should by will appoint, and 
in default of appointment to the use of herself 
in fee. She contracted to sell the land as tenant 
for life : — Held, that there was no settlement 
within s. 2, sub-s. 1 ; but that the vendor had 
the powers of a tenant for life “as a person 
■entitled to the income of land” within s. 58, 
•sub-s. 1, clause 9, and sub-s. 2, and could make 
£L good title. Pucoch and PrankereVs Contract^ 
In re, 65 L. J., Oh. 211 ; [1896] 1 Ch. 302 ; 73 
L. T. 706 j 44 W, R. 247. 

Tenant for Life — Harried Woman — Tee- 
simple with Restraint on Anticipation.] — A 
restraint on anticipation attached to a married 
woman’s estate in fee-simple for her separate 
use does not create a settlement within the 
meaning of the Settled Land Act, 1882, so as 
to give her the poweis of a tenant for li^p under 
the act. Pates v. Kesferton^ 65 L. J., Cli. 1U8 ; 
[1896] 1 Ch. 159 ; 73 L. T. 656 ; 44 W. K. 150. 

Inclosure Act and Award — limitation to 
Ticar and his << Successors ” — Restrictions on 
Alienation — Terminable Rentcharge. ] — Wdiere 
under an inclosnre act and an award land is 
allotted to a vicar and his “successors” in re- 
spect of the glebe, such land vests in fee-simple 
an the vicar as an ecclesiastical corporation sole, 
subject to the restrictions on the ahenation of 
ecclesiastical land, and the act of parliament 
and the award do not constitute a “settlement” 
within s. 2 of the Settled Land Act, 1882. The 
purchase money of such land, paid into court 
may, under s. 32 of the Settled Lancl Act, 1882, 
and s. 1 of the Settled Land Act, 1887, be 
applied at the di^^cretion of the court in the 
discharge of terminable reut-ebarges on the 
glebe, created in respect of improvements by 
the vicar, with the sanction of the ecclesiastical 
commissioners. Pijroii's Charitu^ In re [23 
Ch. D. 171), Jesus College^ fMmhndge, Ex parte 
[50 L. T. 583), and Eethlehcni and ErideweU 
Ilospdah^ hi re (30 Ch. L. 641) followed. 
I'astle EytJiam (TAv^r) and Midland i»b/., 
Ex parte, 64 L. J., Ch. 116 ; [1895] 1 Ch. 348 ; 
13 R. 24 ; 71 L. T. 606 ; 43 W. R. 156. 

2. Effect of the Acts ok. 
a. Settlement Powers. 

Powers of Management,] — ^An infant tenant 
in tail was entitled to possession, under a settle- 
ment which gave the trustees power, during the 
minority of any pemon entitled to possession, 
to receive and apply rents andi profits in 
management of estate and maintenance of 
infant, and to accumulate and apply the surplus 
in paying ofi; charges or in purchase of real 
estate, to be settled to the same uses : — Held, 
that the rents and profits received by the tius- 
tees during the minority were to be treated in 
manner directed by the settlement, and without 
regard to the act. KewcastW's {Diilte') Estates, 
In re, 62 L. J., Ch. 645 ; 24 Ch. 1). 129 ; 48 L. T. 
779; 31 W. R. 782. 

Sale,] — Semble, that the court has jurisdiction 
to order a sale under the 19 & 2U Viet. c. 12U. 
notwithstanding the existence of powers under 
which the proposed sale may be effectual. 
lliompson, In re, Green v. Thompson, 1 Johns. 
41S ; 6 Jur. (N.s.) 1343, 


Leasing — Consent.] — ^WTiere the tenant for 
life of settled lands has leasing powers, to be 
exercised only with the consent of* a person 
named, the court wiR not exercise the powers 
given it by the 19 & 20 Viet. c. 120, so as to 
enable the tenant for life to dispense with sueh 
consent, even though it appears that the person 
whose consent is required has arbitrarily, but 
not maliciously, refused. Mu Ms Settled Estates, 
In re, 2 H. & M. 196; 5 H. R. 167; 11 Jur. 
(K.S.) 78 ; 11 L, T. 592 ; 13 W. R. 171. 

b. Forfeiture Clauses. 

Proviso in Restraint of Sale of Land — 
'Validity.] — A testator bequeathed to trustees 
! 4,U00Z. to apply the income m certain repairs and 
pay the surplus income to the person for the time 
being entitled to iiossession of certain settled 
land, with a proviso that, if such person alienated 
the property, the 4,000h was to fall into the 
residue : — Held, that the provision was void 
under s. 51 of the Settled Land Act, 1882, as it 
tended to induce the tenant for life to abstain 
from exercising his power of sale. Ame<i, In re, 
Ames V. Ames, 62 L. J., Ch. 685 ; [1893] 2 Ch. 
479 ; 3 R. 558 ; 68 L. T. 787 ; 41 W. R. 505. 

Kon-residence — No Sale of Land.] — A tenant 
for life under a will broke the terms of a condi- 
tion of residence on pain of forfeiture contained 
m- the will: — Held, that, no sale having been 
made, the forfeiture took effect, notwithstanding 
s. 61 of the ^Settled Land Act, 1882. Haynes, 
In re, Kemp v. Haynes, 57 L. J., Ch. 619 ; 37 
Ch. D. 306 ; 58 L. T. 14 ; 36 W. R. 321. 

Residence Clause.] — Estates devised to A. so 
long as he should reside on some part of the 
estate for not less than three months in each 
year. On sale by A. : — Held, he was by s. 51, of 
the Settled Land Act, 1<'"S2, entitled to the income 
of the i)roceeds of sale for his life. Pagels Settled 
Estates, In re, 55 L. J., Ch. 42 ; 30 *Ch. D, 101 ; 
63 L. T. 90 ; 33 W. R. 898. 

A condition of forfeiture on non-residence in, 
selling, or letting of a mansion house and demesne 
part of settled estates held void under the Set- 
tled Land Act, 1882. Thompsons Will, In re, 21 
L. R. Ir. 109. 

c. Possession and Custody of Title Deeds* 

Possession.] — The fact that the court*,in its 
discretion might upon terms put an equitable 
tenant for life into possession, or take the receipt 
of the rents from the trustees, and give them to 
him, does not make him a person “ entitled to the 
possession, or to the receipt of the rents and 
profits,” within s. 32. Taylor, Ex parte, Taylor 
V. Taylor, 44 L. J., Ch. 727 ; L. R. 20 Eq. 297 ; 33 
L. T. 89 ; 23 W. R. 947. 

Equitable Tenant for Life — Right to 

receive Rents.] — ^Where trustees are directed to 
stand possessed of the net rents of real estate, 
upon trust to pay the same to Mrs. W., a married 
T^oman, for life, for her separate use ; and also 
directed, out of the rents, to keep in repair all the 
biiildmgs on the estate dmang the period of their 
trust : — Held, that, notwithstanding the direction 
to the trustees with respect to repairs, Mrs. W. 
was equitable tenant for life of the settled land, 
and, as such, was entitled to be let into the 
possession and management of the estate, upon 
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her undertaking to see to the repairs. Bentley, 
In ee, Wade y. 54 L. J., Cb. 782 , 83 

W. R. 610. 

Custody of Title Deeds.] — The powers 

granted to, and the duties imposed on, a tenant 
for life by the Settled Land Acts raise a pre- 
sumption in favour of his title to possession not 
before existing, and render it incumbent on the 
court to provide that, if the estate and the 
trustees can be adequately protected by reason- 
able safeguards, an equitable tenant for life 
should be let into possession of the estate. An 
equitable tenant for life is, as a general rule, 
entitled to the custody of the title deeds. 
Wytlies, In re, JVent v. Wythe, s‘. G2 L. J., Ch. 
66.3 ; [1893] 2 Ch. 369 ; 3 K. 433 ; 68 L. T. 520 ; 

41 W. B. 375. 

Under a settlement of real estate upon trust 
for sale, with power of postponement, the income 
of the invested proceeds of sale and the rents until 
sale were to be held upon trust for a married 
woman for life for her separate use without 
power of anticipation. Powers of management 
were vested in the trustees. The costs of manage- 
ment being heavy, the tenant for life applied for 
possession or receipt of the rents and prohts,%nd 
for leave to exercise her powers under the Settled 
Land Acts other than the powers of sale and 
exchange ; — Held, (i.) that on the ground of con- 
venience and economy, the court would have 
exercised its discretion by letting the tenant for 
life into possession ; (in) that the Settled Land 
Acts afforded additional grounc]^ for exercising 
such discretion in favour of the tenant for life ; 
(iii.) that it was convenient to allow the tenant 
for life to exercise all the powers of the Settled 
Land Act, except the powers of sale and exchange; 
(jv.) that the tenant for life, there being no case 
against the trustees, must pay the costs. Dictum 
in WytJies, In re (supra), disapproved. Bagafs 
Settlement, In re. Bag at v. Kittoe, 63 L. J., Oh. 
515 ; [1894] 1 Ch. 177 ; 8 E. 41 ; 70 L. T. 229 ; 

42 W. B. 170. 

Women.] — The power of the court to make 

an order allowing an equitable tenant for life to 
take possession of settled property is discretionary, 
and will only be made upon proper undertakings. 
The circumstances under which, and the terms 
upon which, the order will be made, depend 
upon the facts of each particular case. Kewen, 
In re, Weiven v. Barnes, 63 L. J., Ch. 763 ; [18941 
2 Ch. 297 ; 8 B. 309 : 70 L. T. 653 ; 43 W, B.'SS'; 
68 J.y. 767. ^ 

Similar considerations apply in the making of 
an order, giving an equitable tenant for life the 
custody of title deeds. Id. 

Such an order may be made where the tenant 
for life is a woman. Id. 

The fact thatthetenant'for life has mortgaged 
his interest is not conclusive against giving him 
possession of the property, but is a very strong 
reason for not granting an application for the 
custody of the title deeds. Id. 

Originating Summons or Writ — Parties — 
Costs,] — Bagofs Settlement, In re (supra), h^d 
to authorise the making of an order Sr 
letting the tenant for life into possession upon 
an originating summons. The trustees are as a 
rule the only necessary respondents, A trustee, 
who IS also a beneficiaiy, should sever and will 
be allowed his separate costs. A reversioner is 
entitled to appear, but is not as of right entitled 
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to costs. A mortgagee of the life interest is a 
necessary party, and is entitled to costs. Id. 

Undertaking as to production of Deeds.] — 

An equitable tenant for life of a settled estate 
declared entitled to the custody of the title deeds 
upon undertaking not to part with them without 
the consent of the trustees, and to produce them 
to the trustees upon ail reasonable occasions. 
Burtiadifs Settled Bdates, In re, 58 L, J., Ch. 
664 ; 42 Ch. 1). 621 ; 61 L. T. 22. 

d. Trust for Sale. 

Devise to Pay Debts.]— In order that land 
may be subject to a trust or direction for sale 
within s. 63 of the Settled Land Act, 1882, an 
implied trust or direction for that purpose arising 
from a devise on trust to pay debts is sufficient. 
McCurdy's Settled Estate, In re, 27 L. B. Ir. 
395. . 

No Person Entitled to Income.] — If when 
trustees under an absolute trust for sale, contract 
to sell, there is no person who, under the instru- 
ment creating the trust, is entitled to the income 
of the money arising from the sale, or of the 
land until sale, for his life, or any other limited 
period, s. 63 does not apply, but the trustees can 
exercise the trusts for sale ju^t as they could 
have done prior to the passing of the act. Earle 
and Wedsfer's Contract, In re, 62 L. J., Ch. 
828 ; 24 Ch. D. 144 ; 48 L. T. 961 ; 31 W. R. 
887. 

Direction for Postponed Sale.] — Estates de- 
vised on trust for sale with a direction that the 
M. estate should not be sold for twenty^ years 
from date of the will, for the purpose of trans- 
mission the real estate to be treated as converted 
from testator’s death, and the rents previous to- 
conversion to be applied in the same manner as 
the income of the proceeds of sale. The trusts 
were for the children at twenty-five or marriage : 
— Held, there was no trust or direction for 
[ sale within s. 63 of the Settled Land Act, 1882. 

; Horne's Settled Estate, In re, 67 L. J., Ch. 790 ; 

! 39 Ch. D. 84 ; 59 L. T. 680 ; 37 VV. B. 69— C. A. 


B. SALES. 

1. In General. 

Application to Court.] — At the date of^an 
application for a sale under the 19 ic 20 Yict. 
c. 120, a succession, remainder, or reversion must 
be existing. Section 27 of the act only limits 
the time within which the court is empowered to- 
lease or sell; &;c., under the act. Btrtle's Settled- 
Estates, In re, 2 N. B. 252 ; 32 L. J., Oh. 439 ; 
8 L. T. 408 ; 11 W. B. 739. 

Property not Settled.] — Where settled realty 
became in part emancipated from all settlement, 
by becoming vested in persons in fee, and in 
other persons as mortgagees : — Held, that an 
order obtained in the matter of the 19 & 20 
Viet. c. 120, and in the matter of the estates 
comprised in the original settlement, for the sale 
of all the lands comprised therein, was erroneous. 
'Thompson, In re, Creen v. Thompson, 1 Johns. 
418 ; 5 Jur. (N.s.) 1343. 

Jurisdiction.] — Semble, that the court has 
jurisdiction to order a sale under the act, not- 
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withstanding the existence of powers under 
which the proposed sale may be effectual. Ih. 

Prospective Order.] — When the settlor declared 
that the estate shall not be leased or sold until 
the happening of a future event, the court will 
not, merely to save expense, make a prospective 
order, HnHe's Settled JSstates^ In re, 2 
H. & M. 196 ; 5 N. B. 167 ; 11 Jur. (N.S.) 78 ; 
11 L. T. 692 ; 13 W. B, 171. 

Surface apart from Minerals.]— The court 
can, under 25 & 26 Viet. c. 108, give a general 
direction that persons having powers of sale and 
exchange in a settlement or will, not expressly 
authorising the reservation of minerals on a sale, 
or the sale of minerals apart from the land, may 
exercise the powers as if they did authorise such 
reservation or separation. \Vynn^ In re, L. B. 
16 Eq. 237 ; 21 W. B, 695. 

Whether Contract Necessary.] — Under the 
19 & 20 Viet. c. 120, the court, upon petition to 
sanction a contract for sale bj^ trustees, can 
only authorise a contract already entered into, 
or such contracts as the petitioners may satisfy 
the court to be beneficial, but it cannot authorise 
a sale generally. Peaco(% In rr, 12 Jur. (N.s.) 
959 ; 15 L. T. 263 ; 16 W. B. 100. 

Land stood settled upon trust for A. for life, 
and after her decease for sale. On petition by 
the trustees, tenant for life, and all other bene- 
ficiaries, for a sale during her life no particular 
contract was referred to : — Held, that the court 
could under the 40 & 41 Viet, c. 18, s. 16, 
authorise the trustees to sell indefiny:ely, they 
bringing the proceeds into court. Andrew^ In 
re, 38 L. T. 877 ; 26 W. B. 811. 

No Trustees.] — Where there was no trustee of 
the settled estate which had been sold, the court 
required new trustees to be appointed, and the 
conveyance of the lands purchased to be made to 
such new trustees. Sexton Barnes, In re, 6 L. T. 
40 ; 10 W. B. 416. 

Trustee Dying.] — Pending the completion of 
a sale of a portion of a settled estate, one of the 
two trustees of the settlement died. A purchaser 
having refused to take a conveyance from the 
surviving trustee, the court directed a petition to 
be presented for the appointment of a new 
trii?tee in the place of the deceased trustee. 
Scott V. JSeisoh, 33 L. T. 498 ; 24 W. B. 108. 

Succession Duty.]— On a sale by the court of 
■settled estates the uses of the settleT^ent are re- 
voked by s. 22 of the Settled Estates Act, 
1877 ; and by the operation of s, 42 of the 
Succession Duty Act, 1853, the duty is shifted 
from the land sold to the purchase money or its 
investments, and the land in the hands of a pur- 
chaser is freed from the succession duty. 
Warner's Settled Estates, In re, Warner to Steed, 
50 L. J., Ch. 542 ; 17 Oh. D. 711 ; 45 L. T. 37 ; 
29 W. B. 726. 

Out of Court.] — ^A sale out of court may be 
directed under the Settled Estates Act, 1877 (40 
& 41 Viet. c. 18), the purchase money being 
brought into court ; and such a sale may be 
authorised to he made by public auction or pri- 
vate contract, subject to a reserved price to be 
fixed by the judge in chambers. Adams' Settled 
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Estates, In re, 9 Ch. D. 116 ; 38 L. T. 877 ; 27 
W. B. 110. 

The court has no jurisdiction to direct a sale 
under the Settled Estates Act, 1877. to be con- 
ducted out of court, Adams' Settled Estates, 
In re (supra), not followed. Harvey's Settled 
Estates, In re, 21 Ch, D. 123 ; 30 W. B. 697. 

By whom.] — Power in a settlement to the 
trustees, with the consent of tenant for life, if of 
age, and if not, of his guardians, to sell or ex- 
change : — Held, that this power was exercisable 
by the trustees during the minority, at the i¥ft 
quest and by the direction of the guardians of 
the infant tenant in tail. Newcastle's 
Estates, In re, 62 L. J., Oh. 645 ; 24 Ch. D. 129 ; 
48 L. T. 779 ; 31 W. B. 782. 

Persons beneficially entitled to settled estates 
applied by petition, to which two beneficiaries, of 
whom one was infant, were made respondents, 
for the sale of the estates out of court • — ^Held, 
that the petition was properly presented, all the 
beneficiaries being before the court, but that the 
sale could hot be made out of court, but must be 
made under the direction of the court. Dry den's 
Settled Estates, In re, 00 L. J., Ch. 752 ; 45 L. T. 
254 ; 29 AV. B. 884. 

Absolute Interest.] — When the court sees 

clearly on the construction of a will that two 
persons or one of them are or is indefeasihly en- 
titled to an estate in fee simple, it can direct a 
sale on 1:he petition of the two persons so en- 
titled. Willlans, In re, 27 L. T. 335. 

Estates settled on children at twenty-one or 
marriage under a will which contained clauses of 
survivorship and accruer, but no powers of sale 
or demise. The shares of two children were re- 
settled by the parties entitled. Four other 
children had attained twenty-one, and their 
shares were vested absolutely in them. The 
other three children were infants. Under the 
19 & 20 Viet. c. 120, and the 21 & 22 Viet. c. 77, 
on a petition presented for the purpose by the 
parties entitled to all the shares (including the 
trustees and cestuis que trustent of the two 
shares resettled, certain mortgages, and the 
guardians of the three infants), the court made 
an order for a sale of the whole of the property. 
Goodwin, In re, Butler, Ex parte, 3 Giff. 623 ; 
8 Jur. (N.S.) 1170 ; 6 L. T. 530 ; 10 W. B. 
612. 

VJhere parties entitled absolutely to some of 
the shares joined as petitioners, thft, court decreed 
the whole estate to be sold. Ih. 

The shares of children who have attained 
twenty-one may be included in an order for sale 
of the whole estate upon such children becoming 
co-petitioners. Ih. 

Too Eemot© Intere*st.] — Testator entitled 
absolutely to one property and in fee to a con- 
tiguous settled estate, subject to a shifting clause 
in favour of A. in the event of testator’s children 
dying under twenty-one without issue, devised 
all his real estate upon trust for sale. He left 
four children, the eldest being twelve years old. 
Oii a petition by the trustees under the Settled 
Estates Act, 1877, for the sale of the two pix)- 
perties together and the apportionment of the 
purchase-money : — Held, that A.’s interest was 
too remote to be considered, and the court being 
satisfied on the evidence that the proposed sale 
would be more advantageous than if the pro- 
perties were sold separately, made the order 
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aslsed f or. Sinirway's Setthd EsfateR^ hi re^ AS 
L. J., Ch. 2V6 ; 10 Ch. D. 230 ; 10 L, T. 377 ; 27 
W. E. 30Sf. 

Eifect of Order of Coui’t.]— Certain portions of 
a settled estate were, m 1878, directed by the 
court to be sold, under the Settled Estates Act, 
1877. No sale had taken place, and trustees for 
sale under the Settled Land Act, 1SS2, had been 
recently appointed : — field, that the order of 
1878 would prevent the tenant for life from 
selling under the Settled Land Act, 1882, but 
t4^t the court had power, if a proper case were 
made out, to stay proceeding under that 
order. Barrs-Haden' B Settled Bdates^ In 

41) L. T. 661 ; 32 W. K, 194. 

How Carried out.] — On a petition for the 
purchase of a trust estate without the necessity 
of a sale by auction, the court referred the matter 
to chambers, and directed that, if it should 
appear by the certificate that it was fit and 
proper, and for the benefit of all parties in- 
terested, the petitioner should he the purchaser 
of the property, a conveyance should be made to 
that effect, Hdtan^ In re, 14 L. T. 129. ^ 

Copyhold — Enfranchisement.] — Upon a 

petition for the sale of settled real estate, partly 
freehold and partly copyhold, the court directed 
the copyholds to be enfranchised, the whole to be 
sold as freehold, and the costs of enfranchise- 
ment to be paid out of the proceeds ^f sale, 
Adair, In re, 42 L. J., Oh. 841 f L. B. 16 Eq. 
124. 

Objection to Jurisdiction.] — It is competent to 
a purchaser under the 19 & 20 Viet. c. 120, to 
object at any time before completion that the 
order for sale was in excess of the jurisdiction 
of the court. Thom 2 )son, In re, Green v. TJwmj}- 
son, 1 Johns, 418 ; 6 Jur. (N.S.) 1343. 

Conveyance — Lots.] — Where land is sold pur- 
suant to an order of the court, under the 1 9 & 20 
Yict. c. 120, the conveyance must be settled by 
the judge whether the parties differ or not. 
Eyvds Settled Bstates, In re, 4 K. & J. 268 ; 4 
Jur. (N.s.) 830. 

But where land is to be sold in lots, and one 
conveyance had been settled by the convey- 
ancing counsel of the court, it may be adopted 
by the chief clerk for all the rest, in which no 
specfel circurijstances exist to render such a 
course improper. li. 

Infant — Contingent Interest.] — Heal estate to 
which an infant was entitled contingently on his 
attaining twenty-one was ordered to be sold as 
a settled estate vrithin thgi provisions of the act. 
Liddell, In re, Liddell v. Liddell, 52 L. J., Oh. 
207 ; 31 W. B. 288. 

By Trustees out of Court.]— -The court 

can authorise trustees who have been appointed 
for the purposes of the Settled Land Act, 1882, 
to sell property of their infant cestui que trust 
out of court. Brice, In re, Leighton Y. Pri^e, 
27 Ch. D. 552 ; 51 L. T, 497 ; 32 W. B. 1009. 

Beal estate devised upon trust to pay an 
annuity to a daughter and after her death upon 
trust for all her children who should attain 
twenty-one, equally. The daughter died, leaving 
children, some of whom were infants. The 
trustees having contracted for the sale of a 


portion, a petition was presented on behalf of 
the mfant children, but the court refused to 
authoiise such sale uuder the 10 k 20 Vict. c. 120. 
Burdin e 'Will, In re, 28 L. J., Ch. 840 ; 5 Jur. 
(n.s ) 1378 ; 2 L. T. 70 — L.JJ. Affirming 7 
W. B, 711. 

Absolute Trust for Sale — Order for Sale 

— Concurrence of Tenant for Life not Beqnired.] 

— A testator devised all his real and personal 
estate to trustees upon trust after the death of 
his wife absolutely to sell the whole of his pro- 
perty at their discretion, and to pay one-four- 
teenth part of the proceeds to each of his 
fourteen children at twenty-one or marriage, 
the daughters’ shares being settled for life with 
remainders over. In an administration suit, the* 
wife being dead, an order was made for sale of part 
of the estate by the trustce-s • — Held, that the con- 
currence of the children constituting the tenant 
for life under the Settled Land Act, 1882, was 
not necessary ; but even if such concurrence 
would be necessary the order of the court was 
sufficient to enable the trustees to sell without 
joining any of the children in the conveyance. 
Taylor v. Boneia, 63 L. J., Ch. 409 ; 25 Ch. 

646 ; 50 L. T. 20 ; 32 W. B. 335. 

Concurrence of all Beneficiaries,] — Estate^” 
devised on trust for a daughter for life, with 
remainder for all the daughter’s children equally,, 
as tenants in common, the shares of the children 
to be vested at twenty-one or marriage. The 
will contained clauses of survivorship and 
accruer, but no powers of sale or demise. The 
daughter died leaving nine children. The shares 
of two children were resettled by the parties 
entitled. Eour other children had attained 
twenty-one, and their shares were vested abso- 
lutely in them. The other three children were 
infants. Under the 19 & 2(J Vict. c. 120, and 
the 21 k 22 Vict. c. 77, on a petition presented 
for the purpose by the parties entitled to all the 
shares (mcluding the tnistecs and cestui s que 
trustent of the two shares resettled, certain 
mortgagees, and the guardians of the three 
infants), the court ordered a sale of the whole 
of the property. Goodwin, In re, Butler, Bbo- 
2 )cirte, 3 Giff. 623 ; 8 Jur. (K.S.) 1170 ; 6 L. T. 
580 ; 10 W. E. 612. 

The shares of children who have attained 
twenty-one may be included in an order for sale 
of the whole estate upon such children becoming 
co-petitioners. It, ^ 

Call on Shares — Bemaindermen,] — Where 
remainderman (to avoid forfeiture) paid calls on 
shares of lyalimited liability, settled by a mar- 
riage settlement containing power to vary 
investments with the consent of the tenant for 
life, the court refused to order a sale of the 
shares upon the application of the remainderman 
without the consent of the tenant for hfe.. 
Barhe v. TKacliray, 24 W. B. 21. 

Persons Appointed to Convey.] — Beal estate, 
the equity of redemption in which was devised 
in strict settlement, was ordered to be sold, and 
an order was made appointing A, and B., under 
the 19 & 20 Vict. c. 120, to convey. A subsequent 
order declared that the order should hind the 
mortgagees. After this the mortgagees conveyed 
the legal estate in the real estate to the ti’ustees 
of the wiB : — Held, that notwithstanding such 
conveyance by the mortgagees, A. and B. had 
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power to convey, and that the concurrence of the 
tra'^tees of the will was unnecessary. Eqve v. 
Snimdcrfi^ Too. E.v parfe^ 2.'^ L. J., Ch. 439 ; 5 
Jnr. (N.S) 7U3; 7 W. K. 3(10. 

Tenant for Life— lunatic.]— Land of which a 
lunatic is tenant for life cannot be sold for huild- 
inii purposes, under IG k. 17 Viet. c.70, s. 125, which 
applies only to lands of which a lunatic is seized 
or entitled in fee. Corhett, In re, 35 L. J., Ch 
793 ; L. 1 l. 1 Ch olG ; 12 Jur. (KS) 079; 1-1 
L. T. 748 ; 14 W. K. 904. 

Neither can such land be sold uinler the 
poweis conferred by s. 110, unless the ^ale i^ 
actually for one of the purposes specified in that 
section. Ih. 

Semble, where it is desirable that the land of 
a lunatic tenant for life, who has a sufficient 
maintenance, should be sold for building pur- 
poses, the proper course is to apply to the court 
under the {Settled Estates Acts, fb, • 

Will — Power of Sale and Conversion — ^‘Ex- 
press Declaration.”] — A testator devised land to 
his trustees on trust to sell with power to jjost- 
pone sale, and expressed an earnest wish that 
his mineral land should remain in his family fi >r 
a considerable number of years, and he expressed 
his wall to be that the trust for sale, so far as it 
relateil to his mineral lands, should not be exer- 
cised until after the decease of his children. On 
a petition for the sale of the mineral lands in the 
lifetime of certain of his children : — Held, that 
these words did not constitute an “express 
declaration ” within s. 38 of the Settled Estates 
Act, 1877, to prevent the court from exercising 
its statutory powers. Fealte's Settled In 

re, 63 L. J., Ch. 109 ; [1893] 3 Ch. 430 ; 3 R. 
722 ; 69 L. T. 281 ; 42 W. R. 125. 

Where no Beneficial Owner — Trust for Accu- 
mulation — Sale for Fee Farm Rent.] — Trustees 
of a will, containing a trust for sale of land, and 
giving them powei of leasing and management 
until sale, are persons who, if there is no bene- 
ficial owner for the time being of the rents and 
profits, may be authorised, on petition, to sell 
such land for building at fee farm rents, and for 
such pm’pose to undertake wmrks necessary for 
developing the estate. Qujere, whether a definite 
plan for such development ought not to be pre- 
sented to the court. C%ri6t>fs Settled Estates. 
In re, 8 R. 439 ; 42 W. R. 613. 

Improvement of Land Act — Priorities.] — A 
public company was formed to erect certain 
works, and borrowed money for the purpose, 
^ving mortgages to secure repayment with 
interest. By bCveral statutes, the exchequer loan 
commissioners are authorised to advance money 
to assist in completing public works, and to take 
mortgages on the works, and on the tolls and 
profits, &c., of such works ; and priority is given 
to mortgages given to the commissioners over 
mortgages made to private individuals, except 
bona fide creditors, who at the time of the ad- 
vances by the commissioners are entitled to repay- 
ment. The 1 & 2 Will. 4, c, 26 gave power to the 
commissioners, in case of default of payment, to 
enter and sell. The 6 & 6 Viet. c. 9 enacted that 
the property sold by the commissioners should 
be held freed and discharged from all claim and 
demand of the mortgagees, or of persons claim- 
ing under them, in aR respects as if they were 
foreclosed ; provided, that nothing herein con- 


tained shall i)rejuchce the rights “ of any credi- 
turs, in respect of any surplus” arising on the 
sale : — Held, that the commis=^ionei-s had a lecal 
right to enter and sell ; and that after their 
claim for interest had been satisfieil, the surplus 
was liable for the inteie-t due to the other credi- 
tors ; but that tlii^ liability could be enforced 
aeamst the commi^'-ioners only, and not agaiiitft 
the purchaser. S. E 7?//. v. Jorthi^ 6 PI L. Cas. 
425 ; 27 L. J., Ch. li:> ;'4 Jur. (N.R.) 467. 

Grlebe Lands — Order by Inolosure Com- 
missioners for Payment of Arrears.] — A re^- 
charge for a certain ])eriod of time, in arreaiv 
charged by an order made by the inclosure com- 
mi^jrfioners upon the inheiitanco of glebe lands of 
a rectory, under the lU'ovisions of the General 
Land Drainage and Improvement Company's 
Act of 1S49 (12 k IS Viet, c, xci.), was, undei 
the provisions of the same act, ordered to be 
raised by a sale of the glebe lands. In an action 
by the owners of a rent-charge, in arrear, charged 
on glebe lands, for a declaration that they were 
entitled under the order made by the inolosure 
commissioners to a charge on the land^ for the 
sums due and to become clue of the rent-charge, 
anS asking for a sale of the lands, the ecclesi- 
astical commissioners w^ere made defendants : 
— Held, that the ecclesiastical commissioners 
were not necessary parties. Scottish Widowl 
Fund V. Craig, 51 L. J., Ch. 363 ; 20 Ch. D.20S ; 
30 W. R. 463. 

Scottip^i Act — Personal Action against 

Possessor of the Land,] — By the Scottish Drain- 
age and Improvement Company’s Act, 1856 (19 
A 2U Vict. c. Ixx.), s. 61, “ Every charge on land 
by virtue of this act may be recovered by the* 
company or the person for the time being entitled 
to the same by the same means and m like* 
manner in all respects as any feu duties, or rent^ 
or annual rent, or other payment out of the same 
lauds would be recoverable in Scotland” : — 
Held, that it was not competent for the company 
to maintain a peisoual action against a land- 
owner for the annual charge upon the land under 
the act. Scottish Dra inage and Imi)rovement Co^ 
v. Camjghell^ 14 App. Cas. 139. 

2. By Tenant for Life. 

Who is — Conditional Life Estate — Forfeiture* 
by Non-residence — Invalidity of Condition.] — 
E slates devised to the use of a son so long, as he 
.should reside on some part of tlie estate for not 
less than three months in each year, and after 
death of the son for the benefit of Ms children as 
he should by will appoint ; and, in default of 
such appointment, or, if he should fail in com- 
pliance with the above condition, to trustees, on 
trust for sale and clisfribution, of the proceeds of 
sale among the sons children : — Held, that the 
son had the powers of a tenant for life under the 
Settled Land Act, and could sell the estate, and 
that, notwithstanding the condition as to resi- 
dence, he would, by virtue of s. 51 of the act, be 
entitled to the income of the proceeds of sale 
chiring his life. Paqefs Settled Estates^ In re^ 
55 L. J., Ch. 42 ; 30 Ch. D. 161 ; 53 L. T. 90 
33 W R. 898. 

Personal Occupation — “ In Possession.”]’ 

—Where by a settlement lands were limited to- 
trustees for a term of years upon trust to permit 
the premises to be personally occupied by the 
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widow of a tenant for life during her life, so long 
as she should remain a widow and should he 
desirous of personally occupying the same, and 
after her decease or second marriage over, and 
the widow had not expressed any desire to per- 
sonally occupy the same, but had joined m leasing 
the premises for a term of five years, it ^vas held 
that if upon the determination of the lease the 
lady should be desirous of personally occupying 
the premises, she would then, but not before, 
have the powers of a tenant for life for the 
purposes of the Settled Laud Acts, under s. 58 
of’^he act of 1882. Ediranh' Settlement, In n\ 
G6 L, L, Ch. 658 ; [1897] 2 Ch. 412 ; 70 L. T. 
774. 

Persons entitled to Bid at Sale — Life 

Estates bought i hack.] — Settled lands were ap- 
pointed to a father for life, and after his death 
to trustees during life of W., and after his death 
to his sons successively in tail male, remainder 
to trustees during life of G., with remainders 
over. The appointments to trustees were on 
trust to absolutely sell the life estates, and pay 
the proceeds to W. and G as tenants in common. 
It was provided that until sale the rents ^id 
profits of the life estates should be paid to W. 
and G. in equal shares as tenants in common. 
W. and G. covenanted not to claim the life 
estates in specie, it being the intention of the 
parties that the trusts for sale should be absolute 
and irrevocable. On a sale by W. and G. after 
the father’s death ♦ — Held, that as eithef W. or 
O. alone or both of them together might hid at 
any sale by the trustees, they must he treated as 
if they had bought the life estates back, in which 
case they would be tenants for life, and could 
therefore sell under the powers of the act. JSale 
^nd Clarlie, In re, 55 L. J., Ch. 550 ; 55 L. T. 
151 ; 34 W. R. 624. 

Person entitled to Income under Trust for 

Bayment.] — A testator devised an estate to the 
nse of trustees for a term of years and subject 
thereto to his son H. S. for life, with remainders 
over in strict settlement. The trusts of the terra 
were to raise portions, to pay annuities, and to 
pay ofi mortgage debts and other charges. The 
testator directed that the trustees should during 
the continuance of the last-mentioned trusts” 
-enter into and hold possession of the rents and 
profits of the estate, “ and not deliver the same 
to any person beneficially interested in any p»rt 
thereof.” Very^ull powers of management were 
given to the trustees, as well as such other 
powers over the estate as were given to a tenant 
for life in possession by the Settled Land Act, 
1882 : — Held, that H. S. was a person having the 
power of a tenant for life of the estate within 
the meaning of s. 68, sub-s. 1, cl. ix., of the 
Settled Land Act, 1882, and that his consent 
was necessary under s. 56, sub-s. 2, to the 
-effectual exercise by the trustees of the powers 
of sale and enfranchisement contained in the 
will. ClitlieroG Estate, In re, 65 L. J,, Ch. 107 : 
31 Ch. H. 135 ; 53 L. T. 733 ; 34 W. R. 169— 
C. A. And see PococJt and Prarikerd's Contract, 
In re, supra, col. 725. 

Leasehold interests in mines were limited to 
trustees for a term upon trust to work the mines 
and invest the profits, and, subject to the trusts 
•of that term, upon trusts corresponding to 
limitations of freehold estates, under which A, 
was tenant for life, with remainders over : — 
Held, that during the subsistence of the trust 


I term the court had not jurisdiction to order a 
sale upon the petition of A. alone, but that the 
court would have jurisdiction if the trustees were 
joined as co-petitioners, and liberty to amend 
the petition was accordingly given, Puxleu, Ex 
parte, Ir, R. 2 Eq. 237. 

Discretionary Trust.] — A trust, although 

it be to last during the life of A., to apply the 
rents and profits of an estate for the benefit of 
A. and his wife and his children, if any, does not 
constitute A,, or A. and his wife together, a 
tenant for life of the estate under s. 2, sub-s. 6 of 
the {Settled Land Act, 1882, or a person with the 
powers of a tenant for life under s. 58 of that 
act. Atliinson, In re, Atlunson v. Bruce, 55 
L. J., Ch. 49 ; 31 Ch. D. 577 ; 54 L. T. 403 ; 34 
W. R. 445—0. A. 

“Possession.’’] — The word “ po.ssession,’^ in 
s. 2, sub-s. 5, and in s. 58, sub-s. 1, is to be read 
as m antithesis to “remainder ” or “reversion.” 
11 ). 

“So entitled.”] — The words “so entitled,” in 
s. 2, sub-s. 6, mean entitled under the direction 
in the preceding sub-section, i,e. for life. Ih. 

Ko Legal or Equitable Estate in Posses- 
sion,] — Real estate devised to trustees upon 
trust for twenty 3 ^ears after testator’s death, to 
manage and to accumulate or invest rents in 
purchase of land, and after the determination of 
the twenty years to settle the devised and 
purchased real estate to the uses and upon the 
trusts of an existing settlement under which the 
testator’s seta took certain estates as tenant for 
life : — Held, that the testator’s son, not having 
any estate or interest in possession until the 
determination of the term, had not, during its 
continuance, the powers of a tenant for life. 
Strangioays, In re. Hioldey v. Stvanqvoays, 56 
L. J., Ch. 195 ; 34 Ch. D. 423 ; 65 L. T. 714 ; 36 
W. R. 83-C. A. 

Person in Receipt of Rents under TheRus- 
son Act.] — A person receiving, whether m his 
ovm right or as executor, the rents of land under 
a direction to accumulate which is avoided 
by the Thellusson Act, has the powers of a 
tenant for life under the Settled Land Act, 1882. 
Vine V. Raleigh, 66 L. L, Ch. 103 ; [1896] 1 Ch,- 
37 ; 73 L. T. 655 ; 44 W. R. 169. 

No Income arising.] — Subject to a term for 
raising certain sums, freehold estates were de- 
vised to the use of trustees during the life of 
A., with renwinders to the use of A.’s children 
and issue. The trustees were directed to enter 
into possession of and manage the property, 
pay outgoings, keep down the interest on incum- 
brances, and during A.’s life to pay out of 
the residue an annnity, and pay the ultimate 
residue to A. The estates were so heavily 
incumbered that A. had received nothing, and 
there was no prospect of his receiving anything 
for many years : — Held, that A. was within the 
meaning of the Settled Land Act, 1882, s. 58, 
sub-s. (1), cl. lx., and therefore possessed the 
power of selling given by the act to tenants for 
life, times, In re, 53 L. J., Ch. 807 ; 26 Ch. L. 
736 ; 60 L. T. 466 ; 32 W. R. 735—0. A. 

No Trustees.] — Estates devised to trustees 
upon trust to pay rents to A. for life, and after 
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his decease to sell and stand possessed of proceeds 
for all A.’s children. A. was a widower, seventy 
years old, and he had one child only, and she 
and her husband, in July, 1880, contracted to 
sell her reversion in the estate to the plaintiff. 
The tenant for life, in January, 1883, advertised 
the estate for sale under the powers of the Set- 
tled Land Act, 1882. On motion by the plaintiff 
to restrain the tenant for life from selling: — 
Held, that the tenant for life had power under ; 
the act to sell the fee-simple and inheritance of i 
the property if he should comply -with the | 
provisions of the act ; but held, also, that there ; 
were no trustees to whom he could under s. 45 I 
^ive notice ; and an injunction was granted to j 
restrain him from selling until trustees had been 
properly appointed for the purposes of the act. ' 
Wlieelioriiflit yAValkei\ 52 L. J., Ch. 274 ; 23 Ch. I 
U 752 ; 48 L. T. 70 ; 31 W. E. 363. j 

Held, also, that the plaintiff was entitled to he ! 
•served with any summons for the appoii^tmeut I 
of new trustees, and (the plaintiff objecting) 
that the defendant’s solicitor ought not to be 
appointed. 11). 

Trust for Sale — ^leave to Sell,] — ^Where land 
was devised upon trust for sale, with trusts of 
the proceeds (subject to certain liabilities which 
were shortly cleared off) for two persons as 
tenants for life, and then for the same persons 
ns were the trustees for sale, and the trustees 
declined to sell the land : — Held, that leave to 
sell the land, under s. 63 of the Settled Land 
Act, 1882, should, under s. 7 of the Settled Land 
Act, 1884, be given to the tenants for life. 
IIardhi(fs Settled Estate^ In re, CO L. J., Ch. 
577 ; ri891] 1 Ch. 60 ; 63 L. T. 539 > 39 W. E. 
118. 

Direction for Postponed Sale — Contingent In- 
terest — Trust for Accumulation.] — Devise in 
1874 of real estates to trustees upon trust for 
sale, but with a direction that testator’s M. estate 
should not be sold until the expiration of twenty- 
one years from the date of his will ; for the 
purpose of transmission the real estate to be 
treated as converted from the death ; the rents 
previous to conversion to be applied in the same 
manner as the income of the proceeds of sale ; after 
payment of debts and legacies the surplus pro- 
ceeds of sale to be invested, the capital to be held 
in trust for all the testator’s children, at twenty- 
five or marriage, in equal shares. There was a 
maootenance clause, with a direction to accu- 
mulate the unapplied surplus of the income. 
The testator died in February, 1888, leaving six 
children, two of whom were over tw^enty-one but 
under twenty-five ; and four who were infants : 
— Held, that the children could not Zeroise the 
powers of tenants for life over the M. estate, and 
that that estate could not be sold under ss. 63, 58, 
or 59 of the Settled Land Act, 1SS2. Horne's 
Settled Estate, In re, 67 L. J., Oh. 790 ; 39 Ch. D. 
M ; B9 L. T. 680 ; 37 W. R. 69—0. A, 

Notice — lunatic.] — The notice to be given, 
under s. 45 of the Settled Land Act, 1882, by 
the tenant for life of settled land to the trustees 
of the settlement, w'hen he is intending to make 
n sale or lease, must be — not merely general 
notice of an intention to sell or lease — but a 
notice of a specific sale or lease which is contem- 
plated at the time when the notice is given. 
The committee of a lunatic tenant for life cannot 
give a valid notice under s. 45, unless he has 
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previously obtained authority from the court of 
lunacy tu do so. Eay's Settled Estates, In Q‘e. 
53 L. J., Ch. 205 ; 25 Ch. D. 464 : 50 L. T. SO ; 
32 W. E. 458. 

Absolute Power — Consent of Trustees of Settle- 
ment,] — A tenant for life has under the Settled 
Land Act, 1882, an absolute power of sale. If 
the trustees believe that any intended exercise 
of the power is improper, they may apply to the 
court under s. 44. It is sufficient for the pro- 
tection of the purchaser if when he completes 
there are trustees to wdiom he may pay his pur- 
chase money, and notice has been given theSJ 
under s. 45, &ub-s. 1 ; but, qufere, whether a 
purchaser is liable with actual knowledge that 
no notice has been given. Hatten v. Bussell, 57 
L. J., Ch. 425 ; 38 Ch. H. 334 ; 58 L. T. 271 ; 36 
W. E. 317. 

The relative position and powers of a tenant 
for life and the trustees of a settlement under the 
Settled Land Acts, 1882 and 1884, considered. 
Ih. 

Effect of Previous Restrictive Act.]— ^ 

By a private act estates were vested in trustees 
ujibn trust by sale or mortgage thereof to raise 
money' for the discharge of certain incumbrances 
and iiabilities. The trustees had an absolute 
power of sale of all or any part of the estates, 
provided that the trustees should not sell any of 
the lands in C. and H. unless it should _ be abso^ 
lutely necessary for the purposes of the act to do 
so, ami m any case should not sell any of those 
lands until all fhe rest of the estates wmre sold. 
After the Settled Land Act, 1882, the tenant for 
life contracted to sell some of the lands in C. and 
H. The whole of the rest of the estates had not 
then been sold : — Held, that the power of sale 
conferred on the tenant for life by the Settled 
Land Act was an absolute power over and above 
that given to the trustees by the private act, and 
that he was therefore entitled to sell. Clia>\jtor''s 
Settled Estate Act, In re, 53 L. J., Ch. 312 ; 25 
Ch. L. 651 ; 50 L. T. 88 ; 32 W. E. 517. 

Owner of Undivided Moiety — Concurrence of 
other Owner.] — The tenant for life of an un- 
divided moiety of land, where the other un- 
divided moiety is out of settlement, cannot sell 
the moiety of which he is tenant for life, without 
the concurrence of the owner of the other un- 
divided moiety. Colli?iffe^s Settled Estates, In 
re, ^7 L. J., Ch. 219 ; 36 Ch. D. 516 ; 67 L. T. 
221 ; 36 W. E. 264. ^ 

Several Persons Constituting one Tenant for 
Life — Separate SoEcitors — Costs.] — Where 
several persons entitled as tenants in common 
together constitute a tenant for life for the pur- 
poses of the Settled Land Act, 1882, they need 
not, on a sale of the*settled land, employ a 
common soheitor to carry out the sale ; and 
costs of separate solicitors for perusing and 
completing the conveyance will he allowed out 
of the proceeds. Smith, In re, Smith v, 
easter, 63 L. J., Ch. 842 ; [1894] 3 Ch. 439 ; 7 
E. 465 ; 71 L. T. 511 ; 43 W. B. 17— C. A. 

Consent of Assignee for Value— Service of 
Summons for Rescission of Contract.] — A tenant 
for life contracted to sell the settled estates free 
from incumbrances. His wife, who claimed to 
he an assignee for value of his life interest was 
not a party to the contract, and refused to con- 
sent to itlie sale. The purchaser took out a 
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sunimoiLS under the Settled Lautl Act-^, and the 
Vendor and rurcha<er Act. asking ftu ’ d ileclara- 
tion whether her onitbeiit was iieec'-sary and liad 
"been obtained* and that, if it was iieee''saiy and 
had not been obtainal, he was entitled at his 
option to rescind the ci-ntracr or to have specilic 
perforinanee. with coinpen.-ation The ''iiiiiinon'. 
was served on the \endoi and abo on his wife. 
She appealed, and on tijc hearing ubjectiwii w’as 
taken on her behalf to the inri''(iiction : — Held, 
that she had been improperly >erved wnth the 
sumninnsj an<l imiA be di':mis>ed fiom the pro- 
fjeedine^. AdosAz/r// E-sfahw. In re, (12 

L. J.. \'h. lUi2 ; H it. ru-i ; th) L. T. 4‘J3 ; 42 
IL 45. 

Price.] — ^\Vhere the tenant for life of a settled 
estate is attempting to sell it, and the lemainder- 
man oifeK*' to buy the estate at its full value, the 
remaindeimau is entitled to an in 3 iinction re- 
straining the tenant for life from selling at a 
less price than that offeicd by the leniainderman. 
or from selling to any ].ersOii other than the 
remainderman witlifuit giving him a rea'^onable 
opportunity of jiurchasuig the estate at a iiieher 
ytrice than may lie offered by any otlier bidder. 
TVheelwn(/H v. WalU'r, 48 L. T. 8G7;31 Tm K 
yi2. 

Increase in Value.] — ludejiendently of 

the cumulative powers of sale given to tenants 
for life by the Settled Land Act, 1882. the tenant 
tor life, and the trustees under a wjll which 
gives them power to sell the esti^e at the leqiie^t 
and by the diiection of the peison or })eiNons for 
the time being entitled to the actual freeUohl of 
the devised property, will not be restrained from 
selling the estate at the request and for the 
benefit of the tenant for life on merely specu- 
lative e\ id ence adduced by the remainderman of 
an expected futiue increase in the value of the 
property fiom the development of coal mines, 
and the construction of a raiLvay through the 
estate. TJutmait v. WUhams, 52 L, J., Cli. G03 i 
24 Ch. X). 558 ; 4^ L. T. Ill ; 31 W, IL 943. 

Pendency of Administration Action.] — A 
tenant for life can sell after decree made in 
administration action. Card iff an iZadi/) v. 
Curzim-JIour, 55 L. J., Ch. 71 ; *o(J Ch. L.* 531 ; 
53 L. T. 7U4 ; 33 W. Ik 83G. 

Restraint on Anticipation.] — A jointress has 
noii^a concurrent estaie or interest wutli the 
tenant for l?fe, but only a charge on the estate so 
long as the 3 omture is paid. On a sale by the tenant 
for life free from incumbrances, a restraint on 
anticipation was released by the court m order 
to enable a jointress to consent to the payment 
off out of the pm'chase money of certain moit- 
gaps to which her ^jointure had priority. 
AUeithitrif (^Marquh') ami Iveaqli (Xcuy/), In re, 
62 L. L, Ch. 713 : [1893] 2 Ch. 345 ; 3 E. 440 ; 
69 L. T. 101 ; 41 W. E. 644. 

Infant — Executory Limitation over — Death 
under Twenty-one without Issue.] — Estates 
devised to the use of the testator’s wufe^and 
G. T.. upon trust to pay the net rents *and 
income to the wnfe for the maintenance of the 
testators son untd twenty-one, and without 
being liable to account for the same ; and upon 
the son's attaining twenty-one, then upon trust 
for him absolutely ; but if he should die under 
tweuty-one without leaving issue, then upon trust 


for the wife for life, and after her death upon 
the trusts tlierein mentioned : — Hold, under i he 
Settled Land Act, 1882, s. 58, sub-s. 2, that the 
infant son had the powers of a tenant for life,, 
being tenant in fee-simple with an executory 
limitation over m case of dying under twenty- 
one without issue. Morgan,^ In n\ 63 L. J., Ch. 
85 ; 24 Ch. D. 114 ; 48 L. T. 064 ; 31 W. B. 948. 

Shares Vesting at Twenty-one.] — A tes- 
tator devised all the residue of his real estate in 
trust for his six younger children, and in case any 
of them should die in his lifetime leaving issue 
living at his decease, and which issue, being 
male, should live to twenty-one years, or, dying 
imder that age, should leave issue surviving, or 
being female, should, live to attain that age or 
marry : then the share to which such child 
would, if he or she had survived the testator, 
and had attained the age of twenty-one years, 
have become absolutely entitled, should be held 
upon trust for such issue : — Held, that the two 
iiifuut children of one of the six younger children 
of the testator who had died in the testator’s 
lifetime took a vested interest in the share of 
their deceased parent, liable to be divested on 
their death under the age of twenty-one years, 
and that they had, therefore, the powers of a 
tenant for life under the Settled Land Act, 1882, 
s. 58, sub-s. 2, m respect of that share, James' 
Settled Estates^ In re^ 51 L. T. 596 ; 32 W. B. 
898. 

Appointment of Persons to Exercise 

Powers.] — ^^Vhere, in the absence of any trustees 
of a settlement within the meaning of the 
Settled Land Act, capable of exercising powers 
of sale over the settled land, an appointment has 
been made under s. 60 of persons to exercise on 
behalf of an Infant tenant for life the powers of 
a tenant for life, and to sell part of the settled 
estate, the persons so appointed can make a good 
title without the necessity of appointing under 
s. 38 trustees of the settlement to whom notice 
of the intended sale can be given under s. 45. 
The order made under s. 60 ought in such a case 
to direct that the purchase-money be paid into 
court. Dudley (Cmuitess) and I, i?* N. W. ^z/., 
In re, 56 L. L, Ch. 478 ; 35 Ch, H. 338 ; 67 L. T. 
10 ; 35 W. B. 492. And see Eyre y. SaiinderSy 
supra, col. 732, 

Suspension or Cesser of Life Estate — Trust 
for Accumulation of Income for PaymeiTt of 
Debts,] — Real estate devised upon trust to permit 
a daughter to receive the rents and profits during 
her life for her separate use, and a direction that, 
if a claitn^for lOOOk, settled on the marriage of 
the daughter, should be enforced, “ then all her 
interest and benefit from the estate” should 
“ cease imtil all the debts and claims on the 
same” should be paid. After the testator’s 
death payment of the 1000k was demanded : — 
Held, that the daughter’s life estate was sus- 
pended only ; that there was, in substance, an 
estate for fife subject to a “ trust for accumu- 
lation of income” for payment of debts ; and 
therefore, that the testator’s daughter was a 
person having the powers of a tenant for life 
within s. 58, sub-s. 1 (vi.) of the Settled Land 
Act, 1882. Williams v. Jenlihis, 62 L. J, Ch. 
{i65 ; [1893] 1 Ch. 700 ; 3 B. 298 ; 68 L. T. 251 : 
41 W. B. 489. 

Life Estate — Merger.] — A tenant for life of a 
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settled estate agreed to sell pnrt thereof to a 
company, and before the conveyance was com- 
pleted, by deed, in consideration of the release 
by his son, who was the succeeding tenant for 
life, of a rentcharge, payable to him, and of a 
covenant by the son to pay ainl keep down 
certain charges in exoneration of the father, and 
of such part of the settled estate as was retained 
by the father, conveyed part of the settled 
estate, including the land agreed to be conveyed 
to the company, to a trustee for a term of years 
upon trusts for further securing the payment of 
the charges covenanted to be paid by the son. 
and subject to such term and to the trusts 
thereof to the use of the son, his heirs and 
assigns : — Held, on a summons taken out under 
the Vendor and Purchaser Act, 187d, that, 
having regard to the provisions of s. 26, suh-s. f, 
of the Judicature Act, 1873, aird to the fact that 
it was for the benetit of the son that the father s 
life estate should be kept alive, the father's life 
estate was not merged and extmguisheil, and 
that he had the power to execute a valid con- 
veyance to the company of the land agreed to 
be conveyed to them JBan'ij It y. and Winibornc 
(Xwy/), 1)1 re, 70 L. T. fS9. 

Incumbrance — Release of Part of Rentcharge 
created under Improvement of Land Act, 1864 — 
Consent of Incumbrancer — Approval by Board of 
Agriculture.] — An improvement rent-charge 
created under the Improvement of Land Act, 
ISOI, is an incumbrance to which s. 5 of the 
Settled Land Act, 1 882, applies ; and a tenant 
for life, selling under the Settled Land Act part 
of an estate of which the whole is subject to an 
improvement rentcharge, can, with the consent 
of the owner of the rent-charge and without 
obtaining the approval of the Board of Agriculture, 
exonerate the land sold from the rent-charge, 
and charge the same on the unsold i cmaindcr ol 
the estate exclusively. St ra ford (Xidy/) to 
Maples, 65 L, J., Ch. 121 ; [1896] 1 Ch. 235 ; 73 
L. T. 586 ; -14 W, 11. 259— C. A, 

3. What Prophet y may be Sold. 

a. 'Mansion House and Heirlooms. 

Service of Summons ] — Service of a summons 
for leave to sell the mansion house and heirlooms 
on the children of the tenant for life was dis- 
pensed with, their interest being sufficiently 
rep,^sented by the trustees, who had been served. 
BroioiCs Will, I)i re, 53 L. J„ Ch. 921 ; 27 Ch. H. 
179 ; 51 L. T. 156 ; 32 W. R. 894. 

Residence Clause.] — A testator devised his 
mansion house and estate, to trustees iipon trust 
for his son for life, with equitable remainders 
over in strict settlement for the benefit of the 
son’s issue ; he bequeathed heirlooms to be 
annexed to the mansion house and held in trust 
for the person for the time being entitled to it, 
and he directed that his mansion house and 
certain lands thereto belonging, should be kept 
up as a place of residence for the person for the 
time being entitled to the possession thereof 
under his will, and that the heirlooms should at 
all times be kept in the mansion house. The 
trustees had powers of sale and leasing over any 
part of the estate except the mansion house and 
lands above mentioned. The tenant for life 
applied for leave to sell the excepted mansion 
house and lands, on the ground that, owing to 
ill health, he was unable to reside in the mansion 
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house, and also that the bulk of the estate could 
not be sold advantageously without the nmusiim 
house and adjoining lands. The sum'mous d d 
not ask for the sale of or contain any reference 
to the heirlooms : — Pleld, that the ea'^e was a 
proper one for a sale of the mansion house and 
adjoining lauds, but that leave for sale would 
not be granted without some direction as to the 
disposal of the heirlooms. Ib. 

The summons was then amended, with the 
consent of the trustees, by asking for leave to 
sell the heirlooms also, Tinder s. 37 of the Settled 
Land Act, 1882, by reference to an m^entoT^ 
verified by affidavit, whereupon an order was 
made for the sale of the heirlooms, with liberty 
for the tenant for life to bid at such sale. Jh. 

Purchase of new Mansion House — Sale and 
Removal of Chattels.] — By the will of the 
settlor, chattels were given upon trust to be 
held and enjoyed and go along with his P. house. 
After his death some of the personalty settled by 
the will was laid out in the purchase of real 
estate, with a house upon it more suitable for 
the family mansion than the P, house. It was 
desired to sell the P. house, and such of the 
chattels in it as were not suitable for removal to 
the new house, and to remove to that house such 
of the chattels as were suitable for removal : — 
Held, that this might be done. Browne v. 
Culltns, 62 L. T. 56G. 

Propcsed Sale-Discretion of Conrt.] — The 
tenant for lifo,of settled estates applied to the 
court to' sanction the sale of pictures settled 
as heirlooms at the mansion liouse, the money 
arising to be applied in reduction of charges 
upon the settled estates. The estimated sum to 
arise from the sale was 7,300/^., and the aiinmil 
income of the estate was about 7,500Z. The 
guardians ad litem of the tenant in tail in 
remainder and the trustees opposed the sale. It 
appeared that there had been no substantial 
depreciation in the property. The pictures were 
a characteristic feature of the mansion liouse : — 
Under the circumstances of the case the court 
in the exercise of its discretion refused to sanction 
the pioposcd sale, Beaumont's Settled Estates, 
In re, 58 L. T. 916. 

Discretion of Tenant for life.] — Sect. 37 of the 
Settled Land Act, 1882, gives a tenant for life 
a discretion to sell heirlooms, but in the exercise 
of tfiat discretion, and when eletermining whg,ther 
they ought to he sold or not, hi^is to act as 
trustee not for himself only, but for himself and 
aU the persons entitled under the settlement, and 
must take into consideration all the circumstances 
of the particular case. Radnor's (Earl) Trusts, 
In re, 59 L. J., Oh. 782 ; 45 Ch. D. 402—0. A. 
Affirming 63 L, T. 191. * 

Assignees of Tenant for Life — Consent.] — 

Where the tenant for life has mortgaged his life 
interest to its full value and the trustees oppose 
a sale the mansion house and park, the 
court, ifi. its exercise of its discretion, wiU not 
make -the order without full information as to 
the.% proposed sale, and the consent of the 
mortgagees. Sebright's Settled Estates, In re, 
56 L. J., Ch. 169 ; 33 Ch. D. 429 ; 55 L. T. 5/0 j 
35 W. R. 49— C. A, 

Where Testator has given a Power of Sale.] — 
W., by will, after giving certain chattels m Bl. 
mansion liouse to be enjoyed by his eldcht son 

24—2 
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heirlooms during his life, devised the K. Tnansion ! 1 .^ 82 , does not enable a limited owner to sell any 
house and all other his real estate ii|)on trust out j ^u-operty which, when vested lu a tenant in fee 
of the rents and }>rofits to pay annuitk^ to his i simple, is by law inalienable Hn'cft-Carnac'^' 
daughter-, and subject thereto to pay the rents | T17//, In 54 Ij. J,, Ch. 1074 ; 30 Cli. D. 136 ; 


and protits to hi- slid ‘■on during his life, and 
after liis death to -ell the same and divide the 
proceeds as therein mentioned. The son desued 
to sell the mansion boii^e with the rest of the 
estate. The trustee- icfused their consent. — 
Held, that, the mansiou hou-ic not hems: a family 
seat, and the testator having himself diiected its 
sale at the death of the tenant for life, the tenant 
life (night to be allowed to sell at his discre- 
tion. Wurtham\^ Settled Kdate.^, In re, 75 L. T. 
293. 

Eemamdermen opposing Sale — Tenants on 
Estate.] — The tenant for life of an estate, in- 
cluding an old family mansion house, wUvS a 
young man who had mortgaged his life estate 
to a money lender who had brought an action 
for foreclosure. The tenant for life, being too 
poor to leside on the estate, hail contracted 
under the Settled Laud Acts to sell the whole 
forag(tt»d }irice to a ]nirchaser, and petitioned 
under h. in of tlie Settled Land Act. 1891), for 
the sanction of the court to the sale of* the 
mansion house and demesne lands. The re- 
main flernieii opjM>sc(l the petition : — Held, that 
the coiut m the exercise of its discretion under 
the Settled Land Acts must have icgaid to the 
well-being of the land, and the interests of the 
persons from wliose industrial occupainon the 
rents and prolit> were derivec^ as well as to 
the interest-, of those entitled under the settle- 
ment ; and that to refuse the sanction in such a 
case would be to defeat the object of the legisla- 
ture, which was the wellbeing of settled land, 
Bruce v, AtJe^hunj (^Marquis), 62 L. J., Ch. 95 ; 
[1892] A. C. 356; 1 L. 37; 67 L. T. 490; 41 
W. R. 318 ; .57 J. P. 164— H. L. (E.) 

Heirlooms already Sold.]— The court has no 
jurisdiction, under s. 37 of the Settled Land 
Act, 1882, to sanction the sale of heirlooms 
already sold. Ai/u’,'?, T)i re, Amen v. Ames, 62 
L. J., Ch. 685; [1893] 2 Oh. 479; 3 E. 658; 
68L, T. 787; 41 W. R. 505. 

Specified Heirlooms.] — Leave given to a tenant 
for life, under a settlement containing a discre- 
tionary trust ftjr Sale of the estates, and also 
a power to sell certain settled heirlooms, tOEell a 
specified portion of the heirlooms to pay for 
improvements. ITomjliton Estate, In re, or 
CMmondelci/s {Marquis') Settled Estate, In re, 
55 L. J., Ch. 37 ; 30 Ch. D. 102 ; 53 L. T. 196 • 
33 W. R. 869. 


AnnmtaEta.]-— A tenant for hfe of settled 
lancls, including a mansion house and demesne 
devised perpetual rentcharges or annuities 
charged upon the lands, some of the annuities 
being in fee, others in strict settlement. On an 
application for leave to seU the mansion house 
and demesne : Held, that the annuitants could 
mt sell any part of the settled lauds, Bective 
Estate, In re, 27 L, E. Ir. 364. ^ 

b. Other Property, 

Incorporeal Hereditament.]— A dimity or , ^ 

• incorporeal hereditament, ^ 

’t® ‘‘land wifu-i-r, fi.rv w. — -J o 


53 L. T. 81 ; 33 W. E. 837. 

Tithes.] — Tithes are an incorporeal here- 
ditament within s. 2, sub-s. lo, of the Settled 
Land Act, 1882. Esdaile, In re, Esdade y. 
Esdade, 54 L, T. 637. 

Minerals apart from Surface,] — The 19 & 20 
Viet. c. 120, empowers the court to authorise the 
sale and conveyance of minerals situate under a 
settled estate, apart from the surface thereof, 
Zaio, In re, 7 Jiir. (N.S.) 511. S. E., Malhn, 
In re, 3 Giff. 126 ; 30 L. J., Ch. 929 ; 4 L. T. 435 ; 
9 IV. E. 588. 

The contract for sale was ordered to be carried 
into effect by a grant, with a provision limiting 
the time within which the coal was to be worked 
out. 5^5. 

The court has jurisdiction under the Leases 
and Sales of Settled Estates Act to order a sale 
of mines apart from the surface, with rights of 
using the surface for the workings, reserving a 
rent in respect of the surface damaged from 
time to time. Milivard, In re, L. E. 6"Eq. 248 : 
16 W. E. 1078. 

Under 25 k. 26 Viet. c. 108, the court can 
direct that persons having powers of sale and 
exchange, not authorising reservation or separa- 
tion of mines and surface, can exercise the 
powers as if they authorised such reservation or 
separation. Wynn, In re, L. E. 16 Eq. 237 ; 21 
W. E. 695. 

And see Powers, xix. d, 1 d. 

4. Title oe Plkchaser. 

When Indefeasible.]— Semble, that the con- 
veyance when completed under the 19 & 20 Viet, 
c. 120, will give an indefeasible title by virtue of 
s. 28, notwithstanding any excess of jurisdiction. 
Tliomjeson, In re. Green v. Thompson, 1 Johns. 
418 ; 5 Jur. (n.S.) 1343. 

Where an order under the 19 & 20 Viet. c. 120, 
was wrong, the purchaser having the concurrence 
of aU persons beneficially interested would take an 
indefeasible title under s. 28. Sheplieuvd's Settled 
Estates, In re, 39 L. J., Ch. 173 ; L. R. 8 Eq. 571 : 
21 L. T. 525. ’ 

Under s. 28 a purchaser obtains by a convey- 
ance under the act an indefeasible title, except 
against persons beneficially interested whose 
concurrence has not been obtained, although the 
estate is not a settled estate. Z&. 


Cwiveyanciiig Act, 1881, s. 70.]— An 

order for sale under the Settled Estates Act, 
1877, contained a direction dispensing with the 
concurrence or consent of the persons entitled, 
whether beneficially or otherwise, to any estate 
or interest subsequent to a certain estate tail, 
without naming them. The purchaser objected 
to the title on the ground that the order on the 
face of it was irregular : — Held, by the court of 
appeal, that under s. 70 of the Convey- 
ancing and Law of Property Act, 1881, whether 
the objection to the order appears on the face of 
it or not, the purchaser has a good title and must 
complete. Ball Bards Contract, In re, 51 L. J , 

... , ■ . , 9 }]; 5 21 Oh. D. 41 ; 46 L. T. 765 ; 30 W, R. 

Within the meaning of s. 37 of the 


Bettied Land Act, 1882. The Settled Land Act, I And see Powers (Power of Sale), 
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0. LEASES. 

1. In General. 

Form of Order.] — Decree that it ivS fit amt proper 
that au application should be made to paiiiatnent 
to extend the leasing powers aSccting a settled 
estate. Savd v. Brace, 29 Beay. 557. 

Wlien authorised — Jurisdiction.] — By s. 21 of 
the 19 A 20 Viet. c. 120, no application is to be 
granted where a similar application has been 
rejected by parliament. Where, therefore, a 
petitioner had several times applied to parliament 
for similar powers of leasing settled property as 
were asked for by the petition, and such applica- 
tions were rejected . — Held, that the court had 
no power to grant such an application. IVdsoji'a 
Estate, In re, 1 L. T. 25. 

Contracts.] — The powers of leasing con- 
ferred by the 19 A 20 Vict. c. 120, s. 2, can only 
be exercised in cases where the contracts for 
granting the leases are strictly within the terms 
of that act. In such cases the Trustee Acts 
apply only after a decree in a suit to which the 
intended lessees would be necessary parties. If 
the powers of leasing are not aided by cither of 
these acts, the prudent course is to apply to 
parliament for the proper powers. Cast v. 
Middleton, ^ De G. F. & J. 33 ; 30 L. J., Ch. 260 ; 
7 Jur. (N.S ) 151 ; 9 W. B. 242. 

A testator entered into contracts for leases of 
parts of his estate for building purposes. The 
contracts provided for granting separate leases of 
the houses when built, apportioning the whole 
gi'ound rent among some of them, and leaving 
the rest to be demised at a peppercorn rent. 
He devised the estate in strict settlement, with- 
out any power under which the leases could be 
granted • — Held, that the 19 & 20 Vict. c. 120, 
could not safely be resorted to for granting these 
leases. II). 

Beneficiaries Opposing.] — The court can- 
not authorise a lease, under the 19 & 20 Vict. 
c, 120, if any one of the parties interested under 
the settlement opposes the application. Merrij, 
In re, 36 L. L, Ch. 168 ; 15 L. T. 529 ; 15 W. ii. 
307. 

A testator devised real estate to two trustees, 
of whom K. was one, in fee, to receive the 
annual produce and rents, and subject to out- 
gojjigs, to apply the net rents to M. for life ; and 
by a codicil he gave the ultimate remainder in 
certain events to K. The will contained no 
power of leasing. On petition by K., praying 
that a power to grant leases might be vested in 
the other trustee : — Held, that the opposition of 
K. was fatal to the application. Taijlor v. 
Taylor, 45 L. J., Ch. 848 ; 3 Ch. D. 145 ; 85 L. T. 
450 ; 25 W. B. 279— C. A. 

Consent Refused.] — Where a tenant for life of 
devised estates has leasing powers, which are 
expressly to be exercised only with the consent 
of a person named, the court will not exercise the 
powers given it by the 19 & 20 Vict. c. 120, so as 
to enable the tenant for life to dispense with 
such consent, even though it appears that the 
person whose consent is required has arbitrarily, 
but not mahciously refused. Marie's Settled 
Estates, In re, 5 N. B. 167 ; 2 H. & M. 196 ; 11 
Jur. (N.S.) 78 ; 11 L. T. 692 ; 13 W. B. 171. 

How Granted.]— On petition, the court made 


an order vesting in trustees of a settlement certain 
powers to grant leases, and to do other things, 
without in the first instance directing a’rcfereuce 
to the conveyancing counsel, or ordering an 
inquiry as to the propriety of the powers. 
Jones' Settled Estates, In re, 5 Jur. (n.S.) 564; 7 
W. B. 171, 523. 

Rescinding Leasing Powers.] — Where 

trustees have obtained, on petition, general leasing 
powers, and it is desired to obtain the same 
powers for the tenant for life, the court will 
rescind the former order, and, without prejudi^ 
to anything done under it, make the order. 
Wheeler v. Tootal, 18 L. T. 534; 16 W. B. 
273. 

Varying Leasing Powers.] — Where it is 

desired to vary powers of leasing granted to 
trustees by the court under the Settled Estates 
Act, 1877, it IS necessary, in spite of the powers 
given hy the Settled Land Act, 1882, and of s. 56 
of that act, to make an application to the court 
in that behaK under the Settled Estates Act, 
1877, stating the advisability of the proposed 
cou^'se, and asking that the operation of the 
order may be stayed or the leave to grant leases 
thereunder be suspended. Poole' s Settled Estate, 
In re, 60 L. T. 585 ; 32 W. B. 956. 

Building Land.] — Under the 19 & 20 Vict. 
c. 120, the court will authorise leases on the 
terms of the lessees making roads. Chamber, 
In re, 28 BeaV. 653 ; 29 L. J., Ch. 924 ; 6 Jur. 
(N.S.) 1005 ; 8 W. B. 646. 

Where the court has granted general powers 
of leasing to trustees, enabling them, under 19 & 
20 Vict. c. 120, s. 14, to lay out lands for squares, 
roads, &;c., the court will not always require 
plans to be laid before it. Hargreare, In re, 16 
L. T. 173 ; 15 W. B. 54. 

Surrender — Equitable Tenant for Life.] — 

Section 7 of the Settled Estates Act, 1887, does 
not authorise an equitable tenant for life, not 
being a lessor, to take a surrender which is not 
sanctioned by the court. Easton v. Penny, 67 
L. T. 290 ; 41 W. B. 72. 

The court will authorise the grant of a new 
lease upon the surrender of an old one, if the 
best rent, which under all the circumstances of 
the case can be retained, is reserved. liawlin, 
In re, L. B. 1 Eq. 286 ; 13 L. T. 626 ; 14 W, B. 
218. % 

A lease may be authorised upon the surrender 
of an existing lease, although an underlease 
granted by the surrendering lessee is unexpired. 
Ford, In re, L. B. 8 Eq. 309. 

I Covenant to Renew^Lease at Future Time.] 

— The court has no power under ss. 4 and 6 of 
the Settled Estates Act, 1877, to sanction a sub- 
lease of settled land (held under a renewable 
lease) for the unexpired residue of the term, 
with a covenant for the extension of the term 
by a further sub-lease after the renewal of the 
head lease. Such a lease would, as regards the 
further lease, not be a lease taking cifect in 
possession. Parnell's Settled Estates, In re, 33 
Gh. D. 699 ; 35 W. B. 260. 

Consideration — Best Rent — Past Voluntary 
Expenditure hy Lessee.] — A voluntary expendi- 
ture cannot be treated as consideration for the 
grant of a building lease, under s. 8, sub-s. 1, of 
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tlie Skittled l.and Act. 18S2, at than the 
“best rent" required by &. 7. sub-s 2 : and, iii 
calculatin'" such I'ont, no regaid can be lunl to 
nioiicy ^vliich has been laid out for the benefit 
of tbn settled land, unk^-, it has beni laid out 
in reference to the transaction of the huse. 
Therefoie, a pa'-t ^olant^lrv expenditure by a 
lehs.'C cannot be reg.irded under the section. 

In re. hi L. ,T.. C’h. 
m : [181»2] 2 Ch. Ih2 ; hO L. T. 74o ; 4U \V. k. 
53S, 

-rCustomary Lease.] — Trustees of a charity 
authorised to grant building leases for Ono ^ears. 
such beiinr the custom of the neighbourhood, atid 
it appearing bencticial. In pc. 27 Beav. 

51)2. 

The court authorised the granting of building 
lea‘=«es of .«-ettkd estates for POhyeais, or at fee- 
fann vent, such being the catstom of the country, 
and it appearing that it could not be bene- 
ticially cli^]< 0 '•ed of for .sucli ]iur]toses on any 
other terms. ('app\s jSrtfh'd J^^statca, In n\ 7 
Jur. (N.b.) 1207 ; 1) ^V. lb 770. 

Building Leases— Infant Tenant in Taiy — | 
AYhere an infant tenant lit tail in possession was | 
(‘ightceii yeans of age, the court refused, on the 
application of the trustees of the settlement, who i 
had the powers of a tenant for life, under s. OU of 
the t'ottied Land Act, to grant general authority 
to make budding leaser not exceeding 2nt) years, 
but gave such authority subject to the {?}q)roval 
of the court to the making of eacl^ lease. Cecil v. 
Lixngdm. 54 L. T. 418. 

Covenant by Lessee to Spend a Specified 

Sum in doing Scheduled Bepairs — Discretion of 
Court.] — Semble. a lease by which the lessee 
covenants to expcinl a fixed sum in doing repairs 
specified in a schedule to the lease is a “ budding 
lease " within the meaning of s. 2, sub-s. Id (iii.), 
and s. S (i.) of the Settled Land Act, 1882, and 
the court ha= therefore jurisdiction, uncler s. 7 (i.) 
of the 8ettletl Land Act, 18S4, to give leave to a 
person \\ bo, by virtue of s. (il-l of the {Settled Land 
Act, 18.82, ift tenant for life of settled property, 
to grant Mich a lease for any term not exceeding 
ninety -nine years. The giving of such leave is 
in each case in the dibcretiou of the court. 
DanuIFs Settlement, In re. 64 L. J., Oh. 178 ; 
ri894] 3Ch. 503; 7^.402 ; 71 L. T. 563 ; 43 
W. K. 133— C. A. , 

-- — Trust to Accumulate Bents.]— A testator ' 
gave his real estate to trustees for a term of lUU i 
years, on trust to raise annuities, and accumulate 
the rents and profits for twenty-one years, or till 
some devisee entitled in iiossesL^oii sliouid attain 
twenty -five ; the accumulations to be laid out in 
real estate to be conveyed to the uses of the udll. 
»Subject to the term, he gave his real estate to A. 
for life, lemainder to his first and other sons in 
tail male, with divens remainders over. He gave 
power to any tenant for life in possession who 
should have attained twenty-one. and to trustees 
during minorities, to grant building leases. A, 
had attained twenty-one. but not "twenty -live. 
The tru^^tees having purchased a building estate, 
a petition was presented by the trustees and A. 
and the first tenant in tail, an inf .int, asking that 
power to grant building leases might be vested 
in the trustees so long as there should be no 
tenant for life in possession who should have 
attained twenty-five Held, that as aU parties 


' interested concurred, and the exercise of a power 
of leasing would be beneficial to the estate, the 
court would give the jjower. Harris'^ Settled 
Estate.^, In or, 42 L. T. 583 ; 28 W. E. 721. 

Estates Settled upon Distinct Trusts.] — 
The trustees of a will, by which two contiguous 
estates were devised to them upon distinct trusts, 
obtained from the court an order giving them 
power to grant mining leases in conformity with 
and subject to the provisions of the Settled 
Estates Act, 18.56, ID A: 2U Vict. c. 120, s. 10, and 
with the consent of the respective tenants for 
life for the tune being. The trustees and the 
tenanis for life of the tivo estates afterwards 
entered into an agreement to grant a mining 
lease of the two estates for forty years, as if the 
two edates were one property : — Held, that the 
trustees had no power to grant such a lease of 
the two estates. Tohwn v. Shear d, 5 Ch. H. 19 ; 
36 L. T. 756 ; 25 W. E. 667. 

Mansion House.] — When a mansion house 
and ap]airtenanees were settled in strict settle- 
ment under a will which contained an express 
direction that the mansion house should not be 
let, the court, though it would have been greatly 
for the benefit of all parties, and of the estate, 
that the house should be lot, refused an applica- 
tion by the tenant for life, with the consent of 
the remainderman, to let it for seven years. 
Cleveland (i>?/c7/m*), In re, 22 W. E. 818. 

■ Besidence Clause.] — A principal mansion 

house and demesne in the county of Lublin were 
settled upon the same trusts as lands in the 
counties o€ Mayo and 8hgo, with a condition of 
forfeiture on "non-residence in, selling of, or 
letting of the sail mansion house and demesne, 
which attached both to them and to the other 
lands settled : — Held, that they were a “principal 
mansion-house ” and demesne wathin the mean- 
ing of s. 15 of the Settled Land Act, 1882 ; that 
the condition of forfeiture was void for the pur- 
poses of that act ; and that the court, on the 
facts, would authorise a temporary letting of 
them to be made. Tkunqmn’s Will, loi or, 
21 L. E. Ir. 109. 

Payment to Induce Tenant for Life to 
Execute Lease— Validity of Lease.]— Where a 
Sum of money has been paid by an intending 
lessee, not by wmy of fine, but to induce a tenant 
I for life to grant a lease, and a lease purporting 
on the face of it to be made under the Settled 
Land Act, 1882, has been executed by the tenant 
for^ life, but not in conformity with the pro- 
visions of i^e act, the liability of the lessee is not 
limited to the payment to the trustees of the 
settlement of the sum of money so wrongfully 
paid, but the lease is after the death of the 
tenant for life void as against the persons entitled 
to remainder. The court in granting relief to 
such persons will not enter into the question 
whether they have been damnified by what has 
been done Chvndler v. Bradleoj, 66 L. J., Ch. 

296 ^ ^ ^^1 J 4r6 W, E. 

Qumre, whether, if such sum had been agreed 
upon as a fine, and it had not been paid as 
capital money either to the trustees of the settle- 
ment or into court, but some bond fide mistake 
had been made as to the proper mode of pay- 
ment, the lessee would be protected under a. 45 
sub-s. 3, and s. 54 of the Act of 1882. Ih, * ’ 
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2. By WH03I Gr RANTED, 

"Eq^uitable Tenant for Life.] — A husband de- 
vised two-dfths of real and personal estate to 
trustees, to receive the rents and income and pay 
the same to his widow for life. He then, subject 
to annuities and legacies, gave his residuary real 
and personal estate to the same trustees upon 
trust, after defraying rents, taxes and other 
expenses, to pay the ‘‘ net annual rents, interest, 
find income then left” to his widow for life, with 
remainder over. The will contained no power of 
Jcasing ‘ — Held, that his widow had no power to 
grant leases under the Leases and Sales of Settled 
Estates Act, s. 33 (19 & 20 Vict. c. 120). Taylni\ 
Bid yMrfc, Taijlor v. 'faylor, 44 L. J., Ch. 727 ; 
L. B, 20 Eq. 297 ; 33 L. T, 89 ; 23 W, E. 947. 

Tenant for Years — Estate Determinable with 
Lease.] — A testator who had granted a lease of 

house for a term which would end in 184J(), by 
iiis will, devised his freehold interest m such 
house to trustees upon trust to permit his wife 
to receive the rent for her own benefit “ during 
the remainder of the term granted by the saul 
lease if she should so long live,” and m case she 
should die “ before the expiration of the term 
"Created by such lease,” then he gave and devised 
the house to the children of his ])rother in fee, 
find he directed that if his wife should “ happen 
to live after the expiration of the term created 
by such lease ” then the trustees should sell the 
house, and out of the income of the proceeds pay 
fiO/. a year to his wife during her life, and 
^ 3 ubject thereto he gave the residue of the 
proceeds for his brother’s children. The testator 
died in 1866 : — Held, that the widow was not a 
person under s. 58 of the Settled Land Act, 
1882, entitled to the powers of a tenant for life, 
find was therefore not able to accept a surrender 
and make a new lease of the house for twenty- 
one years from December 25th, 1883, at an 
increased rent. Ilazle's b'cttled Mutates, hi ?*c, 
fi4 L. J., Ch. 628 ; 29 Ch. D, 78 ; 52 L. T. 947 ; 
33 W. E. 759— C. A. 

G-uardians.] — Power in the settlement for the 
guardians during minority to grant leases for 
twenty-one years, building leases for ninety-nine 
years, and mining leases for sixty years : — Held, 
that this power was exercisable during minority 
by the guardians, with the consent of the 
trustees. (^Dulie) hdntcfi^ hi, re^ 52 

L. Oh. 645 ; 24 Ch. D. 129 ; 48 L. T. 779 ; 31 
W. E. 782. 

Ifo Trustees of Settlement.] — An agreement to 
give a lea.se, entered into by the tenqjit for life, 
under a settlement at a time when there are, to 
the knowledge of the intending lessee, no trustees 
of the settlement for the purposes of the Settled i 
Land Acts will not, under those Acts, bind the 
settled lands. Hughes v. Fanagan^ 30 L. E., Ir. 
Ill— C. A. 

Tenant for Life acting as Absolute Owner 

— Operation of Deed as exercise of Statutory 
Power.] — A tenant for life granted a lease by deed 
to the plaintifion the footing of absolute owner- 
ship and without any reference to the Settled Land 
Acts. The lease complied with the regulations for 
building leases made by tenants for life contained 
in s. 6 of the Act of 1882, but at the date of 
the lease there were no trustees of the settlement 
in existence for the purposes of the act, and con- 
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sequeutly uo notices could have been given. The 
plaiiitifi contracted to sell the lease to the defen- 
dant, who refused to complete, on the ground 
that the lease was void as against the remainder- 
man ; — Held, that the lease could and did operate 
as a lease under the powers of the Settled Land 
Act, 1 882 ; that the lessor’s title to the property 
for life tlid not depend on the existence or non- 
existence of trustees for the purposes of the act ; 
that the lessee had acted in good faith, and 
was protected by s. 45, sub-s. 3 ; that, inasmuch 
as the existence of trustees was not a question 
of title, the lessee could not be held to have ha4» 
constructive notice that there were none ; that, 
even if he had known it, it did not foEow that 
the title would be bad ; that the defendant’s 
title would practically not be open to attack ; 
and tliat there must be judgment for specific 
performance. Mogridge v. Clapj)^ 61 L. J., Oh. 
534 ; [1892] 3 Ch.‘ 382 ; 67 L. T. 100 ; 40 W. E, 
663—0. A. 

Impeacbment for Waste — Permissive Waste.] 
— A tenant for years is liable for permissive 
waste, and therefore a lease by a tenant for life 
under 40 A 41 Vict. c. 18, s. 46, exempting the 
lesseh from liabilities foi “ fair wear and tear 
and damage by tempest ” is void as “ made 
without impeachment of waste.” In granting 
such a lease the tenant for life has a discretion 
as to what are proper covenants, and the lease 
will be void only v^hen there is an outrageous 
omissioir of covenants. Xugeut v. Cuthhert 
(Sugden on E(^i Property, 475) distinguished. 
hiiTtes V. hitries^ 57 L. J., Ch. 1093 ; 88 Oh. D. 
409 ; 58 L. T. 514 ; 36 W. E. 399. 

Leasing Power, bona fide exercise of — Ease- 
ment over Lands enjoyed with principal 
Mansion-house.] — A lease of a right of way 
granted by the tenant for life of a settled estate 
not in the bona fide exercise of his leasing power 
for the benefit of the settled estate, but in order 
to confer upon a third party a benefit at the 
expense or to the serious injury of the remainder- 
men is invalid under s. 53 of the Settled Land 
Act, 1882. A lease by a tenant for Efe of a 
house and lands together with a right oi: way 
over the park and lands usually occupied with 
the principal mansion-house of the settled estate 
is invalid under s. 10, sub-s. 2, of the vSettled 
Land Act, 189U, and cannot be rendered valid 
undqr s. 2 of 12 & 13 Vict. c. 26. in respect of 
the house and lands comprised therein, excluding 
the easement. Sutherland [Dowager Duchess) 
V. Sutherland (^Duhe')^ 62 L, J., Ch, 946 ; [1893] 

3 Ob. 169 ; 3 E. 660 ; 69 L. T. 186 ; 42 W. E. 13. 

3. Mining;- Leases. 

By Assignee of Tenant for Life.] — An assignee 
of a tenant for life having petitioned the court to 
sanction a particular mining lease, and to grant 
a power of making mining leases, and there being 
persons unborn interested, the court entertained 
the application as to particular lease, but refused 
the general power to make mining leases. Hutch^ 
hisDU^ hi re^ 12 Jur. (N.s.) 244 ; 14 L. T. 129 ; 
14 W. E. 473. 

Pacilities for Working Mines.] — Trustees of a 
marriage settlement had power to grant mining 
leases for twenty-one years, and an order was 
made under 19 20 Vict. c. 120. On an appli- 

I cation by the lessees : — Held, that the words “ so 
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miTch land as the trustees should cousiMer neces- 
sary for the convenient and elfeetive woiiani^ of 
the minerals'’ midit be inserted. iiViv/fD/, In 
re, 32 L. J., Ch. 812 j 8 L. T. loO ; 11 W. U. 
7U, 

Tenant for Life — Contract with Absolute 
Owner.] — Section 11 of the Settled Land Act, 
18.S2. does not apply to a iniunifr lease granted by 
a tenant for life for giving eli'ect to a contract 
enleretl into by a predecessor wlio was absolute 
owner. Kemenii-Tynte, In re, Kemry.s-Tifiitc v. 
^metfS-Tynte^, L. J., Ch. 877 ; [18y2]' 2 Ch. 
Sll ; GG L. T. 752 ; 40 AV. K. 423. 

Setting aside part of Hent— Capital Moneys 
^Tenant for Life impeachable for Waste.]— A 
person who is entitled for his life to the income 
of the money to arise from the sale of settled 
lan<l and to the rent< and profit^ of the settled 
laml until sale, although to be deemed a tenant 
for life under s. 08 of the Settled Lainl Act, 1882, 
is not, properlj" speaking, “impeachable for 
waste in respect of minerals ” within the mean- 
ing of s. 11. hTevertlielcftS, where a lease of un- 
openctl minerals is made by such a }ierson under 
the provisions of the act, three-fonrths of '‘the 
rents and royalties should be set aside as capital 
moneys arising under tlio act, and the residue 
only should go as rents and profits. Hi dye, In 
re, Ilellnrtl v. lined y, 55 L J., Ch. 205 ; 31 Ch. 
3D. 504 ; 54 L. T. 549 ; 34 \V. K. 159—0, A, 

“ Contrary Intention,’']— Und^’ a settlement 
the trustees hatl j)ower during the minority of 
any person entitled to possession to receive and 
apply rents and profits in management of estate 
or maintenance of infant and to accumulate or 
apply the surplus in paying oS charges, or in 
purchase of real estate to"be settled to the same 
uses. The guardians had power during minority 
to grant mining leases for 60 years Held, tha*t 
the rents derived from mining leases were to be 
applied by the trustees in manner directed by the 
settlement, as coming within the term “contrary 
intention” expressed in s. 11 of the act : — Held, 
that there being no power in the settlement to 
sell surface land apart from minerals, the trus- 
tees could exercise that power under s. 17 of the 
act ; and this being an execution of a statutory ' 
power, the consent of the guardians would not 
be necessaiy. Kewcasttes {Unite) Fstates, In re, 
62 L, J., Ch. 645 ; 24 Ch. I). 129 ; 48 L. T. 779 ; 
31 W. R. 782. ' 

4. Settlemekt of, by Court. 

Model Lease,] — Where it was necessary to 
grant a large number of building leases of charity 
lands in nearly the same form, under the pro- 
visions of an act of parliament, and one lease had 
been settled in chambers, the court allowed the 
charity to grant other building leases from time 
to time in the same form, -without reference to 
chambers, the model lease being appended to the 
order, Att.-Gen. r, Chrittt Church, O,rford. 3 
Giff. 514 ; 8 Jur. (n.S.) 989 ; 7 L. T. 23S.‘ 

Where trustees have been enabled bv the court 
under the Settled Estates Act (19 & 20 A^ct. 
c, 120) to grant buildingleases over a small piece 
of grouml in the neighbourhood of a towm, the 
court will direct a model lease to be settled and 
adopted for all the remaining leases without the 
necessity of applying to chambei's in each case 
Hemvngioay, In u, 7 AV, R. 279. 


And see Jersey (JIarl), In re, 9 AA^. R. 609 j 
Himell, In re, 22 AV. R. 399. 

In Chambers,]-— An order made under 19 &; 20 
A^'ict. c, 120, authorising leases by trustees to be- 
made and settled in chambers was amended after 
the passing of 27 & 28 A^ict, c. 45, by inserting a. 
ileclaratiou that such leases need not be settled 
in chambers. Um/Je, In re, 10 Jur. (n.«.) 811 
10 L. T. 775 ; 12 W. R. 1125. Andsee ProcteJs^ 
Settled Pstaies, In re, 3 Jur. (N.s.) 534 ; 5 AV. R. 
464. 

D. DEDIOATTOKB. 

Powers of Court.] — ^Before the 19 & 20 Yict.. 
c. 120, the court had no power to charge, mort- 
gage, or sell part of a settled estate in order 
to raise money for making roatls and sewers on 
building land forming other part of the estate ; 
nor had it power to apply for that purpose money 
which rwas liable to be laid out in the purchase^ 
of lands to be settled to the same uses as the 
settled estate. Venoitr, In re, Venmir v. Sellon, 
45 L. J., Ch. 409 ; 2 Ch. D. 522 ; 24 AV. E. 752. 

- — Building Estate — Drainage .] — The Bettledl 
Estates Act, 1877, does not empower the court 
to ebrect the carrying out of schemes of drainage 
i for agricultural purposes ; but the powers given 
by ss. 20 21 have reference to the development 

ot lands for the purposes of a building estate. 
Order of reference under the Drainage Act (8 &. 
9 Abet. c. 56). Poynders Settled Pstates, hire, 
j Pieltson-Poynder v. Cook, 50 L. J., Ch. 753 ; 45. 

I L. T. 403 ; 30 AY. R. 7. 

Sa^e of Part of Estate— Pund in Court.]! 

— Y^hen a tenant for life, without power to dedi- 
cate roads to the public, applies to the court for 
that purpose, the court will direct such roads 
j to be made only where they are either beneficial 
to the property in its actually existing state, or 
j required for the purposes of houses then about 
, to be built on leases then immediately contem- 
plated, and will not sanction the laying out o£ 
roads upon the chance that they may be benefi- 
cial at some future time ; and the court will not,, 
in any case, sell any portion of the property for 
the pm’pose of making such roads. Hnrle's^ 
Settled Estates, In re, 2 H. & M, 196 : 2 K. R. 
167 ; 11 L. T. 592; 13 AV. R.171. 

Semble, a fund in court held upon the same: 
trusts as the settled estate can be so applied. 
S, (:'.,5KR. 167. 

^ Consent.] — AYhere A. was tenant for life- 

with remainder in fee subject to an annuity toi 
B., and the use for her life by B. of the dwelling- 
house, and^. had power with the consent of B. 
during her life to grant building leases, the court, 
on B.’s refusal to consent authorised A. to make 
roads and dedicate them at his own cost, but re- 
fused to sanction the sale of part of the estate f on 
that purpose. Ohanihers, In re, 28 Beav. 653 
29 L. J., Ch. 924 ; 6 Jui\ (n.s.) 1005 ; 8 AV. R. 
646. 

Plans.] — ^Where the court has granted general 
powers of leasing to trustees, enabling them, un- 
der 19 & 20 A'ict. c. 120, s. 14, to lay out lands- 
for squares, roads, &c., the court will not always, 
require plans to be Laid before it. Harqreare^ 
In re, 15 L. T. 173 ; 15 AV. R. 54. 

Andsee Christy’s Settled p6fiitcs,^In re, 

COl, / o{5« 
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Sites for Cliurch.es.] — A father who was a 
tenant for life of a settled estate cannot, as 
guardian by nature of his infant son, who is en- 
titled to the inheritance in remainder, concur on 
the son’s behalf in a grant by himself of part of 
the settled estate as a site for a church under 36 
& 37 Yict. c. 50, s. 1, Places of Worship Sites 
Act. Salisbury (^Marguis) and JEcclosiastical 
Commissioners^ In re, 45 L. J., Oh. 250 ; 2 Oh. D. 
29 ; 34 L. T. 5 ; 24 W. K. 380. 


E. PETITIOhTS. 

1. In Geneeal. 

When Necessary.] — Qusere, whether the court 
can direct leases and sales under the 19 & 20 
Viet. c. 120, in a cause without a petition. 
Harvey v. Clarity 25 Beav. 7, 

Form of — Description.] — Semble, that mi pro- 
ceedings under 19 A; 20 Viet. c. 120, it is not 
necessary to specify the particular settlement 
to which property is at the time subject, pro- 
vided the property is sufficiently identified, and 
IS actuallj^ under settlement. Thompson^ In re^ 
Green v. Thompson^ Johns. 418 ; 5 Jur. (N.s.) 
1343. 

Semble, that the title of a petition under the 
Settled Estates Act need contain only such a 
description as will make the matter intelligible 
to the court. Humic y, In re^ 23 W. li. 546. 

Amendment — Death of Petitioner.] — ^Aftcr 
a petition had been served and advertised, 
the petitioner died : — Held, that the petition 
might be amended by stating the fact, and sub- 
stituting a new petitioner. Wilkinson, In re, 
li. R. 9 Eq. 71. And see 21 W. R. 537. 

Title.] — Where, on a petition under the 
Settled Estates Act, 1877, the court, under s. 39 
of the Conveyancing and Law of Property Act, 
1881, makes an order binding the interest of 
a married woman who is restrained from antici- 
pation, the petition need not be intituled under 
the latter act. Landjield's Settled Land, In re, 
Landfield v. Landjield, 46 L, T. 227 ; 30 W. R. 
377. 

2. Adveetisements. 

For what Period.] — Interpretation put upon 
a judge’s order, that advertisements be entered 
iiiTertain newspapers for three successive weeks. 
Browne v. Pennefather, 4 H. R. 221. 

Title.] — In the heading of advertisements 
issued in pursuance of the 19 &: 20 yict. c. 120, 
s. 20, under General Order XLI., r. 15, the Act 
is sufficiently described as the Leases and Sales of 
Settled Estates Act. Biehnell, In re, L. R. 14 
Eq. 467; 20 W. R. 939. 

The object of the advertisements is to give 
information to the parties, and where the 
description in them is sufficiently explicit to 
prevent mistakes, the court may waive the 
irregularity. Ib, 

Description of Property and Settlor. ]--The 
description in an advertisement, of property 
being dealt with under the 19 & 20 Vict. c. 120, 
and 27 & 28 Vict. c. 45, must correspond verbally 
with the description in a petition under those 
abts. Bateman, In re, 6 H. R. 455 ; 34 L. J., 
Oh. 320 ; 12 L. T. 132 ; 13 W. R. 513. 
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In the advertisements a settlor was described 
as of “ Gotham, in the county of Middlesex,” 
instead of the county of Nottingham. The court 
considered that, as aR parties interested under 
the settlement were represented on the applica- 
tion, the advertisements might be considered 
sufficient. Hemsley, In re, 43 L. J., Ch. 72 
L. R. 16 Eq. 315 ; 29 L, T. 173 ; 21 W. R. 821. 

Address.] — When the advertisement of a 
petition omitted the address of the next friend of 
the petitioner, but both address and description 
were correctly set forth in the petition itself : — 
Held, that the provisions of the act m this resped^ 
had been sufficiently complied with. Burley, 
III re, 18 L. T. 458. 

The advertisements of a petition did not state 
the address of some of the petitioners : — Held,, 
that it was unnecessary to reissue the advertise- 
ments for the pmpose of stating those addresses. 
Bourne, In re, 16 W. R. 1115. 

If in the advertisement of a petition under the 
19 A 20 Yict. c. 120, the address of the petitioner 
IS omitted, and that of his solicitor alone is given,, 
the court has jurisdiction to make an order on 
the petition so advertised, Snell, In re, 24 L. T. 
824s 19 W. R. 1000. 

Tn the advertisement of a petition under the 
19 & 20 Yict. c. 120, presented by R. T. and. 
others, the address and description of R. T., and 
the names, addresses, and descriptions of the 
other petitioners were omitted : — Held, that the 
court could make an order on the petition sa 
advertised. Whiteley, In re, L. R. 8 Eq. 574 
21 L. T. 545. 

Further Advertisements.] — Where an estate 
has been sold under the 19 A 20 Yict. c. 120, it i& 
not necessary to publish in the newspapers any 
notice of an application for the reinvestment of 
the purchase money in other land. Sexton 
Barns, In re, 6 L. T. 40 ; 10 W. R. 416. 

Where trustees have obtained, on petition,, 
general barring powers, and it is desired to obtain 
the same power for the tenant for life, the adver- 
tisements issued on the first petition need not be 
repealed. Wheeler v. Tootal, IS L. T. 634 ; 16^ 
W. R. 273. 

Amended Petition,] — When, after a peti- 
tion has been presented under the 19 & 20 Yict. 
c. 120, and advertised, amendments in it became* 
necessary, it is not of course upon the amended 
petition to begin de novo with respect to the 
advertisements. The course to ^ adopteti will 
depend upon the particular circumSances of each 
case. Biinhiry, In re, 4 De G. J. A; S. 573 ; 5 
N. R. 229 ; 11 Jur. (N.S.) 27 ; 11 L. T. 585 ; 13: 
W. R. 370. 

If the amendment involves the statement of 
such new facts or the introduction of such 
new parties as to give to the petition a new- 
character, new advertisements would be di- 
rected. 11). 

Where m a joint petition of an eldest and a. 
youngest son, it was alleged that the former wa^ 
the customary heir, instead of the latter, no fresh 
advertisements need issue. Ih. 

^o, where an amendment of a petition was- 
directed in consequence of one of the petitioners- 
having. subsequently to its presentation, mado 
an appointment of a share of the property. Ib^ 
And see Corbet, hi re, 15 L. T. 173. 

Death of Tenant for Life,] — A leasing 

power having been granted by the court to at 
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tenant for life who bad since dial, a jietition ^vas 
presented by the succeedin^^ tenant fur life and ■ 
her husban<l, prating that the power might be I 
vested in one of the trustee's of the settlement ; j 
— Held, that it was not neces'^ary, under such ‘ 
circumstances, to repeat the advertisements. | 
Junitiah Ttium £.itati\ In ?r, 'WnediiUf v. ]Vce(liiifi, 

1 J. vt H. 230, 

Person Born after.]— Upon a petition, 

nn infant, remotely interested, had been bun 
after the advertisement had been made. The 
<^irt permitted 1dm to be maile a jiarty by 
amendment, and dispensed with fiiither adver- 
tisements. JIoHiMU In re, 34 Beav. 3815. 

Marriage.] — After a petition had been 

advertised, one of the imrties married and 
asvignetl a portion of hi.s interest in the settled 
estate to the trustees of his marriage settlement. 
The court .allowed the trustees to be made parties 
by amendment, and dispensed with further 
advertisements. Wdlun.son, In re, L. B. 9 Eq. 
71 ; 21 W. It. .')37. 

When a jietition was presented by a lady who 
was a feme sole, and the usual advertisements 
were inserted in the newspajjers and she inarTiei.1 
before the hearing of the petition : — Held, that 
fresii advertisements were not necessary. Mar- 
shall, III re, L. U. 15 Eq. 63 ; 27 L. T. 431). 

Title,] — A petition and advertisements 

tinder the repcaletl acts for the lenses afid sales 
of settled estates omitted to desewbe in the title 
certain property cuutained in a contract for sale 
and ordered by the court to be sohl. On a fre^h 
petition under the Settled Estates Act, 1877. con- 
taining proper descriptions, fresh advertisements 
were not directed. Kllmorey (^£arl). In re, 25 
W. 11. 54. 

3. Parties. 

Eemaindermen.] — Where a testator leaves pro- 
perty to ids vddow for life or during widowhood, 
and she and the parties entitled in remainder 
join in a petition, under the 19 i;2U Viet. c. 120, 
that is a sufficient compliance with the terms of 
s. 16. Williams v. Williams, 9 W. ii. 8S8. 

iiinatic not so Found. ]^ — A person of unsound 
mind, not found lunatic byanquisitiun, was entit Jec I 
to a charge upon the property proposed to be 
dealt^with : — Held, tiiac such person was n^it a ! 
necessary pai<fy to a petitum, as the court would t 
<Urect that what was done under the petition 
should be subject to that charge. Tarhutt, In re, 

2 N. Li. m ; 8 L. T. 6U3 ; 11 17. E. 657. 

Marriage after Petition.]— After advertise- 
ment of a petition one party married and assigned 
part of his interest to trustees. The court 
allowed the trustees to be made parties by 
amendment. Wilkinson, hi re. L. E. 9 Eq. 71 ; 
21 W. E. 537. ^ 

Ko Beneficial Owner.] — ^An order under the 
19 & 20 Viet. c. 120, and 37 38 Viet c. 33, can 

only be made upon the petition of a person \Aio 
is, within the meaning of the acts, entitled to 
the possession or the receipt of the rents and 
profits ” of the settled estate, and if there is no 
such person no order can be made. Taylor v 
Taylor, 45 L. J., Ch. 848 ; 3 Uh. 13. 145: 3o L. T* 
m ; 25 W. E. 279. 


I Where an estate is vested in trustees and there 
I is not for the time being any beneficial owner of 
the rents and profits, the trustees are persons 
who may, under s. 23 of the Settled Estates Act, 
1877, apply to the court by petition in a sum- 
mary way to exercise the powers conferred by 
the act. Wnlley v. Jenkins (23 Beav. 53 ; 26 
L. J., Cli. 379 ; 3 Jur. (K.S.) B21) discussed. 
Vine V. IlaleUjh, 24 Ch, D. 23S ; 49 L. T. 440 ; 
31 W. E. 855. And see Tessyma'ri s Trusts, hire, 
77 L. T. 484, infra, col. 770. 

Tenant for Life subject to Term.] — Where 
leaseholds are limited to trustees for a term and 
subject thereto to A. for life : — Held, that during 
the term the court could only order a sale on 
joint petition of A. and trustees. Liberty to 
amend petition brought by A. by adfhng trustees 
as co-petitioners, hnxley, Ex part t, Ir. E. 2 Eq. 
237. 

Concfiirrence of all Beneficiaries— Infant.] — On 
petition by all the beneficiaries of trust estates 
(one being an infant) for sale out of court ; — 
Held, that the petition was properly presented, 
all the beneficiaries being before the court. 
hryden's Settled Estates, In re. 50 L. J., Ch. 752 ; 
45 L. T. 254 ; 29 W. E. 884. And see cases, supra, 
col. 730, 

4. C027SENTS. 
a. In General. 

“Persons Entitled.”] — The expression “per- 
sons entitled” in 19 & 20 Viet. c. 120, means 
pel sons beneficially entitled, ami all persons 
beneficially entitled must concur. Trustees can 
only consent for tinhorn children ; but trustees 
with a power of sale may join in a sale which 
will bind all persons clainnng under their trust. 
Grey v. Jenkins, 26 Beav. 351. 

What Necessary.]— The persons whose consent 
IS required by s. 17 of the 19 & 20 Vict. c. 120, to 
an application for a sale are persons whose con- 
sents are capable of being obtained. Eeioley v. 
Carter, 38 L. J., Ch. 283 ; L. E. 4 Ch. 280 ; 20 
L. T. 381 ; 17 W. E. 300. 

Estates limited to A. for life, remainder to 
whom A. should leave her heir-at-law Held, 
order for sale made on application of A. with the 
concurrence of the trustee was valid. 11), 

Unascertained Class.] — Lands were deviseiJ'to 
trustees for a tenant for life, and after her death 
to sell, with power to give receipts, and hold pro- 
ceeds for all her children living at her death who 
should attmn twenty-one, and the issue then 
living who should attain twenty-one, of any child 
who had died previously, per stirpes as tenants 
in common. The tenant for life had six children , 
one of w'hom, Mrs. W., was married and had 
infant children. Upon a petition for a sale 
under the 19 & 20 Vict. c. 120, the trustee, the 
tenant for life, and all her children were either 
represented or willing to concur, but the infant 
children of Mrs. W. were not represented 
Held, first, that, as a class of persons entitled 
to a contingent interest who could not at present 
be ascertained, the concurrence of the infant 
children of Mrs. W. was not requisite. Strutt, 
In re, 43 L. J., Ch. 69 ; L. E. 16 Eq. 629 ; 21 
W. E. 880. 

Held, secondly, that the property being de- 
vised to trustees upon trust for sale with power 
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to give receipts, the cniicurrence of the costuis 
que triTstcnt was imuecessary. 11). 

Order made without Prejudice.] — If upon a 
petition piesented under the 19 &: 20 Yict.c. 120, 
1C is very difficult or impossible to obtain the 
consent of all the parties interested, the court 
will, under s. IS, make an order ni the absence of 
those parties, expressing in the order that it is 
subject to and so as not to affect their rights. 
Legge'^ Settled E.stdtea, In re, 0 \Y. B. 20. 

Numerous Beneficiaries.] — Order was made 
saving the rights of pecuniary legatees interested 
in the estate, who were numerous. Pu.vrg, In re, 
34 Beav. 4G2. 

On petition under the Settled Estates Acts, 
1856 and 1874, the beneficiaries being very 
numerous, the court dispensed with service of the 
2:)Ctition on a wife and her husband entitled to a 
life interest in one-tenth of the .settled e*5tates, 
and also held that notice to the parties, whose 
concurrence was dispensed with, was imucceS' 
,sary. Choidce, In re, 37 L. T. 271. 

Value of Interests.] — The court will not 

dispense with the concurrence of persons opposing 
an application if their number and the value of 
their interests are nearly equal to those of the 
persons supporting the application. Taylor v. 
Taylor, 45 L. J., Oh. 848 ; 3 Ch. E. 145 ; 35 
L. T. 450 ; 25 W. B. 279. 

Private Act.] — A private act provided that 
sales of certain settled estates should be made 
under the i)rovisions of the 19 <S: 20 Vict. c. 120. 
A petition was presented under the private act 
by the tenant for life for the reinvestment of the 
purchase money, but was not served upon any of 
the other parties interested under the settle- 
ment Held, that the petition must be served 
upon the different parties interested under the 
settlement, down to the first tenant m tail. 
EoUoii Edates Act, In re, 24 L. T. 86 ; 19 W. B. 
429. 

Persons absolutely Entitled.] — When pro- 
perty was vested in a trustee upon trust after the 
death of the tenant for life to sell and divide the 
proceeds among numerous persons who would 
become absolutely entitled, on a petition by the 
tenant for life, for a sale of the • — 

Held, that under the Settled Estates Act (19 & 
20^Vict. c, 120), s. 17, the consent of all the 
beneficiaries was necessary. Ivcft, In re, Bailey 
V. Holmes, 3 Oh. I). 690 ; 24 W. li. 1068. 

Infants.] — A. on her marriage sey;led a con- 
tingent reversionary interest to which she was 
entitled under a will. She had four children 
under age. On a petition to approve a sale of 
part of the settled estate : — Held, that under 
•s. 17 of the Settled Estates Act, 1856, her 
children were beneficiaries whose consent was 
necessary, and leave was ’given to amend the 
petition by making the children respondents, and 
serving notice on their father. Bend y, In re, 46 
L. J., Oh. 417 ; 4 Ch. D. 879 ; 25 W. B. 410. 

Cestuis que Trustent.]— Cestuis que trustent 
of a term for raising portions must be served 
with a copy of a petition presented under the 19 
& 20 Vict. c. 120, s. 17, although their trustees, 
who have powers of sale and of giving receipts 
ior the purchase money of the property, appear 


and consent to the prayer of the iietition. 
Bonghton, In re, 9 L. T. 360 ; 12 W. B, 34. 

Trustees.] — Estates were sittled upon A. for 
life, and then to trustees, with powers of sale, 
upon trust for the chddren of A : —Held, that 
the trustees, and not the children, ought to be 
served with a petition under the 19 & 20 Vict. 
c. 120. Potts, In re, 15 W. B. 29. And see 
L. B, 1 6 Eq. 631, n. 

Notice.] — The Leases and Sales of Settled 
Estates Amendment Act, 1874, s. 3, does no^ 
enable the court to dispense with any consent to 
an application under the principal act without 
notice of the application being given to the per- 
son whose consent is required by the principal 
act. Itylar, In re, 24 W. B. 949. 

Amending Order.] — Bpon a motion under Ord. 
XLIa, HU order made on ])etition under the 
{Settled Estates Act, 1877, which had been passed 
and entered, was directed to be varied so as to 
dispense with the consent of tenants for life to 
the exercise of leasing powers granted by the 
orde^’. Ptleg's Trusts, In re, 30 W. B. 78. 

Service of Proceedings.] — Bemaindermen who 
are sui juris, and •who may become beneficially 
interested in the proceeds of sale of settled 
estates, must be served as well as the trustees. 
But the^ service on the infant children of such 
remaindermen who may ultimately become bene- 
ficially entitled*'instead of their y)arents may be 
disy)enscd with under 87 & 38 Vict c. 33. 
Chamberlaoi, In re, 23 W. B. 852. 

Estates having been sold under the 19 & 20 
Vict. c. 120, and the proceeds paid into court, 
a petition was ])resented for reinvestment in 
other lands : — Held, that it was unnecessary 
again to serve those parties whose concurrence 
had previously been obtained at the time of the 
sale. Cleeeland's (^Diike'^ Ilarte Edate, In re, 
I Dr. & Sm. 481 ; 30 L. J., Ch. 862 ; 7 Jur. (N.S.) 
769 ; 2 L. T. 78 ; 9 W. B. 883. 

The words “ every application,” in s. 17 of the 
1 9 Ai: 20 Vict, c- 1 20, refer only to applications under 
the act for the sale of estates, and not to peti- 
tions dealing with purchase money. Ib, 

Out of Jurisdiction,] — Leave to serve a 

petition under the Leases and Sales of Settled 
Estates Act, 19 Ac 20 Vict. c. 120, on a re^on- 
dent out of the jurisdiction was iWused. Aleio- 
harn. In re, 22 W. B, 752. 

Infant.] — On a petition^ by a married 

woman and her children and others under the 
19 & 20 Vict. c. 120, and 37 Vict. c. 33 : — 
Held, that an infant born after the presentation 
of the petition need not be served. lendts, In re, 
24 W. li. 103. And see Horton, In re, supra, col. 
755. 

In a petition presented under the Settled 
Estates Act, 19 & 20 Vict. c. 120, when there are 
infant petitioners the concurrence of the father 
is not sufficient, but a guardian must be ap- 
pointed. Caddlclds SatUed Estates, In rc, 7 
VY. B. 334. 

In a petition for a sale of property in which 
an infant is interested in remainder, the consent 
of the testamentary guardian of the infant is 
not sufficient, and a guardian must be appointed. 
James, In re, L. E. 5 Eq. 334. 
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The regulations of the 8th August. IS.") 7, are 
not ahsoliitely hindiiig as older.". LfintjJaJfe, 
In ?r, 1 Dr. Sm. 112 : S AV. K. 401. 

Therefore, thougii tlukse regulatioii.s direct that 
a guardian to an infant })etitioncr must he ap- 
pointed before the petition is presented, the 
court authorised such an appointment on an 
application after petition had been presented and 
answered. Ih, 

Under s, 3r. of the 10 & 20 Met. c. 120, 
a giiardiau to an infant may be appointed after 
a petition has been presented by the infant. 
JJaiujrearel Settled E,stateii. In re, 28 L. J., Ch. 
io7 •, Jur. (n.s.) So ; 7 W. Ib 156. 

AVhere an infant was entitled to an nndivided 
share of land the court lefiuscd to appoint one of 
the Co-owners to exercise on behalf of the infant 
the power of concurring in a sale under the 
Settled Estates Act. Upon a sale under the act 
the infant's share in tlie purchase money was 
directed to be brought into court. Form of appli- 
cation under the act on hehalf of an infant. 
tTreeni'llle Ehtate^ In re^ 11 L, Ib Ir. 138. 

Costs.] — Petitions having been presented 

under the 10 A 20 Abet. c. 120, and under a 
priA'atc act, respecting money in court, to wTiich 
an infant remainderman was entitled, the court 
directed that a guardian ad litem should be 
appointed to represent the infant remainderman, 
am I also that the trustees of the will, under 
which the property was settled, should have 
their costs of appearing upon the ^letition. 
Jlat'tv Bsbitea Atf, In, ri\ 21) J., Ch. o30 ; 2 

L. T. 78 ; 8 \V. R, 336. And see Damhj^ In rc, 
supra, col, 757. 

Lunatic.] — The service of an intended appli- 
cation under the ID & 20 Viet. c. 120, on a 
person of unsound mind, not so found by mquisi- 
tmn, who had only a remote contingent interest 
in the property, was dispensed with, there being 
others m the same interest who concurred. 
Fmnld'nufa Settled Edateii, In re^ 1 AV. II. 45. 

A notice, under 37 & 38 Abet. c. 33, s. 2, of an 
application under the Leases and fSales of Settled 
Estates Act, may be given to a person of unsound 
mind, not so found liy inquisition. Crabtree, 
In n\ 44 L. J., Ch. 261 ; L. E. lU Ch. 2U1 ; 32 
L. T. 349 ; 23 AAb It. 761. 

The court cannot appoint a guardian to consent, 
on behalf of a lunatic not so found by inquisition, 
to a sale of his estates. Clouqh, In re, 42 L. J., 
Ch.„^93 ; L. Ib 15 Eq. 284 28 L. T. 261 ; 21 
W. R. 452. ^ 

Consent to an application may be given on 
behalf of a person of unsound mmd not found so 
by inquisition, by a guardian appointed by the 
court for the purpose. Venner, In re, L. ib 6 Eq. 
249 ; 16 AV. K. 1033. 

The committee of a lunatic must obtain the 
permission of the court of lunacy before he con- 
sents to an application to the court of chancery 
under the 19 & 20 Viet. c. 120. Woodcock, In re, 
L. E. 3 Ch. 229 ; 16 W. R. 532. And see liay^a 
Settled Estates, In re, infra, col. 766. 

b. ISflCarried 'Women ] Separate Examiila- 
tion of. 

When taken.] — The examination of a married 
woman applying to the court under the 19 k 20 
Viet . c. 120, may be taken after the presentation of 
a petition at any time before it is heard, ITooveSs 
Settled Estates, In re, 5 AV. E, 670. 


The examination b}’- the court of a marriecl 
woman, who is herself a petitioner, may be taken 
at any time before an order is made. Eacker, 
In /r.-aO L. J., Ch. 220. 

AVhere a married woman is the petitioner her 
consent should be taken subsequent to the 
petition being answered, but before any further 
pr()ceeLbng>5, and an independent solicitor should 
take her consent. MansoEs Settled Estates^ 
In re, 24 Beav. 220. 

A married woman entitled to a jointure 
charged on settled estates must be examined 
under s 37 of the 19 & 20 Vict. c. 120. Tnrljifs; 
Estate, In re, 2 N. R. 4S7. 

The examination of a married woman ought 
not to take place until the petition has been pre- 
sented and answered, and earned into the 
chambers of the judge by whom it is to be heard^ 
but ought to take place before any judicial step 
has been taken by him upon it. Foster, In ve^ 
1 Dei^.kJ. 386; 24 Beav. 220; 26 L. J., Ch. 
836 ; 5 AV. R, 726. 

The issuing of advertisements, under s. 20,. 
before the examination, will not invalidate the 
proceedings. Ib. 

The examination of a married woman, and her 
consent to any application intended to be made 
by her, must be obtained before the petition i& 
presented. Ercahfs Settled Estates, In re, 5 
AA\ R. 613. 

j The examination of a married woman and her 
consent to any application must, if the married 
woman be a petitioner, be obtained before the 
petition is presented. But quiere if she be a 
respondent. Had weds Settled Estates, In re, 5 
AV. E. 614. 

AVhere a petition has been presented, but not 
answered, in which a married woman is co- 
petitioner, her examination previously to the 
presenting of the petition being requisite, the 
court gave leave to omit the name of the married 
woman as a petitioner. Ueedley's Settled 
Estates, In re, 6 \V. R. 649. 

The examination of a married woman ordered 
to be taken in court when the petition came on 
to be heard. Taylor, In re, 42 L. J., Ch. 604 ; 
L. E. 14 Eq. 557 ; 27 L. T. 335. 

How taken.] — Semble, the solicitor appointed 
to take the examination must not be the solicitor 
acting in the matter. Breuhfs Settled Estates,, 
In re, 5 AV. E. 613. S. P., Munson's Settled 
Estates, In re, 24 Beav. 220. ^ 

Fo person connected with the husband ought 
to be present when a married woman’s examina- 
tion as to her consent is taken. Bendyske, In re.. 
26 L. J., Ch. 814 ; 3 Jur. (n.S.) 727 ; 5 W. R. 
810. ^ ^ 

On a petition by a married woman under the 
19 20 Vict. c. 120, and 37 & 38 Vict. c. 33 

Held, that the fact that the signatures of the 
married woman and the commissioner to her 
examination had been attested by the husband's, 
solicitor, will be.no objection to the admission of 
the certificate. (Contrary to a dictum of Kin- 
dersley, V.-Ch., in Bendyske, In re, supra. Ai 
Lewis, In re, 24 AV. B. 103. 

Affidavit of no Settlement,]— An affidavit of no. 
settlement is not necessary in the case of a. 
married woman under the Settled Estates Act. 
Standish, In re, 25 AV. E. 8. 

"WTiere taken.]— Sect. 38 of the 19 & 20 Vict. 
c. 120, does not authorise a commission to exa- 
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mine a married woman abroad. Xoj/es’ Settled 
JEstateR, In re^ 6 W. B. 7. 

Under s. 38 of the 19 &; 20 Viet. c. 120, the coint 
refused to direct a commission to a barrister and 
solicitor of a court in Canada, but this is not 
necessary since the 21 & 22 Viet. c. 77, s. 6. 
Turner v. Turner, 2 De O. & J. 634 ; 27 L. J., Ch. 
272 ; 4 Jur. (N.S.) 127 ; G W. B. 355. 

A writer to the signet will not be appointed to 
take the consent of a married woman residing in 
Scotland. Hoojyer's Settled Udates, In re, 6 
W. E. G70. 

Dispensed with.] — Where a married woman is 
a petitioner, the court may, upon reasonable 
ground, dispense with the examination required 
by s. 37 of the 19 & 20 Viet, c. 120, and will do 
so where it is satisfied that the order asked for is 
beneficial to all parties, and that the delay 
necessary for taking the examination Avonld he 
prejudicial Ilalhday, In re, 40 L. J., Clj. 6S7 ; 
L. B. 12 Eq. 199 ; 10 W. B. 966. And see Tesry- 
mnn's Trmts, In re, 77 L. T. 484, infra, col. 770. 

When a petition is presented to authorise a 
sale of settled estates under the 19 k 20 Vict. c. 120, 
and a party interested, being a married woman, 
is abroad and served, the court will dispense 
with her aclmowlcdgment. IhTbett, In re, 20 
L. T. 299 ; 17 W. E. 394. 

The separate examination of a married woman, 
who was entitled to a life interest with a possible 
absolute interest in the whole and who was living 
in America, was dispensed with by the court. 
Thorne, In re, 20 W. E. 587. 

The court dispensed with the separate examina- 
tion of a married woman, as to her consent to an 
application, under the 19 & 20 Vict. c.^120, s. 37, 
where her interest was remote, and was suffi- 
ciently represented by trustees who consented. 
Te Tableu {Lord), In re, 8 L. T. 719 ; 11 W. E. 
SSG. 

On petition under the Settled Estates Act, 
1877, where an order for sale had already been 
obtained, the court dispensed with the consent 
and examination of married women contingently 
entitled to rent-charges on or to portions out of 
•the settled estates, the trustees for one of the 
married women and the trustees for raising 
portions being before the court ; and service on 
their respective husbands and children (if any) 
was also dispensed with. Kilmorey {Earl), In re, 
25 W. E. 54. 

A spinster, with others, presented a petition 
un*ler the above act. After the publication of 
advertisements, but before the hearing of the 
petition, she married. The examination of the 
married woman dispensed with. Marshall, In re, 
L. E. 15 Eq. 06 ; 27 L. T. 489. ^ 

Infant.] — For the purposes of the 19 & 20 
Vict, c, 120, a married woman who is under age 
is in the same position as if she were of full age, 
and must be examined under s. 37. It is not 
sufficient for her to concur in the petition as an 
infant by a special guardian. Broadwood, In re, 
41 L. J,, Ch. 349 ; L, E. 7 Ch. 323 ; 26 L. T. 660 ; 
20 W. E. 468. 

Tenant for Life.] — On an application under 
the Settled Estates Act, 1877, for the sanction of 
the court to the purchase of certain land out of 
funds in court, the separate examination of a 
married woman, the tenant for life, was directed, 
notwithstanding s. 32 of the Settled Land Act, 
1882. Arahin's Trusts, In re, 52 L. T. 728. 


Notice ] — A married woman interested in a 
settled estate which is leased or sold under the 
Settled Estates Act, 1877, who has been served 
with a notice under s. 26 of the act and submits 
her rights to the court, need not be separately 
examined. Stanley's Settled Estates, In re, 69 
L. J., Oh. 82 ; 61 L. T. 169 ; 38 W. E. 32. 

Property acquired before 1882 .] — ^Wheu a 
married woman is a petitioner, or a respondent 
to a petition, under the Settled Estates Act, 1877, 
relating to property, her interest in which was 
acquired before the commencement of the act 
1882, she must he examined separately, as pro- 
vided by s. 50 of the act of 1877. Harris'" Settled 
Estates, In re, 54 L. J., Cli. 208 ; 28 Ch. D. 171 ; 
51 L. T. 855 ; 33 W. E. 393, 

Marriage since 1882 .] — A married woman 
consenting to a sale under the Settled Estates 
Act, 1877, need not be examined as to her consent, 
as required by s. 50 of the act, if she has been 
married since the commencement of the Married 
Women’s Property Act, 1882. Jtkldell v. A7r- 
vtngton, 54 L. J., Ch. 293 ; 26 Ch. D, 220 ; 50 
L. T. 584 ; 32 W. E. 680. 

5. Time foe Setting down and Heaeing. 

Expiry of Twenty-one days.] — ^AVhore a petition 
is presented under the 19 & 20 Vict. c. 120, be- 
fore it can come on to be heard, the secretary of the 
lord cluj^icellor must certify that the advertise- 
ments ordered have been inserted, and that the 
twenty-one da^^s since the last advertisement, 
required by the Ceneral Order XLL, r. 20, 
have expired. Blalie, In re, 6 Jur. (N.S.) 724 ; 

8 W. E. 539. 

Acceleration.] — An application to set down a 
petition, under the 19 & 20 Vict. c. 120, before 
the time fixed by the Consolidated Order XLI., 
art. 20, refused. Mallin, In re, 6 Jur. (N.S.) 
809. 

Special leave granted to move under 19 & 20 
Vict. c. 120, s. 20 (the seven days after the pub- 
lication of the advertisement of the application 
having expired), where the applicant was resident 
out of the jurisdiction. Merry, In o'e, 14 L. T. 
510 ; 14 W. E. 665. 

Vacation.] — A petition cannot be set down for 
hearing until the expiration of twenty-one days 
froih the publication of the last of the advertise- 
ments, although that time ma^ prevenf'" the 
petition being set down till after the long 
vacation. Townsend, In Q'e, L. E. 14 Eq. 433. 

The court wiE abridge the time required by 
the general orders to elapse between the public- 
ation of the last advertisement of a petition 
under the 19 &20 Vict.''c. 120 and the hearing of 
the petition, when the petition would otherwise 
he thrown over the long vacation. Bower, In 
re, 23 L. T. 358 ; 18 W, E. 1085. 

A petition was allowed to be placed in the 
paper for the last petition day before the long 
vacation, although the twenty-one days from 
the last advertisement prescribed by Consolidated 
OiVer XLI., r. 20, would not then have 
expired. Taylor, In re, 42 L. J., Ch. 504 ; L. E. 
14 Eq. 567 ; 27 L. T. 335. 

Where the publication of the last of the ad- 
vertisements required by 19 &20 Vict. c. 120 
would not expire in time to allow the twenty-one 
days necessary to elapse before setting down the 
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peHtion for a liearintr, that the petitioner 
Wutild he tliiuwu over the Ioult vacation, the 
court allowed the petitDjn to be set down ou the 
last day of ]»etitioii'5 hefuie the vacation. Ad((m. 
lih /’C, t) L. T, hUl. 

F. TRUSTEES. 

1. Who ahi:. 

Power of Sale.] — A tiU'^tee with 1 )Owxt of sale 
subject to the Consent of another is trustee for 
^le purjioses (»f the Settled Laml Acts. A 
tiiihtee of a ^ettIelnent with powxT of sale is 
tinstee Rii* the purpove> of the Settled Land 
Aetf,. meludmy the sale of heiiiuoms. Can^fahle 
Y. ConHUihlv^:^:^ L. J.. Ch. 401 ; 32 Ch. D. 233 ; 
olL. T.<;08; 31W. R. 470. 

TrUi:tee> having a pow'er of .«ale which can only 
be exercised w'lth the coiiciiirence of a jiei-jon 
■whose con-.ent caiumt be obtained, are not trus- 
tees within the meaning of the Settled Land 
Act, 18S2. In such cases, if a '•ale be desirable, 
it is expedient to appoint such ]>ersons ns trus- 
tees for the piirj Uses of the act. John.stonc\^ 
In /v. 17 L. R. Ir. 172. 

Ry the maiiiuge bcttlenieut of A. and E., 
tnistees had power, with the consout of A. and 
E., and after their death on the trustees’ own 
authoiity to sell and invest the proceeds; all 
after-ucspiired pio}ierty to be settled upon the 
same trust^as the [(nneipalsiuii. By another settle- 
ment made on the marriage of C. and Dr; trustees 
had power, with the consent C, and D , and 
fifter then death on the tiustecs’own authority, 
to call in the prnieipal money and lay it our 
again and to vary investments ; ail after- 
ace^nired property to be settled as the principal 
sum. Real estate de.scencled on B. and D. as 
CO- heiresses during their covertures. A. and B 
Contracted to sell and C. and D. to buy this real 
estate : — Hehl, upon summons under the Vendor 
and Pill chaser Act, 1874, that under the express 
power contained m the lirst settlement, and the 
implied power in the second settlement, the ex- 
isting tiustees of both settlements had full 
potver to act as tiustees under the act, and that 
it WHS not necessary to apply to the court under 
the Settled Land Act, 1882, s. 38, for the ap- 
pointment of new" trustees for the purposes of 
the act, Garnrit- Orme to Uar^^reaves^ 53 L. J., 
Ch. 196 ; 25 Ch. D. 595 ; 49 L. T. 655 : 32 W. R. 
313, 

Executors'^ — Different Instruments,] — 
Residuary personal estate bequeathed to execu- 
tors on trust to invest in land and to settle the 
same upon the trusts of a certain settlement. 
The trustees of the settlement wxre not the same 
persons as the executors Held, that the 
executors wxre not trustees within the Settled 
Land Act, 1882. Jlund'i/^a Settled Ef<tate.% Ir ?r, 
60 L, J., Ch. 273 ; [1891] 1 Ch. 399; 63 L, T. 
311; 39 lY. R, 209. And see Meade's Settled 
Estates^ In rc, supra, col. 723. 

Tenant for Life.— Power to Mortgage^ Pay- 
ment of IneumbranceB— -Interest of Parties nn- 
titled under the Settlement.]— Having re^rd 
•to s. 53 of the Settled Land Act, 1882, the court 
ought to restrain a tenant for bfe from mort- 
gaging the settled estate under s. 11, sub-s. 1 of 
the Settled Land Act, 1890, when it can see that 
as a tinstee he is acting unjustly towards annui- 
tants or others w'hcse interests he is bound to 


764 

consider and to protect, though he be acting 
boiithtly and w'itb a view to preserve the estates 
fitr the cTijuj'iiient of those persons lutended 
bv the settlor. Hampden v. Eurhi/ajhamahire 
{Earl), 62 L. J.. Ch. 643 ; [1893] 2 Ch. 531 ; 
2 R. 419 ; 68 L. T. (395 ; 41 W. R. 516— C. A. 

2. Appointment op. 

Who appointed.] — The court 'will not in 
eciieiai appoint as trustees of a settlement for 
the pnipo'-es of the act twm persons who aie 
near relatives to each other. There ought to be 
two independent trustees. KrowIc^' Settled 
Estatea^ In /r, 54 L. J., Cli. 264 ; 27 Ch. D. 707 ; 
.51 L. T. 665 ; 33 W. R. 364. 

Where estates in England and Ireland were 
devised upon similar limitalicns, and all the 
],ersons benelicially interested resided in Eng- 
land, the court appointed, as trustees of the 
Iiish estates for the purposes of the Settled Land 
Act, 1882, twm persons, wdio had been appointed 
by the chanceiy division in England trustees of 
the English estates, for the purpose of the act, 
notwithstanding their residence in England. 
Maherltj^ Settled Estate^ Ir re, 19 L. R. Ir, 341. 

Women.] — The court will appoint a 

w'omau as a trustee for the purposes of the 
Settled Lands Acts wTiere she appears to have 
Dxcejitional qualifications. Pealies Settled 
EMer, Ir ye, [1894] 3 Ch. 520; 8 R. 539 ; 71 
L. T. 371 ; 42 W. R. 687. 

Solicitor to Tenant for life.]— It is a 

sufficient objection to the appointment of one of 
the trustees of a settlement of lands as a trustee 
of the same lands for the purposes of the Settled 
Land Act 1882, that he is the solicitor of the 
tenant for life, and has been acting for him in 
the matter of a proposed sale of the lands. 
Walhr's Trusts, Ir re, 48 L. T. 632 ; 31 W. R. 
716. 

Real and personal estate devised to D. and W. 
upon certain trusts. The will contained no 
}) 0 wxr of sale. W. whs the family solicitor, a 
j)erson of good position and high character, and 
after the death of the testator, he acted as 
solicitor to the trustees and also to the tenant 
for life. The tenant for life being desirous of 
selling part of the estates under the powers of 
the Settled Land Act, 1882, applied to the court 
to appoint G. and W. trustees for the purposes of 
theaet; — field, that AY. ought not to be appoinfed, 
as he WHS soRcitor to the tenant for life. Eemp '>9 
Settled Estates, Ir re, 62 L. J., Ch. 950; 24 
Ch. D. 485 ; 49 L. T. 231 ; 31 W. R. 930. S. P., ’ 
^^liechvrigM v. Wallier, 52 L. J., Ch. 274 ; 23 
Ch. D. 752 ; 48 L. T. 70; 31 W. R. 363. 

Ruder s. 38— Discretion of Court.]— Semble, in 
appointing trustees under s. 38, the court should 
require to be satisfied not only of the fitness of 
the proposed trustees, but also that the purpose 
for wiiich their appointment is sought is such 
as to render their apjpomtment safe and bene- 
ficial to all persons interested in the property. 
AA’here a fund in court was subject to a trust 
for investment in land in the counties of 0, and 
T., the court, under s. 38, refused to appoint 
trustees to carry out a transfer of a mortgage 
secured on land in the counties of 0. and K. 
Burlte Y. Gore, 13 L. E, Ir. 3G7. 

On Retirement.] — One of two trustees 
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appointed muler s 1^8 of the Settled Land Act, 
1882, desired to letire. The court api)Ointed a 
new trustee for the purposes of the Settled Land 
Acts in the place of the retiring trustee on an 
application made under that section: — Quiere, 
whether s 81 of the Conveyancing Act, 1881, 
applies to trustees aj)pointcd for the puT])oscs of 
the Settled Land Acts. Wileuch, In re^ 5G L. J,. 
Ch. 757 ; 31: Ch. D. 508 ; 56 L. T. 629 ; 35 
ML L. 450, 

Residing Abroad.] — One of three 

trustees, a})pomted by the court under s. 38 of 
the Settled Land Act, 1882, having gone to 
reside abioad, the coint appointed a new trustee, 
for the purposes of the act, in his place, under 
s. 38. In re (supra), followed. Kane's 

Trusts^ In re, 21 L. R. Ir. 112, 

Beneficiary a Trustee.] — Where a testa- 
tor’s daughter was beneficiai tenant for life of a 
fund paid into court, the daughter being one of 
the two trustees of the will, and both trustees 
being desiimis of resigning their trusts, and 
there being no power of sale in the will, the 
court appointed two new trustees of the settle- 
ment effected by the will for the purposes of the 
Settled Land Act, 1882, and ordered the fund to 
be paid out to such trustees, to he held by them 
upon the trusts of the will. W7'if}hfs Irmts, 
In re, 53 L. J., Ch. 139 ; 24 Ch. L., 662. 

Tenant for Life Lunatic.] — Where a 

tenant for life is a lunatic, and Ins committee 
wishes to exercise the power of leasing given by 
the Settled Land Act, 1882, if there are no 
trustees of settlement in existence nejv trustees 
must be appointed for the purposes of the act. 
Taylor, In re, 52 L. J., Ch. 728 ; 49 L. T. 420 ; 
31 W. E. 596. 

Infant.] — Trustees appointed under s. 38 

of the Settled Land Act, 1882, of the share of an 
infant under the statute of distributions in 
realty, which had impioperly remained uncon- 
verted. Wells, In re, 49 L. T. 859 ; 31 W. B. 
764. 

Where under a will an infant was tenant in 
fee simple with an executory limitation over in 
case of dying under twenty-one without issue the 
trustees of the will were appointed trustees for 
the purpose of the Settled Land Act, 1882 
Morgan, In re, 24 Ch. D. 114 ; 48 L. T. 964 ; 31 
W.'^B. 948. 

Infant absolutely entitled Resident 

Abroad,] — The court has jurisdiction upon an 
appointment of trustees of a settlement for the 
purposes of the Settled Land Acts appoint 
persons who are domiciled and resident in a 
British colony. Such jurisdiction is properly 
exercised upon an appointment of trustees to 
carry out the sale of land which is settled land 
by reason of the person entitled thereto being an 
infant, where the infant is domiciled and resident 
in a colony. Simpson, In re, and Whitaliurch, 
66L. J., Ch. 166; [1897] 1 Oh. 266 ; 76 
L. T. 131 ; 45 W. B. 277— C. A. 

Form of Order,] — Trustees appointed under 
s. 38 of the Settled T^and Act, 1882, should be 
appointed trustees of ‘‘the settlement effected 
by the instrument in question for the purposes 
of the Settled Land Acts.” Form of order in 
Wright's Tnests, In re (supra), adopted. Ih, 


No existing Trustees.]— ’WKere there were no 
trustees of the settled estates which had been 
sold, the court oixlered new trustees to be aji- 
poiiited. Sen‘ton Karnes, In re, 6 L. T. 4U ; 10 
ML 11. 416. 

Death of Trustee.] — Where one of tw o trustees 
died before the completion of a sale of part of 
the settled estate, the court directed a petition to 
be presented for the appointment of a new 
trustee in place of the one deceased. Scott v. 
Ileheh, 33 L, T. 498 ; 24 W. E. 108. 

Power to appoint— Donee appointing Himself.] 

— A power to appoint -‘any other person or 
persons” as a new trustee is not well exercised 
by the appointor appointing himself. A power 
to appoint new trustees is a fiducimy power, and 
the appointor cannot appoint himself. Skeat's 
Settlement, In re (42 Ch. B. 622), foEowed. 
Kewen, In re, JVewen v. Barnes, (53 L. J., Ch. 
763 , [1894] 2 Ch. 297 : 8 B. 309 ; 70 L. T. 653 ; 
43 W. E. 58 ; 58 J. P. 7G7. 

Person having Powers of Tenant for Life — 
Un^vided Moiety — Sale,] — Where a person 
having the powers of a tenant for life within the 
meaning of the Settled Laud Act, 1882, under a 
settlement of an undivided moiety of land, but 
whose interest is postponed to the payment of 
debts, satisfies the court that the time is favour- 
able for a sale, and that he intends to sell, the 
court, tliough not bound to do so, will appoint fit 
persons named <by him lo be trustees of the settle- 
ment for the purposes of the act. Williams v. 
Jenhins, 13 E. 92. 

3. Notice to. 

Lunatic Tenant for Life.]- — A general notice 
by a tenant for life of an intention to sell or lease 
all or any part of the settled estates, at any time 
or times when a proper opportunity shall arise, is 
not a sufficient notice within s. 45 of the Settled 
Land Act, 1882. Bai/s Settled Estates, In re^ 
53 L. J., Oh. 205 ; 25 Ch. D. 404 ; 50 L. T. 80 j 
32 W. E. 458. 

Costs.] — A lunatic tenant for life, by his com- 
mittee, gave the trustees a general notice of 
his intention to sell or lease aE or any part of 
the settled estates as a proper opportunity 
shordd arise. Upon a summons by the trustees, 
asking for a declaration that tbis was not a 
sufficient notice : — Held, that as the notice was 
insufficient within s. 45 of the act, and the com- 
mittee had served it without obtaining the sanc- 
tion of the court in lunacy, he must pay the 
costs of the summons. Ih, 

Contract by Tenant for Life to Sell.] — On a 

sale by a tenant for life under the Settled Land 
Act, 1882, a notice to the trustees given less than 
a month before the contract, but more than a 
month before the day fixed for completion : — 

. Held, a sufficient compliance with s. 46. Semble, 

! a ]jurcbaser cannot avail himself of a defect in 
such notice as a defence to an action for specific 
performance. Marlhoro'ngh (JDuhe) v. Sartoris, 
56 L. J., Ch. 70 ; 32 Ch. U. 616 ; 55 L. T. 506 ; 35 
W. B. 55. 

M’^here there were no trustees at tne date of 
contract, but trustees were appointed and notice 
given under s. 45, sub-S. 1 before completion : — 
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Held, that the section was sufficiently complied 
Tvith. JIatton v. liusmlh 57 L. J., (?li. 125 j 'SS 
€h. H. 334 ; 5S L. T. 271 ; 33 W. 11. 317. 


G. CAPITAL :\ioxEr. 

1. What is. 

Cash under the Control of the Court — Sale of 
XandJ — Purciiase moneys in cmirt arising from 
ii sale under the 10 20 Viet. c. 120, are cash 

under the control of the court*' withiii 23 A 21 
^Tct. 0. 38, 10, 11, ^o as to empower the court 

10 or<ler them to be invested as such. Taddij. In 
yv, 43 L. J., Ch. 101 ; L. K. 1(1 Eq. 532. S. 1*., 
Thorold, In re, 41 L. J., L’h. 780 ; L. It. It Eq 
n ; 26 L. T. 682 ; 20 W. U. Sh8. 

The purchase moneys of settled estates paid 
into court, are *■ cash under the contnd of the 
court ” within 23 24 Vict. c. 3S, ss. 10. 11, so 

4is to empower the court to order them to be in- 
Tested as such. I h. 

The purchase money of a settled estate sold by 
the order of the court is not ‘‘cash under the 
control of the couiT/’ and therefore can he in- 
vested only in the securities specitied in the 10 5: 
■20 Viet. c. 120, s. 25. Liuujmead v. Coclitrton^ 
25 W. E. 315. 

Money liable to be laid out in the Purchase of 
Xand — Charity Lands.] — Lands helonging abso- 
lutely to a ehai ity were tahen by a public body, 
nnd the purchase money paid into coiirt under 
the Lands Clauses Act : — Held, |.hat the purchase 
money could be dealt with as “ money liable to 
be laid out in the purchase of land to be made 
subject to a settlement.” Brtfm'ii Cliarit\f^ In re, 
23 Ch, D. 171 ; 48 L. T. 515 31 W. 11. 517. 

Power to Buy Certain Land — Purchase of 

Heal Estate.] — Where personalty is held upon 
the trusts of a marriage settlement, which directs 
the tnistees, at the request of the tenant for life, 
to sell the settled property and invest part of the 
proceeds in the purchase of a particular piece of 
land, such personalty is ‘‘ money hable to be laid 
out in the purchase of land ” witliin the meaning 
of the Settled Lan<l Act, 1882, s. 33, and may be 
applied, under s. 1, sub-s. vii. of the act, in the 
purchase of land other than that specitied in the 
settlement, IlilVs Settled Bdatos, In re, Hill v. 
Pilcher, 65 L. J., Ch. 511 ; [1896] 1 Ch. 962 : 74 
L. T, 460 ; 44 W. E. 573. ^ 

^ale of TSnber at "Valuation — Power to Cut 
Tfimber — Claim of Tenant for Life to Proceeds.] 
— A tenant for Efe with power to cut and sell 
timber, sold the estate under conditions of .sale 
which stated that the purchaser should in addition 
to the purchase money pay for the timber accord- 
ing to a valuation : — Hnld, that the amount of 
the valuation of the timber was an addition to 
the price which the purchaser agreed to pay for 
the estate, and must he treated as capital money 
payable to the trustees and not to the tenant for 
life. LlewelUn, In re, Llewellin v. Williamif, 57 
L. J., Oh. 316 ; 37 Ch. L. 317 ; 68 L. T. 152 : 36 
W, E, 347. 

i 

Money Unconverted.]— Money bequeathed to 
trustees to be laid out ta land in trust for persons 
in succession, but not yet so laid out, may, under 
s, 33 of the Settled Land Act, 1882, be applied as 
•capital money arising under the act. Macfieyizie'' s 
Trusts, In re (52 L. J., Ch. 726), and Tenmnt, 


In re (58 L. J., Ch. 457), approved. Hundy's 
Settled Hstates, In re, CO L. J, Ch. 273 ; [1891] 
1 Ch. 399 ; 64 L. T, 29 ; 39 W. E. 209— C, A. 

2. Whether Eeal or Personal Estate. 

Sale in Partition Suit.] — Where real estate, to 
a t.hare of w'hich infants were entitled, wLas sold 
under a decree in a partition suit : — Held, that 
the proceeds of the sale must be treated as realty 
by force of s. 8 of the Partition Act, 1868. 
Foster v. FoUer, 1 Ch. L. 588. 

Mining Rent.]— A. appointed the surface of 
settled land to one, and the minerals under it to 
others. Under the 19 & 20 Vict. c. 120, a lease 
of the minerals had previously been made, and a 
part of the rents received had been set aside and 
was in the hands of trustees to be invested under 
the act in the purchase of other land : — Held, 
that tlie rents so set aside were land in the hands 
of the trustees and passed with the surface. 
Searth, In re, 10 Ch, D. 499 ; 40 L. T. 184 ; 27 
W. E. 499. 

3. Application^ AND Investment of. 
a. In General. 

Sanction of Court.] — The question whether 
any particular application of capital money 
under the Settled Land Acts should be sanc- 
tioned by the court must be determined en- 
tirely by the code of rules laid down m the 
Settled Land Acts, and not by reference to the 
decisions as to the application of purchase money 
under the Lands Clauses Act. Gerard's 
(^Lord') Settled Estate, In re, 63 L. J., Ch. 23 ; 
[1893] 3 Ch. 262 ; 69 L. T. 393— C. A. 

Discretion of Tenant for Life,] — The powers 
conferred by the Settled Land Act, 1882, upon 
a tenant for life are, pursuant to s. 53, to be 
exercised with a due regard to the interests 
of all parties entitled under the settlement, and 
the discretion vested in him by the act as to the 
application of capital moneys must not be so 
exercised as unduly to prejudice such parties, but 
-where it is a matter of doubt, then the discretion 
of the tenant for life, if fairly exercised, ought 
to prevail. Stamford's {HarV) Settled Estates, 
In re, 58 L. J., Ch. 849 ; 43 Oh. D, 84 ; 61 L. T. 
504 ; 38 W. E. 317. 

Section 22, sub.-s. 2 of the Settled Land^ct, 
1SS2, entitles a tenant for life to direct the par- 
ticular investment in which capital money shall 
be invested by the trustees. The discretion, of a 
tenant for life honestly exercised cannot be con- 
trolled the trustees or by the court. Cole- 
ridge's (^Lord') Settlement, In rc, [1896] 2 Ch. 
704 ; 13 E. 767 ; 73 L. T. 206 ; 44 W. E, 69. 

Under s. 33 of the Settled Land Act, 1882, 
the tenant for Efe has the same power over 
money in the hands of trustees liable to be laid 
out in the purchase of land to be made subject 
to the settlement as he would have over the land 
itself, and the section gives the tenant for life 
an option to direct how the money shaU be 
applied or invested as capital money under the 
Settled Land Acts. Gee, In re, Pearson Gee v. 
Pearson, 64 L. J., Ch. 606. 

Semble, s. 33 only appEes to money subject to 
a trust to be laid out in land, and not to money 
subject to a discretionary power to be so laid 
out. Ih. 
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'“‘Whem Recei'ved.”] — When the sale of a 
farm was pending, on a summons by the trustees 
and infant tenant in tail for leave to raise money 
to carry -on the farm which was unlet : — Held, 
that s, 21 of the Settled Land Act, 1882, only 
iprovided as to capital moneys, “ when received,” 
and the court could not charge the future pur- 
jchasc money of the land to meet the expenses of 
the trustees until the sale was carried out. The 
■(court gave liberty to renew the application on 
the completion of the contract. JRoimd v. 
Turner, 60 L. T. 379. 

Land Purchased by Sale of Heirlooms — 
"Whether subject to Charges on Settled Land.] 

— Land purchased with capital money arising 
irom the sale of heirlooms is not made subject to 
the charges aSecting the settled land with which 
the heirlooms were to devolve, by reason only of 
the direction in s. 24, sub-s. 2, of the Settled 
Land Act, 1882, that land so purchased shall be 
■conveyed to the uses, &c., of the settled land ; 
land so purchased is to be regarde 1 as if the pnr- 
■chase money had arisen from the sale of land not 
subject to the charges (and therefore exempt 
therefrom under s. 24, sub-s 5). Marlborough 
i^Dnhe') and Queen Anne's Bounty, In to, 66 
L. J., Oh. 323 : [1897] 1 Ch. 712 ; 76 L. T. 
388 ; 45 W. R. 42G. 


b. Payment Out. 

i. To Trustees, 

Compulsory Sale,] — Lands in settlement hav- 
ing been purchased compulsorily under statutory 
powers, an order was made to transfer tjie funds 
in court representing the purchase money to the 
trustees of the settlement. Bathmines Drainage 
Act, In re, 15 L. E, Ir. 676. 

Advances by Trustees.] — Part of lands 

settled by will without power of sale was pur- 
chased by a railway company. Upon petition an 
order was made appointing three of the trustees 
of the will, omitting the fourth trustee, the 
tenant for life, to be trustees of the will for the 
purposes of the Settled Land Act, 1882 ; and the 
fund was ordered to be paid out to them to be 
iieldby them upon the trusts of the will. And it 
appearing that the trustees of the will had 
advanced a large sum of money on mortgage, in- 
■cljrding, by anticipation, a sum of money 
equ^/alent to the fund in court, it was ordered 
that the three trustees appointed by the court be 
at liberty to pay the fund to the four trustees of 
the will upon the execution by them of a declara- 
tion of trust in favour of the three trustees of so 
much of the principal sum secured by^the mort- 
gage as should be equivalent to the proceeds of 
the fund ordered to be paid out of court. 
Marrojt's Trusts, In re, 24 Ch. D. 717; 48 L. T. 
337. 

Appointment of Trustees.] — Where 

one of two trustees was beneficial tenant for life 
of a fund paid into court upon the compulsory 
purchase of the testator’s property, and both 
trustees desired to resign their trusts, and there was 
no power of sale in the will, the court appointed 
two new trustees for the purposes of the Settled 
Land Act, 1882, and ordered the fund to be paid 
out to such trustees, to be held by them upon the 
trusts of the will, Wright's Trusts, In re, 53 
L. J., Ch. 139 ; 24 Ch. D. 662. 


Ho Tenant for Life— Investment as Capital.] — 

T., by his will, devised real estate to trustees upon 
trust to apply the whole, or such part, as they 
should think fit, for the benefit of his son C. or 
his wife or children, in the usual form of a discre- 
tionary trust, to protect the son’s interest against 
bankruptcy, with remainders over. The trustees 
had no power of sale. They presented a petition 
under the Settled Estates Act, 1877, for approval 
of a conditional contract for sale, and payment 
of the purchase money to them, with leave to 
invest it as capital money arising under the 
Settled Land Act. The testator’s sou was living^ 
and consented : — Held, that s. 33 of the Settleci 
Land Act applied, and the money might be in- 
vested as capital money under that act, though 
there was no tenant fur life to exercise the option 
given by that section. Tessgman's Trusts, In 
re, 77 L. T. 484. 

ii. To Persoji entitled. 

Partition— Lunacy.] — The words of a. 28 of 
the 19 & 20 Vict. c. 120, when imported into 
s. 8 of the Partition Act, 18G8, apply to all sales 
efiiected under the Partition Act. Burher, In re, 

50 L J., Ch 334 ; 17 Ch. D. 241 ; 44 L. T. 33 , 

29 W. R. 873. 

The payment of the money into court to the 
credit of the lunacy was not a payment “ to a 
person becoming absolutely entitled ” within 
the meaning of s. 23 of the Settled Estates Act. 

n. 

Tenant in Tai?— Disentailing Deed.] — No dis- 
entailing deed is required on payment out of 
court under the Settled Estates Acts of a fund, 
to a party who would have been in the position 
of a tenant in tail of the land represented by the 
fund. Wood, In re, L.'»R. 20 Eq. 372. 

The proceeds of sale of a settled estate sold 
under the Settled Estates Acts will not be paid 
out to a tenant in tail under the settlement 
unless he has executed a disentailing deed. 
Broadwood, In re, 45 L. J., Ch. 168 ; 1 Ch. D. 
438 ; 24 W. R. 108. 

Where a party entitled to a fund in court, and, 
being tenant in tail, executes a disentailing deed, 
the money cannot be paid out on petition 
without an affidavit of no incumbrances. Thorns 
hill v. MiUbanh, 12 W. R. 623. 

Settled to such Uses as A. and B, should 

Appolht — Execution of Appointment not Re- 
quired.] — Lands settled to A. fdl^ life with 
remainder to B, in tail were sold under the 
Settled Estates Act, 1877, the purchase money 
was paid into court and invested, and the divi- 
dends ordered to be paid to A. for life. A. and 
B. executed a disentailing assurance assigning 
the money in court to a trustee upon such trusts 
as they should appoint, and discharging it of all 
trusts for reinvestment m land. A. and B. peti- 
tioned for the payment out of the fund to them. 
They had not executed an appointment to them- 
selves: — Held, that the money might be paid 
out without such appointment. W%nstanley' s 
Settled Estates, In re, 64 L. T. 840, 

‘Husband and Wife.] — A fund in court repre- 
sented land settled upon trust for a married 
woman for life, with remainder in trust for her 
in fee, but in case she should die in the lifetime 
of her husband, then for the husband in fee : — 
Held, that the fund could not be transferred 
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into the ;oint names of the hnshaml ami wife 
without a deed acknowletle'ed by her. Jdclt. In 
re, 37 L. T. 212 : 25 W. ^ 

Transmission of Proceeds of Sale to America.] 
— L., entitled to land in WakN. by his will 
devised the interest on the principal of all 
money received by bis executors from Wales to 
his wife for life, and then hi.s son wiis to liave 
the W'holc of the money on attaniine: twenty- 
one. L. died domiciled in America, and his wife i 
and son (who wms a minor') were le'^ulent there 
^^astee*^ were appointe<l under the Settled Land 
Act of the diaie of L. in the land, and with the 
consent of the other beneficiaries it was sold . — ] 
Held, that the court had no power to allow the 
money to he sent to America, and that, if neces- 
sary, trustees must be appointed under the act 
to receive it in that country. Lloyd, In re, 
Edmtrds v. Lloyd, 54 L. T. 613. 

Sale under Lands Clauses Consolidation Act.] 
— Trustees of a settlement had power to sell 
without reserving minerals. On a sale by the 
tenant for life niider the Laud'^ Clauses Consoli- 
dation Act. 1S4.5, reserving the minerals : — 
Held, that tlie court has "jurisdiction, ufider 
Bs. 22 -Jc 32 of the Settled Land Act, 1S82. to 
order the money to be paid to the trustees, the 
tenant for life cunsentincr. Itvfland'K (Lnhe') 
Sctflrment, In re. 41) L. T. 196 ; 31 W. K. 947. 

Future Power of Sale.] — A will confined a 
trust for sale and division of tli;^ proceeds, but 
not being Immediately exercisable by the 
trustees, a sale was ordered under the 19 & 20 
Yict. c. 120 : — Held, that the proceetls might be 
paifl to the trustees instead of being applied as 
directCsl by s. 23. Ileinnley, In re. 43 L. J., Oh 
72 ; L. R. 16 Eq. 315 ; 29 L. T. 173 ; 21 WL R. 
821. 

Restraint on Anticipation.] — When lands 
settled in trusts for the separate use of a married 
woman for life without power of anticipation, 
and after her death in trust for sale, were, in the 
lifetime of the tenant for life, ordered to be sold 
under 19 t!s; 20 Yict. c. 120, the proceeds of the 
sale wmre ordered to be paid to the trustees of 
the settlement, to be held ujion the tru.sts 
declared of purchase money by the settlement. 
Moryan, In re, L. R. 9 Eq. 587 ; 43 L. T. 172 ; 
28 W. R. 516. 

# 

Tenant in Sibil Restrained from Alienation.] — 
Funds in court, representing the proceeds of sale 
of settled lauds w’hich were vested in a tenant 
in tail w'ho wms restrained by statute from 
alienating, wmre, on the application of the 
tenant in tail, ordered to be paid out to trustees 
appointed for the purpo^s of the Settled Land 
Acts, 1SS2 and 1884 ; but the court declined to 
direct the trustees to give notice of any intended 
investments to the tenant in tail next in 
remainder. Bolton Estate AaU, In re, 52 L. T. 
728. 

c. Costs and Expenses. 

Out of Corpus.]— Costs under 19 & 20 '^ict. 
c. 120, ordered to he paid out of corpus as the 
deficiency was caused by the testator. Wheeler 
V. Tootul, 16 VY. R. 273. 

To Tenant for Life.]— Costs irrecoverable 

from an insolvent company were ordered to be paid 


out of a fund in court to the tenant for life, 
Xavnn and Klnqsconrt By., In re, Eyas, Ear 
IHirfe, 21 L. R. Ir. 369. 

In 18S1 a tenant for life contemplated a sale 
of the estate, but he wlus restrained from selling 
by an injunction granted in an action brought 
by persons entitled in remainder. In 1884 the 
action was dismissed wuth costs : — Held, that 
in defending the action the tenant for life was 
entitled to be paid his extra costs of so mnch of 
the action as related to the exercise of the 
powers contained in the Settled Land Act as 
incidental to the exercise of his powder of sale 
under the provisions of the Settled Land Act, 
1SS2. Lie well ni, In re, Llewellui v. William 

57 L J., Ch. 316 : 37 Ch. D. 317 ; 58 L. T. 152 ^ 

36 W. R. 347. And see Tucheds SeWed EatateSf 
In re, infra, col. 778. 

Attempted Sale— Charge on Laud.] — On 

a sale by tenant for life only two small lots were 
sold : — Held, that under the Settled Land Act, 
1882, s. 21, sub-s. 10, the costs and expenses of 
an attempted but unsuccessful sale were properly 
payable out of capital moneys ; that, upon the 
application of the tenant for life the court had 
power under s. 46, sub-s. 6, and s. 47, to direct 
such costs and expenses to be paid out of the 
settled property, and to be raised by means of a 
charge on the land unsold. Smith's Settle! 
Estates, In re, CO L J., Ch. 613 ; [1891] 3 Ch, 
65 ; 64 L. T. 821 ; 39 W. R. 590. 

Settled property wms sold on the same day by 
private contract after attempted sale by auction : 
— Held, that one charge, according to the scale set 
out in Part I. of Sched. 1 of the General Order 
under tlnj Solicitor’s Remuneration Act, 1881, 
was payable out of the purchase money to the 
tenant for life’s solicitor for conducting the sale, 
including the conditions of sale, and one charge 
for deducting the title and completing the con- 
veyance, including the preparation of the con- 
tract ; and that the costs of the concurrence in 
the sale by the mortgagees of the tenant for life, 
and a proper sum for the auctioneer’s charges, 
w’ere also payable out of the purchase money.- 
Beclt, In re, Cartingtnn Estate, In re, 52 L. J., 
Ch. S15 ; 24 Ch. D.’SOS ; 49 L. T. 95 ; 31 W. R, 
910. 

Obtaining Consent of Mortgagees of Lifo 

Estate,] — On a sale by a tenant for life under 
the Settled Land Act, 1882, the costs of obtain- 
ing the consent and concurrence of mortgagties 
of the life estate, although they are costs inci- 
dental to the exercise of the statutory power of 
sale, ought not as a general rule to be paid out 
of capital money produced by the sale, though, 
there may^be special cases in which they can 
properly be so paid, Cardigan v. Cnrzon-Sowe^ 

58 L. J., Ch. 436 ; 41 Ch. D. 375 ; 60 L. T. 723 4 

37 W. R. 621— C. A. 

Compensation.] — Where leasehold pro- 
perty, held for an unexpired term of years, was 
sold under the Settled Estates Act, 1877, and the 
tenant for life sirffiered by reason of the sale a 
diminution of income, the court allowed the 
tenant for life the costs, as between solicitor and 
client, of the application for compensation, 
Walsh's Trusts, In re, 7 L. R. Ir. 554. 

Mining Leases.] — Costs of application by 
trustees under 19 & 20 Yict. c. 120, and 27 & 28 
Viet. c. 45, for powers of granting mining leases 
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to come out of the three*fourths of the profits 
which the act directed to be set apart for the in- 
heritance. Bormnffs Settled B'iutes^ In 13 
L. T. 49t ; 14 W. R. 125. 

■Where the court, under 27 & 28 Viet. c. 45, s. 2, 
amended an order made under the 19 k 20 Viet, 
c. 120, s. 10, by striking out a condition that 
certain mining leases should be settled by the 
judge, the costs of the application were directed 
to be paid out of the one-fourth part of the rents 
set aside by the trustees. Lomt v. Leeds (X) nits') ^ 
11 L. T. 442. 

Person Advancing Honeys,] — The court, in 
approving of an agreement to demise landed 
estates, and in directing that the costs of the 
application should be a charge on the property, 
ordered the name of the person advancing the 
money necessary for the payment of such costs 
to be inserted in the order. Ttinstall^ In 14 
L. T. 352. 

Enfranchisement.] — Upon a petition for the 
sale of settled real estate, partly freehold and 
partly copyhold, the court directed the copy- 
holds to he enfranchised, the whole to be sold as 
freehold, and the costs of enfranchisement to be 
paid out of the proceeds of sale, Adatr^ In re^ 
42 L. J., Oh, 841 ; L. R. 16 Eq. 124. 

Interim Investment.]— Held, under s. 32 of 
the Settled Land Act, 18S2, that the costs of an 
interim investment in debenture stock, of money 
paid into court by the commissioners of sewers 
under their special act (which did not authorise 
an investment in debenture stock) must be paid 
by them in like manner as if the mode of invest- 
ment were authorised by the special act. Han- 
hwry, In re, 52 L. J., Oh. 687 ; 31 W. R. 784. 

Application to Parliament ] — Estate settled 
on one for life, remainder to infant tenant in tail. 
The court declined to order that the costs of an 
application to parliament for a private act to 
carry into effect a proposed sale which was bene- 
ficial to the estate should be borne by the estate 
whether such application were or were not 
successful. But the tenant for life consenting, 
the court, being of opinion that the proposed 
application to parliament would be for the 
benefit of the infant, sanctioned the application 
on the terms that the costs were to be borne by 
the tenant for life, unless an act of parliament 
WL^> obtained otherwise directing. Stanford v. 
Jtol)Grts, 52 L. J., Oh. 50 ; 48 L. T. 262. 

Protection of Settled Land.] — Under 19 &; 20 
Vict. c. 120, s. 30, trustees of settled estates held 
entitled (1) to apply moneys in handffrom sales 
in paying solicitor and client costs of tenant for 
life in actions on questions of rights of common 
over the estates ; (2) in similarly applying sums 
from future sales- Under the Settled Estates 
Act, 1877, s. 17, application to the court for pay- 1 
ment of all costs not above included by a charge I 
on the estates, allowed, although no application 
had been made to the court before commencing 
proceedings. Be la Warfs (^Earl) Settled 
Mtates, In re, 51 L. J., Oh. 407 j 46 L. T. 340. 

Sewage Scheme.] — The tenant for life of 

settled estates having successfully opposed a 
sewage scheme proposed by. the sanitary authority 
of the parish in which the settled estates were 
situate, on the ground that the works would 


deteriorate the value of the estate, incurred 
certain costs. On a petition entitled in the 
matter of the Settled Estates Acts, 1856 to 1864, 
and the act 22 k 23 Vict. c. 35, the court held 
that the case came within s. 17 of the Settled 
Estates Act, 1877, and ordered that the petition 
should be amended by entitling it in the matter 
of that act, when, on the amount expended by 
the tenant for life not exceeding a sum named, 
being proved before the registrar, the court would 
advise the trustees to pay it. Willan^s Settled 
B'itates, In re, or Twyford A'b'bey Settled Estates, 
In re, 45 L. T. 745 ; 30 W. R. 268. ^ 

ParliamentaryPr ocee dings. ] — Proceedings 

successfully prosecuted before the house of lords 
committee for privileges to establish a claim to 
an earldom, the consequences of which were that 
the petitioner afterwards recovered estates which 
were subject to similar limitations; — Held to be 
“ proceedings taken for the protection of settled 
land,” the costs of which the court directed to 
be paid out of property subject to the settlement. 
Form of order. Rirett-Carnae’s In re 

(supra, col. 744), considered. Aylesford's (Eaid) 
Settled Estates, In re, 55 L. J., Ch. 523 ; 32 
Oh. U. 162 ; 64 L. T. 414 ; 34 W. R. 410. 

Costs incurred by a tenant for life, in success- 
fully opposing bills in parliament which were 
detrimental to the estate, allowed to him out of 
moneys which under the settlement were liable 
to be laid out in lands. Ormrod's Settled 
Estates In re, 61 L. J., Ch. 651 ; [1892] 2 Ch. 
318 ; 66 L. T. §45 ; 40 W. E. 490. 

Surveyor’s Costs.] — Costs, as between solicitor 
and client, of the solicitor and surveyor of the 
tenant for life for preparing and carrying out 
the necessary schemes for improvements on settled 
estates ordered to be paid out of capital moneys. 
Stamford's (^EarV) Settled Estates, In re, 58 
L. J., Cb. 849 ; 43 Ch. U. 84 ; 61 L. T. 504. 


d. Uischargre of Incumbrances. 

Incumbrance affecting Inheritance.] — The 

proceeds of settled land can be applied in paying 
off a debt secured by a mortgage of a long term. 
Ereieen, In re, Erewen v. James, 67 L. J., Ch. 
1062 ; 32 Oh. D. 383 ; 69 L. T. 13L ; 36 W. R. 
840. 

3®)rtgage affecting Part of Settled Estate.] — 
Under sub-s. 2 of s. 21 of the SetlSed Land^Act, 
the purchase money can be applied in discharg- 
ing a mortgage which affected part of the land sold 
and another mortgage which affected another 
part of the settled estate. Ckaytor's Settled 
Estate Act, In re, 53 L. J., Ch. 312 ; 25 Ch. D. 
651 ; 50 L, T. 88 ; 32 Vr. R. 517. 

Sale of Heirlooms.] — The money arising by the 
sale of chattels treated in a settlement as heir- 
looms, may be applied in the discharge of in- 
cumbrances affecting the inheritance, without 
keeping such incumbrances on foot for the 
benefit of the infant remainderman absolutely 
enfUtled to the heirlooms on attaining twenty- 
one. Marlborough’s (^Biihe) Settlement, In re, 
Marlborough (^Dulie) v. Majoribanks, 65 L. J., 
Ch. 339 ; 32 Ch. D. 1 ; 64 L. T. 914 ; 34 W. R. 
377 — 0. A. And see Marlborough (Bulte) and 
Queen Anne's Bounty (^Qooermrs) In re, supra, 
col. 769. 
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Bentcliarge,] — Purchase money may be 
applied, at the instance of the tenant for life, in 
redemption* of rentcharges payable for loans for 
the drainage and improvement of other lands 
settled upon the like uses Narari and Khuj^- 
vtwTt i?w., In re, Bya^Sy Ex 21 L, It. Ir. 

3G9. 

Land Drainage Charge.]— "Where settled land 
is' subject to a charge for land drainage improve- 
ments, repayable by instalments, money in the 
hands of the trustees of the settlement may, 
u^er the Settled Land Act, 1887, be from time 
to time applied in ])ayment of such portions of 
the instalments as represent capital, but not in 
payment of such portions as represent interest. 

(^Lo)'d') Sfdtled Eiitafes, In re, 57 L. J.. 
Oh. 182; 37 Ch. D, 123 ; r>S L. T. 7 ; 35 W. Ft. 
1C2. 

Charges for land <lraiuage and improvements 
repayable by instalment^, created before 1882, 
under the improvement of Land Act, 1864, 
cannot be paid out of the capital of the settled 
estates so as to relieve the tenant for life from 
the payment of the instaimfnts. Trustees ivho 
purchase such charges will imld them upon trust 
to receive the instalments payable by the temtot 
for life, and to treat them as capital. Kjuttch- 
hnlVa Settled E,IateSy In re, 54 L. J„ Ch. 1168 ; 
*29 Ch, D. 58S ; 53 L. T. 284 ; 33 W. E. 569— 
C. A. 

Tithes subject to Annuity —Purchase «rith a 
view to Discharge Incumbraiice.]^In 1804, by 
a marriage settlement, it was provided that an 
annuity of 640L should issue and be payable out 
of certain tithes granted to persons, their 
heirs and assigns, for the term of 1,000 years. 
The tithes afterwards became vested in the 
trustees of a will, subject to the annuity. The 
trustees sold part of the tithes for 30,670L On 
the application of the tenant for life under the 
will : — Held, that the tithes were an incorporeal 
hereditament, and included in s. 2, sub-s. 10, of 
the Settled Land Act, 1882. Held, also, that the j 
annuity created by a settlement was not a rent, ! 
because it did not issue out of a corporeal here- 
ditament ; but that it was an incumbrance on 
the tithes, and an incumbrance affecting the in- 1 
heritance within the meaning of the Settled 
Land Act, 1882, and, therefore, the trustees 
might apply the 30,6707. m the purchase of the 
annuity with a view to its discharge. Endaile, 
In ■ra.^Esdailc v. Esdaile, 54 L. T. 637. * 

Tithe-Eentcbarge — Payment of Instal- 
ments.] — A tithe rentcharge of 57Z. 12.s‘. 11/7. on 
settled land repayable in instalments wms re- 
deemed by the tenant for life at 1,181/. I65. lOr/. 
for the 36 annual instalments remaining pay- 
able. The estates were sold and the money paid 
to the trustees of the settlement. On an applica- 
tion by the tenant for life : — Held, that the in- 
stalments were not merely terminal charges 
within s. 21 of 45 & 46 Viet. c. 38, and 
that he was not entitled to be repaid the full 
amount of his advance, but that his right of 
recoupment should be ascertained on the following 
principles, viz. that he was entitled to be repiid 
the 1,181/. 16.f. 10(7. out of the capital sum, but 
that the instalments of 57Z. 12s, 11/7. should be 
treated as still subsisting and payable by him to 
the trustees for his life or the residue of the term 
for which they were charged on the land ; and 
that, inasmuch as the repayment to him out of 


the trust funds would diminish the capital fund, 
to the interest of which he was entitled for life, 
interest on the 1,181/. 16s. 10/7. should be deducted 
from the annual smn of 57/, 125, 11^7. and the 
present value of the difference for his life ascer- 
tained, and that he was entitled to be paid the 
1,181/. 16.<f, 10/7., less the value of such difference. 
Leln^teda {Dulte') Settled Estates, In re. 23 
L. li. Ir. 152. 

Different Estates.] — Where three estates 
which do not devolve in the same way are held 
by the court to constitute only one settled estate 
under one settlement, pioceeds of sale of one of 
tliem are applicable m the discharge of incum- 
brances aftecting the other two. Freme, In re, 
Ercme v. Logan, 63 L. J., Ch. 139 ; [1894] 1 Ch. 
1 ; 7 R. 1 ; 69 L. T. 613 ; 42 W. R. 119— C. A. 

Improvement Rentcharge.] — Tenant for life 
paid instalment of rentcharge created between 
1886 and 1890 under the Improvement of Land 
Act, 1864, to secure money boirow'ed by him for 
improvements : — Held, that the case did not 
come within s. 15 of the Settled Land Act, 1890, 
but within s. 1 of the Settled Land Act, 1887, 
and that he was not entitled to repayment out 
of capital money of sums paid before the date 
when he first required the trustees to pay the 
instalments. Lalison's Settled Estates, In re, G1 
L. J., Ch. 712 ; [1892] 3 Ch. 522 ; 41 W. R. 15. 
And see BrhtoVs (Lord) Settled Estates, In re, 
62 L. J., Ch. 901 ; [1893] 3 Ch. 161 ; 3 R. 689 ; 
69 L. T. 304 ; 42 W. R. 46 (infra, col. 778). 
Castle JBytIum (Yiear) and MUllayid Ey., Ex 
parte, 64 L. J., Ch. 116 ; [1895] 1 Ch. 348 ; 13 
R. 24; 71 L.T. 006 ; 43 W. R. 156, supra, col. 725. 

Redemption — Bonus to Owner of Rent- 

charge.] — ^Where a rent charge has been created 
upon settled land in pursuance of an act of 
parliament, with the object of paying off money 
advanced to defray the expenses of improve- 
ments authorised by the Settled Land Act, 1882, 
the trustees of the settlement may, out of capital 
money, properly pay, in addition to the amount 
of the unpaid principal money, a reasonable sum 
by way of bonus. Sudeley's (Lordl) Settled 
Estates, In re (supra), disapproved, Egmont's 
(Lord) Settled Estates, In re, 59 L, J., Ch. 768 ; 
45 Ch. D. 395 ; 63 L. T. 608 ; 38 W. E. 762— 
C. A. 

Tenant for Life — Obligation to mafte 

Payments to Sinking Pund — ^Validity.] — Under 
a settlement trustees were enabled, at the request 
of the tenant for life, to raise certain sums of 
money for improvements, which were to a large 
extent thos^ authorised by the Settled Land 
Act, 1882, and to hand them over to him to be 
applied by him for such improvement purposes, 
without any liability on the part of the trustees 
to see to their application. The tenant for life 
was, according to the terms of the settlement, 
under an obligation to replace out of income 
(by way of sinking fund) the moneys so handed 
over to him by twenty-five annual instalments. 
He received moneys from the trustees, applied 
them for improvements, and paid several con- 
tributions to the sinking fund : — Held, that the 
obligation to recoup did not in any way affect 
the right of the tenant for life to exercise any of 
the powers of the Settled Land Act, 1882, and 
consequently did not contravene s. 51 of that 
act. Sudhnry and Foynton Estates^ In re^ 62 
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L. J., Gh. 639 ; [1893] 3 Ch. 74 ; 3 R. 661 ; 68 
L. T. 707 ; 41 W. B. 585. 

Purcliase of Terminal Eentckarge before 
1887 — Redemption — Sale of Improved Portion 
of Estate.] — The tenant for life under a settle- 
ment borrowed money under the Improvement 
of Land Act, 1864, the repayment thereof being 
secured by terminable rentcliarges created under 
the act in common form, and containing no pro- 
vision for redemption. These rentcharges were 
in 1883 and 1885 bought up by the trustee of 
the settlement out of capital money subject to 
the settlement. In 1888 the portions of the 
estate on which the improvements had been 
made were sold, and the rentcharges were, 
under the powers of the Settled Land Act, 1882, 
shifted to other portions of the estate : — Held, 
that this was an investment under s. 60 of the 
act of 1864 ; and not an expenditure of capital 
money in providing for the paymenC of the 
rentcharges; that it was, therefore, not within 
the language of the act of 18S7 ; and that the 
act of 1887 was not retrospective so as to apply 
to purchases made before it came into operation, 
and therefore the tenant for life was not entitled 
to be recouped the instalments which he had 
paid ; but he was entitled, although the im- 
proved land had been sold, to have the instal- 
ments accrued due after the 25th of March, 
1889, when the question was first raised, pro- 
vided for out of capital. MowarcVs SMled Es~ 
tales, 1% re, 61 L. J., Ch. 311 ; [1892] 2 Ch. 
233 ; 67 L. T. 166 ; 40 W. E. 360. 

And see Cases under next section, 

e. Improvements. 

Right of Tenant for life — Discretion.] — A 
tenant for life of settled lands can require 
capital moneys arising under the settlement to 
be applied in payment for permanent improve- 
ments when the trustees have powers under 
which they might make the improvements 
themselves and pay for them out of the rents 
and profits. The fact that the tenant for life 
will derive a benefit from the exercise of any 
power under the Settled Land Act is not in itself 
sufficient to prevent him from exercising the 
honest discretion required of him by s. 63 of the 
act. Stamford^ s (Lord') Estate, In re, 56 L, T. 
484. 

Approval of Scheme before work commenced.] 

— In order that the court may sanction payment 
of the cost of permanent improvements out of 
capital money, a scheme for the proposed works 
must be submitted by the tenant ^or life to the 
trustees before the works are commenced. If 
the tenant for life executes the work at his own 
expense without a scheme approved by the 
trustees, the court cannot then authorise tie re- 
payment of the cost out of capital money. 
Whether the expense of improvements on lands 
which have been sold, and so are no longer com- 
prised in the settlement, can be afterwards paid 
out of capital money, quaere. SotolilMs 
Settled Estates, In re, 66 L. J., Ch. 445 ; 36 Oh. 
H. 41 ; 56 L. T. 244 ; 35 W. B. 463—0. A. 

No Scheme — Costs.] — ^Where a tenant for life 
desires to have improvements carried out on the 
settled land, but submits no scheme to the trus- 
tees or the court, and himself orders the im- 
provements to be executed and pays for them, 


the court has power to order the trustees to 
reimburse the tenant for life out of capital 
moneys m their hands, but applications with that 
view by the tenant for life will not be en- 
couraged. Semble, the court will not allow the 
tenant for life his costs of such an application, 
unless he can show that all such improvements 
are of a kind which ought to be charged on the 
settled land. Tuclier's Settled Estates, In re, 
64 L. J., Ch. 513 ; [1895] 2 Ch. 468 ; 12 B. 320 ; 
72 L. T. 619 ; 43 W. B. 581— C. A. And see 
next case. 

Past Expenditure.] — Whether the court had 
power to .sanction the payment for past expen- 
diture, qumre. Broadwater Estate^ In re, 54 
L. J., Ch. 1104 ; 63 L. T. 745 ; 33 W. B. 738— 

C. A. 

Extra Expenditure — Scheme — General Ap- 
proval of Trustees,] — In carrying out a scheme, 
which has been duly approved by the trustees, 
for permanent improvements, extra expenditirre, 
not included in the contract forming part of the 
scheme submitted to the trustees, may be charged 
on capital moneys, where such extra expenditure 
lb- incidental to and has properly been incurred 
in a due execution of the scheme, and where the 
approval of the trustees has been general, and 
not limited to the particular amount mentioned 
in the contract. Bulioer Ii/tto/Is Will, In re, 
Knehworilh Settled Estates, In re, 57 L. J., Ch. 
340 ;.38 Ch. D. 20 ; 59 L. T. 12 ; 36 W. R. 42^ 

-C-A. , 

Appearance by Trustees on Application.] — 

The court will not hear counsel for the trustees 
of a settlement in support of an application by 
the tenant for life when his interest is opposed 
to those of the remaindermen, it being the duty 
of the trustees to act as a check upon him. 
Hotehli'm's Settled Estates, In re, supra. 

On such an application, the trustees should 
appear separately. Broadwater Estate, In re, 
supra. 

Euture Capital Money — No Capital Money in 
hands of Trustees.] — When trustees have no 
capital money m their hands, the court has no 
power under s. 26 of the Settled Land Act, 1882,. 
to authorise payments for improvements out of 
capital money to arise in future. Mdlarls Set- 
tled Estates, In re, 62 L. J,, Ch. 761 ; [1893] 
3^h. 116 ; 2 B. 529 j 69 L. T. 202 ; 41 W. B. 
677— C. A. -V 

Prospective Order — Discretion,] — 

Where improvements authorised by the Settled 
Land Acts have been made upon land in settle- 
ments, and paid for with money borrowed and 
repayable by a ren^charge, the court cannot, 
under s. 15 of the Settled Land Act, 1890, direct 
' the trustees to apply future capital moneys 
coming into their hands in repayment thereof. 
Bali son's Settled Estate, In re (supra, col. 776) 
followed. Bristol's (Liml) Settled Estates, In re, 
62 L. J., Ch. 901 ; [1893] 3 Ch. 161 ; 3 B. 689 ; 
69 L. T. 304 ; 42 W. B. 46. 

• 

Expenditure before Settled Land Act, 1882 
— Scheme.] — A tenant for life of settled estates 
advanced money for (1) improvements executed 
before the Settled Land Act, 1882, came into, 
operation, hut of the nature subsequently 
; authorised by that act ; (2) similar improve- 
I ments executed since that act, but as to which 
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no scheme had been submitted under s. 2G of 
that act. On his death the court allowed pay- 
ment to the present tenant for life as regarded 
(2) under s. l.o of the act of li?9u, holding that 
this was a case of repaying a loan. As regarded 
(1), the court declined to allow the payment, on 
the ground that the expense had been deliber- 
ately incurred by the tenants for life at a 
time when it could not be paid out of capital. 
OrmnnVs Settled JEdates, In re, 61 L. J., Ch. 
•651 ; [1892] 2 Ch. 318 ; 66 L. T, 845 ; 40 W. li. 
490. 
es> 

Evidence as to Kature of.] — A summons asked 
for a declaration that trustees might apply 
capital m payment of such part as represented 
principal of a rentcharge payable under an order 
made on the 2ist June, 1883, by the Land Com- 
missioners. The summons was oideied to stand 
over for further evidence shou mg that the work 
done came within the description of improve- 
ments in s. 25 of the Settleil Land Act, 1882. 
The inspector of works of the land commissioners 
had made a certificate in April, 1883, in which 
he stated that in his opinion the works ‘‘will 
produce a permanent improvement in the yei^ly 
value of the land exceeding the yearly amount 
pioposed to be cbarge<l thereon.” There was no 
satisfactory evidence of the nature of the works 
executed: — Held, that there was no evidence 
here that the work done was nut work for winch 
the tenant for life w’as liable, nor that the "work 
came within the description of improven^nts in 
s, 25 of the Settled Land Act, ; that with- 
out such evidence the court could not authorise 
the trustees to apply capital in pajunent of the 
rentcharge. JS^ewtoiCs Settled Ilstate^^ In re^ 61 
L, T, 787. 

Repairs.] — Lands were devised in 1861 to I 
trustees during the lives of certain tenants for 
life, in trust to receive the rents and manage the 
estate with the powers of absolute owmers. An 
annuity was to be paid to the tenant for life in 
possess^ion out of the rents, and the surplus rents 
to be laid out in the purchase of real estates, or 
accumulated for tw’eiity-one 3’ears from testator’s 
death, and the income of the accumulations paid 
to the tenant for life ,* fiom the expirat on of 
that period the whole of the surplus rents yearly 
accruing to be paid to the tenant for life m 
possession, and also the income of the accumu- 
lated surplus. The period of twentj'-one y^ws 
from ntestator’^death expired in January, 1885. 
The surplus Tents accumulated during the 
tw‘enty-one years amounted to 37,000Z. Repairs 
and improvements amounting to between 4,U00Z. 
and o,OU0Z. were required to be made ou the 
settled property : — Held, that the proposed 
improvements could be paid out of the 37,OOUZ. 
capital money, but the repairs must be paid out 
of income. Clarlie v. Thornton, 56 L. J., Ch. 3U2 ; 
35 Ch. D. 307 j 56 L. T. 294 ; 35 W.R. 603. 

Different Deeds ~ Settlement of land — 
Bequest of Personalty to be invested on Trusts 
of Settlement.] — By a settlement lands ivere 
settled by A. M. M and A. E. M. M. in strio^ 
settlement. A. M. M. b}' his will bequeathed lo 
his executors the residue of his personal estate, 
upon trust to invest the same in the purchase of 
lands to be settled upon the trusts, Ac., of the 
settlement : — Held, that the executors were 
authorised under the Settled Land Act, 1S82, to 
pay the costs of improvements on the settled land 


out of the residuary personal estate. 

Settled Hatate, In re, 60 L. J., Ch. 273 ; [1891] 
1 Ch. 399 ; 63 L. T. 311 ; 39 W. R. 209. 

Real estate devised in strict settlement, and 
residuary pei sonalty to be laid out in the pur- 
chase of lands to be settled to the same uses. 
After the date of the will the testator executed 
a deed wiiereby he assigned specific personalty 
to the same persons, whom he named as the 
trustees and executors of his will, upon trusts 
(not referring to, but) corresponding with, and 
only in a remote contingency differing from 
those of the will. The mansion house having 
been pulled down, and requiring to be re- 
built : — Held, that out of the specific personalty 
fund settled by the deed, 24:,000Z. should be 
advanced to the tenant for hfe co pay for the 
rebuilding, and that out of the same fund 
40,OOOZ. should be set aside, and the dividenrls 
accumi dated for tw^enty years, until an amount 
of 24,000Z, should be saved, with which the same 
fund should be recouped. Donaldson v. Donald- 
son, 3 Ch. D. 743 ; 34 L. T. 900 ; 24 W. R. 
1037. 

Where a will and a deed constitute one settle- 
ment, capital money arising under the deed may 
he applied towards improvements on land under 
the wall, provided such improvements are autho- 
rised both instruments, Dyng's Settled, 
Rstates, In re, 61 L. J., Ch. oil ; [1892] 2 Ch. 
219 ; 66 L. T. 754 ; 40 W. R. 457. 

Different Estates.] — Permission was given to 
the tenant for life of a settled estate, which had 
been sold under an order of the court, to apply a 
portion of the purchase money on the permanent 
improvement of another estate which had been 
purchased and settled upon the trusts of the 
original property. Clitheroe, In re, 20 L. T, 6 ; 
17 W. R. 345. 

Where four estates devised by wall to the 
same tenant for life constituted one settled 
estate within the meaning of the Settled Land 
Act, capital monej" arising from one held ap- 
plicable for improvements on another estate. 
Stamford's {Earl') Settled Estates, In re, 58 
L. J., Ch. 849 ; 43 Ch. D. 84 ; 61 L. T. 504. 

“Annual Rental of Settled Land.”] — In 
calculating the “ annual rental,” mentioned in 
s. 13 (iv.) of the Settled Land Act, 1890, the 
income of capital money arising under the 
Settled Land Act, 3 882, must be included. 
Teissier's Settled Estates, In re, 02 L. J., Ch. 552 ; 
[1893] 1 Ch. 153; 3 R. 103 ; 68 L. T. 275 ; 41 
W. R. 184. 

In estimating the annual rental of the settled 
land for th^ purpose of fixing a limit to the 
amount allowed out of capital for the expense of 
rebuilding, the annual letting value of the 
mansion house and park, or even of a farm in 
the occupation of the tenant for life, is not to he 
included, but the rental value of a farm for the 
moment actually let is to be so included. 
IValher's Settled Estate, In re, infra. 

In ascertaining the half of the annual rental of. 
the settled land for the purposes of s. 13 (iv.), 
the rental of the whole of the land in settlement 
must be taken into account. Gerard's (Lord) 
Settled Estates, In re, infra. 

Mansion House — Chapel — Stables— Agent’s 
House,] — The following are not improvements on 
which capital money may be expended under the 
Settled Land Acts : — (1) Building additions to 
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the mansion house and improving its architectural 
appearance. (2) Building a chapel for Roman 
Catholic service. (B) Building new stables, 
the present stables being inconvenient and in- 
sufficient, (4) Building a house for the resi- 
dence of the estate agent. Houghton Htate, In 
Q'e (infra), disapproved. Gorarls {Lord) Settled 
^Estates, In rc^ 63 L. J., Ch. 23 ; [1898] 3 Ch. 
.252 ; 7 R. 227 ; 09 L. T. 393— G. A. 

Semble, the iimitation of half the annual in- 
come of the se tied land placed upon the 
expense of rebuilding a mansion house by the 
Settled Land Act, 1890, s. 13, sub-s. iv., refers to 
the whole of the land subject to the settlement, 
^ind not to the particular estate on which the 
house is situate. Ih. 

Bebuilding. ] — Ifhe expression “ rebuild- 
ing of the principal mansion house” m s. 13 (iv.) 
of the Settled Land Act, 1890, will be construed 
strictly, and must amount to something more 
than structural alterations, however extensive 
He Teiss'ier's Settled Mstates^ In re^ supra. 

Where a tenant for life made considerable 
alterations in and additions to a mansion house 
on the settled land, and in doing so pulled down 
part of the house but left the main walls stand- 
ing, the work is a rebuilding within s. 13, sub- 
s. IV., of the Settled Land Act, 1890. Wallier'a 
Settled Eatatc^ In re^ 63 L. J., Ch.314; [lS9t] 

1 Oh. 189 ; 8 R. 370 ; 70 L. T. 259. 

Whether a building forms part of the princi- 
pal mansion house is a question of fact in each 
case. A “ rebuilding ” of the principal mansion 
Louse under the acts is to be understood in con- 
nection with the structure, and tloes not mclude 
mere architectural embellishmeut, ^ Gerard a 
I^Lord') Settled Estates^ In re^ supra. 

Alterations with a View to Let.] — There 
must be a present intention of, if not an actual 
-contract for, letting, in order to give the court 
jurisdiction to authorise capital money to be 
-applied in “making any additions to or altera- 
tions in buildings ” under s. 13 (li.) of the Settled 
Land Act, 1890. He Teissier's Settled Estates^ In 
3'c% supra. 

Immediate or Prospective Letting.] — 

Sect. 13 (ii.) of the act of 1890, only applies 
where the expenditure is to be made in view of an 
immediate or prospective letting. He Teissier's 
Settled Estate^ In -re, supra, approved. Gerard's 
(^Lord') Settled Estates^ In re, supra. 

Mines — Erection of New Pumps.] — The 
erection of a new pumping engine and pumps 
for draining some mines incliuleil in the settle- 
ment : — Held, to be improvements j^ithorised bv 
?s. 25, sub-s. XX., of the Settled Laud Act, 1882. 
Mnndy's Settled Estates, In re, 60 L. J., Ch. 273 ; 
{1891] 1 Oh. 399 ; 63 L. T. 311; 39 W. K. 209. 

Water Supply — Improvemeuts to be 

-carried outby Company— Sale of Settled Land to 
the Company for such Purpose —Consideration.] 

— Where the evidence is clear that, under the 
-circumstances of the case, to allow a scheme, 
whereby a company is to execute improvements 
within the meaning of the Settled Land Acts, is 
more beneficial to the estate than expending 
capital moneys thereon, the court may sanction 
the scheme, although one of the terms is a sale 
cf part of the settled land, necessary to enable 
the company to carry out the improvements, 
in consideration of fully paid-up shares in the | 


company. Orwell Parh Estate, In re, 8 K. 
521. 

! Additions to or Alterations in Buildings 
I — Heating Apparatus — Hew Entrance — Hew 
; Roof.] — By s. 13 (n.) of the Settled Land Act, 
1890, capital moneys may be expended in making 
“ additions to or alterations m buildings ” ; these 
words mclude the provision of a nesv roof or a 
new entrance, but not the provision of a boiler 
and pipes for interior heating apparatus,. 
GasltelVs Settled Estates, In re, n3 L. J., Ch. 
243 ; [1894] 1 Ch. 485 ; 8 R. 67 ; 70 L. T. 554: 
42W. K219. ^ 

Drainage — Rebuilding.] — The following 
are iiiiprovenieiits on which capital money may 
be spent under the Settled Land Acts : (1) a 
larger and better supply of water to a mansion 
house ; (2) a new and improve 1 s^^stom of drain- 
age ot the mansion house ; (3) rebuilding of 
the stables, which were out of repair ; (4) the 
building of an agent s house ; and (5) the build- 
ing of two cottage.s. IIungMon Estate, In re, or 
Chohnonddeif s {^Marquis) Settled Estate, In re, 
55 L. J , Ch.‘37 ; 30 Ch. L. 102 , 53 L, T. 196 ; 
33 vW. R. 869. 

Embankment.] — Proceeds of a sale (under the 
direction of the court) of some settled estate, 
may be expended in making an embankment or 
side weir of a river to protect other parts of the 
same :{C^ttled estate, the banks of the river 
having t^een damaged by floods. Leadhltter, In 
rc, 3U VV. R. 378. 

Buildings,] — XJmler 19 & 20 Viet, c. 120, s. 23, 
moiie^^ arising from timber cut under an order of 
the court was ordered to be expended in erecting 
new farm buildings and other permanent im- 
provements of the propert)\ Encman, In re, 
43 L. J., Ch. 702 ; L. R. 9 Ch. 681; 31 L. T. 265. 

Moneys which, under the ti lists of a -vviJl, settle- 
ment, or private act of parliament, are to be in- 
vested in the purchase of land, as well as moneys 
to be invented under the Beetled Kstates^cft or 
the Lands Clauses Act, may be employed in the 
erection of new buildings on land settled to the 
same uses, if it is beneficial to the estate ,* but 
repairs and peimanent improvements do not 
come within this jirinciple. Hrake v, Trefnsis, 
L. E. 10 Ch. 364 j 33 L T. 85 ; 23 W. R. 762. 

Experiments — “ Silos.’’] — The tenant for life 
of a settled e&tate after the passinl^of the 8*e*ttled 
Land Act, constructed “ silos ” upon the estate, 
and pioposed to construct others . — Held, that 
though a “silo” might come within the term 
“ buildings ” used in the act, yet, inasmuch as 
the construction of silos was in the nature of an 
experiment, the expenttiture could not be sanc- 
tioned. Broadwater Estate, In re, 54 L. J., Ch. 
1104 ; 53 L. T. 745 ; 33 W. K. 738—0, A, 

Paving.] — Purchase money of part may be 
applied m payment of a sum assessed by a cor- 
poration upon the owners of another pait of the 
settled esta e, as their contribution toward.s the 
expenses of flagging and paving a street. 
Hilluird, In re, 88 L. T. 9.S. 

f. Other Cases. 

Interim Investment,] — An order was made for 
the payment of 1 ,200/. (proceeds of a sale) into 
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court, and for reinTCstment in land, anti for in- 
ttu’ini investment in consols : — Held, ^ that the 
acjountant-g'eneral was not bouml to in\ est the 
money in consols without a written request from 
the solicitor wditj paid it in, JVoodrorl’^ In /v', 
41 L. J., Ch. 22 ; L. E, 13 Eq. 1S3 ; 25 L. T. 459. 

By Trustees.] — Trustees may deal with 

the proceeds of sales sanctioned by the court 
im ler s. 24 of the 19 20 A’ict. c. 120. Pencoch, 

In /Y’, 12 Jur. (X.S.) 959; 15 L. T. 200; 15 
AV. K. lUU. 

4 *^ Aloiiey received by trustees upon a sale under 
the 19 20 Adct. c. i20, may be mvesteil in any 

of the investments in which cash under the cen- 
tred of the court mar be investal. Caoli, In re, 40 
L. J., Ch. 400 ; L, B. 12 Eq. 12 ; 24 L. T. 413 ; 
19 AV. B. 693. 

Money x>aid to trustees upon a sale can be in- 
vested temporarily only in exchequer bills or 
consols as directed by s. 25 of the 19 cA; 20 Vict. 
e. 120, and caimt»t be invested in any of the 
other W’ays in which cadi uiuler the contiol of 
the court may be invested Boyd, In re, 42 
L. J., Ch. 5oV) ; 2S L. T. 799 : 21 AV. B. 667. 
S. P., Shaw, In re, 41 L. J., Ch. 166 ; L. B. 14 
Eq. 9. ' 

Specified Investment.] — In making an 

order for interim investment under the ^Settled 
Estates Act, IS 77, 40 A 41 Vict c. IS, the court 
declined to give the trustees of the settlement 
authority to select the investments in udiicli the 
purchase money should be laid oj^t, and diiectcd 
that the particular investment should be specified 
in the order. Taylor's Settled Pstates, In re, 28 
AV. E. 594. 

Discretion of Court.] — Upon a petition pre- 
sented under the Settled Estates Act, 40 & 41 
Ahct. c. 18, &s. 34, 35, and 36, for the comfirraa- 
tioii of a contract for sale, the court, in the 
exercise of the discretion conferretl upon it by 
s. 35. tlirectcd the reinvestment of the purchase 
mon^ in the manner provided by s. 34, without 
any lurther a}>plication to the court. Hoar els 
Settled Estates, In re, 30 AV. R. 177. 

Debenture Stock,] — AA'here, under a will, 
money is bequeathed to trustees in trust to lay 
it out in the purchase of land, to bo settled in 
strict settlement, the trustees may inved it in 
debenture stock, in accordance with the ^ro- 
visiems of s. 21 of the Settled Land Act, 1882. 
Mdcltenzids Irusts, In re, 52 L. J., Ch. 726 ; 23 
Ch. 1). 750 ; 48 L. T. 936 j 31 AV, E. 948. 

Change of Investment.] — Proceeds of settled 
land invested in consols in the names of trustees : 
— Held, that the trustees^ might sell the consols 
and reinvest in securities mentioned in s. 21 of 
the Settled Land Act, 1882. Tennant, In re, 58 
L. J., Ch. 457 ; 40 Ch. D, 594 ; 60 L. T. 4SS ; 37 
W. R. 542. 

Investment on Hortgage.] — Proceeds of laud 
sold under 19 20 A^'ict. c. 120, were paid into 

court. A petition was presented by the ten^t 
for life, with the consent of the tenant in t?al, 
for liberty to invest the purchase money on 
mortgage. The court made the order. JVall v. 
Hall, 8 L. T. 44 ; H AV. B. 298. 

Option of Tenant for Life-Power of Trustees 
to give Receipts,]— In 1886 the tenant for Efe of 


settled lands sold under the provisions of the- 
Settled Lanil Act. Trustees had previously been 
appointed by the court for the purposes of the 
act. The purchaser refused to complete his con- 
tract, unless the purchase money was paid into- 
court, and an order was made on his application 
with the consent of the tenant for life, giving 
him liberty to pay it in, and it was paid im 
accordingly : — Held, that by consenting to the 
order for payment of the purchase money intO’ 
court, the tenant for life had exercised the option 
given to him by sub-s. 1 of s. 22 of the act, and 
that the money could not, therefore, be paid out 
to the trustees, but must remain in court, and be 
invested or applied under the direction of the 
court. Bemblc, that the power to give receipts,, 
wdiich is conferred on trustees by s. 40 of the act^ 
extends to trustees appointed by the court under 
s. 38. Coolies v, Cookes, 56 L. J., Ch. 307 ; 34 
Ch. D. 498 ; 56 L. T. 159 ; 35 AV. B. 402. 

4. Apportionment of, on Sales of 
Leaseholds. 

Income of Purchase Money.] — Leaseholds for 
lives in settlement subject to a trust for renewal 
w^ere, after refusal to the lessor to renew, sold 
under the Leases and Sales of Settled Estates 
Act, 1877 : — Held, that the first taker wa& 
entitled only to the income of the purchase 
nionev. BarheCs Settled Estates, In re, .50 L. J.^ 
Ch. 769 ; IS Ch. D. 624 ; 46 L. T. 433 ; 29 AV. k1 
909. 

Diminution of Income.] — AVhere leasehold 
property, held for an nnexpired term of yeais^ 
was sold cruder the Settled Estates Act, 1877^ 
and the tenant for life suffered by reason of the 
sale a diminution of income, the court, applying 
the principle of Js/iew v. Woodliead^ (14 Ch. D. 
27). directed a calculation to be obtained from 
an actuary of what equal half-yearly sums, for 
the residue of the terms, the proceeds of the sale 
would produce, taking interest at 3 per cent. so» 
as to exhaust that sum at the expiration of the 
term, and that in each half-year the dividends on 
the stock then remaining, in which the proceeds- 
of sale W’ere invested, should be paid to the 
tenant for life, and so much of the stock trans- 
ferred to the same person as with the cash divi- 
dend would make up the half-yearly sum so to* 
be ascertained, the residue of the fund, if any, at 
the expiintion of the life interest, to go to the 
persons absolutely entitled in remainder. Walmsr 
Tmsts, In re, 7 L. B. Ir. 554. 

Application of Income,]— AVhere the facts are 
similar, dec^ions on s. 74 of the Lands Clauses 
Consolidation Act, 1845, are authorities on s. 34 
of the Settled Land Act, 1882. As betweem 
tenant for life and remainderman, where lands 
subject to a beneficial lease are sold under the 
Settled Laud Act, ISS2, the tenant for life will,, 
during the unexpired period of the term, be en- 
titled to so much only of the income of ^the in- 
vested purchase moneys as equals the rents under 
the lease, and the rest of that income must be 
accumulated and invested for the benefit of the 
inheritance until the date when the lease would 
have expired. Cottrell v. Cottrell, 64 L. J., Ch. 
417 ; 28 Ch. D. 628 ; 62 L. T. 486 ; 33 AV. R.36H 
But see Gerard's (Lord) Settled Estate, In re^ 
supra, col. 768. 


E. E. H. B. 
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SETTLEMENT. 

[By H. J. HEWBOLT.] 

I. Obligations to Settle. 

A. Informal Contracts. 

1. AgreemenU to Settle. Statute of Frauds^ 

787. 

2. Representations and Pi^omises before 

Marriage^ 793, 

B. Articles. 

1. Rnforoing by the Coui% 810. 

2. Post-nuptial Settlement Ub pursuance of — 

See post, II. A. 1. tf. 

3. Reetification of — See post. III. A. 1. a. 

and III. A. 3. 

i. Form — Construction of — See Trusts 
Executory. 

C. Covenants to Settle. 

1. Specific Property. 

a. Covenants to Bequeath, 814. 

b. Covenants by Husband or Wife. 

i. What Property included, 820. 

ii. Lien, 822. 

hi. Further Security by Husband, 824. 
iv. How Enforced, 826. 

V. Proof on, in llankruptcy — See 
Bankruptcy. 

c. Covenants by Parents. 

i. Lien, 829. 

ii. How Enforced, 832. 

hi. Proof on, in Bankruptcy — See 
Bankruptcy. * 

d. Covenants by Other Persons, 836. 

e. Deficiency of Fund Covenanted to be 

Settled, 837. 

2, Covenants to Insure^ and Settlement of 

Policies. 

a. In General, 839. 

h. Premiums and Duty of Trustees, 841. 

c. Right to Policy Moneys — See In- 

surance. 

d. Right to Bonus — See post II. B. 8. h. 

3. Covenants to Settle After-acguired Pro- 

perty. 

a. Construction, 842. 

b. Property Included. 

i. Property Vested in Interest or 

Possession at Date of Marriage, 
846. 

ii. Reversionary Interests in Per- 

sonalty, 850, 

hi. Remainders and Contingent In- 
terests in Real Estai:e, 856. 
iv. Property Acquired after Ter- 
mination of Coverture, 857. 

V. Property Settled to Separate Use 
of Wife, 869. 

vi, Other Property, 866. 

vii. Amount, 871. 
vih. Enforcing, 873. 

c. Consent of Wife, 876. 

d. Other Matters, 875. 

4, Performance and Satisfaction of Cove- 

nants. 

a. General Principles, S76. 

b. Actual Discharge of Liability, What 

Amounts to, 876. 

c. Covenants to Purchase or Settle 

Land. 


i. In General, 87S. 

ii. Lands Purchased but not Settled,. 

880 . 

iii. By Devise of Lands, 882. 

&, By Gift m Will, 883. 

e. By Share under Statute of Distri- 
butions, 887. 

/, By Other Provisions or Property of 
Covenantor, 889. 

g. Satisfaction by Legacy of Portions 
and of Covenants by Parents to 
Settle Property on Children, and. 
Sati&faction by Portion of Legacy^ 
^See Portion. 

II. Executed Settlements. 

A. Validity, Consideration, and Execu- 

tion. 

1. Consideration — Validity of. 

a. Articles or Promise before Marriage; 

(Post-nuptial Settlements), 891. 

b. Marriage. 

i. In General, 892. 

ii. Marriage within Prohibited De- 

grees of Affinity, 894. 

.. 0 . Other Considerations, 896. 

d. Voluntary Settlements, 900. 

2. To Whom Consideration will Fjctend. 

a. Principles, 904. 

b. Children — Of What Marriage, 908. 

c. Collaterals, 910. 

^d. Next of Km, 912. 

e. Husband Purchaser of Wife’s Por- 

tion, 913. 

/, Strangers, 914. 

g. Settlement in Bar of Dower — See 
Husband and Wife. 

3. Fon-Fxeeutton — Effect.^ 915. 

4. Execiition, Presumption ofy 916. 

B. Property Settled. 

1 . Construction of Settlement — General 

Words, 917. 

2. What Property Included, 91 8. ^ 

3. Realty — See Settled Land. 

4. Heirlooms and Personalty on Ti'ustsof 

Real Estate. 

a. Heirlooms, What are, 922. 

b. Chattels Settled as Heirlooms with- 

out Reference to Cses.of Freeholds^ 
923 

^ €. Chattels Settled with a Title, 926, 

d. Rights of Tenant in TMl, 926. ** 

e. Directions against Vesting under 

Twenty-one, 983. 

f. Rights of Other Persons, 936. 

g. Protection of and Security for Heir- 

looms, 938. 

h. Sale, 938. 

5. Furniture and Other Personalty, 938. 

6. Insurance Policies. 

a. In General — See ante, col. 839. 

b. Duties and Liabilities of Trustees, 940,. 

7. Deficiency in Settled Property ^ 941, 

8. Augmentation of Settled Property, 

a. In General, 942. 

b. Bonuses on Insurance Policies, 946. 

0 . Bonuses on Stock and Shares, 947. 

0. Executed Settlements, Limitations 
AND Interests created by. 

1, Construction — General Principles, 949. 

2. Particular Words, 961, 



m SETTLEMENT. 788 


3. For Children. 

a. Of Future Marriage, 956. 

‘ h. Children to be Begotten, 957, 

c. After-born Illegitimate Children, 957. 

d. Classes and Vesting, 958. 

e. Under Powers, 960. 

/. Portions — See Portion. 

g. Younger and Eldest, 961. 

4. For I, 964. 

0. Ft ir Heirs — /Itir-at-Zaw, 9G9. 

6. For FxL’L'utors and Administrators^ 972. 

7. Fit}' Personal Pcj)}'ese7itatn'eSf 976. 

;S. For Sext-of-Fin. 

a. Who are Entitled as, 977. 

h. Time for Asceitaining, 981, 
c. On Dying Unmarried, 984. 

*9. For ToJhnteo's, 989. 

10. For Survivors^ 991. 

11. Fife Estates in Pealtg, 992. 

12. E/fe Litertsts In Personalty^ 995. 

13. Estates in Fee or in Tail, 998. 

14- Vested. Confingeiit. and Future Intei'ests — 
See that article. 

1.5. CJiaf'ges. lUOl. • 

16. Other Limitations and Interests, 1006, 

17. Fa (hu'e of Limitations — Resulting Trust, 

loll. 

18. Corenants for Title, 1015. 

U. Executed Settlements, how E:vforced. 

1. In (Leneral, 1U17. ^ 

2. Voluntarij Settlements, 1019. 

XII. Eectification, Rescission, Revocation, 
and Discharge. 

A. Rectification by Articles and Settle- 
ments. 

1- Mistahc or Omission. 

a. In Articles, 1024. 

1). In Settlements, 1025. 

2. Variance heticeen Ai'ticles and Scttle- 

ments. 1039. 

3. Rent ifieat ion of Voluntary Settlements, 

1043. 

4. El' I den ce and Onus of Proof , 1045. 

5. On Divorce or Dissolution of Marriage, 

1049. 

Rescission by Court. 

Of Viduntai'ij Settlements, 1058. * 

2. Fraud on Mamtal Rights, 1062. j 

O. Revocation. 

1. In General, 1068. 

2- Revocation of Voluntary Settlements. 

a. What Amou^its to — in General, 1072. 
h. Retention or Cancellation of Deed by 
Settlor, 1076. 

c. Omission of Power of Pievocation, 

1079. 

d. Duty and Liability of Solicitor, 1082. 
D. Discharge, 1083. 

I. OBLIGATIONS TO SETTLE, f 

A. INFORMAL CONTRACTS. 

1- Agreement to Settle. Statute op 
Frauds. 

insuffi-Cient Agreements — By Tarol.] — An 
Agreement not in writing before marriage by the 


husband is within the statute of frauds. Monta- 
cute (^Viscountess') v. Mux well, 1 P, Wms. 618 ; 
1 Str. 236. 

Invalidity of a parol agreement of the husband, 
prior to marriage, to settle the wife’s property, 
Spieer r. Spicer, 24 Beav. 365, 

By Letters.] — ^WTiether a letter written 

during a treaty of marriage, where there are sub- 
sequent treaties and proposals, is an agreement 
within the statute of frauds. Cohes v. Masoal, 2 
Yern. 34. 

Marriage agreement reduced into writing, but 
not signed by either party, yet decreed to be 
performed. Ih , 2UU. 

A letter from a father to his daughter, by 
which he agrees to give her 3,000Z. portion, and 
this not shown to the man who afterwards 
marries her, does not take the promise out of 
the statute of frauds. Ayliffe v, Tracy, 2 
P. Wms. 65. 

By Memorandum.] — On a marriage treaty, 

the intended husband and the young lady’s 
father went to a counsellor’s chambers to have, 
in consideration of the portion the father pro- 
posed to give, a settlement d^awn. Minutes of 
the agreement were taken down m writing by 
the counsel, aud given by him to his clerk to be 
drawn up in form. The next day the father 
dies, and the day following the marriage was 
solemnised. This agreement, notwithstanding 
these [) reparations, held to be within the statute 
of frauds. Rawdes v. Aniheiwt, P. 0. 402. 

A father having agreed to settle a certain sum 
for the benefit of his daughter, and the children 
of her intended marriage with Lord G., a memo- 
randum of the terms of the settlement was by his 
direction written by his solicitor, and approved 
of by him and Lord G., and he gave the solicitor 
instructions to prepare such settlement, but died 
before the same was ready for execution, having 
by his will given the daughter real estates and a 
moiety of the residue of Ins personal estate. 
Lord G married the daughter, and performed his 
part of the settlement in conformity to the 
written memorandum : — Held, that the memo- 
randum was not a complete agreement binding 
within the statute of frauds, and of an incom- 
plete agreement there cannot be part perform- 
ance. TJiynne (Lady) v. Gleyigall (Earl), 2 H. 
L. Cas. 131 ,' 12 Jur. M)5. Affirming S. C., nom. 
Glengall (Eai'll) v, Barnai'd, 1 Keen, 769*? 6 
L. J., Ch. ^5. 

Parol Agreement to Settle hy Will 

where no ^art Performance.] — Prior to a mar- 
riage the intended husband and wife caused a 
settlement of the wife’s property to be prepared 
in accordance with a memorandum in the hus- 
; band’s handwriting ; but before its execution the 
' husband verbally promised the wife that if she 
1 would forego the settlement he would give her 
the same benefits by his will. In accordance 
with this promise, he, immediately after the mar- 
riage, executed a will to that effect prepared 
before the marriage. Upon his death, some 
years afterwards, that will was not forthcoming, 
but a later will was found disposing of the pro- 
perty in a different manner Held, that there 
was no contract within the statute of frauds 
binding the husband to make a will, or any fraud 
or part performance to take the case out of the 
statute, Caton v. Caton, 12 Jur. (N.s.) 171 ; 14 
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L. T. 171 ; 14 W. R. 267, Affirmed, 36 L. J., 
Ch. 886 ; L. R. 2 H. L. 127, 

Payments of Interest in Accordance 

-witli Verbal Promise to Settle not Part Per- 
formance.] — G., in anticipation of the marriage 
of his daughter S., had conversations with her, 
in which he promised her that he would alter 
her marriage pay her the interest on a certain 
sum of money during her life, and he further 
said that her husband would have the principal 
after his death. G., as alleged, made several pay- 
ments on account of the interest due on the 
principal sum, hut the payments were not regular, 
and no settlement was ever come to during his | 
life. In administering the estate of G., JS. and 
her husband claimed to be entitled to a certain 
sum as the balance of the interest due, but, in 
-consequence of dispositions in their favour made 
by the testator in his will, the principal sum was 
not claimed. The chief clerk allowed the claim. 
On motion to vary the certificate, the court held, 
that, even admitting the payments by G. during 
his life to have been made in pursuance of a 
virtual agreement, they did not constitute such 
a part performance as to take the case out of the 
statute of frauds, and therefore the claim must 
be disallowed. Gidhcer^ In Stroiigliill v. 
mUher, 2 Jur. (N.S.) 700 ; 4 W. R. 684. 

Part Performance Insufficient as against 

Creditors.]— In consideration of B. giving security 
for an advance to A. of 1,OOOZ. and paying ofi 
mortgages for 4,000k on A'.’s estate, A. agreed to 
settle his estate on his wife (B.’s daughter) and 
children. The l,O00Z. was obtained, but^nothmg 
more was done under the agreement until A.’s 
<ieath, several years after : — Held, that it did not 
create any charge in favour of the cliildren of A. 
as against creditors. Cuhitt v. Blahe, 2 W. R. 
604, 640. 

Sufficient Agreements — By Letters.] — Pro- 
mising by letter to give so much as a portion, 
sufficient to bring the agreement out of the 
statute of frauds. Seagood v. Meale^ Pre. Ch. 561. 

A father on treaty of marriage of his daughter, 
agrees by letter written to a third, person, to give 
1,500k portion to his daughter, and to charge it 
upon his laud ; -this, as it is a writing signed by 
the party, takes it aut of the statute of frauds, 
and being to charge land, is properly suable in 
cqilify. Moore v, Hart^ 1 Vern. 110, 201. 

By Letters after and Transactions before 
Ullarriage.] — A parent, by his agent, on the mar- 
xiage of his daughter, entered into an ei^agement 
in writing with her intended husband, in which 
ihis name was written but not signed : — Held, 
that a letter written by the parent after the 
marriage, referring to the memorandum as stat- 
ing the terms of the engagement, was either a 
sufficient agreement signed by the party within 
the statute of frauds, or a sufficient recognition 
■of the use made of Ms name m the memorandum. 
Be Biel v. Tlio'nijgson^ 3 Beav. 461). Affirmed on 
appeal, S. C., nom. Ilammersley v. Be Biel 
(Baron\ 12 01. & F. 45. 

A. encouraged his son’s courtship to B.’s 
daughter. B. promised, by letter, to give her 500k 
if A. would settle 100k per annum on the son, 
which A. refused. The son and daughter mar- 
ried privately. After this letter, A. consented 
and B. refused. On a bill for performance of 
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this agreement, objected, that these promises were 
within the statute of frauds, and that the letter, 
being after the marriage, should not bind. But 
decreed contra, for the father consented to the 
marriage. The agreement was admitted by the 
answer, and was out of the statute, as if no letter 
had been WTitten ; but this case did not depend 
upon parol evidence or admission, for the letter 
after marriage, considering the transaction before, 
is sufficient. Hodgson v. Hiitelunson, 5 Vm. 522, 
pi. 34. 

By Deposit.] — Agreements since the 

statute of frauds arc not to be part parol and 
part in writing, yet a deposit for performance of 
a written agreement, though there is no writing 
declaring the deposit to be a security, is not 
within the statute. Hales v. Van Here hem, 2 
Vern. 617. 

By Memorial of Previous Articles.] — 

A., who under a settlement entered into upon 
the marriage of his father in 1783, was entitled 
to a younger child's portion, filed ins bill ml825 
for the purpose of raising the same, praying at 
the same time an account of all prior incum- 
brances, the inheritrix having set up certain 
prior articles executed in the year 1765 upon the 
marriage of the plaintiff’s uncle (the elder brother 
of his father), and which articles had been 
registeredin the year 1767 ; the plaintiff amended 
his bill in 1829 by bringing before the court B. 
and her liusband, who were the only parties 
beneficially entitled under these articles. B. 
having answered the bill, a decree was pronounced 
in 1884, according to the terms of the prayer, and 
the usual reference made , B. and her husband 
claimed before the master, in right of her charge 
under the articles of 1765, the principjil sum so 
charged by those articles, and sixty-eight years’ 
interest thereon. The master having made his 
report , — Held, upon exceptions thereto, that the 
memorial of the articles of 1765 was good 
secondary evidence of those articles, possession 
having been shown to have gone along with tlmgn. 
and that execution of that memorial byrne 
grantee was sufficient to satisfy the statute. 
Pegton v. M^Bermott, 1 Br. & Wal. ItS. 

By Memorandum and Agent’s Letter.] 

— Pending an arrangement for a marriage, the 
grandmother of the lady signed a memorandum 
drawi^ by her agent, stating that she intended 
to leave the lady 2,OOOZ. at her ejeath, to .,4)6 
secured by a bond, as a provision for her on her 
intended marriage. On the same day her agent 
by her directions wrote to the intended hus- 
band, stating that she intended giving the lady 
2,000 k at her death, and her house at Chelten- 
ham. The agent shorty after wrote to the 
grandmother, stating that the intended husbaml 
wished to have her bond, and also the house sbe 
intended giving, and that he had referred him 
to her solicitor. The letter was read to the 
grandmother, who gave it to the lady, saying 
that it related to her affairs. The marriage was 
solemnised, and the grandmother died without 
havii^g executed either bond op conveyance . — 
Held^ that tliere was a sufiicient agreement in 
writing within the statute of frauds. Saunders 
V. Cramer, 3 Dr. & War. 87 ; 5 Ir. Eq. R. 12. 
S. C., nom. Greene v. Cramer, 2 Con. & L. 64. 

A contract upon marriage, as wmll as one upon 
the sale of land, may be made out from a cor- 
respondence. Ih. 
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By Memorandum after Marriage of 

prior Agreement.] — A written memorancUini 
after marriage of a prior agreement is sufficient 
within the 2U Car. 2. c. 3, s. 4. JJarhoovtJi y. 
Xoung^ i Drew. 1; 20 L. J., Ch. 153; 3 Jur. 
(5r.S.) 34 ; 5 W. E. 150. 

An affidavit made in chancery is a sufficient 
writing within the statute. Ih, 

A plaintiffi stated in his bill a verbal promise 
given by a testator, and a subsequent affidavit 
by the testator referring to the wurds used by 
him when he gave the promise : — Held, on de- 
murrer, that the promise was sufficiently stated 
in the bill, and was in compliance with* the 
requisitions uf the statute of frauds. Ih, 

The promise was one from the testator to the 
intended husband of his daughter, previous to 
her niai'riage. that she should share in the tes- 
tator's property, equally with the rest of his 
chihlren. The\laugbter married and died in 
the lifetime of the 'testator, leaving issue by the 
plaintiS two chihlren, who survived the testator. 
Tiie testator died, leaving two daughters him 
surviving. He gave nothing to the wife on her 
marriage, ami by his will, after giving a legacy 
to one of ills t\\o surviving daughters.^he be- 
queathed the residue of his prujjerty to the other 
absolutely : — Held, that the agreement might 
have been performed in two ways by the testa- 
tor. making a provision by will for his daughter, 
or by dying intestate ; and that though he was 
precluded by his daughter’s death from per- 
foiming it in the first way, he was iot thereby 
exonerated from making a *^provision iin the 
way still open to him of dying intestate, 
and therefore the plaintiff was entitled to 
a third of the testator's residuai'y property in 
right of his deceased wife, but that her per- 
sonal representative was a necessary party to the 
suit. I h. 

Part Performance sufficient to take Case out 
of the Statute— Money Expended on Property.] 
— A father, shortly before the marriage of his 
irid^^hter, tohl her intended husband that he 
meant to give certain leasehold property to the 
couple on their marriage. After the marriage 
he gave up possession of the property to the 
husband, to whom he directed the tenants to 
pay the rents, and handed to the husband the 
title-deeds. The husband expended money upon 
the property : — Held, sufficient part performance 
to take the case out of the statute of#frauds. 
Sitvcome \^Pinnigt)\ 3 De G. M. k. G. 571. 

Taking Possession.] — A father verbally 

promised, in contemplation of the maiTiage of 
his daughter, to give her a house as a wedding 
present, and immediately after the marriage he 
put the daughter and* her husband into pusses- 
Biou. The father was then the owner of the 
house, which was leasehold, and was subject to 
a charge in favour of a building society, payable 
by instalments. The father paid those which 
fell due during his lifetime, and at his death 
there remained a bahmce of llOZ., which fell 
due shortly afterwards : — Held, that the verbal 
promise to give the house having been estab- 
lished, the possession was a part performance 
which took the ease out of the statute of frauds, 
that the contract was to give the house free 
from incumbrances, and that the llOZ. was pay- 
able out of the father’s estate. Unglmj v, Ungley^ 
46 L. X, Ch. 189 ; 46 L. J., Ch. 864 ; 5 Ch. D. 
887; 87 L. T. 62 ; 26 W. B. 733— C. A. 


Jointure Surrendered — Money Eaised — 

Agreement to Re-settle.] — A., being tenant for 
life, under a settlement, with remainder to hi& 
wife for her jointure, remainder to the issue 
male of the marriage, remainder over, with a. 
power to revoke ail the uses, except those to his. 
wife and her issue, agrees that in consideration 
of her surrendering her jointure estate so as to- 
enable him to suffer a recovery and raise 6,OOOL 
to pay his debts, he would re-settle his whole 
estate to particular uses. The surrender was 
made, and the money raised, but no settlement 
made according to the agreement : — Held, that 
this agreement, having been in part performed^ 
the parties were entitled to a specific execution^ 
and decreed accordingly. HerVert v. Winohehea. 

1 Bro. P. 0. 145. 

Marriage not Part Performance.] — Subse- 
quent marriage is not part performance of a 
parbl contract in consideration of marriage. 
Acts of part performance by the party sought 
to be charged will not prevent the operation of 
the statute. Cat on v. Caton^ supra, col. 78S. 

Prior to his marriage, a husband entered into 
a parol contract to settle his intended wife’s 
})roperty. The property was not settled after 
the marriage : — Held, that the ante-nuptial parol 
contract was inoperative, under the statute of 
frauds, that the marriage was not a part per- 
formance, that the post-nuptial settlement was 
voluntary, and, the husband being greatly in- 
debted at the time, that the settlement was void 
as against the husband’s creditors. Warden v. 
Jones., 23 Beav. 4S7 ; 2 De G. &; X 76 ; 26 L. 

Ch. 427 ; 3 Jur. (N.s.) 459 ; 5 W. R. 446. 

The execution of a post-nuptial settlement in 
pursuance of a parol ante-nuptial agreement is 
not a part performance which avoids the statute. 
Semble, there can be no such part performance 
in the case of a parol agreement for a marriage 
settlement unless some part of the agreement is 
I to be performed by a third party. 

By a parol ante-nuptial agieement, it was 
I agreed that the husband should take a certain 
portion of the wife’s property, and that the 
I residue should be settled for her separate use. 
This agreement was carried out so far as related 
to the husband, but no settlement was made on 
the wife. The wife, subsequently to her mar- 
riage, filed her bill by her next friend, stating 
thete facts, and praying that her interests in 
certain property consisting of real estate coming 
to her might be declared accordingly. The hus- 
band, by his answer, admitted the statements in 
the bill, A deed was then prepared, purporting 
to be a settlement on the wife, in pursuance of 
the agrqoment, and giving her a power to dis- 
pose of her property by will. This deed, though 
signed by the wife, was not acknowledged by 
her. She made a will disposing of her property 
in favour of her husband and other parties, and 
died. The husband then filed a supplemental 
bill, praying, as against the heir of the wife, that 
the parol agreement might be carried into effect, 
that the want of an acknowledgment might, if 
necessary, be supplied, and that the will of the 
wife might be established as a vahd execution of 
the power given to her by the deed Held, that 
the contract so entered into before marriage, 
there being nothing but marriage following, 
could not be carried into effect under the statute 
ot frauds ; and that the court would not supply 
the want of the acknowledgment, as tending to 
destroy the protection which the law throws 
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iirouncl married women. Lassence v. Tierney^ 

1 Mac, & G. 651 ; 2 Hall & Tw. 116 ; 14 Jur. 182. 

Promise not a Contract in Consideration of 
Marriage,] — M. had given a bond and warrant 
of attorney to secure the repayment of a sum of 
money. Judgment had been ente7“ed up. but not 
executed ; the bond and warrant of attorney 
came into the possession of L., as personal repre- 
sentative of the original obligee. She was on 
terms of affectionate friendship with M., and 
often said that he had been unfairly treated, in 
being made to enter into these securities. L. had 
in early life received from the father of M. a 
■conveyance of some property in India ; the deed 
of conveyance was expressed to be for a money 
consideration of 10,000 rupees. In truth, the 
money consideration was, if any, a debt of 1 ,200 
Tupees ; the rest was a purely voluntary gift, 
and no money whatever passed when the con- 
veyance was executed. M. was about to marry, 
and when his marriage was in contemplafion, 
■discussions arose about the bond and warrant of 
attorney. M.’s father told L. that he was 
advised, if she did not abandon the claim on the 
bond and warrant of attorney against his son, to 
execute a deed, which would put an end to the 
■conveyance of this Indian property as a volun- 
tary conveyance made without consideration. 
In his depositions he said that L. promised not 
to enforce the bond and warrant of attorney, if 
he would abstain from interfering with the 
conveyance. Other evidence was given of 
directions by her, that she had abandoned the 
claim, and of a promise, often repeated, that she 
would never trouble M. about it : — Held, that 
this promise, if it constituted a contract, was not 
a contract made m consideration of marfiage, so 
as to bring it within the statute of frauds. 
<forden v. Money ^ 6 H. L. Gas. 186 ; 23 L. J., 
Ch. 866. Affirming 2 De G. M. & G, 318 ; 21 
L. J., Ch. 893. 

Bond by Husband— Non-execution by Wife — 
Marriage in Consequence of Instrument.] — Bond 
by husband on marriage, reciting agreement to 
settle wife’s estate on the issue, &c, ; the wife not 
an executing party. After the marriage, a real 
estate of the wife came into possession. The 
husband dies ; the wife marries B. and dies. 
Bill by a younger child against B., and the heir 
of his mother ; ft seems that the statute of frauds 
could not have bejen taken advantage of on 
accoj^nt of the wife not having been an executing 
party, since the marriage took place in conse- 
quence of the instrument executed by the 
husband. Here, however, the wife had proved, 
and acted under her first husband’s will, winch 
recited the bond, from whence it was^^hcld, she 
had bound herself at all events. Archer v. Po;pe, 

2 Ves. 523. 

2. Eepeesbntations akd Promises before 
Marriage. 

Promise by Father — Letters — Parol Evidence 
to Explain.] — Upon the treaty for a marriage, 
the father of the lady wrote to the husband, “ I 
still adhere to my last proposition, viz. to allow 
Elizabeth 1002. a year, . . . and at my decease 
she shall be entitled to her share of whatever 
property I may die possessed of ” :“-Held, first, 
that this was a contract binding on the father. 
Zeumr V. Melder^ 32 Beav. 1 ; 1 H. R. 188 ; 32 
L. J., Oh. 366 ; 9 Jur. (N.s.) 190 ; 7 L. T. 602 ] 
11 W. E. 245. 


Held, secondly, that it was not so vague as to 
prevent its being enforced. Ih. 

Held, thirdly, that it did not include freehold 
property. Ih, 

Held, fourthly, that the daughter was entitled 
to an equal share with the other children of the 
personal estate of which the testator died possessed, 
after deducting the widow’s one-third share and 
the debts and expenses. Ih, 

Held, fifthly, that parol evidence was inad- 
missible to show what was intended by the words 
“ her share.” Ih. 

Held, sixthly, that the suit ought not to bo bj^ 
the daughter alone, but that her husband ought 
to be a co-plaintiff. Ih. 

Enforced after Death of Daughter.] — A. 

by letter says he will give 1.5002. with his 
daughter ; the daughter marries and A. is’ privy 
to it, and seems to approve of it. The daughter 
dies and the husband takes administration. The 
father decreed to pay the 1,6002. portion. 
Wanhfurd v. Fotlierleij^ 2 Yern. 322. 

Enforced after Death of Father .] — K 

father, before the marriage of his son, stated in a 
letter 1|o the father of the intended wife, “ I will 
give C. one-third of my business, which will at 
present be sufficient to support them respectably 
and something to spare ; and at my death he 
will have half the business and a child’s share of 
what property I may be worth.” The father, in 
his lifetime, in consideration of love and affection, 
assigned a mortgage to the son, to take effect at 
the father’s deal a, with a power of revocation 
reserved thereby to the father, which he did not 
exercise. He also advanced other property to 
othei’s of his children at different periods during 
his life. By his will he left to his son 0. “ one 
shilling in full of all claims in reference to my 
property, having already given to him what 1 
consider fair and reasonable ” ; he directed his 
debts to be paid, and divided his property among 
his widow and other children : — Held, that by 
the letter the father contracted a debt payable 
out of the assets which he left at his death.-iix*^ 
that the son was hound to bring into account 
and give credit for the value of the mortgage 
which the son insisted on retaining. Held, also, 
that the other children were not bound to bring 
into account the advancements made to them. 
Keays v. Oilmore^ Ir. R. 8 Eq. 290 ; 22„W. E. 465. 

• Parol — Partially Performed — Enforced 

after Death of Father.] — A. verbal5y promi^€d 
to give his daughter 2002., on her marriage with 
B., if B.’s father would give the like amount. 
B. told A. that his father would do so. A. then 
paid the 2002., after which the marriage waS 
solemnised. B.’s father paid 602. of his 2002., and 
died, leaving B. his executor. B. claimed a right 
to retain 1502. out of his father’s assets. The 
judge of the county court decided in his favour ; 
and an appeal from that decision was dismissed 
with costs, Williams v. Williams.^ 37 L. J., Ch, 
854; 18L. T. 783. ' 

Fromise hy Widower — Letters — Enforced 
aftei^econd Marriage and Death of Father.] — 
Letters written by a widower previously to the 
marriage of his only daughter stated that he 
would settle all his property after his death on 
her and her children. The father married again, 
and hy his will left certain benefits to his 
widow : — Held, that the daughter was entitled 
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to have theAvbole of her father’s property settled. 
Corn'd fdc Y, JEnftfxrood., 42 L. J., t^h. IIS ; L. K. 
15 Eq. 121 ; 27 L. T. G46 ; 21 W. E. 210.; 

Promise of Annuity — Oonstrnction — For Joint 
Lives of Pather and Daughter.] — Annuity given 
by father on clanghtcr’s marriage, by a letter to 
the intended husband in these words, viz. I 
promise to you. until it is convenient to me to 
do something better for you, to allow to my 
daughter luO?. a year, which you can have as 
you may require’’ : — Held, to be an annuity 
during the joint lives of the father and daughter ; 
and though incapable of valuation, and though 
no other evidence of the genuineness of the letter, 
held to he provable (fcsir J. Cross, dissent., upon 
the ground that the facts required further in- 
vestigation. AnnandaUf Ex parte ^ Curtis, In rc, 
4 Heac. .5c C. 511. 

Representation by MCother — Witnessing Deed.] 

- — The mother, who ivas the absolute owner 
of a term, is present at a treaty for her son’s 
marriage, and hears her son declare that the 
term was to come to him at his mother's death, 
and is a witness to the deed, wheieby the 
reversion of the term is settled on the is|ue of 
this marriage after the mother’s death. The 
mother is compellable in equity to make good 
this settlement, and to settle the reversion of the 
term accordingly after her death. Iduundeyi v. 
Cheyueu, ^ Vern. 150. 

Agreement by Second Husband in favour of 
Hirst Husband’s Daughter.] — ^ second husband 
having, by letteis in liis lifetime, declared he 
was willing the daughter of his wife by her first 
husband should have themother’s whole fortune ; 
as he is dead, these letteis are to be taken as an 
appropriation of the fortune for the benefit of 
the infant. Grosxenor v. Lane, 2 Atk. 181. 

Promise by Intended Husband — Subsequent 
Marriage without Settlement.] — In a letter 
containing proposals of marriage with a young 
Lad y, addressed to her mother, the writer said : 
‘‘iiTour daughter has, or may have, money, my 
wish and intention would be, that it should be 
so settled for her sole and entire use.” The 
marriage took place shortly afterwards without 
the mother’s knowledge, and without a settle- 
ment : — ^Held, that the husband was bound, on 
the faith of*the promise, to make a settlement of 
the whole of the wife's property, present and 
future, to her separate use. Alt v. Jat, 32 
L. J., Ch. 62d S Jur. (K.S.) 1075 ; 7 L. T. 266. 

Agreement to Settle Wife’s Real Estate.] 

•—By an ante-nuptial agreement, signed by the 
intended husband and vnfe and the parents of 
the wife, the parents agreed to appoint a share of 
real estate (which wa5 subject to their life 
interest and to the appointment of them and the 
survivor of them) to the wife, and the husband 
agreed that he would settle his wife’s reversionaiy 
share of the real estate upon the usual trusts for 
the husband and wife, and their children. The 
wife’s father having survived her mother, released 
the power and granted the estate after his death, 
giving his daughter a share. The wife^ire- 
deceased the husband and left two children. The 
property being still reversionary, an action wns 
brought by the husband and one of the children 
against the other child, the wife’s heir-at-law*, for 
specific performance of the agreement ; — ^Held, 
that the agi’eement bound the wife as having 


assented to her father’s stipulation, and also heu 
heir-at-law, and specific performance decreed 
accordincrlv. Lee v. Lee, 46 L. J., Ch. 81 ; 4 
Ch. B. 17.5 ; .36 L. T. 138 ; 25 W, R. 225. 

Wife’s Property — Conveyance to Husband! 

before Marriage.] — If there is an agi’eemenfc 
before marriage, that a settlement shall be made 
of the wife's estate, reserving to her a powder of 
disposing of it, w'hich agreement is signed by the 
intended husband and wife, but not sealed, and 
before the marriage the wufe disposes of it to the 
husband, w'ho survives her, and devises the 
estate by wnll, the title of his devisee is such a 
doubtful equity, as cannot be set up in an 
ejectment against the title of the wife’s heir-at- 
law. D(w d. IIodsdeiL v. Staple, 2 Term Eep. 684 ; 
1 R. R, 595. 

Assignment by Letter to Trustee — 

Settlement on Children of Former Marriage.] — 
K., who in 1850 made a settlement for the benefit 
of himself, wife, and children of the marriage,, 
being a widower in It 63 with four children, and 
about to con tract a second marriage, wrote to 
one of the tw’o trustees of the settlement a letter 
in W’hich he said he was desirous of making a 
settlement upon his four children of sis policies 
of assurance on his owm life, the particulars of 
which he gave. Three of the policies were 
handed to the trustee, hut the other three were 
deposited with the office as a collateral security,, 
and were to be subject thereto ; but he under- 
took to pay off the amount claimed, so as to leave 
the policies free for the children. The trusts and 
provisions of the settlement were to be similar 
to those of the settlement of 1850, and he under- 
took to execute to the trustee written to and 
another trustee to be named an assignment of the 
six policies, to contain covenants to keep up the 
policies, and to pay the mortgage debt, and until 
the settlement should he executed he was to be 
bound by the agreement, in the same manner as 
if the settlement were actually executed. In a 
letter wu'itten to the same trustee tw^'o days later 
inclosing the former letter, K. said, “ The in- 
closed is the formal letter of assignment previous 
to a deed, and as binding.” No notice of the 
letters w'as ever given to the offices, no format 
settlement of the policies wms ever executed, and 
no notice w*as ever given to the ojther trustee of 
the settlement. The trust eeyrritten to died in 
1871 ; and the settlement of 1850, the two 
letters, and the three policies w^ere returne»i to 
K., wdio by his will in 1875 gave the residue of 
his property to trustees for the benefit of all hi;? 
eleven children : — Held, that what was done by 
K. w*as sufficient to make a complete assignment 
of the sii^* policies for the benefit of his four 
children. Eing, In re, Seioell v. King, 49 L. J.. 
Ch. 73 ; 14 Oh. B. 179 ; 28 W. R. 344. 

Husband Binding Himself not to Receive^ 
Wife’s Property,] — A document, in wffiich a 
man, in consideration of his intended marriage, 
covenanted and agreed with his intended wife 
that, in the event of her becoming his lawful 
wife, he bound himself “ finm having any legal 
or lawful claim upon the plate, linen, fui’niture, 
or household effects, or with receiving or dis- 
bursing the rents of her tenements and cottages^ 
or giving orders for the repair of the same, nor 
yet wdtb any property whatsoever she is in 
possession of at the time of her marriage to him, 
was held to he a settlement of all the wife’s pro- 
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perty, real and personal, belonging to her at the 
tune of her marriage, to her separate use. Dijey, 
Dye, 47 J. P. 520. 

Deed operating as — Covenant to stand Seised.] 

- — A. D. L. being seised of a part of certain lands, 
and A. L. her daughter seised of another part, 
they executed a deed of settlement previously to 
the marriage of the daughter with R. D., by 
which, after reciting the seism of A. D. L., and 
A. L., and the intended marriage between R. D. 
and A. L., they, A. D. L, and A. L., and each 
of them, did grant, bargain, sell, alien, enfeoff, 
and confirm unto L. L. and D. D., their heirs 
and assigns, the premises in question, to hold 
unto them, L. L. and D. D., their heirs and 
assigns, to the use of R. D. and his assigns, 
for life ; with divers remainders over. The 
indenture was duly executed by A. D. L. and 
A. L. and R. D., and the marriage took effect 
soon after the execution of the deed, and p. D. 
had possession of the premises up to the time of 
the trial in July, 1836. The deed had indorsed 
upon it a memorandum of livery of seisin, but 
no names were subscribed to it, nor was any 
direct evidence given of livery of seisin having 
been made, nor was it shown that L. L. and D. D. 
(the trustees) were in any way related to the 
settlors. A. D. L. died in 1831, and A. L. m 
3835 Held, that this deed operated as a cove- 
nant to stand seised, and that a good use passed 
to E. D., the husband. Doe d. Lewis v. Davies, 
2 M. & W. 503 ; M. & H. 98 ; 6 L. J., Ex. 176. 

On articles under seal, after a recital of an in- 
tended marriage between B. and G., A. (the 
father of B.), for the support and settlement in 
the world of the young couple, freely and clearly 
giveth and settleth upon B. his lands from 
5lichaelmas next for life, remainder to the first 
son of the marriage, “ and so on successively,” 
with remainders over : this is a covenant to 
stand seised, and not an executory contract. 
Doe d. Jones v. Williams, 2 H. & M. 632 ; 5 B. & 
Ad. 783. 

''Wife’s Lien on Unsettled Property.] — Imme- 
diately before a marriage the intended husband 
signed a memorandum agreeing that certain bonds 
(in the memorandum called “ stocks which were 
part of the wife’sproperty, should be transferred to 
her and her son by a former marriage in trust for 
her, “ neither ^rty having power to dispose of 
the stocks without Consent of both parties to such 
disposal.” After the marriage the husband ob- 
tained possession of part of these bonds without 
the 'consent of the son; and disposed of them : — 
Held, that the husband was liable to make good 
the amount of the bonds so disposed of by him, 
and that the wife and her trustee we*e entitled 
to a lien for the amount upon all her other pro- 
perty w^hich remained in specie, and that the 
amount must be settled. Jlastie v. Hastie, 2 
Ch. D. 304 ; 34 L. T. 747 ; 24 W, R. 664— 
0. A. 

Bond by Bather of intended Wife.] — A bond 
given by a father on the marriage of his 
daughter was conditioned for payment of in- 
terest of a certain sum to the husband or his 
executors, during the obligor’s life ; and also for 
payment of the principal to the husband or his 
executors, within a limited time after the 
obligor’s death, if any of the issue of the mar- 
riage should be living at that time ; there were 
children of the marriage who all died before the 


obligor, leaving grandchildren ; the grandchildren 
were deemed to be issue of the marriage within, 
the condition, and consequently the husband’s- 
executors were entitled to recover on the bond. 
Haydo7i v. Wilslieve, 3 Term Rep. 372. 

Bond by intended Wife given to Son of 
intended Husband.] — A woman, on her marriag& 
with a copyholder of a manor, where the widows- 
of husbands dying seised were entitled to their 
free-bench, gave a bond that the son of her in- 
tended husband, by a former wife, should have- 
possession of part of the copyhold estate after 
the death of the husband on condition of his-- 
repairing the part of the house reseived for her : 
— Held, to be a valid bond. Deo) v, Lopen^ % 
Term Rep. 680. 

Bond Unexecuted — ^Letter after Marriage — 
No Agreement.] — Construction of a letter as- 
not amounting to an absolute agreement to give 
a marriage portion. Lanclall v. Morgan, 1% 
Yes. 67 ; 8 R. R. 289. 

A letter subsequent to the marriage, authorising- 
the husband to draw for interest due on a bond 
which was never executed, cannot prevail as 
evideijce of a promise, which, if subsequent tee- 
the mai-riage, is void as nudum pactum. Jl?. 

Representation by Wife’s Brother — ^Not Bind- 
ing.] — On a treaty of marriage the husband 
applied to the wife’s brother, to Imow her for- 
tune, and^ how it was secured. The brother 
represented it fairly, as he then conceived it,, 
and as being charged on a real estate under- 
the father’s will ; and added, that the husband- 
need not examine the will, nor the father’s 
family deeds, for the fact was as he represented^ 
A recital to the same effect was also made in the 
settlement, to which the brother was a party. 
It afterwards turned out that the father had no^ 
power to charge the estate by his will ; but this 
fact was unknown to all the family at the time- 
of the marriage : — Held, that the representation- 
of the brother would not bind him to make it 
good. Merewetlier v. Shaio, 2 Cox, 124. 

Letter by Husband’s Father to Wife’s Mother 
— No Agreement.] — A., on the marriage of his 
son B,, wrote a letter to his intended wife’s 
mother, stating his intention to leave him certain- 
property, and promising him an annuity in the 
meantime. On the marriage of E., another son, 
A., agreed to settle the lands of S., and to secure 
him 400Z. a year if the lands shouldimot prodtfee 
so much, which agreement was afterwards earned 
out by a deed by which it was declared that the 
deficiency should be made up out of A.’s other 
property : — Held, first, that the letter was a mere 
expression of intention and not an agreement ; 
second, that E . was entitled to have the deficiency^ 
(which arose) made up out of A,’s other freehold 
property ; and third, that property devised by 
A. to B. was not exempt from contribution- 
Quinlan v. Quinlan, Hay & J. 785. 

Representation not amounting to Warranty 
— Common Mistake,] — Bill by husband to have 
portion, part of which was invested ia 
stock, made up of money, on ground either of 
[ express contract or representation upon which 
the marriage took place, dismissed ; the descrip- 
tion by articles, though generally “ the sum of 
4,000^.” referring to that sum in settlement, and 
I the representation under circumstances not 
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amounting to \vp.rranty, and proceeding on a 
ooTumon mistake. AinsUe v. MedJycott,d Yes. 
13; 7 11. E. 135. 

Promise by Wife’s tTncle in Letter disap- 
proving tbe Marriage.]— A., by letter under his 
hand, promises l.OUOZ. with his niece, but in his 
letter dissuaded her from marrying the plaintilf ; 
and though he was afterwards pre=?ent at the 
marriage, and gave her in marriage, yet the court 
would not ilecree the payment of the 1 , 000 ^.. but 
left the plaintiff to his action at law, Boiajltis 
V. VUicciit, 2 Yern. 2^2 ; sc<l qiiiere. An<l see 
'^Ih. n. 

Kepresentation by Recital in Settlement — 
Deficiency — Husband not Bound.] — By a i mar- 
riage settlement, it was recited that the husband 
was absolutely entitled to T.Oou^., part of the 
personal estate of a deceasL-d person then being 
3id ministered in the court of chancery. The hus- 
band settled .o.UDOZ., part of the 7,obo?., but the 
assets proved iu^utficient to pay the o,0u0Z. ; — 
Held, that thi^ was not a representation which 
the husband was bound to make good, and that 
the deficiency did not constitute a debt payable 
out of his assets. Beans v. 31 Beav. 217 ; 

If Jur. (x,s.) 409 ; 7 L. T. 8G ; 10 Y* E. 
SV6. 

Representation by TJncle in Letter Refus- 
ing to Settle— Property not Bound .] — On a 
treaty respecting the marriage of H. M., 
who was believed to have considerably expec- 
tations from his uncle, H. E., the guardians 
of the lady desired a settlemeTit ; and H. M, 
sxddressed a letter to H. E., who answered, 

I have made my will, and left you my property 
in the county of T., which is very considerable.” 
The guardians still refused their consent, “ until 
a suitable settlement shall be made by Mr. H. E. 
of real estate upon the marriage, in the usual 
course of settlement, and until the sum of 
lOjOOOL shall be secured to the trustees of the 
estate” of the father of the lady, from whom 
H. M, had some time before borrowed that 
in order to become a partner in a bank. 
The resolution of the trustees was communicated 
’ to H. E., who, in September, 1815, wrote : “ My 
sentiments respecting you continue unalterable ; 
however, I shall never settle part of my property 
•out of luy power while I exist ; my will has been 
made for sc>me time, and I am confident that 
I shall never alter it to your disadvantage. I 
have mentioned before, and I again repeat, d;hat 
my county o^Tipperary estate will come to you 
a.t my death, unless some unforeseen occurrence 
should take place. I have never settled anything 
-on any of my nephews, and I should give cause 
for je^ousy if I was to deviate in this instance 
from a resolution I have long made.” This 
answer was, at the desire^f H, E., communicated ' 
to the guardians, who, in March, 1818, consented 
to the proposed marriage, which accordingly 
took place in July of that year. A settlement 
was then drawn up, in which it was recited, 
that H. M. has reason to expect that he will, 
upon the decease of H. E., become entitled, by 
virtue of the will of H. E., to a certain portion 
of his estate and property, pursuant to /he 
declaration of H. E., contained in his letter to 
H. M. of September, 1815,” H. E. was made one 
of the trustees of the settlement, and, about 
^ twelve months afterwards, he executed the 
deed ; but there was no evidence that he knew 
anything of its contents, beyond the fact that he 


was named as one of the trustees. H. E. after- 
wards devised his property to other persons : — 
Held, affirming the decision of the court below, 
that H, M. could not maintain a suit to compel 
the trustees under the wall of H. E. to convey 
the Tipperary estate to him, for that H. E.’s 
letters did not amount to a contract to settle it 
on him. Maunsell v. White, 4 H. L, Gas. 1039 ; 
1 Jo. & Lat. 539 ; Ir. E. 7 Eq. 413. 

Representation by Wife’s Father in Letter to 
Third Party — No definite Sum named — Wife’s 
Bill dismissed without Costs.] — P, C., while in 
India, made his wull, leaving his daughter, who 
was born there, a lac of rupees. Upon the com- 
pletion of her education, P. C., who had returned 
to England, sent her back to India, and on that 
occasion he wrote to a particular friend, to 
whose guardianship and charge he confided her, 
“ In regard to her settlement in life I shall be 
naturjvlly anxious.” You may assure the 
young gentleman she may choose, that, on his 
marriage with her, he shall have 2,OOOZ. sterling ; 
nor will that be all. She is and shall be noticed 
in my wdll, but to what further amount I 
cannot say, owing to the present reduced and 
reduciug state of interest, which puts it out of 
my power to determine at present what I may 
have to dispose of.” H. M. having made pro- 
posals of marriage, was informed of the letter 
written by P. C,, and also of the will he had 
made, and after some negotiations, the marriage 
was solemnised in 182G ; and in 1820. H, M. and 
his wife returned to England. In the same 
year, P. 0., who was a domiciled Scotchman, 
executed, in Edinburgh, another will, by which 
he gave aU his real and personal property for the 
benefit of his wife and his two sons by her ; and, 
in case of their dying without issue, he gave the 
whole to the issue of his daughter. P. C. died in 
1831, without having made any provision for his 
daughter, leaving the will made by him in India 
in the state it was when he executed it ; and 
upon a bill filed by his daughter, insisting that 
the testator had contracted to settle a lac of 
rupees upon her, and that the contract was 
contained in the letter written by him : — Held, 
that in construing contracts, the court must 
ascertain the real meanirig of the words used ; 
that when no definite or specific sum was 
mentioned or referred to, the court cannot 
enforce any contract ; that the te^ator had not 
afforded means of reference to any other docu- 
ment ; that, except from the answer of H, S4., 
there was no evidence that he married on the 
faith and belief that a lac of rupees would be 
settled ; and that it was not evidence to be acted 
upon m favour of the plaintiff against the estate 
of the tesifetor, as previous to marriage it had 
been pointed out to H. M. that the letter did not 
state any precise sum ; and that the testator had 
left himself unfettered by any contract ; and 
the bin was dismissed, but without costs. 

Imise v. Colvin, 15 Beav. 341. Affirmed 21 L. J,, 
Ch. 782. 

Representation by Wife’s Father — Conditional 
Contract — Condition Unperformed by Husband.] 
— A., upon the engagement of his daughter to T., 
wrote a letter to T. saying that the settlement 
proposed by him was satisfactory, and that he, 
A., had made his wiU, dividing 'his property 
equally among his daughters. The marriage 
took place, T. believing, as he alleged, that the 
wiE operated as a settlement of one-third of A.’s 
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property on his wife. T. made no settlement, 
and his wife tlied in A.’s hfo, leaving children. 
A. died, having made another will, whereby he 
left all his property to H., another daughter. 
Upon a claim by T, and his childi'en to a third 
share of A.’s estate : —Held, that the letter con- 
stituted only a conditional contract, and that T. 
not having performed his part of the contract, it 
was not binding, and that in any event the 
letter was too vague to be enforced as a contract, 
and the claim was disallowed. Allen^ In 
Hindis Y, Allen^ 49 L. J., Oh. 553 ; 28 AV. K. 
533. 

Letter by Infant Husband to Wife’s Trustee — 
Ufo Agreement.] — ^An infant wrote to the trustee 
of the property of his intended wife, who was an 
adult, begging him as speedily as possible to 
arrange matters concerning her little property,” 
and adding, “I especially wish it entirely settled 
on herself, lest her friends might think I had 
pecuniary reasons for marrying her.” On the 
day on w'hich that letter was written, the parties 
intermarried ; but no further settlement was 
executed. The wife, however, afterwards ex- 
pressed to the trustee a wish to have her property 
settled upon herself Held, that the letter was 
neither a settlement, nor an agreement for a settle- 
ment, binding on either the husband or the wife, 
and that the subsequent expression of her wishes 
on the subject amounted to nothing, as she was 
then a married woman. Bcanmont v. Carter^ 
Carter v. 32 Beav. o8G ; 8 L. T. 685. 

Parol Promise by Husband's Father — Marri- 
age not Belying thereon— No Consideration.] — 

A parol pioiuiise by a father, prior to tbe marri- 
age of his son, to make a future provision for 
him, his wife and children, cannot be enforced, 
if the marriage did not take place by reason of 
any reliance on such promise, or if it was not 
acted on as a reason and consideration for the 
marriage. Goldicutt v. Townsend^ 28 Beav. 445, 

Covenant to Devise an equal Share to Daughter 
not binding on Property given to other Children 
during Lifetime.] — ^A father, upon the marriage 
of his daughter, covenanted with the husband, 
his executors, 6cc., by deed or will to give, leave 
and bequeath unto his (the covenantor’s) 
daughter, an eqhal share with his other children, 
of all the real and" personal estate of which he 
should die seised or possessed. The daughter 
died 111 the lifetime of the father, and the father 
having made some disposition of property in 
favour of a son in his lifetime, by his will devised 
and bequeathed his real and personal estate for 
the benefit of his widow and surviving daughters : 
— Held, that the husband and covenantee had 
not, under the circumstances, any good cause of 
action against the executor of the father ; and 
that if the father had died possessed of no per- 
sonal estate, the husband could not have re- 
covered any substantial damages in such action. 
Jones v. Hoxi\ 1 Hare, 267 ; 19 L. J., Oh. 324 ; 
14 Jur. 145. 8. 0. and IS. P., 9 G. B. 1. 

Parol Promise to give an equal Share by Will 
to Daughter — Overridden by subsequent Settle- 
ment before Marriage,] — In the course of a con- 
versation between L. and H., with respect to the 
provision to be made on the marriage of L. with 
the daughter of H., a statement was made by H. 
which was thus referred to in a letter written by 

VOL. XH. 


L. to H. shortly afterwards : “ You were pleased 
to say. that with relation to your property, it 
would be equally divided between your ‘children 
who survived you.” H., in reply, "stated, “All 
we possess will be divided at our decease equally 
among our children.” Subsequent correspond- 
ence took place between L. anti H. upon the 
subject, to the same effect, but in a settlement 
executed prior to the marriage there was no ex- 
pression of any such intention . — Held, that all 
that v'as intended to be binding on the father 
was embodied in the settlement. Loxleij v. 
Jleatlu 1 De U. F. & J. 489 ; 29 L. J., Ch. 313 p 
6 Jiu’. (X.s.) 436. Aflarmmg 27 Beav. 523 ; 8 
W. R. 314. 

If a father, in contemplation of the marriage 
of his daughter, corresponds with his intended 
son-in-law, and makes promises which are per- 
sonal to his daughter, they will not enure for the 
benefit of her husband or child. 11). 

Promise by Letter superseded by subse- 
quent Settlement.] — The father of a lady .wrote 
to, her intended husband that he and his wife 
had determined to settle on their daughter 2,000^., 
and that in addition she would have 2,00UZ. on 
her r-other’s death, and at least as much on her 
father s death. Eleven months afterwards the 
marriage took place ; and on that occasion a 
formal agreement for a settlement of 2,000Z. was 
executed, the letter not being in any way re- 
ferred to. The mother died sixteen years and the 
father died twenty-five years after the marriage. 
The husband tljen claimed from the father’s 
estate 4,OOOZ. under the promises contained in 
the letter : — Held, that the letter had, under the 
circumstances, been superseded by the agree- 
ment for a settlement, anti claim disallowed. 
Badeoel', In re, Kiiigdon v. Tagert, 17 Oh. D. 
361 ; 43 L. T. 688 ; 29 W, K. 278. 

Upon negotiations taking place previously to a 
marriage, the father of the lady wrote to the 
gentleman’s father in these words : “ When my 
eldest daughter married, I gave her 1,000Z. settled 
on herself, with a promise of sharing with my 
other daughters what I may be able hereaf#!5irivr 
leave them ; and this I can do for A.” (the in- 
tended bride). A settlement was prepared in 
the Scotch form, and executed, whereby the 
father assigned 1,0(.)0Z, to trustees for his 
daughter, and also all other means and estate 
whatsoever to which she wonld be 'entitled to 
succeed on his death. The father afterwards 
trans:feiTed 3,333Z. to the trustees of his daughter 

A. ’s settlement, and he made his v^U, whereby 
he gave more property to his other dauglrters 
than to A. Upon a bill by the daughter and her 
husband claiming to be entitled to an equal share 
with the other childi’eu : — Held, that the settle- 
ment was a final instrument, and the estate of 
the father could not be l5ound by his letter, and 
the daughter had no right to come upon his 
assets for an equal share with his other children. 
Sands v. Sudan, 31 L. JT., Ch. 870 ; 10 W. B. 763, 

Agreement by Wife’s Father enclosed in 
Letter to Third Party as to other Property- 
Letter not Binding in Addition.] — A., hearing 
thatV marriage, to which he had not given his 
assent, had been fixed between his daughter and 

B. , signed and sealed a document, by which he 
agi’eed to settle, assign, and make over to his 
daughter, on the occasion of her marriage with 
B., a house free of all rent for Ins own term 
thereof, to the purpose that it should be settled 

26 
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on herself and her issue hy B. ; and to execute 
any further instrument or conveyance of the 
same which counsel should advise or deem 
necessary to carry out the as-aignment of the 
premises to liis daughter, as a marriage portion. 
That document was enclosed in a letter to D., 
in which A. expressed his ultimate intentions as 
to the remainder of this property to be, that 
after the death of himself and his wife, jiart of 
it should go to his sons, and another part should 
be divide<l, share and share alike, among Ins 
three daughters. The letter reached B. on the 
jnoming of the marriage, which had been 
^previously fixed, and which took place. B , 
being separated from his wife, filed a petition, iii 
the name of himself and Ins wife, for a specific 
performance of the agreement . — Held, that the 
letter would not be enforced an addition to 
the agreement, or as itself containing a binding 
agreement. ICinvan v. Burchell^ 10 Ir. C’h. E. 
63. 

Held, also, that tlie letter could not be enforced 
as a representation, as the marriage did not take 
place on the faith of it ; and there was a written 
contmet executed by A. Ih, 

Representation by Wife’s Father as to S^tle- 
ment already made — Incumbrance.] — Where a 
j)erson seeks to make a third party make good 
representations made by him on his marriage, 
he must establish, and that clearly, first, that 
sulficient representations were made ; and, 
secondly, that the marriage took plac^ on the 
faith of them. Jameson v. Stein^ 21 Beav. 5 ; 25 
L. J., Ch. 41. • 

A husband and wife alleged that, on their 
marriage, the wife's father stated, in a letter, 
which, however, they stated had been destroyed, 
‘‘ that he could do no more for her than he had 
done, and that he had settled his W. estate upon 
her.’' He had. in fact, previously settled that 
estate on her, but subject to a prior charge of 
5,000^. They sought to have the representation 
made good, by payment of the 5,000Z. out of the 
father's estate. The court doubted whether the 
applied to such representation, and 
also whether the marriage took place on the 
faith of it, and refused relief. Ih. 

Representation by Wife’s Brothers on Father’s 
Authority — Intention to induce Marriage—* 
Father’s Estate Liable.] — A representation made 
by one party for the purpose of mfiuencing the 
conduct of another, and acted on by him, in 
gehbral be ^'sufficient to entitle him to the 
assistance of a court of equity for the purpose 
of realising such representation. And so in 
proposals of marriage, if the parent or his agent 
deliberately holds out inducements to the suitor 
to celebrate it, believing it was intended that he 
should have the benefits so held out to him, a 
court of equity will give effect to the pro]josals. 
Proposals of marriage, written by the lady’s 
brothers, acting by her father’s authority, stated 
that Mr, J. P. T., the father, also intends to 
leave a further sum of 10,000Z. in bis will to 
Miss T., to be settled on her and her children, 
the disposition of which, supposing she has no 
children, will be prescribed by the will her 
father. These are the bases of the arrangement, 
subject of course to revision, but they will be 
sufficient for Baron B. to act upon.” Baron B., 
upon receiving the proposals, provided a jointure 
as required by them for his intended wife, and 
then married her. In the settlement afterwards 


executed, there was no mention of this sum of 
lO.UOUZ. ; and it was not left by J. P T. in his 
will : — Held, that this estate was liable to the 
payment of 10,OOOZ., wdth interest from the end 
of "one year after his death. JJauimeTsltij v. 
Be JBkX {Baroii), 12 Cl. & F. 45. Affirming 
3 Beav. 469. 

Promise by Letter — Marriage following Im- 
mediately— Settlement decreed.] — Settlement 
decreed according to a letter previously to the 
marriage, though no express assignment, the 
marriage having taken place immediately : a 
distinct positive di-^sent would be necessary to 
prevent the effect of the letter, and that could 
be evidenced only by an actual settlement before 
marriage. Lnders v. Anstcy^ 4 A^es. 501 ; 4 R. E. 
276. 

Marriage upon Faith of previous Voluntary 
Settlement by Father — Ex Post Facto Considera- 
tion.] — The court, having come to the conclu- 
sion, as a matter of fact, that the marriage of W. 
had taken place upon the faith of a previous 
voluntary settlement made by his father : — Held, 
fiist. that the marriage supplied an ex post facto 
consideration for the settlement. Guardian 
A.s,sur((nee Co. v. Aeonmore Ir. E. 6, 

Eq. 391. 

Held, secondly, that, m such a case, there is 
no presumption as to whether or not a marriage 
had taken place on the faith of the voluntary 
deed, but that it is the duty of the court, in the 
absence of direct proof, to form a reasonable 
judgment, by way of inference from the cir- 
cumstances shovm to have existed, whether or 
not the parties did know of the deed and act on 

it. n. 

Power of Appointment by Father — Promise 
not to Exercise— Settlement of Share as in 
default — Subsequent Exercise — Father’s Estate 
Liable.] — Previously to a marriage, the solicitor 
to the father of the intended wife in a letter 
stated that the father did not propose to exer- 
cise a certain power of a])pomtment : and the 
fund to which the wife would become entitled 
in default of appointment was comprised in the 
settlement made on the marriage. The father 
afterwards exercised his power in favour of his 
other children : — Held, under th(f circumstances, 
that the child of the marrir^'e was entitled to 
have brought into the settlement, out of^the 
father’s estate, a sum equal to that which 
would have come under the settlement in de- 
fault of appointment. Waif or d v, Gray^ 11 
Jur. (K.S.) 473 ; 12 L. T. 437 ; 13 W. R. 761— 
0. A. • 

Marriage without Consent of Wife’s Father, 
but upon Faith of Representations made by 
him.]— The plaintiff in the suit having been 
advised that his daughter, then an infant, was 
entitled in fee to two-fourth parts of certain 
freehold estates, then vested in trustees, 
subject only to a question whether he, the plaintiff, 
was or was not entitled to the rents thereof for 
his life, as tenant by the curtesy of England, 
instituted, in 1826, a suit, as next friend of his 
infant daughter, and in 1830, obtained a decree 
m such suit, inconsistent with afiy title in him- 
self as tenant by the curtesy, declaring his 
daughter to have become entitled at the death of 
her mother. In 1833, the father, still acting as 



805 SETTLEMENT — Informal Oontracts. 806 


next friend of his daughter in the suit, obtained 
an order of the court approving of a deed of 
partition containing a conveyance by the 
trustees of two-fourths of the estates in question 
to the daughter in fee, and declaring that the 
father, his executors, &c., should have the use of 
the same for ten years, if the daughter should so 
long live, and remain an infant and unmarried ; 
and from and after the happening of either of 
those events, to the daughter m fee ; and pro- 
viding that the rents received by the father 
should be applied at the discretion of the father, 
toward the maintenance of the daughter. This 
the father accordingly did until the daughter 
attained her maiority in 1843 ; after which, 
until her marriage in 1847, without her father's 
consent, he duly accounted to her for the rents. 
After the marriage the daughter and her husband 
brought ejectment against the father, who there- 
upon claimed to be entitled as tenant by the 
curtesy to the rents of the estates m question, 
on the ground that his title was not concliuled 
by the suit commenced in 182(3, to which he 
was not a party, but which he alleged had been 
instituted and conducted by him as next friend 
of his daughter, in ignorance of his own right to 
curtesy : — Held, that the proceedings anti con- 
duct of the plamtifl: from the commencement of 
the suit of 1826, were tantamount to a waiver, as 
against his daughter and her husband, of his 
right to curtesy out of the estates in question ; 
and moreover that the representations showm in 
evidence do have been made by him to his 
daughter were such as that the marriage must 
be considered as having been contracted by her 
upon the faith of the correctness of those represen- 
tations, and the plamti:ff considered asdiahle to 
have that faith treated as the legitimate conse- 
quence of such representations. Sto 7 ie v. God- 
freij, 5 De M. & H. 76 ; 2 Eq. R. 886 ; 23 
L. j., Oh. 769 : 18 Jur. 524. 

Instructions by Father for Covenant in Settle- 
ment — Covenant Omitted — Father’s Estate 
bound,] — H., during the negotiation which 
preceded the marriage of his daughter T. with 
the plaintiff, stated to the latter that she would 
have “ 10,000?. at the very least ” after his own 
and his wife’s death, and himself drew up a 
document as instructions for the marriage settle- 
ment, expressing his desire that a covenant upon 
his own part should be therein contained to the 
effec'-. that his daughter should, upon his own 
and his wife’s death, have a property of not less 
than that amount, A settlement, to which H. 
was a party, was accordingly prepared and 
executed, reciting that T. would, upon the death 
of both her parents, be entitled to lO^^OOZ. and 
upwards ; but no covenant was contained therein 
upon the part of H. : — Held, after the death of 
H. and his wife, that, upon the above representa- 
tion, the same having been clearly and chstmctly 
made, the estate of H, was bound to make good 
the fortune of T.to the amount of 10,000Z. BM 
V. HutolUnson^ 3 Bq. E. 743 ; 24: L. J., Gh. 
285 ; 1 Jur. (K.s.) 365. 

' Material Representations to be made Good.] 
— Material representations of the circumstances 
of a person contiiacting marriage, directed to be 
made good, even at the instance of persons con- 
cerned in fraudulently defeating such represen- 
tations. Be Mannedlle v. Cromiptoii^ I V. & 
B. 356 ; 12 B. B. 233, 


Representation by Wife’s Father — Subseq^uent 
Settlement Lost — CMldren of Marriage, Decreed 
to take as Tenants in Common — Husband Ex- 
cluded.] — Where it was shown, with sufficient 
certainty, that declarations and representations 
were actually made by a father to an intended 
husband, and to other persons, previously to, 
and in contemplation of and subsequent to the 
marriage of his natural daughter to him, and 
that the marriage was contracted in a confidence 
in such representations, that he had irrevocably 
settled or intended to settle an estate, and a sum 
of sicca rupees, as a provision for, and which ^ 
would upon his death become the property of 
his reputed daughter and her children ; and 
where there was evidence that certain docu- 
ments, purporting to settle the estate and sicca 
rupees, were executed by the settlor, but there 
was a total want of evidence as to the contents 
or effect of such documents, the court gave effect 
to the representations by declaring that the 
children of the marriage were entitled to the 
estate and the sicca rupees as tenants in 
common absolutely. Pvole v. Sofuh/y 2 G-iff. 1 ; 
29 L. J., Oh. 721 ; o Jur. (N.S.) 1382 ; 1 L. T. 
309; 8 W. B. 131. 

It Is essential in such a case that there should 
also be perfect or reasonable certainty as to the 
amount and nature of the property to which the 
representations apply. Ih. 

The settlor having, by his will, berqieathed to 
trustees 4,000Z. in trust for the children of the 
marriage t)f his daughter and her husband, the 
court directed a'^’eference to the chief clerk, for 
him to inquire and certify whether it would be 
for the benefit of the children to take the estate 
and the sicca rupees, or to take the benefits given 
to them by the will. Ih. 

Where the husband’s statement, that he was 
himself to have a life estate, was not supported 
by other evidence • — Held, that he was not 
entitled to it, Ih, 

A bill by infants against the devisee of their 
grandfather, to establish a settlement of real and 
personal estate, alleged to have been 
promised on the marriage of their parents. The 
court, on parol evidence that the marriage had 
taken place on the faith of representations made 
by the testator previously to the marriage, and 
on evidence of representations made by him after 
the marriage, directed a settlement in ^ccor<Iance 
with such representations, though the bill was 
not fil^d until seventeen years afterwards. Ih. 

Agreement by Letter of Intended Husband — 
Marriage next Day on Faith thereof— Settlement 
Decreed.] — Previously to the marriage of the 
plaintiff and his wife C. W , negotiations for a 
settlement of herpiopertv had been going on, 
and on the 14th January, *1878, M., a connection 
of 0. and trustee of her property, wrote to the 
plaintiff : — ‘‘ I trust to you that all will be done 
as we should desire, and if from any cause you 
are tempted to marry before the settlements are 
signed, you will before the wedding write a 
letter to our solicitors, contracting to settle on 
0. all her fortune coming to her eventually.” On 
the l^th January the plaintiff accordingly wrote 
to the'solicitor ; — “ Tn the event of my marriage 
with Miss W. taking place before the settlements 
are ready, I agree to Miss W.’s fortune being 
settled on herself.” The marriage took place 
next day without any settlement or any further 
agreement or articles having been signed : — 
Held, that the marriage must be presumed to 

26—2 
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have taken place in reliance by C. AV. upon the 
plaintiffs, letter, ami that there \vas a contract 
to settle G.’s property signed by the parties to 
be charged. Reference accordingly to chambers 
to settle a proper settlement, v. Vini, 

50 L. J., Ch. 59 : 17 Oh. D. 3G.j, n. ; 43 L. T. 
493. 

Bepresentation hy Stranger — Bond Creditor — 
Eepresentation of Intention not of Pact — Held 
Binding.] — During a treaty fora mamnge, which 
afterwards touk place, a bond creditor of the 
"intended husband, who was an intimate friend 
of his family, and was aware of the proposci-l 
marriage, repeatedly declared it to be her deter- 
mination never to enforce payment of the bond 
debt, ami made these declarations under circum- 
stances which were calculated to leail, and which 
did lead, to the communication of them to the 
friends of tlie intended wife ; — Held, by the 
Lord Justice Knight Bruce, agi’eeing with the 
master of the rrills. that the declarations above 
mentioned afforded possibly ;?atiicient gi'ound for 
the interposition of a court of equity to restrain 
proceedings at law upon the bond ; and there 
being, in addition, the testimony of one witness 
to a positive prrunise to the above effect, m con- 
sideration of anoiljer promise on the part of ilie 
^^^tness. uhich he ] 5ei formed : — Held, that the 
case was a]ivoper one for a perpetual injunc- 
tion, clis^entiente Lord Cianwurth, who held, 
that the declarations being of intention merely, 
and not of fact, were not such representations as 
to bind the creditor, on the ground of fraud or 
(•therwise, and that an actual contmet could not 
be considered proved by the evidence. 

V. Jovdcii, 2 Be 0. M. ^ G-. 318 ; 21 L. J., Ch, 
893. 

It iA a principle equally of law and of equity 
that if a person makes any false i*e]iresentation 
to another, wdio acts upon it, the person making 
it shall not afterwards be allow^ed to set up that 
what he said avus false, and to a.ssert the real 
truth in place of the falsehood which has so mis- 
- other. Actual knowledge of the falsity 

of the representation is not necessary if the 
])arty makes it umler such circumstances that 
he had reasonable ground for supposing that the 
person whom he avus misleading was to act upon 
it. But dissentiente St. Leonards (Lord), this 
( loctnne does not apply where the representation 
is not a repfesentution of a fact, but a &tateDient 
of something -which the party intends or does not 
intend to do.« And in thi^ ca^e the not adlTering 
to the statement is not a fraud • — Held, there- 
fore. that the reiu'esentations above mentioned 
amounted merely to a promise not to enforce 
the debt, binding only in honoui’, and that there- 
fore the creilitor could not be restrained after- 
wards suing on the bomi. But, e contra, per Bt. 

, Leonards (Lord), it is immaterial wdiether It is a 
misrepresentation of fact as it actually existe<l, 
or a misrepresentation of an intention to do 
or to abstain from doing an act ivhich w'ould 
lead to the damage of the party who is thereby 
induced to deal in marriage, or in purchase, or 
in anything of that sort, upon the faith of that 
representation. And per eundem, the statute of 
frauds in such a case will have no operatioil^ but 
the promise to do an act, followed by marriage, 
which cannot be undone, is equivalent to a 
binding agreement to do that act. A promise 
not to sue on bonds is not within the statute of 
frauds. S. sub nom. Jm'dm v. Monev^ 5 
H. L. Cas. 185 ; 23 L. J,, Ch. 865. 


'Informal Contracts. 

Letter by 0reat-uiicle of Wife after Offer of 
Marriage — Promise not Absolute.]— A., being 
informed that an eligible offer of marriage was 
made by the plaintiff to his grand-niece, wrote 
to her mother : — “ I have always told yon what 

1 intended leaving her, which is 2,000Z., and 
which I am now also read}’- to settle on her, 
provided there is a proper settlement made on her,, 
and all matters arranged to your satisfacuon.” 
He had previously desired that no communication 
should be made to him till the match was off or 
cm. The plaintiff answered the letter, offering 
to settle an equal sum, and saying he waited A.’s. 
reply, A, wrote immediately before the mar- 
riage disapproving of the match, and saying 
that the plaintiff's father should come forward,, 
but the letter was not shown to the plaintiff till 
just before the marriage ceremony. The plaintiff 
made a suitable settlement, the lady’s mother 
was satisfied, and the plaintiff was afterwards 
well it?ceived by A. : — field, that the promise of 

A. had never become an absolute one, and that 
there was no representation on the faith of which 
the marriage was brought about, such as to give 
plaintiff a claim on A.’s assets. Madox v. Kolany 
Beat 632. 

Promise hy Stranger to Intended Husband, 
only, not Binding on bis Estate.] — An nnat- 
tosted paper signed by A. and by him handed to- 
B , btate( 1 that as a mark of his esteem and great 
friendship he agreed to allow B. 500Z. a year, and 
that after bis (A.’s) death he hatl in lieu thereof 
bequeathed to him 10,000Z. B. took this docu- 
ment to C., who thereupon consented to the 
marriage of her daughter with J3., such consent 
having hitherto been withheld on the ground of 

B. ’s want of means. The marriage took place, 
but no settlement was made by B, on his wife. 

A. died about six months after signing the paper, 
having paid B. the first quarter of the allowance 
of TjOUZ. a year. His will contained no provision 
whatever in favour of B. ; — Held, that assuming 
the consent of C. to her daughter’s marriage wath 

B. to have been given on the faith of the 
engagement contained in the paper, there 
was no such connection between A.’s promise or 
representation and the consent given by C. as 
to sustain a claim against A.’s estate. Daslmood 
V. Jenuyn, 12 Oh. D. 776 ; 27 AV. R. 868. 

Promise by Stranger to Sig^ Bond — Sup- 
ported by Marriage on EaitE tbereot] — A., on 
the marriage of B„ promised, by letter, to 
him in a bond of indemnity against a rent-charge 
issuing out of B.’s estate, A. never signed the 
bond, but the marriage took effect in confidence 
of A.'s letter. B. died insolvent, and then A. 
died : — H^d, the marriage is a sufiicient consider- 
ation to support the undertaking to indemnify, 
and it will support an assumpsit at law. Mams- 
den V. Oldfield^ 4 Yin. Abr, 453, pi. 6. 

Ante-nuptial Parol Contracts — AVTien. En- 
forced after Marriage,] — Distinction between an 
ante-imptial parol contract between husband 
and wife in consideration of marriage, and an 
ante -nuptial parol contract between a third party 
and the husband, for other valuable considera- 
tiom ^ The court will enforce the latter after the 
marriage, but not the former. Warden v. JoiieSy 

2 Be G. & J. 76 ; 23 Beav. 487. r 

A parol ante-nuptial contract is not a good 
consideration to support a post-nuptial settle- 
ment. as against creditors. Qoldicutt v. Toion- 
mid^ 28 Beav. 445. 
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The fact that a parol promise had been made 
by a relative of a younoj lady to her then in- 
tended husband that he would “ make a suitable 
provision for her” does not supply a valuable 
consideration for a bond for 200 passed by hiDi 
to the husband subsequently to the marriage. 
3fAs?iie V. J/'CV/y, Ir. 11. 2 Eq. 417 ; 16 W. R. 
1187. 

Post-nuptial Agi’eeraent by Parents in pursu- 
ance of Ante-nuptial Parol Promise — Husband a 
Stranger to the Consideration.] — Parents of the 
contracting parties to a marriage mutually agreed 
in writing, after the marriage, as a mode of giving 
effect to the verbal promises made before, to 
provide a marriage portion, and the father of tlie 
woman promised to pay 2U0/^. to his son-m-law, 
and the father of the man to pay lUO/. • — Held, 
that the son-in-law, being a stranger to the con- 
sideration, could not sue the executor of his 
father-m-law upon the promise ; and that the 
relation of parent and child did not create any 
exception to the rule. TioefUllr v. Afliinson^ 30 
L. J., Q. r>. 265 , 4 L. T. 468 ; 9 W. li. 781. 

Promise to Wife communicated to Intended 
Husband — Husband entitled absolutely on Death 
of Wife without Settlement.] — A promise to a 
woman about to marry of a sum of money to be 
settled for her benefit previous to her marriage, 
if communicated to her intended husband, en- 
titles her to call for a settlement for the benefit 
of her children ; but if she dies without exer- 
cising that right, her husband, as her adminis- 
trator, IS entitled absolutely, to the exclusion of 
the issue of the marriage. Lotdt v. Lovett^ 
1 Johns. 118 ; 7 W. 11. 333. ^ 

Bond in Favour of Wife’s Children by previous 
Marriage — Discharged hy Failure of Condition.] 

— Upon the marriage of A. with B., the widow 
and successor of U., a trader, A., m consideration 
of the stock-in-trade which he received with B , 
gave a bond to L)., conditioned to pay to the 
children of B. by 0., within twelve months after 
her death, 300/., if, upon an account taken, the 
stock-in-trade and effects of the business, if then 
carried on by A., should amount to 400/. ; but, 
in case upon such account the stock-in-trade 
should amount to less than 400/., then A. should 
pay to such children 120/. A., during the life- 
time of B., discontinued the trade, and ceased 
to have any stocjt : — Held, that this obligation 
WLi then discharged. BesiolcU v. Swindells^ 
6 B. & Ad. 914 ; 3 L. J , K. B. 88. Affirmed, 
6 N. & M, 378 ; 3 A. & E. 868 ; 5 L. J., Ex. 287 
—Ex. Oh. 

Promise by Husband’s Father— discharged 
by Will.] — K., in 1832, after a long correspond- 
ence with Mrs. and Miss B., in reference to 
making a provision for his son, the plaintiff, on 
the occasion of his marriage with Miss B., stated 
to the latter his ultimate proposals, namely, to 
give his son a sum, inclusive of his own property, 
equal in value to 6,000/., of which 3,600/. would 
be settled upon him and his children before 
marriage, so as to make up the joint income 
to 600/. a year, till such time as their own re- 
sources rendered it unnecessary ; “ and, finally, 
to recognise his son, in common with the rest of 
the family, in 4he future provisions of his will.” 
In November, 1832, the marriage took place. 
H, settled 3,600/. on the plaintiff, and expended 
about 1,000L in furnishing a house on his mar- 
riage, and by his will, dated in April, 1841, after 
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directing his trustees to paj^ the rents of the 
trust property to five of his children, (not in- 
cluding the plaintiff) for life, with remainder 
for the benefit of their issue, directed that in 
case either of the five children should die without 
leaving issue at his or her decease, his or her 
part or share should be transferred, oi’ paid to. 
or appropriated for the benefit of any other 
surviving child (including the plaintiff), and 
the issue then living of any of his sons and 
daughters (including the issue of the plaintiff) 
who might be then dead. By a codicil, dated 
in 1846, K. bequeathed to the plaintiff a legacV^ 
of 2,500/. On a hill prajung that the plaintiff 
might be declared to be entitled to one equal 
sixth part of the residuary estate, or that he 
was entitled to one equal seventh part of the 
same, the plaintiff being willing, upon receiving 
such payment, to deal with the interest be- 
queathed to him by the will and codicil in 
such manner as the court should direct : — Held, 
that the provision made by the will and codicil 
was such a recognition of the plaintiff by K. in 
common with the rest of the family, as to 
sufficiently comply with the promise upon the 
faith of which the marriage took place : but 
inasmuch as the difficulty had been created by 
K in the negotiations conducted and the repre- 
sentation made by him, the costs were ordered 
to be paid out of his estate. Kay v. Crook, 3 
Sm. 407 ; 3 Jur. (N.S.) 104 ; 5 W. E. 220. 

Coveij^iit- -by Father — Appointment — Estate 
not discharge by Payment to Trustees of 
Settlement.] — The father by his will, reciting 
a power contained in his own marriage settle- 
ment of appointing 10,000/. among his children, 
winch sum, in default of appointment, went to 
them equally, appointed 2,600Z. to his son” on his 
marriage in full discharge of covenant. About 
a year after the father’s death this 2,500/. was 
paid to the trustees of the son’s marriage settle- 
ment by the son’s direction, and several years 
afterwards he took from them an assignment of 
the benefit of the covenant * — Held, that \v - 

absence of evidence to show that the .son cfii'ected 
the payment of the 2,500/. to the trustees, with 
the intention of discharging the father’s estate 
from its liability under the covenant, it was not 
so discharged. Graham v, Wtokham^ 1 De Gr. 

J. & S. 474 ; 2 N. \R. 410 ; 9 Jur. (N.S.) 702 ; 8 
L. T. 679 ; 11 W. B. 1009. 

A& to what Property.] — A boncj executed* on 
the marriage of the obligor, conditioned to settle 
lauds “if he should become seised in possession,” 
affects copyhold as well as freehold. Prehhle v. 
BogJiurd^ 1 iSwanst. .680 ; 1 Moore, 268 ; 7 Taunt. 
538. 

B. AETICLES. 

1. Enforcing by the Court. 

Principles.] — The specific execution of articles 
being the most adequate justice in general, the 
court wiU not leave it to an action at law, 
Jenkins v. KeymU, 1 Lev. 150, 237, 238 ; 1 Oh. 
Cas. 103. 

executory articles, a provision made for a 
class of persons, shall not merge while any one 
person of the class remains. Hynes v. Bedington^ 

LI. & G. t. Plunk. 41. 

Specific Performance.] — Specific performance 
of marriage articles decreed after marriage. 
Haymer v. Haymer^ 2 Vent 343. 
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Wife’s Lien.] — ^Immediatelj before a 

marriage the mtended husband signed a memo- 
randum agreeing that certain bonds (in the 
memorandum called stocks), which were part 
of the wfe's [)ropertj, should be transferred to 
her and her son by a former marriage in trust 
for her, “ neither i>arty having power to dispose 
of the stocks without consent of both parties 
to such disposal/' After the marriage the hus- 
band obtained possession of part of these bonds 
without the conbcut of the son, and disposed of 
them : — Held, that the husband was liable to 
make gooil the amount of the bonds so disposed 
of by him, and that the wife and her trustee 
were entitled to a hen for the amount upon all 
her other property which remained in specie, 
and that the amount mutst be settled, Iladle v. 
JIadie, 2 Ch. D. 304 : U L. T. 7d7 ; 24 W. E. 
664—0. A. 

Legacies in Addition.] — A., before mar- 
riage, covenants to settle laiuE, in consideration 
of 2,000/. portion, on himself for life, remainder 
to the hiftt and other hons in tail, remainder to ‘ 
the daughters in tail, remainder to himself in ’ 
fee, with a power of revocation reserved 1^ the 
wife’s father, then beyond sea. The marriage is 
bad and a daughter born, and the husband, being 
taken sick, devises 1,500/. to his daughter, and, 
if his wife (being enceinte), should have a 
posthumous daughter, she to have 600/. of the 
1,500/., and if either should die before twenty- 
one, or marriage the survivor to have fhe whole ; 
and gives aU his lands to his wi^e and her heirs, 
and the surplus of bis personal estate, after debts 
paid, to his wife, her executors, Ac., and makes 
his w^ife executrix ; then another daughter is 
burn, and the husband dies without any altera- 
tion of his will, or any settlement made : — 
Decreed, that a settlement be made, with a 
power of 1 evocation to the father, and the 
legacies be likewise paid the children, the 
youngest daughter being a posthumous child, 
within the intent of the wall. Jagganl v. 

Pre. Ch. 175. 

Praud of Husband.] — Agreement on 

marriage to settle stock and other property of 
the wife, to the use of the wife, husband having 
by fraud made her transfer the stock to him ; 
decreed upQn a bill for performance, to transfer 
the stock and assign the rest, under the dhection 
of the master, to trustees for her use, who ^hould 
reticive the dividends due and to become due till 
the transfer and assignment : costs on account 
of fraud. Lam2)ert v, LamiieH^ 1 Ves. 21. 


which happened, her interest in the trust funds 
for H. absolutely. H. failed to perform his part 
of the articles, and no settlement was ever 
executed in pursuance thereof. J. died and H. 
became bankrupt : — Held, that neither H. nor 
his trustee in bankruptcy was entitled to receive 
any benefit out of J.’s property (the subject- 
matter of the articles), unless and until H. per- 
formed his part of the contract. Bm iWs Ti'iists^ 
In re, 26 L. E., Ir, 439. 

Breach of Covenant by Husband.] — The breach 
of covenant in articles for settlement was held 
not to deprive the covenantor of the estate he was 
to take under them. Walluee v. Wallace, 2 Dr. 
A War. 462 ; I Con. &; L. 491. 

Heirs Bound though not mentioned.] — A. 

covenanted by articles to convey lands, but did 
not covenant for his hen’s ; yet the heirs shall be 
bound. GcU v. Vermeclen, 2 Preem. 199. 

j Spoliation made Crood. ] — Spoliation of marriage 
I articles made good by decree. Sates v. Heard, 
Dick. 4. 

Bond having been cancelled by obligor, lands 
settled according to bond by decree. Arnold v. 
Savrinfjton, Dick. 5. 

A marriage is treated between the plaintiff 
and defendant’s daughter, and the articles are 
signed by the plaintiff, but not by the defendant, 
who tears the articles on pretence of being dis- 
satisfied, though not on material objections ; 
defendant permitting the plaintiff to court his 
daughter, and not declaring his dislike to the 
marriage, and permitting the young couple to 
live with him, decreed to pay the plaintiff the 
portion according to the articles. Halfpe/uiy y. 
Ballet, 2 Vein. 373. 

Lost Agreement enforced-— Wife’s Claim not 
Barred by Partial Settlement.] — A pre-nuptial 
agreement to settle property on a wife wiU be 
enforced even though the letters which con- 
stituted such agreement have been lost, if the 
loss can be proved to have occurred through an 
unforeseen and an inevitable accident, and if the 
existence and substance of the letters can be 
clearly established by the evidence. Gilchrist v. 
Herbert, 26 L. T. 381 ; 20 W. E. 348. 

A wife who in ignorance of hef right in equity 
to enforce a pre-nuptial agr(^’ement for a settle- 
ment, accepted a settlement of a far mfg^ior 
sum, IS not by doing so debarred from enforcing 
her claim to the fidl amount of property agreed 
to he settled upon her. lb. 


After Death of Wife.] — Marriage articles 

entered into between an intended husband and 
the father of the wi#e, whereby each party 
covenanted to settle funds on the usual trusts, 
were enforced by the husband against the 
father’s estate after death of the wife without 
issue, although the husband had always neglected 
and refused to fulfil his part of the* agreement. 
Jedon V. Key. 40 L. J., Ch., 303; L. E. 6 
Gh. 610; 25 L. T. 522 ; 19 W. E. 864— C. A. 
See also Balter v. Ker, 11 L. E., Ir. 3. ^ 

Claim by Husband to Wife’s Property included 
in Articles — Hon-performance of Contract by 
Husband.]--H. by marriage articles, contracted 
to settle his property specified therein upon 
certain trusts, and by the same articles J., then 
a minor, contracted to settle, in certain events 


Covenant against Incumbrances — Incum- 
, branoe discovered before Execution.] — In 
I articles, there was to be a covenant in the con- 
veyance, that certain lands were fi’ee from 
incumbrances. Lord ChanceEor said this is not 
a covenant that the lands are free, and if any 
incmnbi'ance is discovered between the execution 
of the articles and sealing the conveyance, 
whereof the party had no notice, that incum- 
brance shall be discharged before the sealing of 
the Conveyance ; as the concealment of it would 
be a fraud ; though against all incumbrances 
discovered afterwards, there is only the party’s 
o\vn covenant to protect a purc^iaser. Vane v. 
Bernard (Z(>n/), Gilb. Eq. E. 6. 

Specific Performance refused— Articles un- 
1 intelligible,] — Specific performance of marriage 
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articles refused, on the ground of their being 
inconsistent, uncertain, and unintelligible. 
Fmnlis V. Martin^ 1 Eden, 3U9. 

Article contrary to Powers.] — Equity 

will not decree specific execution of an article 
which is contrary to the powei's m a settlement. 
Stratford v. Aldhuvuiigli^ 1 Ridgw. 281. 

Post-nuptial Settlement— Sale — Articles miss- 
ing — Not enforced against Purchaser.] — Where 
marriage articles limited a joint estate to the 
intended husband and wife, and. after the death 
of the survivor, to the use of the heirs of the 
body of the husband, begotten on the wife, and 
the settlement after marriage pursued the u ords 
of the articles, hu&baiid and wife le\y a fine, and 
first mortgage, and then agree to sell ; the 
articles not being produced, the court would not 
decree them to be carried into executipn by 
strict settlement against the purchaser, who had 
notice of them. Covdwell v. Maeltnll^ Ambl. 
515 ; 2 Eden, SIR 

Waiver of Articles by Husband.] — One, 

by articles previously to his marriage, covenants, 
in consideration of £3,500 portion, and on his 
intended wife’s conveying her lands to him and 
his heirs, when she came of age, to settle certain 
lands of his own in jointure. Neither the wife 
nor her trustees executed the articles. After 
marriage, the husband settles his lands mentioned 
in the articles, and recites the settlement 
to be in performance of the articles, and in con- 
sideration of the marriage, and for a provision 
for the wife (to bar her of dower) and their 
issue, but never requires her to convey*her lands 
to him. The wife is a party to and executes this 
settlement. After the husband’s death, she 
enters on the settled lands. This settlement is a 
waiver by the husband of the proposed con- 
veyance by the wife, and she shall hold as well 
her own estate as also the lands settled. Liivy v. 
Moove^ i Bro. P. 0. 343. 

Voluntary Settlement by Articles — Complete 
or Incomplete — Volunteers,] — M., by voluntary 
articles under seal, covenanted with his twm 
daughters that he would at such time in his 
lifetime as he thought fit, or, failing his so doing, 
his executors ^oqld within six months after his 
decease, settle certain securities specified m the 
sclodule and standing in M.’s name, or other 
securities of equivalent value, upon certain trusts, 
as to one moiety in favour of his daughter Isabel 
and her issue, which trusts were stated at length, 
and as to the other moiety in favour of his 
daughter Edith and her issue, whichftrusts were 
stated by reference to those of the other moiety. 
The articles reserved a life interest to M,, and 
provided that M., whilst sole trustee, and the 
trustees or trustee for the time being, might sell 
any of the securities “for the time being con- 
stituting the settled fund,” or such part as “ might 
from time to time he subject to the intended 
tnists aforesaid,” and invest the proceeds of sale 
as therein mentioned : also, that M. during his 
life, and after his death his daughter Isabel, in 
the event of her maiTiage, might revoke the 
intended trusts of her moiety and resettle the 
same by way •of marriage settlement giving a 
life interest to her husband ; with a similar power 
in the case of Edith’s moiety declared by re- 
ference to the other moiety ; also, that after M.’s 
death the statutory power of appointing new 
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trustees of either moiety should vest in Isabel 
and Edith respectively ; and defined the “settled 
fund ” as meaning the securities specified in the 
schedule or the investments representiag the 
same. The schedule specified the securities, and 
provided that any allotments of new shares or 
stocks in virtue thereof were not included in the 
settlement, but were to belong to M. : — Held, 
that the articles constituted a complete settle- 
ment, which the court would enforce at the 
instance of the daughters. Joliiistone v. Map pin ^ 
60 L. J., Ch. 241 ; 64 L. T. 48. 

Construction — Advances — Deduction of,] — 

The articles also provided that advances made 
by M. to his daughters daring his lifetime (not 
being merely annual allowances for dress and 
other orchnaiy expenses) should be deducted 
from the amount agreed to be settled : — Held, 
that payments made by M. to Isabel after her 
marriage by way of allowance, though acknow- 
ledged by her to be on account of her settled 
share, must not be so treated, and that tl.e entire 
fund must be secured. It). 


C. COVENANTS TO SETTLE. 

1. Specific Property. 
a. Covenants to BeoLiieath. 

Construction — Survivor to Settle.] — Under 
ail agreement executed previously to the intended 
marriage, “thi?o in case one or either of the 
parties survives the other, the survivor shall, in 
case of issue, leave the said issue two-thirds of 
whatever property may remain, retaining one- 
third, or, to be more specific, that if the husband 
survived he should settle two-thirds of the pro- 
perty he may possess ; and if the wife survived, 
she should settle and hand over two-thirds of 
any property remaining at the time”; — Held, 
that the wife surviving was entitled to one-third 
of all the property, and was bound to hand 
over two-thirds immediately to the 
M'Dimndl v. Donnelly 2 Con. L. 4S1 ; i 
Ur. & War. 376. 

If the husband had survived, his obligation 
would have been confined to a disposition by 
wiU. II/. 

Child’s Share.] — A father ^joined in a 

settl^nent executed on the marriage of his 
daughter, which contained a recitai that h<? ^'as 
desirous to give her, as a marriage portion, such 
sum or child’s share as he might be entitled to 
dispose of, which child’s share it was calculated 
would be at the least 5,000Z., but the same or the 
precise amount could not he ascertained until his 
death, and the intended husband, who had a 
power to jointure to the amount of 102, per cent, 
on the fortune which he should receive with his 
wife, appointed a jointure of 5002. a year, which 
was also collaterally secured on other land not 
the subject of the power. The daughter died in 
the father’s lifetime : — Held, that the recital 
amounted to an absolute covenant that ]ils 
daf^hter should have, on his death, an equal 
share of his personal estate with his other 
children. DucUett v. Gordo/i^ 11 Ir. Ch. E.. 181. 

Held, also, that the obligation was not dis- 
charged by the daughter’s death in his life- 
time. II). 

Held, also, in calculating the amount payable 
i under the covenant, sums advanced to other 
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chiklren by the father in his lifetime should be 
taken in account, and be added to the assets. 
Ih. 

Held, also, that interest should not be calcu- 
lated oil the sums so advanced. /&. 

One-fourth Part.]— Covenant by A. to 

bequeath to B. by will one full fourth-part of 
the real and personal estate whatsoever of or to 
which A.” should, at the time of his death, be 
entitled, and in default, that his heirs and 
executors should immediately after Ins death 
^Couvey “one full fourth-pait” of it: — Held, 
upnii the context, to mean one-fourth in value, 
and not one uiulivuled fourth of every item of 
property in specie. Bril v, Clarlte^ 25 Beav. 
4:-i7 ; 27 L. J.. Ch. G74 : 4 Jur. (n.S.) 49U ; 6 
W. ll. 476. 

Particular Sum — Share Deficient.] — 

"VVhere a settlor intimated his wish to settle a 
certain sum, part of a particular share of pro- 
perty, winch he specified, hut that share did not 
prove of so much value as the sum he wished to 
settle, his geneial estate held not liable to make 
good the dilfeience. v. Wf/att, 31 Beav. 

217 : S Jur. (x.s; 44'J : 7 L. T. 66 ; 10 T7. B. 
813. 

Covenant without Prejudice to other Disposi- 
tions.] — ^A covenant to settle on particular 
persons all the covenantor’s personal estate, 
subject only, nevertheless, and without-prejudice 
to any other (lis])o^itions, q*.ialifieations, or 
changes, v Inch he should make by his will of or 
concerning the same or ,any part thereof, is only 
a provision for a case of intestacy, and does not 
prevent the covenantor from bequeathing the 
whole of his personal estate to other persons. 
StovlteR V. StoeJint, 4 M}1. k. Cr. 9.5 ; 4 Sim. 1.52 ; 
7 L. J. Ch. 305 ; 2 Jnr. 693. A7i(l sre 2 Myl. 
& K. 489. 

To Leave as upon Intestacy.] — Covenant 

-is. leave a })oition of the personal estate, as upon 
an inuistacy, does not prevent the covenantor’s 
expending the whole ; or admit his reserving part 
for his own benefit, nor consequently vesting it 
inland. CoeltranY. Graham, 19 Yes. 66, 


1 N. R. 188 ; 33 Beav. 1 ; 32 L. J., Ch. 365 ; 9 Jur. 
i (N.S.) 190 ; 7 L. T. 602 ; 11 W. R. 245. 

; Life Interest given to other Daughter— 

, Not Furniture.] — ^A father, on the marriage of 
Ins daughter A., gave her husband 1,500Z. for her 
present portion or fortune, and he covenanted 
that, in case lie should give his other daughter 
B., on her marriage or otherwise, a greater 
portion or fortune than 1,500Z. in money or value, 
his executors would, within a year after the death 
of himself and wife, pay nr deliver to the husband 
of A such further or other sum or property as 
wmuld be equal with the portion or fortune given 
to B. The father, on the marriage of B., gave 
her a portion of 1,500Z., and by his will, after 
charging his real estate with the payment of his 
debts, gave B. his furniture and a life inteiest for 
her separate use in some freehold and leasehold 
property : — Held, that the life interest was 
withiA the covenant, but the furniture not ; and, 
secondly, that a debt of this nature was charged 
on the real estate. Bardie y v. Owen, 10 Beav. 
572 ; 17 L. J., Ch. 67 ; 11 Jur. 1047. 

Stock given to other Child with Life 

Interest Reserved.] — A father covenanted, at 
his daughter’s marriage, to leave her at Ins death 
a full and equal share of his personal estate with 
Ins son ; he began and continued for some years 
to sell real estates, and vested the produce in 
bank stock, together with the produce of his 
personal estate, the whole of which he transferred 
into his sou's name, \\ho verbally promised to 
pay the father the dividends for life. The son 
sold out the bank stock, and invested produce in 
India stock, which produced a greater interest, 
but paid his father only the amount of former 
interest. The father died, and left personalty 
only to a small amount. The Intlia stock held 
liable to the articles. Jones v. ALartin, 6 Bro. 
R. C. 437. 

Advancement to Other Children.] — Cove- 
nant on her marriage, to make provision for 
daughter, by will or otherwise, as great as testator 
should, by will or otherwise, provide for his other 
children : — Held, that proportion did not extend 
to any advancement made for other children 


For Equal Division at Death— Power of 

Disposition 'during Life.]— Father, under cove- 
nant for an equal division at death, of all the 
property he should die seised or possessed of, 
between Ins two daughters or their families, 
though he retams the power of free disposition 
by act ih his life, cannot defeat the covenant by 
a disposition m effect testamentary, as by reserv- 
ing to himself an interest for life. Fortescue v. 
JSeimah, 19 Yes. 67 ; 12^R. R. 137. 

What Property included — Time of Computing.] 

■ — Covenant in marriage articles, “ to leave wife a 
moiety of personal estate at death ” : — Held, to 
apply to his property at the time of the articles. 
Webster v. Milford. 2 Eq. Abr. 362. 


Webster v. Milford. 2 Eq. Abr. 362. 

Personalty as upon Intestacy.]— A letter, 

addressed to the intended husband of the wi Tver’s 
daughter, contained the words, “ she shaU be 
entitled to her share in whatever property I may 
die possessed of ” Held, that the daughter and 
her husband were entitled only to the share of 
the personalty which the daughter would have 
taken in case of intestacy. Laver v. Fielder, 1 


Sim. & S. 525 , 2 L. J. (o S. j Ch. ^31. 

P. B., on his daughter’s marriage, settled a 
sum of money on her and her husband, and t^eir 
issue, and, after reciting that he had agreed to 
make a further provision for his daughter equal 
to his younger children, covenanted to settle, by 
hu will or otherwise, on the husband and wife, 
and their ^sue, as great a share of his property 
as he should, by his will or otherwise, provide for 
any of his other younger children, to take effect 
on the death of the survivor of himself and wife ; 
and if he died intestate, or omitted to make such 
provision, that his executors should pay to the 
trustees as great a share of his property as any 
of his younger children should in that event 
becorae entitled to : — Held, that the trustees had 
a claim upon the executors iji respect of subse- 
quent advancements by the settlor to his other 
younger children in his lifetime, and not merely 
for a jirovision equal to that which any of the 
! other children became entitled t(?T at his death. 
S. a, on appeal, 4 Russ. 170 ; 7 L. J. (o.s.) Ch. 3. 

Residue only after Payment of Debts.]— 

A covenant in a marriage settlement that the 
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wife shall, out of the property of which the 
husband shall die seised or possessed, receive an 
annuity, only binds the residue of his property 
after payment of debts. Rowan v. Chute ^ 18 
Ir. Ch. E. 169. 

By marriage articles M. S. covenanted that he 
would, at his death, leave and devise to W. S., 
his heirs, executors, &c., all such property, real 
and personal, as he should then be possessed of, 
or entitled unto, charged with a jointure for his 
wife, and with pecuniary legacies not exceeding 
1,U00Z. ; and that the eldest son of the marriage 
should have and be entitled under 400/. a v ear, 
to issue out of, and be charged upon all and 
singular the real and personal estates which 
M. d. or W. S , or either of them, should be 
seised and possessed of or entitled unto, subject 
to sum of 2,OOOZ, for the younger children of the 
marriage ; — Held, that by the proper construc> 
tion of this covenant, it bound only the estates 
real and personal of M. S at his death afiJer pay- 
ment of his debts, and the jointure and the 
legacy of 1,000/. v. Suiuth, Jon. & C. 400. 

Who is Entitled— Children Living at Death. ] 

— By covenant in a marriage settlement, the 
husband was bound to give, by Ins last will or 
otherwise, to his children in equal shares, all his 
I’eal estates other than a settled estate and per- 
sonal pro] lerty : — Held, that the covenant bound 
only such real estate as he should die seised of ; 
and that the covenant hound shares of the settled 
estate, \vhich the husband became entitled to by 
a devise from a child who died m his lifetime. 
The children living at the death of the husband 
were alone entitled to the benefit of the covenant. 
jVeedhavi y. Smithy 4 Euss. 818; 6 L- J. (o.s) 
Oh. 107 ; 28 E. E. 107. 

Gfrandchild Dying under Age in Testa- 
tor’s Life.] — By articles executed on the marriage 
of his daughter, a father covenanted to give, by 
will, to trustees, a child’s share or equal part of 
all the real and personal estate of which he 
should die possessed, to the use of the husband 
for life, remainder to the daughter for life, 
remainder to the children of the marriage as the 
husband and wife or the survivor should appoint, 
and, in default of appointment, to the children 
in equal shares, with benefit of survivorship in case 
of the death ’»f any one or more of the children 
under twenty-pn* without issue, and if but one such 
^lild the whole fo such one child, ivith remainder 
over. The father madcdiis will in the terms of 
the covenant. Only one child of the marriage 
attained twenty-one, and he died intestate and 
unmarried before the testator : — Held, that this 
child took no interest under the will or under 
the covenant. Broolman^ In ?’e, ft W. E. 199. 
Ee versing 88 L. J., Ch, 586. 

How Satisfied — Legacy Subject to Debts.] — 

Covenant in settlement to leave by will satisfied 
by legacy to amount, though followed by general 
direction for payment of debts. Wathen v. 
Smith, 4 Madd. 286, 825 ; 20 E. E. 302. 

Formal Bequest — Appointment under 

Power.] — A covenant to bequeath a sum of 
money constitutes a specialty debt against the 
covenantor’ St estate, and is not satisfied by the 
mere insertion of such a bequest in his will. ^ 
Crraliam v. Wickham, 31 Beav. 447 ; 2 N. E. ' 
410 ; 1 De a. & S. 474 ; 9 Jur. (N.S.) 702 ; 8 I 
L. T. 679 ; 11 W. E. 1009. I 


The covenantee being the son of the cove- 
nantor, the covenant is not satisfied by an ap- 
pointment niider a power to appoint to children 
contained in the covenantor’s marriage settle- 
ment. II). 

Legacy — Estate Insufficient.] — A., on 

the marriage of his daughter, covenanted that in 
certain events (which happened) he would by 
Ins will, or otherwise, in his lifetime, give or 
charge upon all his real or personal estate (ex- 
ce])t his share in certain real hereditaments), of 
or to which he might be seised, or possessed, or..^ 
entitled at or immediately before his decease,* 
3,000/., upon certain trusts, for the benefit of his 
daughter and her issue. He accordingly be- 
queathed to the trustees, in satisfaction of this 
covenant, a legacy of' 3,OOOZ. tipon his death 
his estate proved insufficient : — Held, that the 
trustees were entitled, not as legatees merely, 
but as specialty creditors against the estate. 
Elf re V. Ilunro, 3 K. (Sc J. 305 ; 26 L. J., Ch. 
7.57 ; 8 Jur. (N.S.) 584 ; 5 E, 870. 

A person who has covenanted to bequeath or 
otherwise provide that a share of his estate shall 
go to the covenantee, fulfils his covenant by 
bet^^ieathing the share to the covenantee, who 
then stands in the same position as any other 
legatee. JervU v. Wolferstan, 48 L. J., Gh.S09 ; 
L. E. IS Eq. 18 ; 80 L.‘T 452. 

A testator had envenanted to leave by will or 
otherwise provide for his daughter one-third of 
the resisluary estate ; he bequeathed one-third to 
her, which wn,§ settled on her marriage and paid 
to the trustees of her marriage hcttleineiit 
Held, that the testator had satisfied his covenant ; 
that the daughter took her share, not as a credi- 
tor, but as a residuary legatee, and that her 
trustees must refund the amount with the otlier 
residuary legatees. Ib. 

Vague Promise — Substantial Provision 

— Unequal Share.] — A father, on a treaty for his' 
eldest son’s marriage, ])romised, by letter, to settle 
a sum of money forthwith, and to recognise his 
son, 111 common with the rest of his f{smil>,-W7*“ 
the future inovisions of his will. The sum of 
money was settled and the marriage took place 
on the faith of the representation in the letter. 
By his will the testator made a substantial 
provision for his son, but much less than equal 
to those made for his other children . — Held, 
that the promise was so vague as to the amount, 
thift, consistently with it, the testator ^liiight 
leave all his property to a stranger, and that the 
promise was satisfied by the provision in the wiE 
and codicil, Xaij v. Crook, 8 }8m. & Gr. 407 ; 3 
Jur. (N.S,)'104 ; 5 W. E. 220. 

Life Interests with Cross Eemainders 

— Absolute Interest.’’] — The testator, upon the 
marriage of his daughter 0., covenanted to make 
her fortune equal to that of any one of his five 
other daughters. By his will he gave to C. 
absolutely a provision equal to that which he 
gave to any one of his other five daughters and 
their issue ; but the fortunes bequeathed to these 
tj^ve daughters were hmited to them for life 
ottly, with remainder to their issue ; and in case 
any of the five 'should die without leaving 
issue, her share was to go to the others of the four 
daughters and their issue, in the same manner as 
their original shares. One of the five died with- 
out issue : — Held, the provision for C. being 
given to her absolutely, she thereby takes an 
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equivalent in value to the contingent interests 
which the five daughters took in each other’s 
share, and she is therefore not entitled to claim 
any fiirther provision in respect of the benefit 
derived by the four daughters from the share of 
the fifth daughter, who died without issue. 
Clegg V. Clegg^ 2 liuss. & M. 570. 

Daughter Dying in Testator’s Lifetime — 

G-ift to SurvivingDaughters.]— A father, upon the 
marriage of his daughter, covenanted with the 
husband, his executors, &c., by deed or will to 
give, leave, and bequeath unto Ins (the covenan- 
' tor’s) daughter, an equal share with his other 
children of all the real and per»onal estate of 
which he should die seised or posses-^ed. The 
daughter died in the lifetime of the father, and 
the father, having made some disposition of 
property in favour of a son in Ins lifetime, by 
liis will devised and becpieathed his real and 
personal estate for the benefit of his widow and 
surviving daughters : — Held, by the court of 
common pleas, and by this court, concurring in 
the certificate, that the husband and covenantee 
had not, under the circumstances, any good cause 
action against the executor of the father ; and 
that if the father had died possessed of no 
personal estate, the husband could not have 
recovered any substantial damages in such 
action. Joiiei^ v. Ilou'e^ 7 Hare, 267 : 19 L. J., 
Ch, 32-1 ; 14 Jm*. 145. And see S, C.. at law, 9 
0. B. 1. 

• 

— — Bond— Penalty no Satis^etion.] — A„ in 
consideration of the mtende<l marriage of his 
niece, entered into a bond, with a penalty con- 
ditioned to give by will or otherwise, unto or in 
tnist^ for her or the issue of the intended 
marriage, so much in money or in valuable 
effects, as he should by his will give or bequeath 
to any one of his next of kin, or to any other 
person whomsoever : — Held, that this condition 
was not to be satisfied by the penalty, but must 
be specifically perfoimed‘ All voluntary assign- 
ments and transfers of personal property, and all 
"“^nve.^^nces of real estate purchased subse- 
quently to the date of the bond, in which real 
estate or personal property the obligor retained a 
life interest, wore declared to be in the nature of 
testamentary dispositions, to be considered in 
equity, for the purpose ot giving effect to the 
true intent of the agreement, m the bond, as if 
the said estates had been given or devised by the 
obligor’s wiil.^ The persons entitled to* the 
benefit of the oond were declai-ed to be specialty 
creditors upon the obligor’s estate, for satisfaction 
of their claims under the bond. Logan v. Wien- 
holt, 1 CL & H. 611 ; 7 Bligh (N.s.) *1. 

S. conveyed certain real estate to M., his 
natural daughter, and covenanted for payment 
after bis death by his heii’s, executors, and 
administratoi's to M. of 500L out of his real and 
personal estate, thereby charging all his real and 
pei*soiial estate with the payment ; and in case 
the personal estate should prove insulficient, and 
default should be made in pa 3 "ment within a 
reasonable time, M. was empowered to enter 
upon all or any pai*t of the real estate of which 
he should die seised, and retain the rents ui?til 
the 500L had been satisfied. S. subsequently 
conveyed the remainder of his real estate to his 
son J., in consideration of natural love and 
* affection : — Held, that the real estate conveyed 
to J. was not liable to payment of the 500L, and 
that H. was entitled to payment out of the 
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personal estate, and if that was insufficient out 
of the real estate (if any) of which S, died seised. 
Wataon v. Argile^ 30 L. T, 215. 

Satisfaction of, in Case of Children.] — See 
Portion. 


b. Covenants by Husband or Wife. 

i. What Property Included. 

Chattels Heal— Freehold Leases for Lives,] — 
A., on his marriage, covenanted that if his wife 
should die before him, leaving issue of their 
bodies, he would pay, &:c., to and for such issue 
one-third part of all his chattels, real and 
personal, which at the death of his wife he should 
be possessed of, to be divided between them ; if 
more than one, as he should direct. The wife 
died, leaving two daughters, and the husband, 
during the coverture, acquired some freehold 
leases for lives : — Held, that these leases were 
included in the covenant, but that daughters 
were not entitled to a division till after father’s 
death, he being ordered to give security. 
Hanlicfi V. Jones, 5 Bro. P. C. 136, 

Land Purchased with Borrowed Money.] — 

Effect of a contract on marriage by bond, to 
devise, convey, or assure all such goods, personal 
and effects, that the husband should at any time 
during the joint lives of him and his wife be pos- 
sessed of, to the use of them and the survivor ; 
attaching on capital, not income, unless laid up 
as capital ; admitting, therefore, expenditure and 
debts, in a fair application of income, not liable 
to a minute account. On that principle an 
estate, purchased by the husband with money 
partly his own, partly borrowed on his personal 
security, and some paid off by him, was after his 
death held to belong, not to the trust, but to the 
heir, charged for the benefit of the trust with the 
money that was his own, the debts paid on 
account of that purchase, and expenditure in 
repairs, improvements, &c. Leu)i.'i v. Maddoohs. 
17 Vcs. 48 ; 7 B. E. 10. 

“Seised in Possession” — Copyhold.] — Bond 
executed on marriage of obligor conditioned to- 
settle lauds, “ if he should become seised in pos- 
session,” affects copyhold as weft as freehold. 
PrehUe v. Poghurst^ 1 Swanst.'*fi80 ; 1 Wils. Ch. 
161. ^ 

“Become Seised” — Lands in Possession.] — A 
bond conditional to settle lands, “ if the obligor 
shall become seised,” will not affect lands of 
which he is seised at the date of the bond. Id. 
321. 

J., on his marriage with S., executed bond in 
penalt}’" of 2,U00L, with condition to be void if, in 
event of S. surviving J., his executors, &c., should, 
within three months after his decease, pay to 
trustees 1,000L in trust for S. ; and if, in event 
of J. surviving S., and there being any child or 
chiicben of marriage living at decease of J., his 
executors, &c., should, within three months after 
his decease, pay to trustees 1,OOOL in trust for 
such child or children ; and further, if J. should, 
at any time during his natural life, become seised 
of any messuages, &c., in possessiofu, and should 
settle same upon S. and issue of intended marriage, 
by such good conveyances in law as counsel 
should advise, in such parts and proportions, and 
to such use and uses, as should be thought re- 
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quisite, better to make a provision for S. in case 
she should happen to survive J. ; after death of 
S., J. having married again, and then, and not 
before, become seised of real estates, and having, 
at his death, left issue by both marriages, all 
real estates of which he became seised during his 
hfe were subject to obligation, and settled on 
issue of first marriage as tenants in common in 
fee. S. a, 1 Swanst. 309 ; 1 Wils. Ch. 161. 

Husband’s Share in Right of Wife — Indepen- 
dent Interest of Husband.] — A husband cove- 
nanted to settle the share of his wife and of him- 
self “ in her right ” in the stocks comprised Hn 
her great-uncle’s will. Under the will, the fund 
was limited to the husband, in case of his sur- 
viving his wife and her father, and of there being 
no issue : — Held, that the husband’s interest was 
not comprised in his covenant. IMietmnw Grute, 
25 Beav. 17. 

• 

Share under Subsequent Appointment,] — Un- 
der a marriage settlement real estate stood 
limited to H., the husband, for life, with re- 
mainder to the use of such of the children or 
issue of the marriage as he should by deed or 
will appoint ; and in default of appointment, to 
the use of the children of the marriage equally 
as tenants in common in fee. There was issue 
of the marriage two children only, a son and a 
daughter. The daughter married, and by her 
marriage settlement she and her intended hus- 
band covenanted with the trustees for the con- 
veyance and settlement of all property which 
she then was ‘‘ seised of, or interested in, or en- 
titled to,” upon the trusts therein mentioned, 
including in efiect reversionary interests. The 
daughter survived her husband, and thereupon H. 
by deed appointed the real estate comprised in 
the original settlement, subject to his hfe estate, 
to his son and daughter equally in fee, the 
daughter thus taking the same share as she would 
have taken in default of appointment : — Held, 
that inasmuch as the reversionary moiety ap- 
pointed to the daughter constituted a new inter- 
est acquired by her subsequently to the date of 
her settlement, such moiety was not hound by the 
covenant in her marriage settlement. Siceet- 
apple V. Hovlocli^ 48 L. J., Ch. 660 ; 11 Oh. U. 
745 ; 41 L. T. 272 ; 27 W. R. 865. 

Property naiHed but eventually Acquired 
j^iiinde.]— Where a man in a marriage settle- 
ment describes himself as entitled to an expec- 
tant estate in remainder in two pieces of land, 
and covenants that when “ such remainder ” in 
two pieces of land shall become vested in posses- 
sion he will convey it to the uses of the settle- 
ment, if he becomes possessed of eimer of these 
pieces of land by a title difierent from that de- 
scribed in the settlement, the covenant wnll not 
attach upon it. Bmltli v. Oshorae^ 6 H. L. Gas. 
375 ; 3 Jur. (N.S.) 1181 ; 6 W. R. 21. 

A marriage settlement of 0. contained a recital 
that he was entitled, under the will of his grand- 
father, to a contingent remainder in property. 
In a subsequent part of the deed there was a 
covenant by him, “ as soon as the remainder 
should become vested m possession in him,” to 
aasui'e the same to the uses of the settlement. 
The settlement incorrectly recited the effect of 
the wiU, the interest of 0. under it bemg that of 
an expectant heir in tail. The tenant in tail, 
however, barred the entail, and subsequently de- 
vised the property to the covenantor. On a bill 


to enforce the covenant : — Held, that C. having 
acquired the estate under a title aliunde, and not 
under the will of his grandfather, the novenant 
did not attach, and he was not therefore bound 
to convey the estate. Ih, 

Wife’s joint Estate in Remainder — ^Husband’s 
Covenant— Property not Specified.] — A covenant 
in a settlement to settle all the property of the 
wife of which she was possessed at the date 
thereof includes property to which she was en- 
titled jointly with other persons in remainder 
after an estate in tail, though the covenant was ^ 
in terms only the covenant of ithe husband and 
not of the wife, and though the recitals in the 
settlement specified property to which the write 
I was entitled in expectancy, but did not allude to 
this particular interest. ' Caldwell v. Felloweis^ 
39 L. J., Ch. 618. 

Reversionary Interest — Amount.] — A marriage 
settlement contained a covenant, that if the 
wife then was, or should at any time during the 
coverture become, entitled to any real or personal 
property of the value of 400Z., for any estate or 
interest whatsoever, it should be settled upon 
cerifeiiu trusts. At the date of the settlement, the 
wife was entitled, on the death of her mother, to 
i a share in stock in her owm right, and a fm’ther 
share las one of the next of km of a deceased 
brother. The value of the two shares taken to- 
gether was above 400^., but the value of the 
wife’s reversionary interest in them at the date 
of the settlemmt was much less than 400/^. On 
the death of the mother, the husband and wife 
presented a petition to have the two shares paid 
to the husband : — Held, first, that the share in 
the trust fund was included in the first part of 
the covenant, as property to which the wife was 
entitled at the time of her marriage. Maclioizie, 

\ In re, 36 L. J., Ch. 320 ; L. R. 2 Ch. 345 ; 16 
L. T. 138 ; 16 W. R. 662. 

Held, secondly, that the covenant referred to 
the value of the property, not to the value of the 
wife’s reversionary interesi- in it. Ih, 

Held, thirdly, that, in estimating the ■^lue 
the share, the aggregate value of the two sihus 
must be taken, and not the value of each sum 
separately. Ih. 

ii. Lien. 

On Specified Lands.] — One agrees, before 
marriage, to settle certain lands on his wife for 
life,'^and afterwards devises these lands for pay- 
ment of his debts ; the covenant a specific lien 
on the lands ; secus, had it been only an agree- 
ment to settle so much per annum without any 
lands in certain. F remoult v. Fedirc, 1 P. Wms. 
429. 

Extinguished by JoiMng in Eine.] —A., on his 
marriage, gave a bond of 600L, with a warrant 
of attorney to confess judgment thereon, de- 
feasance on payment of 3U0Z. to his wife, if she 
survived. Afterwards, she joined him in con- 
veyance by fine of his real estate : — Held, that 
this extinguished her right, or any hen created 
by this judgment on the real estate. Goodrich v. 
Siwtbolt, Pre. Ch. 333 ; Gilh. Eq. B. 18. 

Covenant not to Suffer Recovery— Land after- 
wards Devised.] — By a settlement A. is made 
tenant for life, remainder to the heirs of his- 
body by his wife ; and in the same deed A. 
covenants not to suffer a recovery, but that the 
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lands shall be enjoyed according to those limita- 
tions ; afterwards A. suffers a recoveiy. and 
devises the land*?. On a bill brought for specihc 
perfoimance of the covenant, it was decreed that 
the lands devised were not affected, though the 
covenant was good to bind the assets ; and such 
covenant being at first accepted, equity ought 
not to vary or alter it. ColUus v. Pbwnnrr, 1 
P. Wm-. 104. See also Po.'fvil v. Pra/idrr, id. 
4fd, 

Covenant no Lien on Lands after-acguired 
Aliunde.] — A party entitled as equitable tenant 
^ in tail, under a settlement, in which is a covenant 
to convey lands to the uses of such settlement ; 
afterward^, and upon hi^ owm marriage, covenants 
also to convey lands nf less value. Though he 
obtains a decree for the execution of the first- 
mentioned covenant, the second covenant is no 
hen in equity upon the lands so decreed to be 
conveyed. Gtnuhiov v. Towim-ad 
C. P. Cooper, 301. 

Where after-acquired Property specifically 
Charged.] — On a bill tiled to raise a sum of 
2.000/.. which A. had on his marriage specifically 
charged nut only on the real estates whi#h he 
then had m Ins possession, but also on all his 
after-acciuired real and personal estate, Lord 
Planners decreed that the same was a valid 
charge affecting the after-acquired property in 
the event of the lands specifically named in the 
settlement (which were declared be the 
pi'imary fund) not being sufficient, and was 
given a priority accordingly, Giwhnis v. Githhins., 

1 Dr. Wal. iou, n. 

Eemedy of Covenantees against general Cre- 
ditors.] — A. being entitled to a moiety of an 
estate covenanted'to settle it on himself for life, 
with remainder to his wife and children. He 
afterwards acquired the other moiety, and mort- 
gaged the entirety to B.. who having no notice, 
obtained priority over the wife and children of 
A. By the will of B. the mortgage was given to 

. for^dife, with remainder to A. absolutely. A. 
died, and C., by virtue of the mortgage, received 
the rents of the entiiety to the disappointment 
of the \\ife and children of A. C. afterwards 
died ; — Held, that the widow and children of A. 
had no equity as against the general creditors of 
A. to have a lieu on the second moiety of the estate, 
to recoup the lo.ss sustained by them by C.’s 
receiving the rents of the moiety of the astate 
houfid by the settlement from the death of A. 
to the death of C,, hut that they must come 
in as specialty creditors under the covenant. 
Aldrid(jf> v. We,stljrooli, 5 Beav. 188. 

Covenant confirmed by Will— Will revoked by 
Leed.] — Where the hustand, having estates in 
the counties of 0. and B., covenanted, on his 
marriage, to settle such part of them, of the 
value of — as should secure a jointure to the 
wife of 800/., to be charged thereon ; but never 
having executed the settlement, he, by his will, 
confiianed the covenant, and devised his estates 
in 0. and B, to his wife for life, but afterwards, 
by deed, revoked his will as to the estates ipTo., 
which descended, on Ms death, to the heir-at- 
law : — Held, that the covenant operated to 
charge, and that the estates both in 0. and B. 

- were liable to contribute ratably in satisfaction 
of the covenant, and that the jointress could not 
claim to be entitled to the estates in B., exempt 


therefrom, in the absence of any intention on 
the face of the will to benefit her to that extent. 
JSyre v. Green, 2 Coll, 0. C. 527 ; 10 Jur. 184. 

Lien of Trustees on Bankrupt’s Interest under 
Trust ] — Where a bankrupt had an interest in a 
trust fund settled on his marriage, and was also 
under a covenant to pay a sum to the trustees of 
that fund upon the trusts of the settlement, the 
trustees may make his interest in the fund settled 
available in satisfaction of his covenant, and if 
that interest is contingent they may sell it. 
Gon/ie, JEx 2Iar.di^ In re, 3 Mont. & Ayr. 

m\ ; Deac. 278 ; 6 L. J. (N.s.) Bk. 57. 

A., upon his marriage, executed to the trustees 
of Ills marriage settlement a bond, and also a 
mortgage of his estates at S. ; for securing to 
them a sum of 15,000/., the trusts of wdiich were 
declared to be for A, for life, and afterwards for 
the benefit of his wife and children. A., not 
h.aviiig paid this sum at the time specified in the 
bond, without notice to the trustees assigned his 
life interest therein to B ; as a security for the 
repayment of a debt due from A. to B. A. 
having afterwards become bankrupt, B. filed his 
bill against the trustees and the assignees under 
the bankruptcy, to obtain the benefit of security ; 
and a decree was made in that suit, directing the 
^ life interest of A. in the 16,000/. to be sold, and 
the produce to he paid to B. In the course of 
the proceedings in the bankruptcy, the assignees 
sold the y. estates, but the proceeds of the sale 
did not amount to 15,000/. : — Held, that the 
trustees were entitled, as against B., to retain 
the annual produce of the sum for which the S. 
estates were actually sold, until the whole of the 
15,000/. ghould he reinstated. Smith v. Smith, 

1 Y. & C. 338. 

On Wife^s Eemaining Property to answer 

Husband’s Misappropriation of Part.] — Imme- 
diately before a marriage the intended husband 
signed a memorandum agineing that certain 
bonds (in the memorandum called ‘‘stocks”), 
which were part of the wife’s propertjq should 
he transferred to her and her son by a former 
marriage in trust for her, “ neither party having 
power to dispose of the stocks without consent of 
both parties to such disposal.” After the mar- 
riage the husband obtained possession of part of 
these bonds without the consentsof the son, and 
disposed of them : — Held, thaT the husband was 
liable to make good the amount of the bond^o 
ihsposed of by him, and that the wife and 
trustee were entitled to a lien for the amount 
upon all her other property which remained in 
specie, and that the amount must be settled. 
Madie y. Ilastie, 2 Ch. I). 304 ; 34 L. T. 747 ; 
24 W. R. 5(?4~-C. A. 

lii. Further Security 'by JS'usband. 

Court will not add to Agreement.] — One 
covenants on marriage articles to pay 1,000/. 
within six months after his death, and, after 
gi‘Owing old and infirm, covenantee would have 
obliged him to have given security ; hut the 
court held that it could not alter the agree- 
ment of the parties, or make it better than they 
themselves had ; and though executors might be 
obliged to give better security^ for legacies 
payable in future, that is because they are in 
nature of trustees, and there is no agreement one 
way or another, ^yarrmgton v. Langham, Fre, 
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Covenant for rurther Assurance.] — Covenant 
by a trader, on his marriage, in case of death or 
failure in his circumstances, to repay the trustee 
1,000Z., which was his wife's fortune, which was 
paid to him, with the usual covenant for further 
assurance. Being applied to by the trustee 
before the event, he granted a mortgage to secure 
the 1,OOOZ., and soon after a commission of bank- 
ruptcy issued against him : — Held, on petition 
m the matter, by the mortgagee, to take the 
account on foot of his mortgage, that the mort- 
gage, even if not affected by contemplation of 
banlcruptcy, was void as nudum pactum, the 
trustee having no right to sue, except in the two 
events, the covenant for further assurance not 
extending to a new security, but only to eiSec- 
tuate the actual agreement ; and the deed not 
containing a provision that the trader should be 
at liberty, if so minded, to give a further security ; 
but the petition was not dismissed ; but to 
terminate the question, the order that the= peti- 
tioner should be at liberty to prove, and take a 
chvidend ratably with the other creditors, was 
made, without requiring another petition to be 
presented. RoHmon^ Kd parte.^ 1 Moll. 291. 

iv. How JEnforcecl, 

Specific Performance.] — Covenant in considera- 
tion of marriage, to settle lands of 350/ per 
annum on husband and wife, and issue male of 
the marriage, remamder to the brothers of the 
husband, equity will enforce specific performance, 
and not put party to an action of covenant m 
the trustees’ name Tcnion v, Yemim^ 2 P, Wms. 
594. 

Void Bond as Evidence.]— Feme gives a 

bond to her intended husband, that in case of 
their marriage, she will convey her lands to him 
in fee ; they intermarr^^ ; the wife dies without 
issue, and then husband dies. The bond, though 
void in law, is yet good evidence of an agreement 
in equity, and the heir of the husband shall 
obtain specific performance against the heir of 
the wife. Canwl v. Buchle, 2 P. Wms. 243. 

A feme seised in fee, on marriage with consent 
of her guardians, covenants m consideration of a 
settlement to convey her inheritance to her hus- 
band : if done in consideration of a-competent 
settlement, equity will enforce it, though no 
action would lie A law to recover damages. Ih. 

^ — Contingency not Happening.] — In agree- 
ments, no relief in equity where an action at law 
would not lie by reason of a substantial defect, 
such as a contingency not happening. Husband 
covenants in marriage articles, in >six months 
after the death of his mother, and that he should 
come to and be in possession of the estate in 
jointure, to settle, &c. He dies in his mother’s 
life, having no issue. The estate comes to his 
heir, who shall not be compelled by the wife to 
a specific performance. Whitmel v, Farrel^ 1 
Yes. Sen. 256. 

lands — ^Value how Computed.] — Cove- 
nant by husband in consideration of — 1. (the 
purchase-money of an estate of his wife) within 
two years, to convey lands in the county of H., 
of the value such purchase-money, by way of 
settlement. The husband having died without 
performing the covenant, performance of the 
same decreed against his representatives, by 
laying out, in the purchase of lands so to be 


settled, a sum equal to the present value of the 
estates m N., which (at the time when the covenant 
ought to have been performed) should have been 
worth the amount of the purchase-money, with 
interest at 4 per cent, from the death of the 
covenantor. Suffleld QLadij') v, Suficld (^Lord'). 
3 Mer. 699. 

Against Wife’s Heir-at-Law. ] — By an 

ante-nuptial agreement, signed by the intended 
husband and wife and the parents of the wife, 
the parents agreed to appoint a share of real 
estate (which was subject to their life interest 
and to the appointment of them and the survivor 
of them) to the wife, and the husband agreed 
that he would settle his wife’s reversionary 
share of the real estate upon the usual trusts for 
the husband and wife, and their childi*en. The 
wife’s father having survived her mother, released 
the power and granted the estate after his death, 
giving his daughter a share. The wife pre- 
deceased the husband, and left two children. 
The property being still reversionary, an action 
was brought by the husband and one of the 
children against the other child, the wife's heir- 
at-law, for specific performance of the agreement : 
— Hald, that the agreement bound the wife as 
having assented to her father’s stipulation, and 
also her lieir-at-law, and specific performance 
decreed accordingly. Zoo v. Zoe, 46 L. J., Ch. 
81 , 4 Ob. D. 175 ; 36 L. T. 138 ; 25 W. B. 
225. 

Bffnd —Procedure.] — ^Where obligee sues in 

equity for speciSc performance of bond to settle 
estates, defendant, obligor, cannot insist on his 
suing at law to recover the penalty merely. 
Iloimm V. Trevor 1 Stra. 533. 

Money to he Paid into Court.] — Defendant 

who had covenanted to pay a sum of money to 
trustees of his marriage settlement, but had 
omitted to do so, ordered on motion in suit 
for performance of trusts, to pay money into 
court. Rotliwell v. RotlLioel\ 2 Sim. Sc S. 217. 

Annuity charged on Land — Personal Assets 
held Liable.] — By an ante-nuptial settlement, 
reciting that the husband had agreed to secure to 
the wife, after his death, an annual sum or rent- 
charge of 3002. to be issuing out of the heredita- 
ments thereinafter charged therewith, and of or 
to which he was entitled or seised in fee simple, 
the husband granted the annual sum or rent 
charge of 3002. to the wife m caS’e she shbuld 
survive him, to he issuing out of specified here- 
ditaments and all other the hereditaments in 
specified parishes, of or to which he, or any 
persons in trust for him, was or were seised or 
entitled for any estate of inheritance at law or in 
equity ; and he coveniShted that it should be 
lawful for the grantee, when the rent charge was 
in arrear, to distrain on the premises. He also 
granted and demised the premises for a term to 
secure the annuity : — Held, that the terms of the 
deed amounted to a covenant, and created a debt 
payable out of the husband’s personal assets. 
Monyyeimy v. dZnujpemuj^ 3 De G-. & J. 570 ; 28 
Oh. 303 1 5 Jur. (KS.) 253 ; 7 W. R. 276. 

Further Assurance — Specialty Debt.] — On an 
assignment by way of settlement of a rever- 
sionary intere.st in trust funds, the settlor 
covenanted that he and all persons claiming 
through him would, upon the request of the 
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trustees of the settlement, do all acts necessary 
for further assuring the premises to the trustees. 
The settlor afterwards obtained possession of the 
premises, and died, after applying the same for 
his ow'n use : — Held, that the trustees were 
entitled to prove for the amount of the settled 
funds, as for a specialty debt. Biclimn, In ?'e, 
Blaclthurn v. Dioltson.^ 40 L. J,, Ch. 707 ; L. R. I 
12 Eq. 154; 25 L. T. 118. 

Covenant for Value of Lands.] — A. covenants 
by marriage articles, that estate agreed to be 
settled is worth 500Z. per annum, and to purchase 
^ other lands worth 300Z. per annum, and settle 
them to the same uses The new purchase was 
never made, and the estate settled was in- 
cumbered beyond its value : — HeUl, that, out of 
the piu’chase money of A ’s estate not settled, so 
much shall be paid to eldest son as is equivalent 
in value to SCO/, per annum computed at twenty- 
two years' purchase. Burlier v. Irerb^ 5 Bro. P. C. 
127. 

Alternative Covenant.] — A. covenanted, on 
marriage, that within a month he would sur- 
render"^his copyhold to his wife for life, re- 
mainder over ; and if he neglected, then thai he 
would leave his wife 500Z. at his death. The 
husband made no surrender, hut died after the 
month without assets : — Decreed, the heir to 
surrender. Wood v. Pesey^ 5 Yin. Abr. 547, 
pi. 36. 

Covenant for Pine of Preeholds and Surrender 
of Copyholds.] — One, upon his ’'marriage, co- 
venants to levy a tine of his freehold lauds, and 
to surrender his copyhold to the use of himself 
and wife for their lives, remainder to the heirs 
male of his body, and dies, leaving issue a son and 
a daughter, before any line levied, or surrender 
made. The son, for securing money, covenants 
to levy a fine of freehold, and to surrender copy- 
hold, and by will devises his lauds for payment 
of his debts, and dies - without issue, having 
surrendered copyhold, but levied no fine of free- 
■^Sild. if)n. a bill by daughter to have lands 
settled according to marriage agreement, decreed 
both freehold and copyhold to the daughter. 
U'kite V. Tliornburyli, 2 Vern. 702. 

Upon a re-heanng before Lord Chancellor 
Cowper, he confirmed the decree as to the free- 
hold, but for- different reasons ; and as to the 
copyhold, there appearing no particular custom 
within the manor for .suffering a recoveryo he 
was of opmidh the surrender would bar the 
entail, in case the copyhold had been w ell 
settled, and chsmissed the bill as to the copvhold. 
Id. 704. 

To Purchase and Settle Lands— Executor 

— Heir.] — A. covenants'^^ for himself and his 
heirs, that he -will purchase lands, and settle the 
same on himself for life ; remainder to wife for 
life ; remainder to himself in fee. Equity -will 
compel the executor to lay out the money, though 
the heir is both debtor and creditor. Leclimere 
V. Carlisle^ 3 P. Wms. 224. 

Wife’s Election— Right of Children ngfll- 

VTithstanding.] — A man, on his marriage, 
covenants to purchase and settle lands of 400^. a 
year, to the use of himself for life, then to his 
..wife for Hfe, remainder to the heirs of their tw'o 
rodies ; and if he died before a settlement, the 
wife might elect either to have the 400Z. a year, 


Covenants to Settle, 

or 3,000L in money, in lieu of dower and thirds. 
The husband dies before a settlement made. On 
a bin by the creditors, the wife, by answer, elects 
the 3,OOOZ., and the children insist on having a 
settlement made according to the articles ex- 
pectant on their mother’s death, by which means 
aU the assets would be exhausted :^Decreed, a 
settlement to he made on the wife and children, 
notwithstanding the election. liancucli v. San-' 
coclt^ 2 Vern. 605. 

Settlor’s Election— Option of Alternative Pay- 
ment— Both tJnexercised.] — The testator, in the 
settlement of an estate, reserved to himself an 
election as to parcels, and afterwards, by inden- 
ture, he was to have an option of paying a 
certain sum within tw^enty-four calendar months. 
Not having elected in his lifetime, and his per- 
sonal estate being inadequate to payment of his 
debts, the estate covenanted shall be conveyed. 
Tyssen*y. Benyon, 2 Bro. C. C. 5. 

Lands — Prior Incumbrance.] — A., being in- 
debted 70()Z., agrees on his marriage, to settle 
lands of lOOZ. a year on himself for hfe, re- 
mainder to his wife for her jointure, remainder 
in tall upon their issue ; — Decreed, the land to be 
sold to pay the 700Z.. and the surplus of the 
money to be laid out in the purchase of lands, to 
be settled on the wife and her children ; but this 
decree was reversed on a bill for review, there 
being no provision made for the husband in the 
lands to he purchased. Carjoenter v. Bonnet^ 1 
Vern. 203. 

"Wife’s Contingent Portion — Not called in 
during Husband’s Life.] — A husband by a deed 
to w^hich '“the wufe wms a party, covenants to 
assign a contingent portion of the wife’s to the 
uses of the marriage. The husband dies without 
calling in the portion. The wife is bound by 
the covenant. Bush v. Balway^ 1 Ves. Sen. 
19. 

By settlement on the marriage of A. with 0., 
in case there wms no issue male, and there should 
be daughters living at the death of the father, 
w'ho should attain twmnty-one, or be married, 
then such daughters should have 2,OOOZ, a piece. 
There wmre thiee daughters and no sons. De- 
fendant, one of the daughters, married D., and 
previous to his marriage, he covenjyited to assign 
(with the wife’s con.sent) oOQlr to trustees in 
trust, after the death of D. and the defendant to 
pay it amongst the children of the bodies of 
defendant and D., and that he should, after the 
marriage, assign to the trustees all the moneys 
and securities for it, then due and belonging to 
defendant. A. died in 1744. D. died in 1745 
intestate, to ^vvhom defendant administered and 
received the 2,00UZ. : — Held, that the children, 
w^ho w^ere a son and daughter, have a right to 
: the portion, which was decreed to be secured 
I for their benefit, though under the articles the 
I real estate was in the mother’s powmr and vested 
! in her in tail, yet in equity it is to be carried 
into strict settlement to the \vife for life, then to 
the first, &c , sons in tail, and in default of issue 
male to daughters. S. 6’., noin. Bash v. Balwanu 
3 Atk. 53U, 

Parties necessary to Suit.]— To a bill seeking 
performance of a general covenant to charge 
real estates with a sum of money and an annuity, 
the trastee to wdiom the money wms covenanted 
to be paid, and the equitable incumbrancers on 
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the covenantor’s real estates, are necessary- 
parties. Paterson v. Wellesley^ 6 L. J., Ch. 
191. 

V. Proof 071 ^ in Banhnijjtcy, 

See Bankbuptcy. 

c. Covenants by Parents, 
i. Lien. 

On lands though not Specified — ^Heir 

not Mentioned.] — A., on the marriage of his son. 
covenants for himself and his executors, without 
naming his heirs, to settle lands of loOZ. a year 
on his son, and the issue of the marriage, but 
dies before any settlement made. The son enters 
on the rent estate as heir to his father, and 
settles it for the jointure of a second wife, who 
has no notice of the articles : — Decreed, the 
articles to be a hen upon the lands, ivhereof the 
father was then seised, though no particular 
lands are mentioned in the articles. Roioidell v. 
Bi'eary^ 2 Vern. 482. 

On Lands — ^Annuity—Alternative Cove- 
nant.] — A father being seised of estates in tail 
and in fee, on his daughter’s marriage covenanted 
with two trustees, one of whom was his son, to 
pay an annuity to his daughter out of the rents 
and income of his real and personal estates, and 
by deed or will to settle an estate of 200Z. a year, 
or, at his own election, 4,000Z. in lieu of it, on 
certain trusts for the benefit of his daughter, and 
her husband, and their issue. By a subsequent 
deed the father and son, no other person being a 
party, agreed to suffer a recovery of the entailed 
estates, and to sell them, and also the fce-simple 
estates, and that out of the proceeds the father’s 
debts (for some of which the son was surety) 
should be paid, and that certain sums should be 
taken by the father and son for their own use ; 
and that 4,000Z. should be paid, and pro-vision 
made for the annuity, pursuant to the covenant 
on the daughters marriage. A recovery was 
accordingly suffered, and the estates were limited 
to the father and son in fee. The father and son 
afterwards agreed to abandon the last-mentioned 
agreement, and in consideration of the sou 
covenanting to pay the father’s debts, the estates 
were conveyed by them to the son in fee. The 
son afterwards mortgaged the estates comprised 
in the recovery .-—Held, that the covenant for 
parent of the annuity created a charge on the 
escates, and that the mortgagee having had notice 
of that covenant, the premises were subject to the 
annuity, but that the covenant to settle the 
estate, or 4,f)00Z. in lieu of it, created no lien or 
charge on any of the father’s estatei^^ and that 
the subsequent agreement between the father 
and son was merely voluntary, and was fairly 
abandoned by them. Ravensliaw v. R[oUiei\ 7 
Sim. 16 n. ; 4 L. J. Ch. 119— L.JJ. 

On Stock.] — A father covenanted at his 

daughter’s marriage to leave her at his death a 
full and equal share of his personal estate with 
his son ; he began and continued for some years 
to sell real estates, and vested the produce in 
bank stock, together with the produce of his per- 
sonal estate, the whole of which he transferred 
into his son’s %ame, who verbally promised to 
pay the father the dividends for life. The son 
sold out the bank stock, and invested produce in 
India stock, which produced a greater interest, 


hut paid his father only the amount of former 
interest. The father died, and left personalty to 
a small amount. The India stock held liable 
to the articles. Jones v. Martiii^ 6 Bro, B, C. 
437. 

On Mortgage Debt.]^ — Where a father, 

being entitled to a sum ot money on mortgage, 
covenanted, on the marriage of his daughter, 
that a certain specific part of it should be trans- 
ferred to the trustees of the marriage settlement 
within three months after his death, and cove- 
nanted to pay interest in the meantime, such 
covenant was held to amount to an actual assign- 
ment. Rinnoilowy. Meath (^EarT)^ 2 Dr. & Wal. 
C74 ; 2 Ir. Eq. K. 383. 

On Interest Purchased from Trustees of 

Daughter’s Settlement.] — By a settlement exe- 
cuted on the marriage of A. with B., the daughter 
of W,, trusts were declared of two several sums 
of 6,OOOZ„ whereof one was secured by the bond 
of W., and the other by the covenant of A., and 
each was made payable to the trustees of the 
settlement within six months after the death of 
the settlor ; and, as a further .security for pay- 
menf** of the latter sum, A. assigned to the 
trustees certain policies of assurance which he 
had effected on his own life to the value of the 
principal money comprised in his covenant. 
The trusts declared of the former sum were for 
B. for life, for her separate use, and after her 
death for'A. for life, and after the death of both, 
and in default of children of the marriage, for 
the benefit of B.’s estate. The trusts of the latter 
sum were for B. for life, and after her death, 
failing children of the marriage, for the executors, 
administrators, and assigns of A. After the 
marriage A. became bankrupt, having up to that 
time paid the premiums on the policies of assur- 
ance. Under Ins bankruptcy the trustees proved 
for the value of his covenant, and invested the 
dividends received under that proof in the pur- 
chase of 431 1. consols. At the same time W. pur- 
chased of A.’s assignees all A.’s intei^est in the — 
settlement, and took from them an assignment 
of that interest. A. afterwards died, whereupon 
the trustees received the produce of the policies, 
and invested it in 6,992Z, consols. Ultimately 
W. became bankrupt and died : — Held, that not- 
withstanding that the interest of W. in the trust 
funds did not arise from the settlement, but by 
purchase and assignment from A.’s assignees, the 
assignees of W. could take no in^rest in ^the 
5,992Z. stock, without first satisfying to the 
trustees of the settlement what was due to them 
in respect of W.’s bond for 6,000Z. And quaere, 
whether, notwithstanding the assignment to W. 
of A.’s interest under the settlement, A.’s 
assignees had not a rightv^to recall the dividends 
which produced the 43 IZ. consols, J5iirridr/e v. 
Row, 1 Y. & C. 0. C. 183, 583. Affirmed, 13 
L. J., Oh. 173 ; 9 Jur. 299 ; but they afterwards 
disclaimed in court. 

On Insurance Premium under Special 

Act.] — A fund was established under a special 
act:ns a provision, upon the principle of a life 
insurance, by officers of the custom for their 
widows, children and relatives. Under the act, 
directors of the fund were appointed, with power 
to frame rules for the management of the fund, 
and with discretion to admit nominees of the 
! subscribers, other than relatives, to the benefit 
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arising out of any subscriptions, the act a 
restriction was placed on alienation of the beiieht 
provided for them by the fuml, by widows, chil- 
dreUj and other claimants without couaent of the 
directors. By the ruh>, each subscriber had 
power to direct how his portion of the fuiul 
should be applied for the benefit of liis widow, 
children, or relatives, or hi» nominees, who should 
have been duly admitted hy the directors. A 
subscriber, a widower, made on the occasion of 
his daughter’s marriage an appointment of his 
share of the fund to the trustees of his daughter's 
settlement, the trusts being for his daughter for 
her life, remainder to her husband for life, re- 
mainder to the children of the marriage. The 
trustees were never formally admitted under the 
rules, though their names were sent in for that 
purpose by the settlor. The daughter pre- 
deceased her father. On liis death, the directors 
paid his share into court, one moiety of it being 
claimed by the surviving son of the subscriber ; — 
Held, that the settlement on the daughter’s 
marriage was such a settlement for the benefit of 
his daughter as the subscriber had a right to 
make, and did not require the consent of the 
director.^ to complete the title of the trustees to 
the fund, and that therefore their formal aiimis- 
sion by the directors as the nominees of the 
settlor was unnecessary, and, consequently, that 
the fund niurt be paid to them. Pococlts 'Pollen 
Xn re, To L, J., Ch. 081 ; L. It. 6 Ch. TT5 ; 25 
L. T. 238 : 19 TV. B SOI. 

By a private act a fund was direct'd to be 
raised for the conditional benefit and relief of 
widows, children, an<l other ftlative^ of the 
officers and others emjiloyed in the department 
of customs in England"; and that niles and 
regulation^ should be made for the formation of 
such fund, and directors and other officers ap- 
pointed who were to have the management of 
the same. The code of rules in force at the time 
of the execution of the following iiistnmient was 
dated 2Sth July, 183 (k The rules provided, that 
the aibuis^ion by the diiectois of a nominee of a 
subscriber should take place during the lifetime 
fot such 'Subscriber ; and that the subscriber 
should iia\ e power to direct, by any instrument 
in writing, to be deposited with the directors, or 
by his will, that the whole capital money m&ured 
or forthcoming at his death should be paid, in 
any manner he might thinkproper, for the benefit 
of his widow, children, or relatives, or of his 
nominee who should have been duly admitted. 
P. was in July, 1826, admitted as a subsenter to 
theTund foi'’l,200Z, In March, 18T0, a letter 
was sent from the fund office to P., in which his 
attention was dmwn to the rules of 1836, and 
acquainting him that if he gave directions by will 
as to the manner in which the sum insured was 
to be apprttpriated at his death, he must make 
specific mention of Ms insurance in the Customs 
Fund : that “ relatives,” used in the rules, included 
only relations by blood, and not sons-in-la\v or 
daughters-in-law ; and if he had disposed of his 
insurance to a son-in-law, or to any other party 
who was not a relation by blood, the directors 
must, at his instance, during his lifetime, admit 
him his nominee, to entitle him to receive the 
sum set apart for his benefit. In October, 1^15, 
P., in pursuance of the rules, signed an instru- 
ment, in which he directed, that the capital 
money forthcoming at his death should be in- 
vested in the purchase of 3?. per cent, stock, and 
the interest applied for the benetit of his wife 
during her life, if she should survive him, and at 


her death the stock should be divided between 
his two daughters, B. and G., in equal pro- 
portions ; and in the event of either of them 
marrying and leaving issue, then her or their 
shares to her or their children respectively ; and 
m case both Ins daughters should die without 
issue, then over to his son. P. dnneted, that if 
he survived his wife, the whole sum forthcoming 
should be paid to his, daughters B. and C. or 
their children, or to his son. This instrument 
was in October, 18To, deposited by P. with the 
ilirectors of the fund, and he died in December, 
1855. In May, 1852, P. by will bequeathed all 
his estate and effects unto his daughters B. and 
C., and appointed them executrices, but he made 
no specific mention of the fund. The wife of P. 
died in 1ST7, and the son died intestate and un- 
married in 1851. B, and C. applied to the 
directors for payment to them of the fund, but 
were informed that O., who in November, 1826, 
intermarried with L., another daughter of P., had 
given notice to the directors not to pay it to 
them, G. alleged, that by an indenture of the 
13th August. 1832 (after reciting that on his 
marriage no settlement was made, but that upon 
the treaty for such marriage it was agreed that 
upon the decease of P., G. and L. his tvife should 
take a share, equal with J. P.’s other daughters 
who should be living at his decease, of and in all 
his property), P. covenanted with G. and L. his 
%vifc, that they, or such of them as should be 
living at his decease, should immediately after 
his decease take a share equal to his other 
daughters of all the property which he might be 
seised or possessed of, or in any manner entitled 
unto or interested in, at the time of his death ; 
and that he would forthwith make his last will, 
whereby tie would give, devise, and bequeath all 
hi.s property in such manner as to effectuate the 
intentions thereinbefore expressed, and would 
not revoke or alter such will. L.,the wife of G., 
died in 1862. The capital money was, under the 
10 & 11 Yict. c. 96, paid by the directors of the 
fund into court. On petition presented by B. 
and C- : — Held, first, that the covenant of P. did 
nut affect the particular fund in question, as it 
was not a part of his general estate, and therefore 
the claim of G. must be rejected. PoweJVa TniaU, 
III re, 2 Jur. (X.S.) 799. 

Held, secondly, that under the instrument of 
nomination B. and C. were, m the events which 
had happened, entitled to take the fund abso- 
lutely. Ih. 

ii. IXoio Pnfoo'ced, 

Specific Performance — -Covenant to pay In- 
cumbrances.] — Father on the marrihge of his 
eldest son ssttled certain lands, and covenanted 
to pay all incumbrances affecting them. The 
court will decree a specific performance without 
an inquiry whether any or what damage has 
been sustained, incumbrancers haviug actually 
instituted suits, and the lands being in danger 
of being sold. Terehe^' v. Gort (^Lorp), 1 Ir. 
Eq. E, 1. 

Agreement to Charge.]— A father, on his 

daughter’s marriage, agreed by a memorandum 
in writing to charge his property with 1,OOOZ. as 
her fortune to be settled in trustees for her 
benefit, she to receive the interest at 5 per cent, 
on lier sole and separate receipt during the term 
of her natm-al life ; but if she had a family, she 
wns to have the power of disposing of it amongst 
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-Tier children as she and her husband might think 
proper ; the father to have the power to lodge 
the 1,000?., with her consent and that of her 
trustee, in any security they might agree upon. 
hTo settlement was executed, and the wife died 
without issue : — Held, that the husband, who 
“survived and who took out letters of administra- 
tion to his wife’s eSects,^ was entitled to the 
1,000?. ; and the court directed specific per- 
formance against the father to eiSectuate payment 
•of the 1,000?. to the husband as such adminis- 
trator. JOemielty v. Belaiuj^ Ir. R. 10 Eq. 377. 

Agreement to Settle Land — Bond — 

Breach of Condition ] — K bond was given by 
the father of an illegitimate child to her intended 
husband, in contemplation of their intended 
marriage, in the penal sum of 2,000?. and interest. 
It was recited in the condition, that, in con- 
sideration of the intended marriage, the obligor 
had proposed to the obligee to surrender certain 
copyhold property, then let on lease at a rent 
of 50?. per annum, to the uses thereinafter 
mentioned ; and if such surrender should not he 
so made within eighteen months after the mar- 
riage, the husband and wife, or the survivor, should 
receive, after the death of the obligor, 1,000?. ; 
and he was, in the meantime, to pay the husband 
and wife 50?. a year for the interest thereof, 
until the said principal sum should be fully dis- 
charged. The condition was to the effect of the 
recital, and that if the estate should be so settled 
in substance, to the use of the husband and wife 
for life, remainder to the survivor, remainder to 
their issue ; and if the 1,000?. and interest should 
be paid, or if the obligor should make such 
surrender in his Hfetime, and pay the at’rears of 
interest up to the time of the surrender, the 
obligation to be void. The obligor died with- 
out maldng the surrender, having regularly paid 
the 60?. per annum, and by his will he devised 
the copyhold estate to his daughter, the wife of 
•the obligee : — Held, that the bond was not for- 
feited by reason of the breach of the condition ; 
that it was merely an agreement to settle the | 
land, and as such satisfied by the devise, although 
absolute to the wife ; and that it was an agree- 
ment of which equity would enforce the specific ^ 
performance ; the penalty being only meant to 
secure the settlement recited in the condition. 
Time for the perlo?«nance of the condition is not | 
of the essence of the contract. The obligor held 
to ^rr^ave no power to elect either to pay the 
money, or settle the land. Ro;per v. Bartliolo- 
mm^ 12 Price, 796. 

Consideration.] — ^Where a father, being 

the heir of a lunatic, who might be ftiduced to 
■make a disposition of his estate injurious to him, 
was in embarrassed circumstances, and incapable 
of bearing the expenses of suing out a commission, 
agreed, in consideration of his son’s prosecuting 
it, that in the event of the lunacy being 
established, and the estate descending upon him, 
he would execute a settlement in favour of his 
son and issue, the circumstances wholly repelling 
fraud or inadequacy of consideration, decree for 
specific performance of the settlement, reversing 
the judgment below. Persse v. Persse^ 1 West, 
110; 7 Cl. &F.^279. 

Marriage articles entered into between an 
intended husband and the father of the wife, 
whereby each party covenanted to settle funds 
•on the usual trusts, were enforced by the hus- 
band against the father’s estate after death of 
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the wife without issue, although the husband 
had always neglected and refused to fulfil his 
part of the agreement. Jestoi v. Key, lU L. J-, 
Gh. 503 ; L. R. 6 Ch, 610 ; 25 L. T. 522 ; 19 
W. K 861— C. A. 

Conditional Covenant — Breach of Con- 
dition.] — Marriage articles recited that L., the 
father of the intended husband, had agreed, 
in case the marriage should take effect, to pay 
200?., and also to settle the lands of T. in the 
manner, to the uses, and upon the trusts 
thereinafter mentioned ; and that S., the father 
of the intended wife, who was an infant, had 
agreed to convey the lands of O., in the manner, 
at the tune, to the uses, and upon the trusts 
thereinafter mentioned, and also to pay to the 
intended husband 100?. upon the marriage. It 
was then covenanted by L. that, in case the 
marriage should take effect, and S. should, as 
soon as the intended wife came of age, settle the 
lands of G-. to the uses therein expressed, he, L., 
would settle the lands of T. to his own use until 
the marriage, and, from and after the marriage, 
to his own use for life, with remainder, upon cer- 
tain t^’usts, for the benefit of the husband and 
wife, and the issue of the marriage ; and it was 
covenanted by S. that, in case the marriage 
should take effect, and L, should perform liis 
covenant, he, vS., would settle the lands of Gr. 
to the use of himself for life, with remaiuder, 
upon ceijfain trusts, for the benefit of the 
husband and wife, and issue of the marriage. 
The marriage to??k effect, and the wife came 
of age, but S, failed to settle the lands of Cf. : 
— Held, nevertheless, that L. was bound to 
perform the covenant on his part. Lloyd v. 
Lloyd, 2 Myl. & 0. 192 ; 5 L. J., Ch. 191 ; 6 
L, j., Ch. 136. 

Specific Performance Refused — Uncertainty — 
170 Mutuality.] — A., on the marriage of his 
daughter to B., covenants that B. should have his 
land, called C., for 1,600?. less than any other 
would give for it, and afterwards devises the „ 
premises to his grandson for life, with remsfender 
over, and dies. Court refused to decree a specific 
performance of this agreement, by reason of 
the uncertainty and want of mutuality in it. 
Bromley v. Jefferies, 2 Yern. 115 ; Pre. Ch. 138. 

Covenant by Tenant for Life «n Behalf of 

Infant,] — Where a mother who was tenant for 
life, mth remainder to her son in :J^e, who 
under age, covenanted, on his marriage, that 
they would settle, within two years, an estate 
on the heirs male of the marriage ; bill, for 
a specific performance by decreeing a strict 
settlement, dismissed ; and even if it had ap- 
peared that there had lieen a sufficient cove- 
nant for that purpose, a great length of time 
having elapsed, and none of the parties having 
asserted their rights, the court would not have 
interfered. Howartli v. Deem, 1 Eden, 351. 

‘Where Plaintiff’s Title might have been 

Barred.] — A., on the marriage of his son, cove- 
nants to purchase lands, and settle them to the 
use^ his son B. for life, remainder to the heirs 
male of the body of B. The son dies, leaving 
issue a son, who brings a bill against the 
executor of A., for the performance of the 
covenant. Bill dismissed in regard the plain- 
tiff’s father would have been tenant in tail, 
if the estate had been settled, and might have 
barred it. Caim v. Cann, 1 Yern. 480. 
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InconBistent Proposals — Other Party not 

hound 'to Execute. ] — Where fniuls came to the 
wife after marriage, the husband being in India, 
a contract of settlement of those and of other 
funds, by her father, was prepared and executed 
by the latter, and sent out for execution by the 
husband, who in the meantime had given in- 
structions for a settlement m different terms : — 
Held, that the husband not being bound to 
execute the former, the father was not bound by 
it, although executed by him, and containing 
covenants for the benefit of an infant. Woodcock 
T. Moiickton^ 1 Coll. 0. C. 273, 

Damages — ^Value of Lands, how Computed.] — 

A father, in contemplation of the marriage of Ins 
son, proposed, in writing, to settle an estate in a 
specified parish, worth 20UZ. a year,” tree from 
incumbrances, on himself, for life, with succes- 
sive remainders to bis son and his intended wife, 
and the children, chaiged with 50 Z. a year to bis 
own ividow, for life. By a settlement, not referring 
to the proposal, the father conveyed an estate, 
held in fee, worth 57/. a year, and an estate of 
which he was tenant for life, with limitation to 
his son m tail, of the yearly value of 190J>, both 
in the specified parish, to the proposed uses, and 
absolutely covenanted that the conveyed here- 
ditaments were of the annual value of 200/., and 
that he was absolutely seised in fee of them. 
The marriage took effect, and both the son and 
his uife died, leaving an infant dau^iiter ; the 
Bon had married a second time, arid left a son, 
who became tenant in tail of ^he hereditaments 
worth 190/. a year. In a suit by the infant 
daughter and the trustee of her settlement, 
against the representatives of her grandfather, 
the settlor, for damages for the breach of his 
covenant : — Held, that the proposals could not 
be looked to as defining the value of the pro- 
perty to be settled ; and that the plaintiffs were 
entitled to damages to the full extent of the 
value of the settled land, though that would 
create a total income under the settlement of 
24:71^ instead of only 200/. Wace v. Bickeo'ton, 

3 De G. & Sm. 751 ; 19 L. J., Ch. 2.54 i 14 Jur. 
784. 

Proof in Administration — Specialty Deht.] 

A. B. covenanted m the settlement, made in con- 
templation of his sou’s marriage, that upon 
certain pents he would, by will or otherwise, in ‘ 
his lifetime settle out of all his real and personal 
estate, subpet, to his wife’s life estate, 3,t)00/. or 
property to that amount, so that the same should 
immediately after the death of the survivor of 
himself and his wife be well and effectually 
vested in trustees upon trusts for the benefit of 
his son’s intended wife and the issue of the mar- 
riage : — Held, that tho trustees were entitled to 
prove as specialty creditors in respect of the 
’3,000/. in the administration of A. B.’s estate. 
3yre v. Monro, 3 K. & J. 305 ; 26 L. J., Gh 
767 ; 3 Jut. 684 ; 5 W. B. 870. 

Executors to Account to Bankrupt Covenantee’s 
Incnmbrancer.] — Before the marriage of G. his 
wife’s father covenanted to pay 1,000/. o5i the 
marriage, and that his heirs, execiitorsT, &;c., 
should pay G. 500/. six months after his death, 
and G., by same deed, contracted to give security 
by specialty, to pay 1,000/. six months after his 
death, to his wife if she survived. Accordingly, ' 
three days after marriage, he gave a bond, and i 
then became bankrupt, but before bankruptcy, 


I and after the father’s death, he assigned the 500/, 
to plaintiff as a security for a debt. Upon a bill 
by plaintiff against the fathers executors and' 
the husband’s assignee, lord chancellor directed! 
the executors to account to plaintiff for the .500/,,. 
which was never the wife’s money but the 
husband’s, and said, if he were to stand neuter,, 
the husband’s assignees, who had the legal estate, 
and less equity than the plaintiff, might receive 
the money. v. Forcer, 3 Atk. 403. 

Where a wife has a demand in her own right, 
and the husband applies in her right, if there be 
no agreement on her behalf before marriage, the 
court will take care of her. Ih. 

If the husband had not been a bankrupt, and 
had brought a bill for performance of the father’s 
covenant, he could only have been compelled to 
give a bond, and the wife must have taken her 
chance, and an assignee shall not be in a worse 
con(}ition than an assignor, but it has often been 
held he should be m a better. Ih. 

Failure of Charge — Personal Covenant.] — 

A settlement, to which A., B. and T. were 
parties, executed previously to the marriage of A. 
(B.’s daughter) with T., recited T.’s title to- 
certain estates, and that B. agreed to give and 
appoint to A. a portion of 3,000/., of which the 
sum of 1,000/. was to be paid in cash, and the 
remainder to be charged on the estates of B., and 
that T. had agreed to secure a jointure of 400/. a, 
year for A., and to charge his estates with 3,000/. 
for the younger children of the intended mar- 
riage ; and that, subject to such jointure and 
charge, T.’s estate should be settled on the hrst 
and other sons of the marriage, in tail ; further,. 

, that B.* had under a power charged bis estates, 
with 3,000/. portions for his younger children (of 
whom A. was one), and that it had been agreed 
that B. should pay 1,000/., part of the maiTiage 
portion to A., immediately to T., and that B. 
should appoint 2,000/. the residue of the 3,000/., 
a charge on his estates, the two sums to be in 
full for the marriage portion of A. B. appointed 
2,000/. out of the 3,000/., and directed it to be 
raised and paid to A. at his death, and T. 
charged his estates with a jointure of 400/. a 
year, and 3,000/. for younger children. By 
another deed, reciting the appointment of the 
2,000/. by B., which with the 1,000/. was to be in 
full for the portion of A,, A. f. released B. and 
his heirs, and his property real and personal, 
from all claims in respect of certain provifions. 
out of other funds provided for his younger 
children : — Held, that the deeds contained no 
personal covenant by B. to pay the 2,0001 even 
though it should turn out that the amount was 
i not well charged on the estates by reason of a 
bad execution of the power by B. Borromes v. 
Borrower, Ir. K. 6 Hq. 368. 

iii. Proof O7o, in Bankr 7 i])toy. 

See Bankruptcy. 

d. Covenants by other Persons. 

By Brother— Specific Performance.]— W. M., 
on the^ death of his father, became entitled 
to considerable estates, subject to a charge of 
5,000/. for his eight brothers and sisters, who 
were also entitled to a share of tlfe personal estate 
of their father. Their portions being small com- 
pared with his fortune, he entered into corres- 
pondence with a common friend, in which it was 
agreed that they should give up all their present 
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rights, in heu of which they should have a charge 
upon the estate for a sum of 4,000/. each. An 
arrangement having thus been effected, he 
actually paid interest on the amount agreed to 
be charged. The sister afterwards married, and. 
upon the treaty for the marriage, the intended 
husband was informed by the common friend 
that her fortune was 4,000/., charged upon W. 
M.’s estates. The marriage took effect Held, 
that this was an agreement of which a court of 
equity will decree specific performance as to all 
the younger children. Mouttj ornery v. Rcilltj., 
1 Bligh (N.s.') .SS8 ; 1 Bow & CL 02. Afiirmmg 
Hay & J. (App.) liv. 


e. Deficiency of Fund Covenanted to be 
Settled. 

Deficiency in Pension — Covenantor’s Estate 
Liable.] — In a marriage contract the husband 
covenanted to secure to his wife the benefits of 
the pension or annuity payable to the widows of 
subscribers to a certain fund to which he 
was a subscriber, “ and falling thereof, or in case 
the said pension or annuity, from whatever 
cause, shall not be available to her, saving and 
excepting only through her right to and posses- 
sion of such separate funds as by the rules and 
regulations of the said fund would exclude her from 
all benefit thereby,” to pay a yearly sum equal to 
the pension. At his death he had secured to her 
3b5/. a year, on the Bombay Military Fund. A 
deduction from this was first made, and finally, 
on her second marriage, the allowance was 
stopped • — Held, that the first husband’s estate 
was bound under his covenant to make good the 
deficiencies. Taylor v. HomL% 5 Cl. &: F. 380. 

In Annuity Charged on Lands — Personal 

Estate not Liable.] — By a settlement reciting an 
agreement to provide a jointure for the intended 
wife, but not stating the amount, the intended 
husband covenanted with the trustees to convey 
to them certain lands, then held in trust for him, 
upon trust, after his death, to permit the in- 
tended wife, during her life, to take out of the 
land an annmty of 22U/., with power of distress 
and right of entry ; and the settlor covenanted 
to do all such other acts as should be necessary 
for the further sn^better assuring the annuity, 
according to the true intent and meaning of the 
deed ; the lands having proved, after the hus- 
band’s death, insufficient to pay the annuity in 
full : — Held, that there was nothing in the settle- 
ment amounting to a covenant for or warranty 
of the adequacy of the lands for payment of the 
annuity in full, and that the personij. assets of 
the settlor were not liable to make good the de- 
ficiency. Weldon v. BradsJum, Ir. K. 7 Eq. 168. 

— - In Share of Specified Property — General 
Estate not Liable.] — Whei’e a settlor intimated 
his wish to settle a certain sum, part of a parti- 
cular share of property, which he specified, but 
that share did not prove of so much value as the 
sum he wished to settle, his general estate held 
not liable to make good the difference. JBmm 
V, Wyatt, 31 Beav. 217 ; 8 Jur, (N.s.) 499 ; 7 
L. T. 86; low. B. 813. 

• 

^ In Wife’s Portion — ^No Warranty — Com- 
mon Mistake.] — Bill by husband to have wife’s 
portion, part of which was invested in stock, 
made up money, on ground either of express con- 


tract or representation upon which the marriage 
took place dismissed ; tlie decscriptiuii by articles, 
though generally the sum of 4,01 )h/.” re'feritng 
to that sum in settlement, and the representation 
under circumstances not amounting to warranty, 
and proceeding on a common mistake. Aiadie 
V. Medlyeott, 9 Ves. l.S ; 7 K. R. 135. 

In Interest on Stock reduced by Acts of 

Parliament.] — By a marriage settlement exe- 
cuted in 1797, reciting that 8., the intended hus- 
band, was entitled to real estate on the decease 
of bis father, and to certain sums in the EngiisA 
funds, as residuary legatee of his grandmother,, 

S. covenanted with the trustees that he would, 
as soon as he could after the execution of the 
settlement, transfer to them the money, and 
invest m such funds as should be thought most 
advisable, in the names of the trustees, such 
further sums, the interest of which should 
amount to 600/. a year, free from all deductions, 
m trust for 8. for his life, and after his death 
upon trust to pay the interest to A., his intended 
wife, as a ]ointure, with a power to 8. to revoke 
the trust of the fund so to be invested, on con- 
veying to the trustees real estate of the value of 
600Z. a year, to be held on the same trusts. 8. 
died m 1798, leaving one son, who died m 1812. 
In 1799 and 1801, his executors transferred to 
the tiustees of the settlement 4/. per cent, stock, 
then producing 600/. a year, but which was, by 
successive acts of parliament, ultimately reduced 
to 3 per c^nt. stock, and became insufficient to- 
pay the 600/. a year : — Held, that A, was not 
entitled to have the deficiency made good out of 
the assets of 8., the covenant having been per* 
formed by the transfer of stock, which, in ISOl, 
produced 600/. a year. jYaj)ier v. Stajjlen, 10- 
Ir. Ch. B. 344. 

A testator, upon the marriage of a daughter, 
entered into a bond conditioned for the transfer 
to the trustees of her settlement, during his life, 
or within twelve months after his decease, of 
10,000/. 4 per cent, bank annuities ; the only 
4 per cent, bank annuities then existing, were 
afterwards reduced to 3^ per cents. ; but^here 
was existing at the time of his death a new 
4 per cent, stock, which had been created two 
years after the reduction of the old 4 per cents. 
The bond is satisfied by a transfer of 10,000L 
3^ per cents. Sheffield v. Coventry QEarl), 2 
Buss. & M. 317. 

By a marriage settlement, the husband cove- 
nanteit to secure to the wife for h^ life, if she 
survived him, the dividends of a sum of 4,000/. 
navy 5 per cent, annuiiies. The husband had 
no stock in the navy 6 per cents, at the date of 
the settlement, or at any subsequent period. 
By an act of parliament, the navy 5 per cents, 
were converted into new 4 per cents., and by 
another act it was provided that aU obligations 
for the transfer of the navy 5 per cents, should 
be satisfied by a transfer of 106/. in the new 
4 per cents, for every 100/. in the navy 5 per 
cents. By a subsequent act, the new 4 per 
cents, were converted into new 3^ per cent, 
annuities, and it was provided that ail obliga- 
tion# to transfer the new 4 per cents, 'should be 
satisfied by transferring an equal sum of new 
3^ per cents. The widow under her settlement 
is entitled only to a transfer of 105/. in the new 
3^ per cents, for every 100/. of the navy 6 per 
cents, under her husband’s covenants. Milward 

T. Milward, 3 Myl. & K. 311 ; 3 L. J., Ch, 
141. 
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In Wife’s Portion— Proportional Eednc- 

tion ip Settlement.] — father, in consideration 
of 2,600/. to he paid him on his fe<3ii's marriage, 
as the wife’s portmn, articles to settle 6U0/. a 
year on the marriage ; and it being after dis- 
covered that she had only 1,600/., the father wms 
decreed to make a bottleinciit for the 1,OUO/. 
only, in proportion to ^Yhat he was to have made 
for the 2,600/., and not to deduct ont of the 600/. 
per annum 1,000/. worth of land, viz. ">0/. per 
annnm, as was urged he should. JJaislievilUe v. 
Gorv, Pre. Ch. 186 ; 2 Vern. 448. 

Covenant by Settlor for Payment of Sum of 
Money during his Life or after his Death — 
“ Pree from all Deductions” — Succession Duty.] 
— The father of a married woman covenanted 
vdth tiiistees for payment to them at such time 
or times during his life as he should think fit, or 
within twelve calendar months after his death, 
of the sum of 16,000/. “ free from all deductions 
■whatsoever,” and for payment to them m the 
meantime of an annuity of 20o/., the principal I 
sum and the annuity to be held upon the trusts 
therein mentioned for the daughter and her 
family. The covenantor did not pay part 
of the 10,000/. m his lifetime, but after his | 
death his executor jiaid to the trustees the full 
sum of 10,000/. The crown claimed succession 
duty from the trustees, who paid it, and claimed 
repayment from the executor on the ground that 
the iUjOOO/. wms to be paid free fronj. aU deduc- 
tions. Both parties agreed that the fund was 
liable to succession duty, and ^’guecl the case on 
that footing : — Held, that if the duty was pay- 
able it must be borne by the fund, for that the 
relation between the trustees and the executor 
was simply that of creditors and debtor, that the 
executor was not liable to be called on by the 
crown for the duty, and that when he had paid 
the 10,600/. in full to the trustees, he had dis- 
charged his testator’s obligation, and ivas not 
concerned -with the question -whether succession 
duty wma payable. Whether any succession duty 
w’as^payable on the death of the covenantor, 
quane. Higcjuiis, In o'e, DayY. Tiirnell, 55 L. J., 
Ch. 235 ; 3i Ch. D. 142 ; 54 L. T. 199 ; 34 W. K. 
81~C. A. 

2. COYEJTAKTS TO INSITBB ASTD SETTLEMENT 

OE Policies. 

a. In General. ^ 

Construction — Inconsistent Clauses.] — Prin- 
ciples on ■^\'hich the court proceeds in putting a 
construction upon inconsistent clauses in a settle- 
ment. J3vffh V. WatJiins, 14 Beav. 425. 

By the terms of a marriage settlement, 1,000/., 
secured by policy of lasnrance on the life of the 
intended wife’s father, w'as to be paid to the 
intended husband, provided he had previously 
effected an insurance on his own life for a 
similar amount ; if not, it was to be paid to the 
wife. It then directed that, if the insurance 
should not have been effected, or if the husband 
and -wife should be both dead when the 1,000/. 
should be received by the trustees, it shouM be 
paid to the issue of the marriage. The hu'Sband 
covenanted to effect an insurance -within six 
months after the decease of the wife's father, to 
seeme the pajmient of the said sum of 1,000Z. at 
his decease. By a clause at the end of the 
settlement, it was directed that in default of the 
husband effecting the insurance, the 1,000/. 
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should be invested and the interest paid to the 
husband until be effected it, and then he was to 
receive the principal. The insurance was not 
effected within the time mentioned : — Held, that 
the husband might effect the insurance at any 
time during his life ; that the trusts m favour of 
the wnfe did not arise till the close of the life of 
the survivor of her father and husband, and that 
the trusts in favour of the children did not arise 
till after the death of all three — viz. the father, 
the husband, and the wife. 11). 

The dividends of the 1,000/. were therefore 
directed to be paid, during the life of the 
husband, to his mortgagees, or until he should 
effect the insurance ; and if he effected an 
insurance, the principal -was to be applied in 
payment of the mortgage debt, and the residue 
to be paid to the husband, or the parties claiming 
under him. Ih. 

Policy effected with Friendly Society — Cove- 
nant not Fulfilled,] — In a suit against trustees 
by a husband, wiio covenanted to effect a policy 
of insurance with a respectable insurance com- 
pany and to assign the same to trustees, but 
who insured with a friendly society, the rules of 
which subjected the insured to the danger of 
expulsion, and did not allow an assignment, but 
allow^ed a nomination nearly tantamount to it, 
and whose capital was not proved, it was referred 
to the master to ascertain whether the covenant 
was fulfilled, the plaintiff to pay the costs. 
Semble, the covenant was not fulfilled. Cowr^ 
tenay v. Conrtenay^ Ir. B. 9 Eq. 329. 

By marriage settlement the husband cove- 
nanted with the trustees that he would forth- 
with effect a policy of assurance upon his life 
with some respectable assurance company, for 
the sum of 1,000/., and assign the same to the 
trustees. A pohey of assurance effected with a 
friendly society, if it be not assignable, or if it 
be less beneficial than a policy effected with an 
ordinary assurance company, is not within the 
meaning of the covenant, and a reference was 
directed on the subject. S. 6'., 3 Jo. & Lat. 619. 

Semble, that a friendly society is not an 
assurance company wdthin the meaning of such 
a covenant ; and that, if the covenantor rely 
upon an assurance with a recently established 
friendly society (supposing such to be an 
assurance company within ^i5 covenant), as a 
performance of his covenant, he ought to show 
that the society is possessed of capital, aj^ is 
solvent. 11). 

Failure of Health — Insurance becoming 
Impossible — Covenant held Absolute.] — A., on 
his marrmge in August, 1873, covenanted with 
the trustees of his marriage settlement that he 
would, on or before the 2nd July, 1875, insure 
his life in the sum of 10,000/., which when 
received was to be held by them on trusts for the 
benefit of his wife and children. At the time of 
his marriage, and until shortly before July, 1876, 
A. was and continued to be in good health, but 
after that he fell ill, and consequently was unable 
to effect an insurance. He remained in ill- 
health thenceforward until his death. In an 
action for the administration of his estate : — 
Held, that the contingency of A.’s health failing 
was m the contemplation of l^e parties, and, 
consequently, that the covenant was absolute. 
Artlmr^s Entate^ In re^ Artliur v. Wyme^ 49 
L. J., Ch. 666 ; 14 Ch. H. 603 j 43 L. T. 46 ; 28 
W. li. 972. 
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Wife Surviving 'witli General Power of 
Appointment not Compelled to Keep up Policy.] 

— By a marriage settlement, some property, 
to the principal part of which the intended 
wife was entitled for life, was convoyed to 
trustees for her sejiarate use ; and it was agreed 
that the trustees should effect an insurance on 
her life, and pay the premium out of the trust 
money, and should invest the amount assured 
when received, and pay the dividends to the 
mtendet L husband for life ; and after Ins decease, 
pay as the wife should appoint, and, in default, 
to the persons entitled under the statute of 
distribution of intestate’s estate. The wife sur- 
vived her husband . — Held, that she had then a 
right to refuse to keep uj) the policy ; and that 
this court would not consider her bound to 
perform the agreement for the benefit of mere 
volunteers. Godml v. Webh^ 2 Keen, 99 ; 7 
L. J., Ch. 103. 


b. Premiums and Duty of Trustees. 

Covenantor ITnable to Pay — Surrender or 
Sale Authorised.] — A husband, by his mar- 
riage settlement, covenanted to keep up policies 
on his life for the benefit of himself, wife and 
children. He became wholly unable to pay the 
premiums. The court authorised the trustees to 
surrender the policies. Bitre^ford v. Bereaford, 28 
Beav. 292. And, in another case, under similar 
circumstances, the court authorised the trustees 
to sell the policy, and accumulate the produce. 
IBll V. Treaenj^ 28 Beav. 16. 

Trustees not Liable for Loss.] —By a mar- 
riage settlement, a husband assigned ft policy 
on his hfe to trustees, and covenanted to keep it 
up. The trustees neglected either to obtain 
possession of the policy, or give notice to the 
office, and the policy was mortgaged by the 
husband, and afterwards sold and surrendered. 
The husband appearing to have been m insolvent 
circumstances and unable to keep up the policy, 
and the trustees having no available funds for 
the purpose Held, that the trustees were not 
liable for the loss. Hohday v, Peters^ 28 
Beav, 603. 

Wife’s Lieu fqj Premiums Paid by Her.] — 
The rule of equity, '>ffiich prevents a party from 
receiving any interest under a settlement until 
he iSs discharged those obligations or covenants 
to winch he is liable under it, applied to the case 
of a policy of assurance assigned to the trustee 
as a security for the payment of a sum which the 
husband had covenanted that his representatives 
should pay after his death, and agaiifet a pur- 
chaser of the husband’s interest under the 
settlement, from his assignees under a fiat in 
bankruptcy. Feme covert, out of her separate 
income, pays the premiums on certain policies of 
assurance, which, by a settlement made pre- 
viously to her marriage, were assigned as a 
collateral security for a provision settled upon 
her under that instrument by the covenant of 
her husband ; — Held, upon the money secured by 
the policies becoming payable, she was entitled 
to a lien on the policy fund for the amount of 
the premiums s(\paid. The voluntary payment 
of premiums on a policy of assurance confers on 
the payer no' interest in the policy. Burridge v. 
Bom, 1 T. & 0. 0. C. 183, 683. Affirmed, 13 
L. J., Ch. 173 ; 9 Jur. 299. 
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Premiums Paid by Trustees — Amount He- 
coverable.] — By a marriage settlement a fund 
was impressed with a trust to pay such premiums 
upon policies of asburaiice on the husband’s life, 
assigned by the husbaml to the trustee^, as he 
should fail to i)ay ; and the husband covenanted 
with the trustees to pay the in*emiiims. In 
1871 the husband filed a liquidation petition, 
after which the trustees paid the premiums out 
of the wife’s life estate. The hu-^band’s cove- 
nant was valued at 2,0.127. 8s , and a claim for 
that amount was taken in by the settlement 
trustees, and lu December, 1875, was admitted 
as a proof. In April, 1876, a dividend of 10 a*. 
was declared, hut before the aiiiuimt reached the 
hands of the settlement trustees, the husbaml, on 
the 13th May, 1876, died. At that time the sums 
which had been disbursed by the settlement 
trustees amoiiutud to 7667. 5a* : — Held, that the 
settlement trustees were not entitled to receive 
the whole dividend which had been declared, but 
only the amount of their payments for premiums, 
with such interest as the dividend had been 
actually making. Jlilhr, hi Warilleij, Bjg 
jnirte, 6 Ch. D. 790 ; 37 L. T. 38 ; 25 W. E. 
881. 

0 

3. Covenants to {Settle After- acquired 
Property. 

a. Construction. 

General Words Kejected ] — Covenant to settle 
whatever ^oukl conic to a wife from her mother, 
or otherwise, hoick not to hind property coining 
unexpectedly from other quarters. Wdluims v. 
Wdhams^ 1 Bro. C. C. 152. 

A settloment was made of A. ’a one-fifth share 
in stock, and all her interest, ‘‘by survivorship 
or otherwise,” in the same. A. was one of five 
children, and in an event, which had then 
become impossible, there might have been 
accrual by survivorship among them : — Held, 
that an interest which A. afterwards took in the 
stock as next of km to a deceased brother was 
not bound. Bd wards v. Bronqliton^ 2 H. K. 476 ; 
32 Beav. 667 ; 11 W. K. 1038.' 9 

Words Supplied ]— A covenant to settle the 
wife’s after-acqmred property will, in the 
absence of a contrary intention, be construed as 
appl^nng only to property acquired during the 
coverture, although the words “ dining the said 
intended coverture ” are omitted. Edwards^ In 
ro, 43 L. J., Ch. 266 ; L. B. 9 Ch. 9>,‘ 29 L. T: 
712 ; 22 W. R. 144. S. P., Ilollowaif v. Hollo- 
way^ 25 AY. K. 675 ; Camphcll, In 46 L. J., 
Ch. 142 ; 6 Ch. D. 686; 25 AY. R. 268 ; Carter 
V. Carter, 39 L. J., Ch. 268 ; L. E. 8 Eq. 551 ; 
21 L. T. 194. 

• 

Eestrletion by Reference to Recitals, &c.]— A 

marriage settlement recited an agreement to 
settle all property derived from H. to which the 
wife or husband in her right should become 
entitled, and contained a covenant by the hus- 
band to settle upon the same trusts ali property 
which should come to husband and wife, or either 
of tlf^m, under the wdll of H. or otherwise : — 
Held, that the covenant was restrained by the 
recital to property derived fiom H. HeaVs 
Trusts, In re, 4 Jur. (k.s.) G. 

An intended husband and wife assigned to 
trustees all legacies, and other personal property 
to become payable to the wife, under her father’s 
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will, “ or otherwise howsoever.” upon trusts for 
her separate use for life, without anticipation, 
wnth trusts in remainder in favour of children. 
By the next part of the settlement, it was agreed 
that in case any property should during the 
coverture be given or bequeathed to the wife, the 
hu'.band should settle it so that the wife should 
have sole jiower of disposing of the same : — 
Held, that a legacy bequeathed by another will 
to the wife after the marriage was not subject 
to the trusts for chiltlien, the latter ])art of the 
settlement showing that the former must be 
read in a I’estricted sense. Strplic/uon., Ki'jmrie, 
3 Be a, H. & G. 969. 

tShare of an luiujipointed fund oier uhich A. 
had had power of appointment by will coming 
to B., held bound by covenant to settle whatever 
B. should take under or by virtue of the wills of 
A. and X., or either of them, or *)therwise howso- 
ever, the court refusing to cut down these words 
by reference to the recital in which the expres- 
sion was “under the wills or otherwise of the 
said two testators.” Owens Tricst, In re, 1 Jur. 
CN.S.) 1UG9. 

Exception of Property settled by Instrument 
under which it was Derived.] — A nm-riage 
settlement made in January, 1877. couTamed"^a 
covenant by the husband and wife that all 
property not thereinbefore settled to which the 
wife or the husband in her right then was or 
should during the intended covertiiie become 
beneficially entitled, e.\cept jewels, trigikets, &c., 
and except also any jiroperty which might be 
settled by the instrument unTler which it was 
derived, should be assured and transferred to or 
other’wise vested in the trustees upon certain 
tnists. Under an appointment made by an 
indenture dated HOth July, 1883, the wife had 
become entitled to a sum of lO.OoUZ., 'which by 
.such indenture was declared should be for her 
sole and separate use, and should not be subject 
to any trust or agreement for settlement con- 
tamed in any settlement executed upon or in 
contemplation of her marriage :~Held, that 
the IJljOOuZ. ■was settled by the instrument under 
which it w’as derived, and was not within the 
covenant, j^anc v. Katie (post, col. 860), fol- 
lowed. Beren’s Settlement Trusts, In re, 59 
L. T. 626. 

Intention of Donor.]— Wheie a covenant has 
been enteied into for settlement of the tuture 
j^iroperty of a mai ned w'oman, and a gift iji after- 
wards madS to her of such a nature as to come 
within the terms of the covenant, no exjnession 
of the intention of the donor that it shall not 
be settled will exclude it from the operation of 
the covenant. Mainwareiufs Settlement, In re, 
(post, col. 860), observed upon. Schol field v. 
Spooner, 53 L J., Oh? 777 ; 26 Ch. D.‘94 : 51 
X.T. 138; 32W.B.9I0— C. A. 

Power of Appointment— Appointment to Self.] 
— By a marriage settlement, made in 1878, it 
w^as agi-eed that if M., the intended wife, or her 
husband in her right, should at one and the same 
time, and finm the same source, become entitled 
to any real ( r personal property of the valSe of 
50u7. or ujiwards, then and in every such case 
the husband and wife should cause the same to 
be vested in the trustees of the settlement, to le 
held by them upon the trusts of the property 
assigned by M. By his wiU, made in 1884, the 
father of M. bequeathed to the trustees of the 


will a sum of 4,000Z. upon trust for such persons 
and purposes as M. should appoint in writing, 
and in default of or subject to any such appoint- 
ment m trust far her sole and separate use, and 
the testator declared it to be bis intention that 
M might be able, by exercising her power of 
appointment, to defeat the operation of the 
covenant contained in her marriage settlement 
for the settlement of her after -acquired property. 
The testator died m 1887. M. appointed that 
the sum of 4,0 OOZ. should be held in trust for her 
separate use by nine separate appointments, 
made on separate days, and each under 600Z. in 
amount : — Held, that the sum of 4,000Z. had 
' been properly appointed by M., and was payable 
to her, and w^as not bound by her covenant to 
settle after-acquired property. Gerard (^Lord'), 
In re, Oh pliant v. Gerard, 58 L. T. 800. 

Settlement of Eeal Estate on “ the like 
Tru&ts ” with Personal Estate.] — By a marriage 
settlement a sum of 360Z. belonging to the wife 
wars settled, after the deaths of husband and 
wife, and in default of appointment by the 
wife, upon the wife’s next of km “ of her own 
blood and family in due course of distribution, 
the same as if she died a feme sole and intestate 
possessed thereof or entitled thereto.” The 
settlement containetl a danse jiroviding that 
after-acquired real or personal property of the 
wife should be settled “ upon and for the like 
trusts, intents, and purposes as w^ere therein- 
before declared of and concerning the said 
principal sum of 360Z. thereby assigned.” The 
wife afterwards acquired real and personal 
property, and died without having exercised the 
power of appointment, and the husband also 
died . — field, that the wife’s personal estate 
passed to her next-of-kin according to the 
statute of Distributions, the half-blood sharing 
equally with the whole blood; and that her 
real estate passed to her heir-at-law. Brigg v. 
Brigg, 54 L. J., Ch.464 ; 52 L. T, 763 ; 33 W. K. 
464. 

Agreement of even Date.] — By an ante-nuptial 
settlement a lady and her intended husband, 
after reciting a settlement of e^en date, and 
that the parties had agreed to settle other pro^ 
perty to which the lady “may be entitled,’ 
covenanted that, in case the iady “should be 
entitled to any property othe^ than that in the 
settlement, the same should be settled imon 
vSimilar trusts to those contained m the seftle- 
ment” : — Held, that the agreement included 
after-acquired pioperty of the lady. Blooldey, 
In re, Blackley v. BlocUey, 49 L, T, 806 : 32 
W.B. 385. 

Absolute Gift of Personalty— Separate Use at- 
tached only to Income.]— On the 6th of June, 
1860, A. and B.. in exercise of the power of ap- 
pointment in favour of children contained in 
their marriage settlement, dated m 1830, ap- 
pointed 3,500Z. to their daughter M, (afterwards 
M. S.). By the marriage settlement of N. S. and 
M. S-. dated the 6th June, 1860, M. 8. assigned 
the 3,r)U0Z. to tiie trustees, upon trusts under 
which N. S. had the first life interest, and, in 
default of children, M. B. had a general testa- 
mentary power of appointment. There was also 
a covenant by N. 8. and IVJ. 8. that if they, or 
either of them, should during the coverture 
become entitled to any real or personal property 
(except certain specified interests) the same 
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.should be forthwith assured to the trustees. On 
the 20th June, 18G0, A. and B. appointed that a 
moiety of the residue unappoiuted of the trust 
tunds under the setdement of J890, should, after 
the decease of the survivor of them, go to M. S., 
.during her coverture, for her sole and separate 
use. without power of anticipation, her receipt 
to he a sufficient discharge for the payment 
thereof. There was a proviso that if M. >S. should 
.die in the lifetime of N. S., leaving no children, 
the .same moiety should go to the brother of M. JS. 
absolutely, and that if M. W. should survive her 
husband, the same moiety should go to M. y. 
absolutely. M. S. died in 1887, leaving children, 
4 ind having by her will ap]iointed and bequeathed 
all her property to 8., and appointed him 
“Sole executor. A. and B. had both pre^deceased 
M. S. : — Held, that the appointment by A. and 
B., of the 20th June, 18G0, showed an intention to 
^exclude H. S., and any interest which he would 
take if the fund wms caught by his marriage 
.settlement ; that though the restraint on antici- 
pation must be rejected (JU'nj v. Capper^ Kay, 
163), yet taken together with the gift over in 
default of children and the receipt clause, it 
ishowed an intention that the separate use should 
n,pply only to the income accruing during the 
particular coverture, and that M. S. should have 
no power of disposition over the corpus. Held, 
also, that such a limitation was clearly good ; 
and that, therefore, the fund having accrued dur- 
ing the coverture, the corpuvS was caught by the 
after-acquired property clause. Shuts v. Hogge^ 
58 L. T. 546. 

Wife’s Property — Covenant by Husband — 
-Fund falling into Possession after Wife’s Death.] 

— A general covenant to settle a wife’s future 
property will not be restricted to property falling 
in during the coverture if the husband survives, 
though it will be so restricted when the wife 
survives. Fisher v. Shirley, 59 L. J., Ch. 29 ; 43 
'Ch. D. 290 ; 61 L. T. 668 ; 38 W. B. 70. 

After Husband’s Death.] — Covenant to 

^settle after-acquired property of the wife — 
Held, to extend to property acquired after the 
•death of the husband. Stevens v. Vmi Voorst^ 
17 Beav. 305. 

Leasehold and Chattels— Conversion by Trus- 
tees.] — A settl^bp^nt contained the usual cove- 
nant by the husband and wife to assign after- 
aiJ^uired property of the wife to trustees, with 
a proviso that it should be lawful for the trus- 
tees, at the request of the husband and wife 
during their joint lives, and of the survivor 
during his or her life, and afterwards, at the 
discretion of the trustees, to sell an^ dispose of 
such property, and invest the proceeds upon the 
trusts of the settlement. The wife afterwards 
became entitled to leaseholds and specific 
personal chattels : — Held, that the trustees were 
not for the present to convert these things with- 
out the request in wi’iting of the husband and 
’wife. Hop>e v. Hope^ 1 Jur. (n.s.) 770 ; 3 W. B. 
fil7. 

Ambiguous Words — “The said Lauds.”] — ^A. 

having, in his marriage settlement, conveyed 
leasehold estates, of which he was possessed, to 
trustees, to hBld to his own use during his life, 
and after his decease to the use that his intended 
wife should receive thereout a ]ointure, covenants 
to charge all the lands of wffiich he was seised at 


the time of his execution of the settlement, or of 
which he should at any time thereafter become 
seised, with the paynient of the jointure, the 
settlement proceeded : “ And, further, that the 
said land, after the decease of the survivor,” 
should be to the use of the children of the 
marriage ; — Held, that the words “ the said 
lands” referred to the lands then conveyed to 
the trustees, and that the children of the mar- 
riage did not, under the settlement, acquire any 
interest in the after-acquired property. Mam- 
nwrslij, 111 re, Smith, Mjj parte, 12 Ir. Ch. B. 
319 

Bealty — Power of Sale Introduced.] — A settle- 
ment of personal estate contained a power to 
alter and vary, and a covenant to settle future 
acquired real and personal estate on similar 
tru.sts : — Held, that a power of sale might 
be introduced into a settlement of subsequently 
acquired real estate. Flton v. Fltuii, 27 Beav, 
634. 

b. Property Included, 

i. JProperhj rested in Interest or Possession at 
Mate of Marriage, 

Property not Mentioned.] — A husband cove- 
nanted to settle any property which bis wife, or 
he in her righr, should acquire during coverture. 
Property vested before the marriage in trustees 
upon trust for the wife for life with remainder 
(in the events which happened) for her exe- 
cutors, administrators, or assigns : — Held, to be 
bound though ^not mentioned. Grajjtey v. 
Mumpage, 1 Beav, 46 ; S L. J., Oh. 98 ; 3 Jur. 
622. 

A settlement recited an agreement that speci- 
fied property of the wife and all other personal 
estate which she then had, or at any time during 
the marnage should become entitled to, exceed- 
ing 2007., should be settled, and the husband 
covenanted to settle any personal estate exceed- 
ing 200/., in which he should thereafter become 
interested in her right. Shares in waterworks, 
exceeding 200/. in value, belonging to the wife 
at marriage : — Held, subject to the settkment, 
though not mentioned in it. James v. Mur ant, 
2 Beav. 177, 

An intended husband covenanted to join with 
his wife in assigning to the trustees all property 
to which she should become entitled. At the 
date of the settlement the wife had an absolute 
vested interest in 1,985/. stock expectant on her 
fathead’s death, but it was not mentioned in tjae 
settlement. The husband became Bankrupt, *and 
then the wife’s father died : — Held, that the 
1,936/. stock did not belong to the husband’s 
assignee as part of his estate, but was bound by 
his covenant. Blythe v. Gtwmlle, 13 Sim. 
190 ; 12 L. J., Ch. *82 ; 6 Jur. 961. 

A testator made one will of English, another 
of American property, neither referring to the 
other. His daughter, who was entitled to 
personal property under both wills, executed on 
her marriage a settlement, including specifically 
her property under the English will, but not 
mentioning the American will A clause pro- 
vi(iing for settlement of such further personal 
estate (if any) as should during her life become 
vested in, or be assignable liy her and her 
husband : — Held, not to afiect her American pro- 
perty. Hoars v. Hornhy, 2 Y. & G. C. 0. 121 ; 
12 L. J., Ch. 151 ; 7 Jur. 424. 

A covenant in an ante-nuptial settlement 
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that all the personal estate “• to which' the wife 
shall become eatitlcd ” should bo subject to the 
trusts of the settlement . — ^Held, not to extend 
to property to which, without the knowledge of 
the intended husband or the tiustees, she was 
then absolutely ami immediately entitled. Otter 
V, Melrillc^ '2 De Gf. *S: tSin. 257 ; 17 L, J., Ch. 
345 ; 12 Jur. 845. 

A coTCnant in a marriage settlement, that in 
case, at any time “theieafter ' any real or 
personal estate should -‘descend, come to, or 
vest in ” the wife, it shoulil be settled . — Held, 
to include the proceeds of real estate taken 
by a public company to 'which the wife was 
then entitled in remainder. Blaltc^ E,z 2)arte. 
16 Beav. 463. 

In a marriage' settlement the husband cove- 
nanted to settle all the estate and eliects to 
which the wife should become entitled. The 
■wife was at the time entitled to a moiety of a 
leasehold house, and to a third part of tlm pro- 
ceeds of sale of real estate, which real estate was 
not sold for many years after : — Held, that these 
were present titles, and not included in the 
covenant. JF/tto/i r. Colvin, 3 Drew. 617 . 25 
L. J., Cb. 850 : 2 Jur. (x.s.) S67 ; 4 W. B. 750. 

Personal property, belonging to a wife at the 
time of marriage^ but not noticed in her sifttle- 
ment, hekl to be bound by a covenant with A. 
by her husband to settle any ^lersonal property, 
exceeding 200/., m which he might thereafter in 
her right become interested. James v. James, 
9 L. J., Oh. 85. 

By a marriage settlement 10,000/. we»8 settled 
to the separate use of the wif^for life, but a 
share in 3,333/. Oa*. 8^7. consols, to winch she was 
entitled, was not mentioned. The husband 
covenanted to settle on the wife her future 
acquired property. “ except such as she is now 
entitled to, in possession, reversion, remainder, 
or contingency ” Held, that her share in the 
consols was purposely omitted, and that she 
was not entitled to a settlement thereout against 
the mortgages thereof. Broohe v. Ilickes, 10 
L. T. 404 ; 12 W. B. 703. 

By a settlement made in June, 1842, the 
husbai^l covenanted that if any real or personal 
estate should descend nr devolve to or vest in ” 
his wife, or in him m her nght, he would settle 
it. In August, 1842, a sum, which formed ])art 
of the share of the wife in the estate of her 
father (who died in 1821), but had been over- 
looked, was r.ecovered and paid to the trustees, 
and the husbautl received the income for twelve 
years : — Held, that it was not within the cove- 
nant; and thift the husband had not so acqui- 
esced as to make it subject to the settlement. 
CkureliiU v. ShejJterd, 33 Beav. 107. 

A marriage settlement contained an agreement 
that if the wife then was, or if she or her hus- 
band in her right, should, under the will of her 
fatlier, become entitled fo any real property of' 
the value of 300/. or upwards, for any estate or 
interest whatsoever in possession, reversion, 
remainder or expectancy, then the husband and 
wife and all other necessary parties would convey 
the said property to the trustees. The wife’s 
father was dead at the date of the settlement, 
having by his will devised real estate upon tiiist 
for his said daughter in tail Held, that ihe 
estate tail was not within the agreement in the 
settlement. UdoersM. Bavliinson, odlj. Ch 
194 ; 25 Cb. D. 200 ; 49 L. T. 502 ; 32 W. B. 

, 31 o. 

By an ante-nuptial settlement, the intended 


husband and wife covenanted -witl!!' the trustees, 
to settle all personal estate (save certain excepted 
particulars) to which the wife or the husband m 
her right should become entitled. Before mar- 
riage a sum of money not mentioned m the 
settlement was handed by the wife to the hus- 
band, in the opinion of the court simply as a 
loan • — Held, that this sum was subject to the 
trusts. JJamiltoii v. James^ Ir. B. 11 Eq. 223. 

Increase of Value.] — When property existing 
at date of marriage is increased in value by the 
death of other persons (as in the case of tontine 
ilebentures), such increment is not after-acquired 
l)roperty within the meaning of a settlement. 
Browne's Will, In re, 38 L. J., Ch. 316 ; L. B^ 
7 Eq. 231. 

Chose in Action of Wife existing before, but- 
falling into Possession after, Marriage.] — By a 
marriage settlement 10,00u/., part of a share of 
residutj to which the wife was entitled under her 
uncle's wiU, was settled upon trusts therein- 
declared. The settlement contained a covenant 
by the husband and wife to settle all property 
exceeding 300/. which the husband and wife or 
either of them in her right, should at any time 
or times subsequent to the solemnisation of the 
marriage aud during the coverture become seised 
or possessed of, or entitled to, either at law or in 
equity, under any gift, devise or bequest in her 
favour, or by descent, representation, or any 
other means whatsoever. Previously to the date 
of the settlement the wife, who was of full age^ 
had executed a general release to the executors 
of her uncle’s will in respect of all her claims 
against the estate. It subsequently appeared' 
that the i;elease had been executed under a mis- 
take, common to all the parties to it, as to the 
amount of the share of residue, and that the wife 
■was in fact entitled to a large additional sum. 
The release was set aside in proceedings in- 
stituted for that purpose : — Held, that the 
adtiitional share of residue was an equitable 
chose in action, which until the release was set 
aside, could not have been recovered against the. 
executors, and was therefore practically gone ; 
that upon the setting aside of the release the 
chose in action revived aud must be treated as 
having come into existence, or at least into pos- 
session at that date ; and that thei'efore the 
additional sum was after-a(^_mrecl property 
wuthin the meaning of the covenant. The 
additional sum which had been recovered 
reason of the setting aside of the release con- 
sisted in part of capital and in part of income : — 
Held, that the wTiole sum was bound by the- 
covenant. But held, on appeal, that the setting, 
aside of the Release did not give the wife any ne'w 
right, but merely removed a bar which prevented 
her enforcing an existing right to property, and 
that the additional sum was not subject to the 
settlement. Garnet, In o'e, Bobinson y. Gandy ^ 
.55 L. J., Ch. 773 ; 33 Ch. D. 300 ; 56 L. T. 662 — 
C. A. Beversmg 34 W. B. 434. 

Chose in Action of Wife existing before^, 
but falling into Possession after, Determina- 
tion of Coverture.]— A. by will directed his 
trustees to pay the income of one-fourth of his. 
residuary estate to his grand-daughter B.for life, 
and after her death to stand possessed of her 
shaie for her children, and dnected. that an. 
annual sum, not exceeding 200/ , should be 
allowed for B.’s maintenance. The trustees in- 
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vested the surplus income during B.’s niinorityj 
and on her attaining age paid her the interest on 
the accumulations, as if they were part of her 
one-fourth bhare. B. afterwards married C.,aiid 
put in settlement property to which she was 
entitled under her father's will. There was no 
reference to her grandfather’s will, save a recital 
that, pursuant to a power contained in that will, 
B. had appointed an annuity to 0., m the event of 
his surviving her. The settlement provided that 
111 the event of B., during the continuance of the 
marriage, or C. in her right, thereafter Becoming 
entitled to any further property exceeding lOOL, 
either under her father’s will or otherwise, the 
property so acquired should be held on the trusts 
of the settlement. C. afterwards died, and the 
accumulated fund beiug claimed both by B. and 
by the trustees of the settlement, the trustees of 
the will paid it into court, under the Trustee 
Relief Act : — Held, that the fund was not hound 
by the trusts of the settlement, and that B. was 
entitled to have it paid out to her. AthiJiaonrS' 
Tnids, In re, Fitzroy, Ale [1895] 1 Ir. R. 

2B0. 

Property to which Wife or Husband m her 
Right “shall become entitled.”] — In a settle- 
ment made before marriage there was an agree- 
ment to settle upon certain tiusts all real and 
personal property to which the wife or the hus- 
band “ in her right at any time during her now 
intended coverture shall became entitled (except 
3 ewels and ” certain other articles “ which it is 
hereby declared shall belong to ” the wife “ for 
her separate use”). The trusts included a power 
of sale, the moneys arising from the sale to be 
held upon the trusts agreed and declared con- 
cerning such part of the personal estate of and 
to which the wife “ now is or she or” the husband 
“ in her right shall become possessed or entitled 
as aforesaid ” : — ^Held, that on the tiue construc- 
tion of the agreement, read in conjunction with 
the context, it included property to which the 
wife was entitled before marriage ; and therefore 
that jewels given to the wife before marriage 
were within the exception, and belonged to the 
wife for her separate use. WilHums v. Merrier, 
64 L. J., Q. B. 148 ; 10 App. Cas. 1 ; 52 L. T. 
662 ; 33 W. R. 373 ; 49 J. P. 484— H. L. (B.) 

Proceeds of Sale of Wife’s Separate 

Estate.] — ^An autq-nuptial settlement contained 
a covenant by the wife to settle any property to 
wbmlr during the marriage she should become en- 
titled. At the time of the marriage she was 
entitled to leasehold property and shares in a 
company winch were not included in the settle- 
ment, and which she sold during the coverture. 
With the proceeds of sale and accui^ulations of 
her income under the settlement she bought 
certain debentures, and partly with such moneys j 
and partly with money lent by her husband smf 
bought a leasehold house : — Held, that the deben- 
tures were subject to the trusts of the settlement, 
and that the house formed part of her own 
estate subject to a charge in favour of the trustees 
to the extent to which it had been bought with 
her money. Lewis v. Madoohs (post, col. 879), 
discussed and distinguished. Le?idi/, In re, 
IVallis V. Bendy, 64 L. J., Ch. 170 ; [1895] 1 Ch. 
109 ; 13 R. 96 ; 71 L. T. 750 ; 43 W. R. 345. But 
see Finlay v. Barling, post, col. 86G. 

By marr^ge settlement made in 1841, certain 
property belonging to the wife (who was a 
minor) was settled, and it w^as agreed and 
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declared and the husband covenanted with the 
trustees that if the wife, or he in her right, 
should become entitled to any other property 
whatsoever, the same should be settled ’on the 
trusts of the settlement. At the date of the 
marriage the wife was, under a settlement made 
in ISBH, entitled to a vested interest lu an un- 
ascertained share of a settled fund in reversion 
expectant upon the death of the survivor of 
certain persons. The wife died in 1852, leawng 
the hu'^band her surviving, and the reversionary 
fund did nob become divisible until 1888, when 
the husband was still living • — Held, that the 
wife’s share in the fund was bound by the hus- 
band’s covenant and must be^iaid to the trustees 
of the iiiaiTiage settlement. Fisher v. Shirley , 
59 L. J., Oh. 29 ; 38 W. R. 70. 

Honeys of which Husband “ should be or 
become Possessed.”] — By an ante-nuptial settle- 
ment a trader covenanted with the trustees of 
it lo pay them 3,0U0?. out of the first capital 
moneys, or real or capital personal estate, or 
capitalised income, of or to which he should be 
or become possessed or in any wise entitled after 
the solemnisation of the marriage, within six 
months after he should “have become” so 
posncftsed or entitled. The trader was at the 
time possessed of stock in trade and eSects 
excecclmg in value 3,000^., and so continued for 
more than six months after the date of the 
settlement, but did not after the marriage acquire 
additional property to that amount. He became 
bankrupt^fter the expiration of the six months : 
— Held, that event contemplated by the 
covenant had happened before the bankruptcy, 
and that there was a breach of the covenant 
Giititling the trustees to prove. Bvaris, Fx parte, 
2 Be M. & a. 948 ; 22 L. J., Bk. 6 ; 1 W. R. 69. 

ii. Reversionary Interests in Personalty. 

Absolute Interest in Reversion,] — By a 

settlement, 3,000?. was assigned by the father of 
the intended wdfe to trustees, to be held after 
his decease as to 2,000?., for the wife, her hus- 
band, and children, and as to the residue, |or her 
husband absolutely ; and it was covenanted that, 
all the property to which the wife, or the hus- 
band in her right, should become entitled, should 
be settled upon the trusts therein declared of the 
premises thereby settled : — Held, first, that the 
property to which the wife became absolutely 
entitled in reversion during the coverture, was 
bound by the covenant ; and secondly, that^the- 
sum given by the settlement in trust for the 
husband absolutely was not “ thereby settled.” 
Hughes v. Young, 1 N. R. 166 ; 32 L. J., Ch. 
137 ; 9 Jur. (n.S.) 376. i 

Interest vested befor^ Marriage.] — An in- 
tended husband and wife severally covenanted 
to settle “ all property (if any) not llereinbefore^ 
settled,” to wdiich the wife, or the husband in 
her right, “ shall at any time or times during 
the intended coverture become beneflciaRy 
entitled in possession or reversion, or in any 
manner whatever, derivable directly or in- 
dir^tly from ” J. A fund bequeathed by J., to- 
which the wife was then entitled subject to the 
life interest of a person who outlived her held 
not subject to the covenant. Jones, In re, 45- 
L. J., Ch. 428 ; 2 Ch. D. 362 ; 35 L. T. 25 ; 2T 
W. R. 697. 

On agreement before marriage, that every- 
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tiling whicli should come to the wife by her 
father’s death, should go to the husband and 
wife for their respective lives, and after the 
death of the survivor to the heirs of the body of 
the wife by the husband begotten ' — Held, that 
6,0007., to which the wife was entitled under the 
settlement of her father and mother, vested in 
her only, and, the iiusbaud consenting, the 
6,0007. was decreed to be settled on the younger 
children. Green v. Eltnu. 2 Atk. -174 

By their marriage settlement the intended 
husband and wife each covenanted to assign and 
settle any iiersonal estate which should, during 
the coverture, vest in the wife or in the husband 
in her light. At that time the wife was 
entitled, as one of two joint tenants, to personal 
estate in expectancy on the death of a person 
who died during the coverture : — Held, that the 
marriage and the covenant to settle each operated 
to sever the joint tenancv. Budlie v. Trehnrne, 
50 L. J., Ch. 295 ; 17 CIi. D. 388 , 44 L. T. 247 ; 
29 W. R. 729. 

Property falling into Possession after Cover- 
ture.] — By a settlement before marriage, part 
-of the wife’s fortune ivas settled, and it was sti- 
pulated, ‘‘ that all otlier the personal estate to 
which she was. or might he or become entftled, 
should be permitted to vest absolutely in the 
husband by right of marriage” * the wife sur- 
vived the husband : — Held, that a contingent 
reversionary interest of the wife which con- 
tinued reversionary and contingent during the 
whole coverture, belonged to her and rKit to the 
executors of the husband. Fairer v. Grant, 7 
L. J. (O.S.) Ch. 95. 

In a settlement, it was agreed between the 
parties and the husband covenanted, that if any 
personal propeity should, during coverture, come 
to or vest in the wife, or in him in her right, the 
same should be settled. The wife became en- 
titled to a reversionary interest, which did not 
fall into possession until after the death of the 
husband . — Held, that she was bound to settle 
it. Butcher v. Butcher, 14 Beav 222. 

A settlement contained a covenant to settle 
any pr#>perty which should come to or devolve 
upon the T\nfe, or her husband in her right, ‘‘ at 
any time or times after the solemnisation of the 
said intended marriage and during the continu- 
ance thereof.” The intended wife was then 
entitled to a reversionary interest, subject to the 
life interest of her mother. The wife died befoie 
the tenant for life, leaving the husbantl surviv- 
ing Held, tjiat her reversionary interest? was 
hound by the covenant. Borsr v. Cornhh, 16 
L. T. 786. 

A covenant, by husband and wife, to settle 
property to which the wife or the husband in 
her right “shall become entitled” during the 
coverture, held to include property vested in 
reversion before the coverture, and faUing into 
possession during the coverture, but not property 
to which they were entitled only in reversion 
during the coverture, and which fell into pos- 
session after the coverture. Clinton’s Trusts, 
In re, Sollwanj, Ese parte, Wears, Ex }mrte, 41 
L. J., Ch, 191 ; L. R. 13 Eu. 295 , 26 L. T. 159 : 
20 W. R. 326. ^ 

A widow entiiled to a life interest in a fiwid, 
and also to a moiety of the capital, subject 
thereto, married again. On her second marriage, 
she and her intended husband covenanted to 
settle property to which she or he in her right 
should, during the coverture, become entitled : — 


Held, that the moiety of the fund was subject to 
the covenant, Viant, In re, 43 L. J., Ch. 832 ; 
L R. 18 Eq. 436 ; 3U L. T. 544 ; 22 W. R. 686. 

H. was entitled, before marriage, to a rever- 
sionary interest m personal property. In her 
settlement the husband and H. and her husband 
jomtlj'- and sevei'ally covenanted that if at any 
time during the marriage the husband and she, 
or either of them in her right, should, by gift, 
“descent, succession, or otherwise howsoever, 
become entitled to any real or personal pro- 
perty,” the same should be settled. After the 
death of H. and her husband, the property fell 
into possession : — Held, that it was included in 
the covenant. Hill, In re, 9 Jur. 942 ; 8 L. T. 
825 ; 11 W. R. 930. 

Covenant by husband and wife to settle “ all 
real or personal estate, property, or effects to 
which the wife or the husband in her right shall 
by gift, descent, succession, or otherwise become 
entitled” : — Held, to include reversionary in- 
terests which fell in after the decease of both 
husband and wife. Hughes' Trusts, In re, 4 Giff. 
432. 

By a marriage settlement it was agreed and 
declared by the parties thereto, and the husband 
covenanted with the trustees of the settlement 
that all such jn-operty as the wife at the date of 
her marriage, or as she should become during 
coverture, seised, possessed of, or entitled to, 
should, so far as their respective rights, interests 
or powers over the same would allow, be con- 
veyed and assigned to the trustees of the settle- 
ment. The wife was entitled at the date of her 
marriage to a vested reversionary interest. The 
reversion fell in after the death of the husband 
and wife . — Held, that the covenant was a cove- 
nant of the wife as well as by the husband, and 
that the reversionary interest was included 
therein. D' Estainpes, In re, B'Estampes v. 
Crowe, 53 L. J., Oh. 1117 ,* 51 L. T. 602 ; 32 
W. R. 978. 

Property not Reduced into Possession.] — A 

testator bequeathed his personal estate to his 
daughter, the same to be always considered as 
vested in her. upon her attaining twenty-one, 
and to be subject to her disposition thereof ; 
but in case she should die without attaining 
twenty-one, or without disposing of it by will, 
then it was to be subject to the disposition by 
will of his wife. The daughtei»married under 
twenty-one, and by articles previously to her 
marriage the husband covenanted to settle ap?I 
property left her by the testator upon her and 
himself for life, and then for their children ; — 
Held, that she took the property for life only, 
with power to dispose of it by will, and that her 
husband nqj having reduced it into possession, 
the articles were not binding upon the wife. 
Borton v. Borion, 16 Sim. 662 ; 18 L. J., Ch. 
219; 13 Jur. 247. 

A settlement recited an agreement to settle 
all moneys to which the wife then was or there- 
after during the coverture, or to which her hus- 
band in her right might become entitled, and 
that the husband should enter into the covenant 
to that effect thereinafter contained. The cove- 
nant was by the husband only : — Held, that the 
wife was entitled after her husband’s death to 
receive a sum vested in her at the marriage, but 
not reduced into possession durmg#the coverture. 
Webb, In re, 46 L. J., Ch, 769. , 

Covenant by Husband only.]— A settlement 
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recited an agreement that if any property should 
descend or devolve to the wife, it should be 
settled, and contained a covenant to the same 
effect but by the husband only Reversionary 
property of the wife falling into possession after 
the husband’s death held not subject to the 
settlement Yoiuuj v. L, R. 1 Eq. 180 ,* 

35 Beav. 87 ; 11 Jui\ (K.s.) 903. 

Executory Covenant by Husband.] — W., an 

intended husband, by articles covenanted with 
the intended wife and her trustee that he would, 
oil demand in writing by either of them, settle 
any property to which she should become 
entitled, upon trust, during her life, as she 
should appoint , and in default, upon certain 
trusts, lliiruig the coverture reversionary pro- 
perty of the wife fell into possession, one moiety 
of which was realised by W., and the other 
moiety was invested by the former trustees, who 
took a release as to the moiety from the hus- 
band. W. died in the lifetime of lus wife, 
without leaving issue of the marriage : — Held, 
that as the covenant was only the covenant ef 
the husband, and merely executory, the widow 
was absolutely entitled to the moiety in the 
hands of the trustee, freed fiom the trusts. 
{h'nmer v. Moore, 3 Hin. k G-. 141 ; 1 Jiir (N.S.) 
915 ; 3 W. R. 347. 

Husband’s Covenant not Binding on Wife ] — 

A settlement contained an agieciueiit between 
the })arties and a covenant by the intended 
husband that the wife’s after-acquired property, 
defined in \mle terms, should be settled. After 
the Inishand’s death sums of money, in v^hich 
the wife duj’ing coverture had a reversionary 
interest, fell into possession: — Held,* that they 
were not bound by the covenant which applied 
only to property to which the marital right 
attached. Real v. Kenr'fcli. 3 Eq. K 1U31 ; 24 
L J., Ch. 603 ; 1 Jur. (N.S.) 897 ; 3 W. R. 630. 

Release by Wife Inoperative.] — A husband 
covenanted to settle future-acquired property 
on trust for himself for life, and after his death 
for his wife for life. He became entitled to a 
sum of money as next of Idti, and his wife 
acquiesced in his receiving such sum, and signed 
a memorandum, by which she undertook not to 
take proceedings against the intestate’s adminis- 
traior : — Held,‘*'t.I<iac the wife being under cover- 
ture could not bind her reversionary interest, 
Or release the administrator from his breach of 
ti’ust. Ore^swell v. Bnoell, 12 R. 123. 

Covenant by Husband and Wife.] — A. being 
entitled to a reversionary interest for her sepa- 
rate use, both she and her mtenpled husband 
separately covenanted to settle any property 
which she, or her husband in her right, was or 
might become entitled to. The above interest 
having fallen into possession was held to be 
subject to the settlement. Tawnei/ v. Ward, 
1 Beav. 663; 8 L, J., Ch 319. 

Where a woman ;|oins in a covenant with her 
f utui e husband to settle after-acquired property 
to which she or he m her right shall become 
entitled in possession, reversion, remainder, or 
expectancy, that covenant does not apply to 
a general p^>wer of appointment or to a life 
interest under a will, but does apply to a rever- 
sionary ifiterest under the same will so far as 
her husband, in the event of his surviving her, 
would be entitled m her right. Towmliend v. 


Harrowlhj, 27 L. J., Ch, .5.53 ; 4 Jur. (N.S.) 353 ; 
6 W. R. 413. 

Property Omitted TTnintentionally.] — Upon 
inarnuge of a ward, the intended husband pro- 
posed to settle the whole of her fortune, and 
covenanted to settle any property to which she, 
or he in her right, ‘‘should at any time during 
the marriage ” become entitled : — Held, that a 
reversionary mterest omitted by oversight of the 
master ought to be included. Rufe (^2£av(iuis) 
V. Harman, 9 Beav. 320. 

Contingent Interest.]— An intended husband 
and wife covenanted that if they or either of 
them in her right, should at any tune during the 
coverture “ be or become entitled to any 
pensonal property the same .should be .settled.’’ 
The wife was at the time interested in a legacy, 
bequeathed in trust for all the daughters of her 
father living at the time of his death, who 
should attain twenty-one or marry. The wife’s 
father survived her husband : — Held, that the 
interest of the wife iii the legacy during the 
coverture was contingent and not within the 
covenant Atahcrleij v Du Monhn, 2 K. & J. 180. 

Covenant by an intended husband to settle 
all property which he and his wife, or either in 
her right, should at any time become possessed 
of or entitled to under am'- gift, devise, or 
bequest, or by any other means whatsoever, 
held to include property to which the wife at 
time ol: marriage was entitled under a will 
rontmgdntly on attaining twenty-one. Worsley, 
16 L.‘T.4^26. 

Covenant to settle after-acquired property 
held to bmd a contingent interest liable to he 
divested to which the wife was at the time 
entitleh, and which afterwards fell into posses- 
sion. Rrouli^ V. Keith, 1 Dr & Sm. 462 ; 7 Jur. 
(N.S ) 482 , 4 L. T. .541 ; 9 W. R. 565. 

A settlement contained a covenant by the 
husband that if during the ;|oint live.s of the 
husband and wife any future portion, or real or 
pei’honal estate, should come to or devolve upon 
the wife, or upon the husband m her right, and 
whether in possession, reversion, remamf^r, con- 
tingency, or expectancy, the husband would 
settle, or concur with the wife in settling the 
same. The wife was then entitled to a con- 
tingent reversionary interest which, during the 
coverture, became vested, but did not come into 
possession until after the death oT the wife : — 
Held, that it was not within the covenant, 
iMidhell, In re, 9 Ch. D. .5 ; 38 L. T. 462.;, 26 
VY. R. 762— C. A. Reversing 47 L. J., Ch. 12. 

A mother had an exclusive power of appoint- 
ment m favour of her children, over a fund 
which, in default, wns divisible equally, the 
share of the daughters to vest at twenty-one or 
marriage. She had a^on and a daughter, and 
she appointed 1 0,000?. to her son on his marriage. 
His settlement recited an agreement to settle 
the 10,000?, and “ all other his part, share, and 
interest, as wmll vested as contingent,” in the 
trust funds. He then as, signed his interest in 
the same terms. The daughter attained twenty- 
one, and died, and the mother afterwards 
afipointed the residue of the fund to her son : — 
Hfild, that such residue did not pass under his 
settlement. Childers v. Eardley, 28 Beav. 648. 

Covenant in marriage settlement to settle 
property to which the wife then was or she or 
her husband in her right should during the- 
coverture become entitled, held to bind a rever- 
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sionary interest to which the wife was then 
entitled contingently on her dying without is^ue. 
Ooramell v. Keifh^ 45 L. J,, Ch. USD ; 3 Ch. I). 
767 ; 35 L. T. 2D ; 24 \V. IL 633. 

^Reversionary Interest vesting in Wife liable 
to be divested by Exercise of Power of Appoint- 
ment.] — A marriage settlement contained a 
covenant by the intended hii'^hand fur the settle- 
ment of all per=5onal estate which at any time 
during the covci'turo should come to or vest in 
him in right of his intended wife, or m her by 
bequest, gift, or otherwise — Held, that a revei- 
-sionary interest which daring the coverture 
hecanie vested in the wife, liable to be divestetl 
by the exercise of a power of appointment, was 
included m the covenant, TT?/rc, rt\ CujtiJfcr- 
lc<ie v. CtnuherletfC’WtnY. 59 L. J., Ch. 717 ; 45 
oil. B. 269 ; 03 L, T. 52 ; 38 W. H. 767. 

An intended hushainl and wife covenanted 
that if at the time of the solemnisation of the 
intending marriage the wife bhall be, or if at 
any time thereafter, and during the joint lives 
of the liiisband and wife, "he, or her husband in 
her right, shall become benciicially entitled to 
any real or personal }jrot)erty, estate, or effects, 
for any estate or interest whatsoever, then J^^he 
husband and wife and all other parties diall, as 
soon as circumstances will permit,” settle such 
property: — Held, that a reversionary interest 
vested in the wife at the date of the marriage, 
but liable to be divested by the exercise of a 
power of appointment, was included in the 
covenant. Jar/uvn's Wilh In re^ 49 (Jii 

82 ; 13 Ch. B. 189 ; 41 L. T. 499 r28 W. U. 2U9 

Post-nuptial Settlement.] — By a post-nuptial 
settlement a husband covenanted to settle any 
property to which the wife, or he in her right, 
either then was or at any time during the cover- 
ture should become entitled : — Held, that a 
contingent interest in a fund in court which feU 
into possession after the coverture, was hound by 
the covenant. Af/ar v. George^ 2 Ch. B. 706 , 
34 L. T, 487 ; 24 W. R. 690. 

By post-nuptial settlement- in ISIS, W, cove- 
nanted ^hat if at any time he should by gift, 
descent, succession, or otherwise from or through 
M. become entitled to any real or personal estate, 
the same should be settled. W. was entitled to 
various interests in remainder subject to the life 
interest of M., who diel in 18.57, and to pro- 
perty under tlie will . — Held, that the covenant 
did not amount to a declaration of trust, or 
to an- assignment so as to render the pro- 
perty derived from M. liable to the settlement. 
Willtinson v. Wllhuwni, 4 Jur. (N.s.) 47. 

hi. ^mainders and Contingent Intc vests hi Meal 
JEsfate, 

Property not mentioned.] — A covenant to 
settle all the property of the wife of which she 
was then possessed includes proiierty to which 
she was entitled 3 ointly with other persons in 
remainder after^ an estate m tail, though the 
covenant was by the husband only, and though 
the recitals in the settlement specified other 
property in expectancy, but not this. CaJdwc¥ 
V. Fellowcs, 39 L. J., Ch. GIS ; L, R. 9 Eq. 41(7 ] 
22 L. T. 20.5 ; IS W. R. 485. 

An intended wife and husband severally cove- 
^ nanted that all property which the husband and 
Wife, or either of them in right of the mfe, 
tahall at any time dining the coverture become 
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j seised or possessed of, or entitled to,” should be 
I settled. At the rlate of the settlement the wife 
I was entitled to a vested remainder in land, 
j expectant on the death of a tenant for life, who 
' outlived the coverture — Held, that the laud 
! was not subject to the settlement. P6ddGr\^ Set- 
I tlemeat, In ?r, 40 L J., (5h. 77 ; L. R. 10 Eq. 585. 

I Wife hound, hy Assent.] — By an antc-nuptial 
agreement, signed by the intended husband and 
wife and the parents of the wife, the parents-, 
agreei L to appoint a share of real estate (which 
was subject to their live interest and appoint- 
ment) to the wife, and the husband agreed to- 
settle the same. The wife’s father having sur- 
vived her mother, released the power and granted 
j the estate after his death, giving his daughter a. 
^hare . — Held, that the agreement bound the- 
wife as having assented to her father’s stipula- 
tion, and also her heir-at-law. Lee v. Lee, 46- 
L. J,, Qh. Si ; 4 Ch. B. 175 ; 36 L. T. 138 ; 25- 
\y. R 225. 

Reversionary Interest of Wife.] — On the 
marriage of a lady, who was entitled under her 
fatlier’s will to interest in his residuary estate 
and two suras of cash in reversion expectant on 
her mother’s death or marriage, and to no other 
property, a settlement was executed whereby 
the intended husband and vsdfe covenanted that 
if at any time during the life of the lady any 
real or personal estate should be given or devised,, 
descend or devolve, be bequeathed to come to 
her or her husband in her light, it should be 
settled. The property was to be held by the 
trustee upon trust to pay the income to the wife 
or her appointees, to the intent that the same 
might he and remain a separate personal and 
inalienable provision for the wife during the 
coverture ; and upon further trust to pay, assign 
or otherwise dispose of the same from time to 
time to the wife’s appointees by deed or will : — 
Held, first, that the reveisionary interest of the 
wife was bound by the covenant. Spehig v. 
Pride, 4 Be H. J. A S. 39.5 ; 10 Jur. (if.S.) 646 ; 10’ 
L. T. 473 ; 12 W. R. 892. 

Held, secondly, that the wife could not during 
the coverture afitect against herself by way of 
anticipation any portion of the income arising 
from them. IIj. 

The reversionary interests in question, whilst 
still reversionary, were assigned'^lSy the wife by 
a tleed duly aclmowledged to the trustees of the 
I settlement by way of sale, he having been re^ 
moved from his office by deed of even date ; the 
consideration was in fact in part made up of ad- 
vances made by him to the husband. The wife 
received no explanation of her rights when she 
executed thecassignment : — Held, that the sale 
must be set aside. Ih, 

A reversion of a moiety of a farm was settled 
on a marriage, and the trustees were empowered 
to seR it when in possession ; and the intended 
husband and wife covenanted, if they should 
thereafter acquire any other share or interest in 
the farm, they would convey it upon the same 
trusts. After that moiety had fallen into pos- 
session, a moiety of the other moiety descended 
to the wife, but subject to a life intere.st .* — 
Hekl, nevertheless, that it was also saleable under 
the power. Giles v. Hulnies, 15 8im^359. 

Remainder in Eee,]~^A remainder^ in fee, 
which would vest in the intended wife imme- 
diately upon her father’s decease, if he died 
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Avithout having had other issue, was settled upon 
the intended husband for life upon the death of 
the wife “if she ever became entitled thereto, 
but not otherwise ” : — Held, that the husband’s 
life estate vested in him, although the wife did 
not survive her father. Wallace v. Wallare, 1 
Hon. & L. m ; 2 Dr. & War. 452. 

Contingent Eemainder falling into Posses- 
.sion.] — Where a lady, at the date of her mar- 
riage, was entitled to a contingent interest in 
remainder in real estate, and was also entitled 
in possession to stock, and her settlement did 
not mention either, but contained a covenant to 
settle any real or personal property to which 
the husband and wife, or either of them in right 
of the wife, should “ by gift, descent, succession, 
or otherwise howsoever become entitled,” and 
the wife’s remainder in the real estate fell into 
possession during the coverture ; — Held, that 
the wife’s interest in the real estate having 
ohanged during the coverture, it fell within the 
■covenant ; but that the stock did not, there 
having been no change in her interest in that, i 
Arahcr v. Xelhj, 1 Dr. & Sni. 300 ; 29 L. J., Oh. I 
511 ; 6 Jur. (N.S.) S14 ; S W. It. 684. 

Defeasible Interest.] — A covenant by husband 
and wife to settle all property which they or 
either of them in the right of the ^vife were 
or was at the date of the settlement, or should 
'during the coverture, become seised or possessed 
of or entitled to, only includes indefensibly 
vested interests, and therefore does not include 
nn estate tail which, at the date of the settle- 
ment, stood limited to the wife in remainder 
after other estates tail and came into possession 
after the husband’s death. Dorm/f y? K ijna.stim^ 
L. U. 6 Eq. 210 ; IS L. T, 346 ; 16* W. E. 819. 

Pailure of Contingency.] — ^A. being under a 
■settlement tenant in tail in remainder of certain 
lands, expectant on the failure of male issue of 
her only brother, there is made on her marriage 
a settlement, containing a covenant, by which it 
is agreed that in case she shall in her lifetime 
hecome entitled to any such estate, the same 
shall be settled. The brother afterwards siiifers 
3 . recovery, and died intestate, without issue ; 
the fee simple thereupon descending upon her as 
■co-heiress, held not to be within the covenant. 
^ayleur v. 1 Buss, 621. 

’*iv. Property aoqidred after Termination of 
Coverture. 

Included,] — Covenant to settle after-acquired 
property of the wife : — ^Held, to extend to pro- 
perty acquired after the death of Jlie husband. 
.Stevens v. Van Voorst^ 17 Beav. 305. 

By a post-nuptial settlement, a husband and 
wife covenanted to settle all property which the 
wife might become entitled to during the cover- 
ture on themselves for life, with remainder to 
their children. Part of such property was paid 
to the trustees ; the other part was not reduced 
into possession at the husband’s death : — Held, 
that originally the settlement was binding on 
neither party, that the part paid over had been 
made, subject to the trusts, and that the wife 
refusing, after the death of her husband, to per- 
form her covenant, was not entitled to a life 
interest in the portion settled, ivhich was ap- 
plicable to recoup the children. Anderson v. 
AhboU,2B Beav. 457 ; 3 Jur, (N.S.) 833 ; 5 W. B. 
SSI, 


Under a deed poll dated m 1833 A. was entitled, 
subject to certain successive life interests, to a 
share of certain sums thereby settled* By a 
settlement dated in 1841, made on the marriage 
of A. with B.. B. covenanted to settle any pin- 
perty to which A., or B. m her right, should 'sub- 
sequently become entitled. A. died in 1852. B. 
was still living, but had assigned his interest. 
There were children of the marriage living. The 
last surviving tenant for life under the deed of 
1833 having recently died, the funds thereupon 
became distributable : — Held, that the covenant 
of the husband, being in general terms, was not , 
to be confined to property falling into possession 
during the coverture, and that the trustees of the ■ 
settlement of 1841 were therefore entitled to A,’s 
share of the funds. Plsker v. Shirley. 69 L. J., 
Oh. 29 ; 38 W. B. 70. 

Not Included.] — Covenant in a settlement 
that in case the wife, or the husband in her 
right, “ should at any time thereafter, by 
descent, devise, bequest, or under the Statute of 
Distributions, acquire, succeed to, or become 
possessed of or entitled to any property, real or 
personal,” the same should be settled, held to 
apply only to such property of the wife as she 
became entitled to during coverture, and not to 
money to which she became entitled after the 
death of her husband, Alleyne v. Susaey, 22 
W. K. 203. 

A marriage settlement made in 1839 recited an 
agreemiJht by the husband and wife to covenant 
in manner theiKinafter mentioned as to any per- 
sonal property which during their joint lives 
should be given or bequeathed to the wife or the 
husband in her right, and contained a joint and 
several covenant by the husband and wife that 
if at any time after the marriage and during the 
wife’s life any personal estate should be given or 
bequeathed or come to or devolve upon the wife 
or the husband in her right, then the husband 
and wife would vest such property in the 
trustees of the settlement on the trusts therein 
expressed for the husband and wife during life 
and thereafter for the children of the martiage : — 
Held, that personal property which after the 
husband’s death came to the wife as next-of-kin 
of an intestate was not bound by the covenant. 
Edwards^ In re^ (ante, col. 842), followed. Coglt- 
Ian., In re., Broughton v, Broughton^ 63 L. J., 
Ch. 671 ; [1894] 3 Oh. 76 ; 8 R. *384 ; 71 L. T. 
186 ; 42 W. B. 634. 

«■ 

m • ’ 

Property under Husband’s Will.] — ^A settle- 
ment contained a covenant by husband and wife 
to concur in settling all property which the wife, 
or the husband in her right, might thereafter 
become entitled to or interested in, under the 
will of the wife’s fattjpr, or any other person 
whomsoever : — Held, that the covenant did not 
apply to property acquired by the wife under 
the husband’s will subsequently made ; but did 
apply to a reversion under a subsequent will of 
the father which did not fall into possession till 
after the husband’s death. Blckimon v, BilU 
39 L. J., Ch. 266; L.E.8 Bq. 646; 22L.T;‘. 
6i7 ; 17 W. R. 1122. 

A joint and several covenant by an intended 
husband and wife, that if the wife, her execu- 
tors or administrators, or her husband, his exe- 
cutoi's or administrators, in her right, should 
“ at any one time thereafter” become absolutely • 
entitled to any real or personal estate, the hus- 
band and wife respectively, or their respective 
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executors or administrators, would bring it into 
settlement, does not apply to real and personal 
estate coming to the wife under the husband's 
will. Carter v. Carter., 39 L, J,, Ch, 2(58 ; L. E, 8 
Eq. 551 ; 21 L. T. 194. 

Effect of Divorce ] — A hu'^band and wife cove- 
nanted to settle* any property which the wife, or 
the husband in her right, should at any time 
become ^los'^essed of during the coverture. A 
decree nisi for the tlis&olution of the marriage 
was pronounced ; but pending the decree being 
made absolute, the husband and wife appointed 
a new trustee, and property fell into possession : 
— Held, not bound by the covenant. PearsoC.'t \ 
Trusts In re, 25 L. T. 393 ; 2U \V. H. 522. 

Judicial Separation— Effect of, upon Cove- 
nant.]— -Where amamage settlement contained 
a covenant to settle all property (except jewel- 
lery and money up to 200Z.) which the wife, or 
her husband in her right, might acquire “ during 
the intended coverture,” and after a decree for 
judicial separation the wife became entitled to 
certain stocks : — Held, that by virtue of s, 27) 
of the Divorce Act, 1857, the stocks belonged to 
her a.s a feme sole, and that the covenafit to 
settle “ during the coverture ” had become in- 
operative. I)aive.s v. Creijlie, 54 L. J,, Cb. 109(5 ; 
30 Ch. D. 500 , 53 L. T. 292 ; 33 W, It. SG9. 

Legacy under s. 33 of Wills Act.] — A testator 
gave a legacy to his daughter, who prtdeceased 
him, leaving her husband and i^sue surviving : 
— ^Held, that notwithstanding the fictitious sur- 
vivorship created by s. 33 of the Wills Act for 
the purpose of preventing a lapse, the legacy 
was not acquired during her coverture. Pearce 
v. Oraliani, 1 N.E. 507 ; 32 L. J., Ch.359 ; 9 Jiir. 
(i^.S.) 508 ; 8 L. T. 378 ; 11 W. E. 415. 

V, Prujnrty settled to Separate Use of Wife. 

In General — Not Included.] — Covenant to 
settle after-acquired property held not to include 
propeiity afterwards settled to separate use of 
wife with proviso against alienation. Brookes v. 
Keith, 1 Dr. & Sm. 4()2 ; 7 Jur. (N.S.) 482 ; 4 
L. T. 541 ; 9 W. E. 565. 

In a marriage settlement in which there were 
no recitals, the intended husband covenanted 
with the intended wife and the trustees that he 
would, at the request of the trustees or trustee 
for the time Jjeing, join -with thewdfein, or ether- 
wise do, ail such acts as might be required on his 
part in settling the after-acquired property of 
the wife. And it was thereby agreed and declared 
that, in the meantime until such settlement 
should be made, the property should be held upon 
the trusts upon which^the same was thereby 
covenanted to be settled : — Held, that property 
to which the wife had become entitled during 
the marriage for her separate use was not 
bound by the covenant. Macpltcrsoii, In re, 
Maeplwrson v. Maepherson, 55 L. J., Ch, 922 ; 
56 L. T. 346. 

Gift with Eestraiut on Anticipation.]— A 
restraint on anticipation is equivalent tp a 
restraint on alienation, and accordingly the 
shares of married women in residuary real and 
personal estate given to them by wiU for their 
separate use without power of anticipation, are 
not bound by covenants for settlement of after- 
acquired property contained in then* respective 


marriage settlements ; and the capital of the 
personal estate is not payable to them on their 
separate receipt Carrey, In re. Gthson v. 'IVay, 
55 L. J., Cb. 906 ; 32 Ch. D. 361 ; 54 L. T. 665 ; 
34 W. E. 541. 

Where expressly Excepted.] — Covenant to 
settle the wife’s after-acquired property (save 
and except “ any estate or effects already settled 
to her separate use ”) : — Held, nut to include a 
legacy afterwards bequeathed to her for her 
separate use. Wh tty reave v. Whity reave, 33 
Beav, 533. ri. P., Coventry vr Coventry, 32 r>eav. 
612 ; 2 H. E. 349 ; 9 Jur. (N.s.) 613 , 8 L. T. 819 ; 
11 W. E. 868. 

A settlement, in which the wife’s property 
was vested in trustees for her separate use, 
without anticipation, contained a covenant by 
the husband and wife that if at any time during 
the joint lives of them any further portion or 
estate* should come to either of them, under any 
will, or otherwise, they would settle it (except 
such future estate as should be otherwise settled 
previously) upon the same trusts : — Held, that a 
legacy to the wife for her separate use, free 
from the debts, control, and engagements of her 
husband, was excluded from the covenant. Kane 

V. Kane, 50 L. J., Ch. 72 ; 16 Oh. D. 207 ; 43 
L.T. 667; 29 W. R. 212. 

Where Covenant by Husband Only.] — A cove- 
nant, by a husband alone, to settle the after- 
acquired property of the wife, does not bind her 
separate property, but such a covenant of the 
husband and wufe does. Such a covenant to 
.settle does not bmd property over which a wife 
is deprived of the power of disposition. Coventry 
Y. Coventry^ 32 Beav. 612 ; 2 H. E. 359 ; 9 Jiu*. 
(N.S.) 613 ; 8 L. T. 819 ; 11 W. E. 868. 

In a settlement the husband alone covenanted 
to settle any property which his wife, or he in 
her right, might thereafter acquiie Held, that 
property afterwards given to the wife for her 
separate use, was not affected. Travers v. 

1 ravers, 2 Beav. 179. S. P., Ramsden v. Smith, 

2 Drew. 298 ; 2 Eq. E. 660 ; 23 L. J., Ch. 757 ; 

18 Jur. 666 ; 2 W. E. 435 ; Mauiwaruuf^s Settle- 
went. In re, L. R. 2 Eq. 487 ; 14 w! R. 887 ; 
Hammond v. Hammond, 19 Beav. 29 ; 3 Eq. R. 
119 ; 2 W. R. 36 ; Toivn.scfid v. Harroivhy, 27 
L. J., Ch. 553 , 4 Jur. (N.s.) 6 W. E. 413 ; 

Gatalier v. Reyna rdson, 12 L. T. 134 ; 13 W. E. 
417. .*• 

A covenant by a husband to join his wife in 
setthng all property to which she should become 
entitled : — Held, not to bind a legacy subse- 
quently given to the wife to be at her own dis- 
posal and npt subject to the jus mariti, or liable 
to be affected by his debts or deeds. Grey v. 
Stuart, 2 Giff. 398 ; 30 L. J., Ch. 884 : 7 Jur 
(N.S.) 989 ; 5 L. T. 200, 

By a Scotch settlement all future property of 
the wife was settled on the husband for life, 
with remainder to the wife. A legacy of 2,000/. 

: was afterwards bequeathed for the wife’s 
separate use for life, without anticipation, with 
trusts over for the husband and children. The 
husband having become banknipt Held, that 
his assignees had no interest in the dividends on 
the 2,000/. which were ordered to be paid to the 
wife during her life. Duncan Cannan, 4 

W. E. 2. 

Where it was agreed by an intended husband, 
that any money which he might devolve to the 
wife, should be settled on her and his children 
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by her, he drawicg the interest, and the wife’s 
father afterwards bequeathed a legacy for her 
separate use, as to w’hicli she died intestate : — 
Held, that the legacy was not subject to the 
trusts, but that the husband took it jure manti, 
and that a settlement which had been prepared 
at his instance, by which the interest was settled 
upon himself for life, and the principal upon the 
children, should be earned into execution. 
Drury Y. Soott^ 4 Y. & 0. 264 ; 5 Jur. 405. 

To an action for money had and received, a 
plea, by way of defence on equitable groumls, 
that, by a marriage settlement, the plaintifl: 
covenanted to settle any personal estate he 
might acquire in his wife’s right, and that this 
money was bequeathed to her separate use, is 
bad, such a covenant not applying to money 
bequeathed to the separate use of the wife. 
Sloped' v, Cottrell^ 6 El. & Bl. 497 ; 26 L. J., 
Q. B. 7 ; 2 Jur. (N.s.) 1046. 

Where Covenant hy Husband and Wife,] — A 

feme being entitled to a reversionary interest for 
her separate use, both she and her intended 
husband separately covenanted to settle any 
property which she, or her husband in her right, 
was or might become entitled to : the above 
interest having fallen into possession was held 
subject to the settlement. Tammy v, Wavd^ 1 
Beav. 663, 

Husband and wife covenanted to settle ‘‘ all 
property which should come to her absolutely, 
and not bound by any trust or provision other- 
wise than for her absolute use ” : — Held, that 
the property bequeathed to her “ for her separate 
use absolutely ” was bound by the covenant, and 
that chattels bound by the covenant were to be 
enjoyed in specie. Milford v. Peile, 17 Beav. 
602 ; 2 W. R. 181. 

F. was entitled, as the only child of her father 
and mother, subject to their life interests and 
to a power of appointment in favour of children, 
grandchildren, or other issue given to them or 
the survivor of them, to 7,5 OOZ. In the settle- 
ment made on the marriage of F. with D. was 
a covenant by D. and F, to assure to the trus- 
tees all real and personal estate vested* in F., 
or which should become vested in D. in her 
right, and ail real and personal estate which F. 
and B., in her right during the coverture, might 
become entitlSr^ to, B. died, leaving two 
children ; thenF.’s father died, without having 
exercised the power. F.’s mother then died, 
having by her will appointed the whole fund to 
F. absolutely for her separate use : — Held, that 
the fund was subject to the covenant. Droicd^ 
In re, 4 N. R. 54 , 13 L. T. 367. 

In a settlement it was declared, and the 
husband covenanted, that in case durmg the 
coverture any real, personal, or mixed estate 
should come to or vest in the wife, or the hus- 
band in her right, by devise, descent, gift, or 
otherwise, it should be settled by the husband, 
his executors and administrators, and the wife : 
Held, that a legacy given to the separate use of 
the vdfe was within the covenant. Camplell v. 
Bainhridge. 37 Xj. J., Ch. 634 ; L. R. 6 Eq. 269 ; 
19 L. T. 254; 17 W. R. 5. 

An intended husband and wife covenanted to 
settle all property to which the wife then was, 
or during the coverture she or her husband in 
her righi should become, entitled by devise, 
bequest, or otherwise “ for any estate or interest 
whatsoever.’' During the coverture the wife’s 
father died, having by his will devised and 
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bequeathed a moiety of his le^idnary real per- 
sonal estate to her ‘‘ for hei* ‘-eparate use, and 
independently of any husband ” • — Held, that 
the moiety was bound by the covenant. Mai/i- 
loarinff'fi Settlement, hi re (supra, col. 860), not 
followed. AUnvtt, In re, Pott v. Druftneii, 52 
L. J., Ch. 299 ; 22 Ch D 275 ; 48 L. T. 155 ; 31 
W. R. 469, 

Where Covenant by Wife.] — A covenant 
the intended wife to settle pi’operty which shall 
afterwards devolve upon her, binds all property 
to which she may subsequently become entitled ^ 
to her separate use for an interest exceeding an 
estate for her own life, and not subject to re- 
stramts on anticipation. Portadown, Dungan- 
non and Omagh Junction Ry„ In re, Ir. R. 1* Eq. 
293, 

Property settled to the separate use of a 
married woman ivill not be bound by a covenant 
by her to settle after-ac([uired property if there 
are directions showing the donor’s intention that 
it should not be so bound. Young, D.c parte, 

15 W. R. 975. 

An intentled wife assigned all the property to 
which she then was, or to which she or her 
intended husband in her right should, during 
coverture, become entitled, upon the trusts 
thereby declared, for herself, the husband, and 
the children of the marriage The wife, during 
coverture, in exercise of a power contained in and 
conferred by a will, appointed to herself, for her 
separate^nse, a sum of 1,000/., and an annuity of 
lOOZ. for her li^e, reserving a power of revoca- 
tion . — Held, that upon the appointment of the 
1,000Z. for her own absolute use, that sum became 
bound by the settlement, and the power of 
revocation was ineifectual • — Held, also, that 
the interest in the annuity of lOOZ. for her own 
life, for her separate use, which the wife took 
under her appointment (an interest in con- 
formity with that which she would have taken 
under the settlement if the annuity had been 
otherwise acquired), was not disturbed by the 
settlement, inasmuch as it was not the intention 
that any after-acquired property shqpld be 
taken otherwise than in the state in which it 
should be so acquired. Ewart ''v. EwaH, 11 
Hare, 276 ; 1 Eq. R. 536 j 17 Jur. 1022 ; 1 W, R. 
466. 

Covenant by Wife under Age.^ — A married 
woman having, hy her settlement, executed 
whefi a minor, covenanted to ^ confirm , the 
settlement, and also to settle future property ; 
and having acquued, by bequest, personal 
property to her separate use : — Held, bound to 
elect either to bring the bequest into settlement, 
or to make compensation out of reversionary 
personalty, and other ^property to which she 
would be entitled under the settlement, for her 
separate use, vnth a restraint on anticipation. 
Willoitgliby v. Middleton. 2 J. ic H. 344 ; 31 
L. J., Ch. 683 ; 8 Jur. (K.S.) 1055 ; 6 L. T. 814 ; 
10 W. R. 460. 

An agreement by husband and wife, in an 
ante-nuptial settlement, for the settlement by 
th^ husband and wife of the wife’s after-acquired 
property, is a covenant by the wife as well as by 
the husband, whether the wife is a minor or of 
full age. She may, after attaining twenty-one, 
and during the coverture, elect whether the 
covenant shall be binding on her separate • 
estate or not, but in electing to confirm the 
covenant, she thereby binds only that separate 
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property to which she is entitleit at the date of 
the corffirmation, aud not that to which she may 
subsequently become entitled. Senible, the 
doctrine of election or compensation does not 
apply in the case of a married woman entitled 
for her separate use with a restraint on antici- 
pation. ^'llUrnghltj V. Mxldleton^ supra, ques- 
tioned on this point. Smith v. Lucafs^ 18 Ch. D. 
531 ; 15 L. T, 100 ; 30 W. 11. 45,1. 

Effect of Eecitab] — A settlement reciti'd an 
agreement that the intended husband and wife 
should covenant for the settlement of such 
property as should devolve upon the wife or the 
husband in her right through C. : and the 
husband and wife severally covenanted that if 
they or the husband in right of the wife should 
become possessed of or entitled to any such 
property, except interests given to the wife for 
her life, and which, as was thereby stated, 
should, unless settled to her separate use. be so 
settled, then such property should be settled : — 
Held, that the covenant did not include pro- 
perty becpieathed by G. to the wife absolutely 
for her separate use, and that the construction 
was not altered by the recital or the wo^’ds of 
exception. JSiuni-^iLnlooli v. Churlruconh, 23 
W. E. 743. 

By a settlement, after a recital that it was 
-agreed that all ])roperty which during ihc 
coverture should devolve upon the wife or the 
husband m her right should be settled, it was 
witnessed that it was thereby a^eed and 
declared between and by the* parties thereto, 
and the husband thereby covenanted that if 
during the coverture any real or personal estate 
should devolve on the wife or the husband in 
her right, he would ^oin and concur in settling 
the same. A sum afterwards became payable to 
the wife for her separate use : — Held, that as 
Hie operative part of the deed was clear, the 
recital could not control it — that there was, 
therefore, no covenant by any one but the hus- 
band — and the wife was not bound to bring into 
•settlement property given to her separate use. 
Daii'^ V. Tredwell, 18 Ch. D. 354 ; 45 L, T. 119 ; 
29 W. B. 793— C. A. 

Ko Covenant by Wife — Recitals.] — ^A marriage 
■settlement contained a recital of an agreement 
that aU such personal estate above a certain 
value as shoTild during the coverture be given or 
bequeathed to or otherwise vest in the wife 
shttuld be settled, and that the husband Should 
enter into the covenant in that behalf therein- 
after contained. The corresponding operative 
qiart of the deed was a covenant hy the husband 
alone (without the usual words “ It is hereby 
agreed ”) that he and his wife would settle such 
property, and that niatil such settlement the 
husband and wife should stand possessed of the 
same upon the trusts of the settlement. The 
wife as well as the husband executed this settle- 
ment, and during the coverture property was 
given to the wife for her separate use: — Held, 
that the operative words were sufficiently am- 
biguous to enable the court to look at the 
recitals, and that on the whole instrumenti*the 
wife’s after- acquired separate property •was 
bound by the covenant. De Ros^ Triint^ In rc, 
Ilardioleke v. 55 L. J., Ch. 73 ; 31 Ch. D. 

SI ; 53 L. T. 624 ; 34 W. B. 30. 

Effect of Married Women’s Property Act.] — 
A settlement made in 1862 contained an agree- 


ment for settlement of any future-acquired pro- 
perty of the wife (except interests settled to 
her separate use). The wife, after the Married 
Women’s Property Act, 1882, became entitled 
absolutely to a bequest without any limitation 
as to separate use : — Held, that by s. 19 of the 
above act the settlement was exempted from the 
5th and other sections ; and that the bequest 
came within the covenant to settle future- 
acquired property, and must be dealt with as if 
the act had never been passed. Stonor's TrusUy 
In re, 52 L. J., Ch. 776 ; 24 Ch. D. 195 ; 48 L. T. 
963 ; 32 W. R. 413. 

By ante-niiptial settlement of 1873 the hus- 
band and wife covenanted to settle after-acquired 
property of the vnfe other than personal chattels, 
savings out of her separate income, or any 
moneys not exceeding in each case the value of 
1,000/., “ or any property belonging, or which 
may^begh'en or bequeathed to or settled upon 
her for her separate use, all which accepted 
articles and property shall belong to the said (wife) 
and shall or may be used, enjoyed, and disposed 
of by her accordingly as if she were not under 
coverture ” Under the will, made in 1844, of 
her fatlier, who died in the same year, the wife 
became entitled to a share of personalty exceed- 
ing 1,000/., and not limited to her separate use : 
— Held, that having regard to s. 19 of the 
Married Women’s Property Act, 1882 — the effect 
of which IS to limit the operation of s. 5 by pre- 
venting the provisions of marriage settlements 
from being interfered vnth or affected by 
withdrawing therefrom property, which in- 
dependently of the act must have been 
brought into settlement — the share of the wife 
under Ifer father’s will had not been made 
separate estate so as to fall within the exception, 
but was bound by the covenant to settle after- 
acquired, other than separate, property. And, 
senible, per Cotton, L.J., upon the construction 
of the coveuant, independently of s. 19, the 
property in question was not within the ex- 
ception. Stonor's Trusts, In re (supra), ap- 
proved. WJutalier, In re, Christian v. \VhLt“ 
aker, 56 L. J., Ch, 251 ; 34 Ch. D. 227 ; 66 L. T. 
34 ; 35 W. B. 217—0. A. 

By a post-nuptial settlement made in 1847, it 
was agreed and declared by and between the 
husband, wife, and trustees, and the husband 
covenanted, that all property which the wife, 
or her husband in her right, was then or should 
during the coverture become possessed of or 'en- 
titled to, should be assured upon trust for the 
wife for life to her separate use without power 
of anticipation, and after her death upon trusts 
in favour of the husband and issue of the mar- 
riage. During the coverture, property of the 
wife was reduced into possession by the husband, 
aud settled upon the trusts of the settlement. 
In 1883 the vnfe became entitled, as one of the 
next-of-kin of a deceased testator, to a share of 
undisposed-of personalty Held, first, that the 
operation of s. 6 of the Married Women’s Pro- 
perty Act, 1882, conferring on women married 
before the 1st of January, 1883, the right to 
hold and dispose of as their separate property all 
real and personal property accruing after that 
date, was not displaced by s. 19 of the act, 
which saves “any settlement or agreement for 
a settlement made or to he made, whether before 
or after marriage, respecting the property of 
any married woman” ; but that s. 19 referred 
only to settlements made by and binding upon 
married women ; and, therefore, that the settle- 
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ment, so far as it purported to be made by the 
wife, being void, the wife was entitled to the 
■undisposed-of personalty as her separate pro- 
perty. Stoiior's Trusts^ In re (supra), dis- 
rtittgaished. Secondly, that the wife could be 
put to her election, notwithstanding that the 
•compensating fund was subject to restraint on 
anticipation. Queade's Irmts, In re^ 54 L. J., 
di. 786 ; 53 L. T. 74 ; 33 W. R. 816. 

The efEect of s. 19 of the Married Women's 
Property Act, 1882, is so to modify the operation 
flof s. 5, that the persons interested under a settle- 
ment of the property of a married woman are 
not by s. 5 deprived of any benefit to which they 
would have been entitled under the settlement 
fin ease s. 5 had not been enacted. Ilancoclt v. 
Haneoclt, 67 L. J., Oh. 390 ; 38 Ch. R. 78 ; 58 
IL. T. 906 ; 36 W.’R. 417— C. A. 

An ante-nuptial settlement executed in 1870, 
•contained a covenant by the husband with the 
trustees that he would settle, or concur* with 
the wife m settling, any property which during 
the coverture should come to her or to him in 
lier right. The settlement did not contain any 
'Such covenant by the wife, or any joint agree- 
ment or declaration to that effect. In 1883, on 
the death of the wife's mother, the wife became 
-entitled under her will to a share of the mother's 
pemonal estate, which was not limited by the 
will to the separate use of the wife : — Held, 
that this share was, notwithstanding the act of 
3882, bound by the covenant in the settlement. 
<2}ieadd^s Trusts^ In re (supra), disapproved. Ib. 

Infancy of Wife — Subsequent Repudiation — 
IMarried Women’s Property Act, 1882.] — Any 
liroperty of a woman married after the Married 
Women’s Property Act, 1882, which would have 
been bound, apart from the Act, by an assign- 
ment of the husband alone in a settlement, is 
•still bound by such assignment under s. 19, 
notwithstanding s. 2, which makes the property 
-of a woman married after the act her separate 
property. Iliineocli v. Hancock (supra) ap- 
plied and followed, Stevens v, Trevor- Garrick^ 
fi2 L. J., Ch. 660 ; [1893] 2 Oh. 307 ; 3 R. 468 ; 
-€9 L. T. 11 ; 41 W. R. 412. 

vi. Other Property. 

Under Power ^f Appointment.] — A covenant 
’by husband and'Vife to settle after-acquired 
property to which she -or he in her right shall 
become entitled in possession, reversion, re- 
mainder, or expectancy, does not apply to a 
^general power of appointment and a hfe in- 
"terest given to her under a will. Toionshend v. 
Harrovohij^ 27 L. J. Oh. 653 ; 4 Jur.^K.s.) 353 : 
•6 W. R. 413. 

Assignment of property to be acquired by wife 
will not make property over which she acquires 
a power only, subject to the settlement, unless 
she exercise the power in favour of herself ab- 
solutely. JEioart V. Emart^ 1 Eq. R. 636 ; 1 W. R. 
466. 

A covenant in a settlement to settle property 
to be acquired “ under or by virtue of ” the will 
of the wife’s father : — Held, not to comprise 
property over which the father had by wiR ex- 
ercised a power of appointment amongst his 
-children, giver.%to him by an earlier settlement. 
Evans v. Jennings ^ 1 N. R. 178. 

Property Expressly Excepted.]— By a deed of 
ante-nuptial settlement, the intended husband 
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covenanted with the intended wife that “ he 
will have no claim or demand to that part of the 
lands of B. now in her possession, nor any stock 
thereon, nor to the crops thereof during her life, 
nor to the furniture oP said house ; but she is to 
have claim aud control over the stock and 
furniture during her natural life, and that she 
can dispose of the farm and lands of B., together 
with the furniture of the said house thereon, 
together with the crops growing on the said 
premises at the time of her death, and the 
house and furniture, either by deed or will, to 
such person or persons as she may think fit.” ^ 
The wife was seised of the lands of B. for a 
freehold estate, and after marriage she farmed 
these lands, and purchased farming stock out of 
the profits. She died in her husband’s lifetime, 
having made a will, by which she devise 1 and 
bequeathed to P. ‘‘ the said lauds and all the 
stock that may be thereon, and all the household 
furniture in the dwelling- ho use on the said 
lands ” : — Held, upon the true construction of 
the settlement, that the wife had power to dis- 
pose by will of the stock on the lands of B. at 
the time of her death. Pnreell v. Shcehg, 

16 L. R. Ir.439. 

Personalty— Not Included.] — The five children 
of a testator were absolutely entitled to his re- 
sidue. One of them, on her marriage, settled 
her fifth and all other her share by survivorship 
or otherwise, and all her right, contingent, re- 
versionary, or otherwise, possibility, &c., therein. 

She afterwards •became entitled to a further 
share by the death of a brother intestate: — 
Held, that it was not included in the settlement. 
Edioards v. Browjkton^ 32 Beav. G67 ; 2 H. R. 

476 ; 11 W. E. 1038. 

Settlemeut by a husband of all his personal 
estate to which he was then or might thereafter 
become entitled, in trust for himself for life, 
with remainder absolutely to his wife : — Held, 
not to comprise his interest in a fund bequeathed 
to him for life, with remainder to his children. 

St. Anbyn v. Humphrey^ 22 Beav. 175, 

A covenant by a husband to settle all iiature- 
acqnired property on himself, his wife and 
children, does not include his life interest in 
property bequeathed to him, with a direction to 
settle it on himself and his family. White v. 
Briggs^ 22 Beav. 176. 

B., by his settlement, agreed thffb if he then 
was, or should during the intended coverture 
becoiife entitled to any property of ^the valm^ of 
100^. or upwards from any estate or interest 
whatsoever, he would settle the same. He was 
at the 'time in receipt of half -pay, which he 
subsequently commuted for 2,176Z. : — Held, that 
the commutation money was not bound by the 
settlement. Cknrohill v* Denny ^ 44 L. J., Ch, 

578 ; L. R. 20 Eq, 634 ; 23 W. R, 825. 

A covenant in a marriage settlement to settle 
after-acquired property of the wife does not 
bind investments made by her with the savings 
of her separate income. Lewis v. Madocks (post, 
col. 879), explained. Bendy ^ In rc, Wallis v. 
Bendy (ante, col. 849), differed from. Finlay v, 
Daviimj, 66 L, J., Ch. 348 ; [1897] 1 Ch. 719 ; 76 
L. Tfi461 ; 45 W. R. 445. 

Realty — Included.] — By a settlement, of 1794, 

A. conveyed certain specified lands, together with 
afi other the lands which he was then or there- 
after might be entitled to, in reversion, remainder, 
or otherwise howsoever, to the trustees, and 
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coveniTitetl to do any act if required, concerning' 
ill 2 spjciiietl lauds, or any other lands which he 
Ssho dd Thercafrer be entitled unto, for the farther 
ciirying out the settlement. In a jndg- 

nieiin was recoverei against A. ; and, in ISI-i'j, he 
beCiime entitled, as huir>at-Liw of his brother, to 
othjr Iniuls not specified in the settlement. In 
ItSoh A. died . — field, that the trusts of the deed 
of IThl attach to the latter lands on their 
acquisition by A., without any fuither act bv 
liiin, and that his eldest son, claimine under 
That deed, was entitled to hnhl them discharged 
rs of the judgment. StaeM v. linjnp^ 12 Ir. Ch. it. 
^ Sid. 

P , on h s marriage with T,. executed a bond 
to be void, if, in the ev^ent of T. Mirvnung P., 
his executor.s. A:c., should, witliiu three mouths 
after his tlecease, pay to trustees l,U'it)/. in trust 
for T.. and if in the event of P. surviving T.. and 
there being any children of the marnnge living 
at tlie decease of P., his executors, ka.. should, 
within thiee mouths after his decease, pay to 
tru>tees l,nu()'. in trust for such childien ; “and, 
furth -r, if P. should during his natural life 
become seised of any me>suagcs, iSce., in posses- 
sion, and shouhl settle the same upon T. and the 
issue 0 ^ the said intended mariuage, to such*uses 
as shouhl he thought requisite, the better to make 
a providnu fur T., in case sheshonll happen to 
survive P.” After the death of T,, having 
mirried again, and then b 2 c ime seised of real ' 
estates, and having at his death left issue bv both 
marriages, such real estates were held Object to 
the obligation, and settled on ijfce issue of the 
fimt marringe, Prehhle v. BogJumt, 1 Swanst. 
30‘) ; 1 VVils. Ch. Uil. 

A se*'tle’nent made in 1819 recited an agree- 
ment that o le moiety of all such property as 
A., the settlor, should, during the intended 
CO erture, be or become seised or possessed of, or 
entitled unto should be settled ; ” ami contained 
a covenant bv A. “ that in case any or other real 
estate, should during the intended coverture 
accrue unto or vest in him, upon the death of 
any person whomsoever he would settle one 
moiety# thereof. Hts father and elder brother 
were then living. The elder brother died intes- 
tate in 1825, and th3 father died in 1828. There- 
upon A. became his heir-at-law, and certain 
lauds and ten meats, of which he hvid a vested 
re iiaiuder in tail expectant on the death of his 
fadier. and defeasible under the father s power 
of appointment (not exercised), fell into posses- 
sion. A disentailing deed was afterwarth exe- 
cuted hv A. : — Held (reading the covenant with 
th3 assistance of the recital), that th3 estate, 
which became vested in fee in the settlor, was an 
estsite which accrued to him for the first time, 
an 1 became an indefeasible estate in possession 
upon the death of his .father, and therefore was 
included in the expression “ of any person whom- 
soever,” and was subject to the covenant. 
M'lclufoaih \\ Lane, 5Jur. (N.S.) 56; 7 W, H. 
185. 

On the marriage of an English lady with a 
foreigner, her bank annuities were settled in 
trust for her, her husband, and their children ; 
and her real estates were directed t ) be solcUand 
the produce held on similar trusts. And i* was 
agreed between all the parties, and the husband 
covenanted, that in case any real or personal 
-estate should vest in the wife, or in him in her 
right, he. as far as he lawfully could, would, 
either alone or in concurrence* with his wife, 
ecitle it upon the same trusts, ileal estates 


I descended on the wife. The husband and some 
of the children were aliens : — Held, that the 
huds descended were bound by the covenant. 
Mti.sier v, JJe Crotsm ir, 11 Beav, 18i ; 17 L. J.^ 
Ch. 466 ; 12 Juv. 762. 

Realty — Not Inclnded.] — By a settlement, 
real e-^tate was conveyed to such uses as M.. (the 
intendel wife) shouid by will appoint, and in 
default to certain other uses, and it was pro- 
vided that all property which during the cover- 
ture should come to or vest in the husband m 
riLdit of M., or in M, by des(?^nt, devise, limita- 
tion, gift, or otherwise, should be settled to the 
same uses. M., by will, made shortly after, 
devised all her property, “ except such real ami 
personal estate as might remain subject to the 
trusts of her marriage settleaient, by reason of 
no specific disposition thereof having been made 
, by her under the power thereiii contained.” M. 

I parchised real estate, and it was conveyed to the 
i uses of the settlement : — Held, that the excep- 
' tion in the will referred only to the property 
then subject to the settlement, and that the real 
; estate subsequent! v purchased by M. passed 
under her will. Huqheii v. Jonea, 2 N. R. 41 7 ; 
32 L. J., Ch. 487 ; 9 L. T. 143 ; 11 W. R. 898. 

Realty and Personalty — Included.] — Where a 
lady had, by an ante-nuptial settlement, assigned 
and conveyed to trustees whatever she might 
“conquest or acquire” during the marriage: — 
Held, that the words “ conquest ” and “ acquire,’^ 
so used, were sufficient to pass to the trustee? 
property of every kind which during the mar- 
riage had come to her by succession. 

V. (jronlon, L. R. 1 H. L. (8c.) 136. 

Not Included.] — A settlement contained a 

covenant by husband and wife jointly and 
separately, to settle property which they or either 
of them in her right should become entitle i tf> 
during the coverture, except the wife’s life 
interests, and property settled to her separate 
use. Tne wifes brother gave all his real and 
personal estate to the wife and her husband, 
their heirs, executors, &c., as joint tenants : — 
Held, that the property was within neither the 
letter nor the spirit of the covenant. Bdye v. 
Addison, 3 N. R. 66 ; 1 H. & M.781 ; 33 L. J., 
Ch. 132 ; 9 Jur. (n.S ) 1320 ; l^W. R. 97. 

Property of Bankrupt— Included.] — On yie 
marriage of J. with E. neither party being 
possessed of any propertv, articles were entered 
into providing for settlement of all property 
which E. was then or thereafter might become 
entitled ten upon trust, as she should appoint ; 
and in deiaulr; to her for her separate use for 
life, and then for the husband for life, an 1 then 
for children ; and that the settlement should 
contain a covenant by J. that all property which 
he or the wife should thereafter become entitled 
to should be settled upon the like trusts. J. was 
largely indebted at the time of the marriage, and 
a few months afterwards took the benefit of the 
Insolvent Debtors Act, and after that became 
entitled, as heir-at law and next of kin, to real 
and personal estate from a tieceased brother : — 
Held, that the property was subject to the 
articles, and w'as not liable to p*y the creditors. 
Uardvy v. Green, 11 Beav. 182 ; L. J., Ch. 
480 ; 13 Jur. 777. 

A., on his marriage covenanted that all his 
property, real and personal, as well that in 
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possession as that aftcracqnired, should b3 
charged with the sum of 8,000 ^ for his wife anti 
i'^sue. After marriage he became a ti\ader, and 
was declared a bankrupt : — Held, that the cove- 
nant created a valid charge on all the freehold 
estates of A. purchased sub-jequentlv to his 
marriage, as against the assignees of the bank- 
rupt. Ly^itn' v. BiuTuncflia^ 1 Dr. ^ Wal. 149, 
And see Giihhlns v. Gubh^ns^ id. 160, n. 

Not Included.] —A trader by a settlement 

made before marriage, settled property for the 
benefit of his wife audchilchen, and covenants 1 
to settle all other real or personal estate to 
which he should become entitled during the 
coverture upon trusts thereby declared. Ko 
trusts of the after - acquiretl property were 
declared in the settlement. After the marriage, 
when still solvent, he purchased some shares ; 
the shares were registered in his name, and he 
held the certificates, ^subsequently he fiied a 
petition for liquidation : — Held, that the shares 
must be handed to the trustees in the liquida- 
tion. JBolland^ Ex Clint., In re., 4.8 L. J.. 

Bk. 16; L. E. 17 Eq. 116; 29 L. T. 548 ; 22 
W. E. 152. 

Husband’s Covenant in General Terms - Bond.] 

— Execution decreed of a contract on marriage by 
bond, with condition to settle all the personal estate 
that the husband should at any time, during the 
coverture, be possessed of. Leioi.'i v. Madocks, 8 
Ves. 150 ; 17 Ves. 48 ; 7 E. E. 10. 

Property Acquired “hy Devise, Purchase, 

or Otherwise” — Shares — Policy of Insurance.] 

— A marriage settlement contained a covenant 
by the settlor to settle his estate and Interest in 
any property or estate, real or personal, of or to 
which he should, at any time thereafter during 
marriage, become possessed or entitled by devise, 
bequest, purchase, or otherwise. He afterwards 
purchased some shares and effected some policies 
of insurance on his life : — Held, that the covenant 
on the settlement was in fact divisible, and that 
the shares and policies were property,” and 
property of or to which the settlor had “ during 
the marriage become possessed or entitled by 
purchase ” within the specific words of the cove- 
nant. Whether the covenant would have been 
capable of enfori;ement if it were in fact indi- 
visible, or if, though divisible, the shares and 
policies had not come within one of the particular 
classes specified in it. qngere. Ttirran^ In re., 58 
L. J., Ch. 101 ; 40 Ch. D. 5 ; 59 L. T. 712 ; 37 
W. E. 70— C. A. 

Leasehold Interest subsequently Acquired.] — 
By marriage articles made in 1886 l^Btween W. 
Y. B, , L. K. B. his intended wife, and the plain- 
tiff and three other trustees, it was agreed that 
so soon as might be after the marriage, a settle- 
ment should be made of the property therein 
mentioned, and W. Y. B. agreed to settle any 
property which he might acquire during the 
intended coverture. The marriage took place, 
and a settlement was executed accordingly. 
Subsequently the plaintiff demised certain pro- 
perty to W. I. B. for twenty-one years, W. i. B. 
covenanting to keep the property in lepair, and 
not to assign (pr underlet without leave of the 
lessor. W. Y. B. thereafter became bankrupt, 
and the preTnises were surrendered to the plaintiff 
by the trustee ia bankruptcy. In an action by 
the plaintiff against L. K. B. claiming possession 
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of the premises : — Held Cfullnwing L^irU v. 
Jffi lurks’ (supra)), that the covenant in the set- 
tlement |u’imd facie included the premi.s'es ; that, 
as the difficulty as to underlettini^r could be got 
over in the manner pointed out in Turcan, In re 
(supra), the trustees would be able to apply the 
income arising therefrom for the benefit of the 
cestuis que trust, and that consequently the 
premise^ must be held bound by the trustsof the 
settlement. Churstun (Ltml) v. BuUer, 77 
L. T. 45. 

Annuities— Fitting in with Trust of Settle- 
ment.] — By an ante-nuptial settlement made in 
1870 the intended husband and wife respectively ^ 
covenanted with the trustees that all the estate, 
property, and effects, real or personal, of or to 
which the wife, or the husband in her right, 
should at any time during the coverture become 
seised, possessed, or entitled, should be assured 
and settled, as regarded personal estate, upon 
trust, as to such part thereof as should not con- 
sist of money or authorised investments, or of 
interests determinable on the death of the wife, 
upon trust to convert, and to invest the proceeds, 
and such part of the estate as should consist of 
money, upon such investments as therein men- 
tioned, and during the joint lives of husband and 
wife pay “the interest, dividends, and annual 
proceeds thereof ” to them in equal shares, the 
share of the wife to be for her separate use 
without power of anticipation. By a deed of 
the same, late the wife’s father covenanted with 
the trustees to ^y to them an anninty of 50Uf. 
to be applied by them upon trusts corresponding 
with those of the income of the personal property 
mentioned in the covenant. In 1874 the wife’s 
father bought up the husband’s interest in this 
annuity, and assigned it to trustees for the wife’s 
separate use with no restraint on anticipation : — 
Held, that the covenant to settle included life 
annuities given to the wife, that the share 
assigned by the wife’s father in the annuity of 
500/. was bound by the covenant, and that, 
during the joint lives of the husband and wife, 
three-fourths of the annuity belonged the 
wife for her separate use with a restraint on 
anticipation, and the remaining fourth to the 
trustee of the husband, who had become bank- 
rupt, and that persons to whom the wife had 
mortgaged the interest assigned in 1874 took 
nothing. Schol field v. Spooner^ 5^ L. J., Ch. 
777 ; 26 Ch. D. 94 ; 51 L. T. 138 j 32 W. E. 910 

-O-A. 

Covenant to Settle— “ Equal Child’s Share ” — 
Advancement to other Children.] — ^A., by settle- 
ment on the mariiage of his son B., covenanted 
to settle an equal child’s share for B., rateably 
and in proportion to the several children of him 
the said A., of all the property, real and personal, 
he should die possessed of. A., in his lifetime, 
made advances to some of his children. By his 
will, A. directed a valuation to be made of his 
estate, that all his debts, funeral and testa- 
mentary expenses should be paid, and that the 
clear amount of the residue ot his real and per- 
sonal estate should be ascertained, and the 
test^j^or gave such an amount as would he 
equivalent to one-seventh of the leal and per- 
sonal estate when so ascertained, to the trustees 
of the settlement, in satisfaction of the cove- 
nant. After several other bequests, he directed 
that, subject as aforesaid, his trustees should be 
possessed* of all his residuary real and personal 

28—2 
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estate, la trust for such of his child) en, save B., 
as should sur\ive him, in equal shares. A. died, 
leaving* B. and sis other children him sur- 
viving: — -Held, that the one equal seventh 
share, to which B. was entitled, meant one- 
seventh of the property of w'hich the testator 
died actually seised and possessed, and without 
taking into acc uint the advancement-^ which he 
had made to others of his children. Stephens v. 
Stejihens, 19 L. R. Ir. 190. 

vii. Amount. 

Construction.] — ^When a covenant to settle 
after-acquired property is limited to funds of a 
specified amount which shall at any time be 
acquired, a condition is implied that the amount 
shall be made up of funds derived from the 
same source. When such property has been 
reduced below the specified amount by the 
exercise of powers of advancement, the amount 
received by anticipation must be included fur 
the i>urpose of determining whether the fund is 
large enough to he brought into settlement. 
Hood V. Franldia, L. R. lli Eq. 400 ; 21 W. K. 
724. 

In a settlement it was agreed to settle the 
property which the intended wife should at any 
time diirinsr the coverture become entitled to. The 
wife was then entitled in rever-iioii. on the death 
of her mother, to 212/., and she became entitled 
by her mother s wiR to another sum of more 
than uOO/. : — Held, that the words at any 
time ” meant from one and ^e same source." 
and that the sum of 212/. was not bound by the ' 
covenant. Hooper. In re, 5 N. R, 462 ; 11 Jur. 
(N.S.) 478 ; 12 L. T. 137 ; 13 W. R. 710. 

Distinct Interests under same Will.] — A 

settlement contained a covenant to settle after- 
acquired property of the value of 50U/. and 
upwards. The wife’s mother subsequently be- 
queathed to her some specific chattels, and to 
the trustees the residue of her estate upon the 
trusts of the settlement, being trusts for the 
sepai-q-te use of the wife for life : — Held, that 
that residuary bequest could not be taken into 
account when computing the value of the 
specific chattels. Forster v. Davies ^ 4 He G. 
F. k. J. 133 ; 31 L. J., Ch. 276 ; S Jur, (N.S.) 65 : 
10 W. R. 180. 

By a settlement it was agreed that aU pro- 
perty winch, during the joint lives of the hus- 
band and wi|e, should devolve upon the v^ife or 
the husband in her right, and which should, at 
the time when the same should respectively so 
devolve, exceed the value of 500/., should be 
settled. By a subsequent will a legacy of 200/. 
was left to the wife, and a share, exceeding 
500/, of the residuary estate of the testator was 
also given to her for lier separate use : — Held, 
that the legacy of 2007. need not be settled. 
Middleton^ In re^ 10 W. R. 1107. 

By a settlement it was provided that all 
further or other portions or personal estate of the 
intended wife should be settled, but not unless 
every such legacy or interest should at each time 
amount to 5U0/. The wife became entitled under 
the vdll of her mother to 1,000/., and also to/oOZ. 
on the death of one of her sisters as one of her 
next of kin. The property of which the sum of 
350/. was a part was also derived from the vill 
of the mother, by which it was bequeathed to 
the sifter for life with remainder to her (the 
sister s) next of kin i—Held, that the sum of 
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350/. was not subject to the covenant. Duller 
V. Hornhy, 25 L. T. 901 ; 20 W. R. 198. 

Time of Computing.] — A settlement contained 
a covenant that if, daring the coverture, the wife 
should become entitled to any property of the 
value of 500/. or upwards, it should be settled. 
After the marriage a sum of 5,499/. 19,?. Id. was 
bequeathed upon such trusts as the wife should 
appoint. She executed eleven successive deeds, 
several of them on the same day, by each of 
which she appointed 499/. 195. \\d. for her own 
separate use : — Held, that ^le money was not 
bound by the covenant in the settlement, Doiver 
V. Smith, 40 L. J., Ch 194 ; L, R. 11 Eq. 279 ; 24 
L. T. 118; 19 W. R. 399. 

By a settlement it was agreed that if the wife 
then was, or if during the coverture she or her 
husband in her right, should become entitled to 
an}’’ property of the value of 500/., or upwards, 
the same should as soon as circumstances would 
admit, be settled. Under a will, which came 
into operation prior to the settlement, an annuity 
wms given to be applied wholly or in part for the 
benefit uf a wndow', the unapplied balance to be 
divided among a class of persons, of W’hom the wife 
was one. I'he period for division happened after 
the determination of the coverture, and the share 
of each pei-son participating then amounted to 
over 5 (»o 7, but neither at the date of the settle- 
ment, nor at any time during the coverture, did 
such share amount to 500/. Held, that the 
share W'as not subject to the settlement. Wel^ 

1 stead, In re, Welstead v, Leeds, 47 L. T. 331. 

A settlement contained a covenant, that if the 
■wife then was, or should at any time during the 
coverture become, entitled to any property of 
the value of 400/. for any estate or interest what- 
soever, it should be settled upon certain trusts. 
The wife was then entitled, on the death of her 
mother, to a share in stock in her own right, and 
a further share as one of the next of km of a 
deceased brother. The value of the two shares 
taken together was above 400/., but the value of 
the wufe’s reversionary interest in them at the 
date of the settlement was much less than 400/. 
On the death of the mother, the husband and 
wife presented a petition to have the two shares 
paid to the husband : — Held, first, that the share 
in the trust fund W'as included in the first part 
of the covenant, as property which the wife 
was entitled at the time of her^hiarriage. 

Secondly, that the covenant referred to the 
value of the property, not to the value of t^o 
wife's reversionary interest in it. 

Thirdly, that, in estimating the value of the 
share, the aggregate value of the two sums must 
be taken, and not the value of each sum separ- 
ately. M^lienzie, In re, 36 I*. J., Ch. 320 ; L. R. 

2 Ch. 345 ; 16 L. T. 138 ; 15 W, R. 662. 

Proportional Settlement.]— Covenant in mar- 
rirtge articles, by the husband, “ inasmuch as he 
W’as to be absolutely entitled to all the wife’s 
personal estate,” to settle in respect of any sum 
that might come to her afterwards, after the 
rate of 100/. per annum, on her for life, for every 
1,000/., and upon certain contingencies that she 
should be paid back a moiety of all that he 
should receive as her portion.’^ The husband 
obtained a decree for 400/, of the ^wife’s money, 
but did not receive it Held, she was entitled 
to a settlement according to that proportion, 
and, the contingencies having happened, to the 
moiety likewise of all sums received, including 
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the 4007. ; since the husband might have received 
it. Prime v. Stehhituf^ 2 Ves. 4U0. 

A sum of 8657. stock, partlj^ belonging to the 
husband and partly to the wife, was settled 
(subject to the interests given to the husband, 
wife, and children) as to the husband’s part on 
the husband’s executors, and as to the wife’s to 
her next of kin. The settlement contained a 
covenant, that the after- acquired property of the 
wife should be settled on like trusts : —Held, that 
the husband and wife’s representatives were, 
under the ultimate limitation, entitled to the 
wife’s after-acquir(5cl property in proportion to 
their interests in the 8657. Stevens y. Van Voorst, 
17 Beav. 305. 

viii. Enforcing. 

Power of Appointment— Exercise in Breach of 
Covenant — Damages.] — By a marriage settle- 1 
ment, dated in 1867, a husband and wife tovo- 1 
nanted to settle all property to which the wife, 
or the husband in her right, should at any time 
during the coverture become entitled ; and that 
if any power of appointment over any property 
should become vested m the wife during the 
coverture, the same should, if executed by her, 
be executed only in favour of the trustees of the 
settlement. During the coverture the wife be- 
came donee of a general testamentary power of 
appointment over a sum of stock, under the will 
of her father, who died in 1871. She died in 
1892, having by her will exercised the power in 
favour of persons other than the trustees . — Held, 
that specific performance of the covenant by the 
wife to exercise the power in favour of the 
trustees must be refused : but that, thejje having 
been a breach by the wife of her covenant, the 
trustees were entitled to recover damages against 
her executors to the extent of the assets come 
to their hands, the measure of such damages 
being the value of the property which would 
have come to the trustee if the covenant had 
been performed. Parian, In re, Hill v. Schwarz, 
62 L. J., Oh. 55 ; [1892] 3 Oh. 510 ; 67 L. T. 77 ; 
41 W. R. 120. 

Volunteer Claiming Benefit — Defective Execu- 
tion of Power,] — The maxim that equity looks 
upon that as done which ought to be done, applies 
only (in cases defending on contract) in favour 
of persons who are entitled to enforce the con- 
tract, and cannot be invoked by volunteers. By 
a^marriage settlement executed in 1853, certain 
personal estate was assigned to trustees upon 
trust in case the husband should die in the life- 
time of the wife, and there should be no children 
of the marriage, to stand possessed thereof for 
the wife, her executors, administrators, and 
assigns. The settlement contained a covenant 
by the husband and wife that any real estate to 
which the wife should become entitled, whether 
in possession, reversion, remainder, or expectancy, 
or over which she should have an absolute power, 
should be assured to the trustees to be held by 
them upon the same trusts as the above-mentioned 
personal estate, or as near thereto as the nature 
of the property would admit of, and until so 
assured should be subject to the trusts and 
enjoyed accorjinely. Bv a deed executed in 
3873, certain lands called the Stonehonse pro- 
perty were^ conveyed to trustees for the wife 
during the joint lives with restraint on anticipa- 
tion. remainder to her for life, remainder as she 
should by deed or will appoint, and in default of 


appointment to the husband in fee. By a codicil 
to her will made m her husband’s lifetime^ the 
wife devised the Stonehonse property to two 
persons. The husband died in May, 1882, and 
the wife in the month of June following. She 
never republished her w ill or codicils. There were 
no children of the marriage, and the Stonehouse 
property was never assured to the trustees on 
the trusts of the marriage settlement. In an 
action to administer the real and personal estate 
of the wife : — Held, that the covenant to assure 
after- acquired property could not be enforced or 
: treated as operative in favour of the heir-at-law, 

' that the declaration of trust annexed to it could 
not be regarded in his favour as a defective 
execution of a power which the court would cure, 
and that the codicil being a good execution of 
the power of appointment contained in the deed 
of 1873, the two devisees therein-mentioned were 
entitled to the Stonehouse property. Anstis, In 
re, Chetwynd v. Morgan, 31 Ch. D 596 ; 54 L.T. 
742 ; 34 W. H. 483—0. A. 

Post-nuptial Settlement,] — By a post- 
nuptial and voluntary settlement, a husband and 
his wife assigned to trustees all their present or 
future acquired property, in trust for the wife for 
life, with remainder to the husband for life, with 
remainder over. A bequest was af terw^ards made 
to the wife. The court refused to compel the 
husband to perform the trusts of this voluntary 
settlement. EUls v. Ninnnn (post, col. 902) ob- 
served OIL Ilolloioaij V. Ileaclington, 8 Sim. 324 ; 

6 L. J., Ch. 199* 

By a post-nuptial settlement made in 1847, it 
was agreed and declared by and between the 
husband, wife and trustees, and the husband 
covenanted, that all property of or to which the 
wife or her husband in her right was then or 
should during the coverture become possessed or 
entitled should be assured upon trust for the 
wife for life to her separate use without power 
of anticipation, and after her death upon trusts 
in favour of the husband and issue of the mar- 
riage. During the coverture property of the 
■wife was reduced into possession by the hiftband 
and settled upon the trusts of the settlement. 
In 1883 the wife became entitled as one of the 
next-of-kin of a deceased testator to a share of 
undisposed of jjiroperty ; — Held, first, that the 
operation of s. 6 of the Married Women’s Pro- 
jjerty Act, 1882, conferring on women married 
before the 1st of January, 1883, the right to hold 
and dffepo-^e of as their separate property all real 
and personal property accruing after that date 
was not displaced by s. 19 of the act, which saves 
“ any settlement or agreement for a settlement 
made or to be made, whether before or after, 
respecting the property of any married woman ; ” 
l)ut that s. 19 referred only -to settlements made 
by and binding upon married women, and there- 
fore that tlie settlement, so far as it purported 
to be made by the wife, being void, the wife was 
entitled to the undisposed of personalty as her 
separate property ; secondly, that the wife could 
be put to her election notwithstanding that the 
compensating fund was subject to restraint on 
anticipation. Queade's Trusts, In re, 54 L. J., 
Oh, ?86 ; 53 L,- T. 74 ; 33 W. E. 816. 

Settlement on Marriage of Female Infant — 
Restraint on Anticipation,] — The doctrine of 
election is founded on the presumption of a 
general intention that every part of an instru- 
ment shaE take effect, and the presumption of 
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such general intention may be rebutted by an 
inconsistent particular intention apparent in the 
instrument. Therefore, where a marriase- settle 
ment settled a fund for the sepaiate use of the 
wife for life with re>traint on anticipation, and 
contained a covenant hy the wife (then an infant) 
to settle future propeity: — Heltl. that the wufe 
could not be compelled to elect between after- 
acquired property and her interest in the settled 
fund, but iviis entitled to retain both. oil's 

To list. In Of, 5.0 L. J , Ch. 2.5i) ; 81 Ch. D. 275 ; 
58 L. T. 895 ; 84 W. H. 185— C. A, 

c. Consent of Wife. 

Hy articles made in contemplation of the 
marriage benveen K. S. and M. P., who was then 
an infant, after reciting that it had been agreed 
that all tile freel old, oopihold, leasehold, and 
other personal estate aiul propeity, or share or 
arciuing shares therein of to which the said 
M. P. was or might become seised or possessed, 
<S:c ‘‘ should be conveyod. assigned, and settled,” 
E, S. covenanted that “in case the said M. P. 
would voluntary consent thereto, but not other- 
wise,” he and she would settle ihe same. rMrs, 
S. having become entitled to certain personal 
estate, stated in waiting her wish that the money 
vshonld not be jmt m settlement. The fund 
having been paid into court under the Trustee 
Belief Act, and E. 8. having pieseiited a petition 
for payment of u to him .—Held, tha^ the per- 
sonal estate in question must be fettled, although 
the wife lefused her consent, and that the consent 
of ihe wife was only applicable to real estate, 
W'hich could not be settled without the consent 
of the wife to be taken in the oi dinary w'ay ; but 
that as to the peiNonal estate the wife’s consent 
was not lequiied, and the husbands covenant 
was absolute. Dniiiel s Tnfi>h' In re, 18 Bear. 
309. 

Where for valuable consideration the wife by 
ante-nuptiai settlement assigned to her husband 
an interest at the time reversionary the court, 
when the interest wms reduced into ]mssession, 
ordeied jminent to the husband without the 
wife’s consent. Chnlmers v. Jilaclcod, 1 Jut. 
(K.S.) 724. 

d. OtBer Hatters. 

Effect of ifn agreement to settle present and 
future propeity. Co/ie.v. Btshojj, 3 Swmnst, 401. 

¥alidity covenant to settle all future- 
acquired property, Thirdry v. Gieciu 12 Beav. 
182 ; 18 L. J., Oh. 480 ; 18 Jur. 777. 

Money Paid to Trustees under Mistake- 
Declaration of Trust.] — A husband and wife, 
under an erroneous ides' that the;\' were perform- 
ing a covenant to settle the after-acquired pio- 
perty of the wife, directed a sum of -money, to 
which she had become entitled, to be paid to the 
trustees of their marriage settlement upon the 
trusts thereof. They executed a release, which 
recitetl these facts. After the decease of the 
htisband, and the subsequent marriage of the 
wife : — Held, that the money was appropriifted 
to the trusts of the seriiemeiit : that the direc- 
tion to pay the trnsttes was, in effect, a declara- 
tion of trust : and that the transaction must be 
supported against the second husl and, who 
claimed the money by virtue of his marital right 
Spirer v. Bawsmu 26 L. J.,Ch 704 ; 3 Jur. (K.s.) 
1161 ; 0 W. K. 431, ^ 


4:. Perfokmance and Satisfaction of 
Covenants. 

a. G-eneral Principles. 

Distinction between satisfaction and perform- 
ance. Gold id V, Goldsmtd, 1 Swanst. 219; 
18 li. B. 60. 

Where a husband, by a settlement before 
marriage, was obliged to do a particular act for 
his wife s benefit, and he does a thing equally 
!-ati'factory, the court wuTl presume a satisfaction 
by implication. Weyland y\ Weyland, 2 Atk. 
632. 

The presumption of a Fatisfaction is stronger 
ill the case of a deed than of a wull, w'here a 
bounty is supposed to be intended. Id. 634. 

b. Actual Disch-arg-e of Iiiability, "What 
*■ Amounts to. 

Covenant to Appoint— Share in Default — 
Substantial Satisfaction.] — A testatrix be- 
que,tthe<l 5.000Z. upon trusts for her nephew for 
life, and then for his wife for life. She then 
ga\ e to her nephew^ a power of appoin’nient by 
wdl over the 5,000/. amongst his children ; and 
in default of appointment, or subject to any such 
as should not be a complete end entire disposi- 
tiiiu cf the w’hole sum, she gave the same to all 
her nephew^’s children absolutely, to become 
vested at tw'enty-one or marriage. The nephew 
had five children, one of wdiom, a son, after 
attaining tw'cnty-oue, died unmarried and intes- 
tate. Afteiuvards a daughter, w^ho had also 
attained tw^enty-one, married, and on this occa- 
sion the ffather covenanted that he would, in 
exercise of the powder, appoint by will to the 
trustees of her settlement one-fiflh of the 5,000/. 
The daughter also assigned to the trustees all 
that her fifth part or share in default of anv tes- 
tamentary appointment of and m the 5,000/. 
The father died wuthout having exercised the 
pow’er in any w^ay. Upon the death of the 
wudow\ the tiustees of the settlement claimed 
not only the 1,000/., but also one-fifth of the 
remaming 4,000/., as being a part of the fund 
wdiich w’as not completely and entirely disposed 
of by the covenant of the appointor : — Held, 
that the covenant, though not actually per- 
formed. had bet n substantialif satisfied ; and 
that they w^erc entitled to no more tlian 1,000/. 
Thuclter v, JCry, L. B. 8 Eq. 408. 

Transfer of Stock afterwards Eeduced,] — By 
a marriage settlement executed in 1797, reciting 
that S., the intended husband, was entitled to 
real estate cn the decease of his father, and to 
certain sums in the English funds, as residuary 
legatee of his grandmother, H. covenanted with 
the trubteis that he would, as soon as he could 
after the execution of the settlement, transfer to 
them the money, and invest in such funds as 
should be thought most advisable, in the names 
of the trustees, such further sums, the interest of 
wiiicb should amount to 600/. a year, free from 
nil deductions, in trust for S. for ‘life, and after 
bis death upon trust to pay the interest to A., 
his intended wufe, as a jointure, with a power to 
S. to 1 evoke the trust of the fund so to be in- 
vest* d, on conveying to the trustees real estate 
of the value of 600/. a year, to be t?5ld on the 
same trusts. 8. died in 1798, leaving one son, 
who died m 1812. In 1799 and 1801, his execu- 
tors transferred to the trustees of the settlement 
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4Z. per cent, stock, then producing 600/ a year, 
but which was, by successive acts of parliament, 
ultimately reduced to 3 per cent, stock, and be- 
came insufficient to pay the 600/. a year : — Held, 
that A. was not entitled to h ive the deficiency 
made good out of the assets of S,, the covenant 
having been performed by the transfer of stock, 
which, in 1801, pro luced 600/. a year. Kapirr 
V. 10 Ir. Ch, K. 344. 

Bond — Devise to Pay Debts.]— By a settle- 
ment, the wife’s father covenanted to pay 3,000/. 
to trustees for the^husband for life, then to the 
wife for life, and afterwards for the younger 
childi-en ; but it was provided, that upon the 
husband’s settling a certain real estate, he should 
become absolutely entitled to the 3,000/. In 
1814 the husband assigned that sum to trustees 
for his wife during their joint lives. In 1S20 
the estate was settled, and in 1823 the 3,000/. 
was paid to the trustees, who paid it over to the 
husband, takiug his bond for the amount. The 
husband, by his will, directed his debts, including, 
as he declared, this bond, to be paid out of Ids 
real estate ; — H-dd, that, upon satisfaction of the 
wife’s claim, the debt upon the bond ceased. 
iSiiJihmse v. Hall, 14 Bcav. 241. 

Settlement not According to Condition.] 

— Before marriage, a husband executes a bond to 
trustee"’, the condition of which binds him to 
settle the property of the wife on her and her 
issue, in such manner as the trustees, in their 
discretion, shoukl think proper. After the mar- 
riage a settlement is made, by which part of the 
property is to be applied in payment of his debis, 
and for his furtherance in life ; another part is 
'.settled on the wife for life, remainder to the 
issue of the marriage, and, in case there should 
aiot be any such issue, to the husband absolutely ; 
and a third part of the property is given to the 
wife for life, and, after her decease, in case there 
{Should be no issue of the marriage, as she should 
appoint : — Held, that this settlement was not 
according to the condition of the bond, and did 
aiot bind the rights of the wife. Wehh v. Kelly ^ 
L. J. CO.S.) oil. 172. 

Agreement to Settle Personalty — Purchase of 
IRealty — Proper Covenant.] — Articles before mar- 
riage for settli^ig real estates of the husband, 
and also all anti'* singular his personal estate of 
■^hat nature or kind soever ; a proper execution 
would be by a covenant, that i’eal estate that 
sliould be purchased with the personal, should, 
with respect to the objects of the settlement, be 
•considered personal : the settlement, therefore, 
made after marriage containing no such covenant, 
and being in other respects a defect#v'e execution, 
ffeal estates purchased by the husbaml, according 
to the evidence, in order to defeat the right of 
fins wife, were decreed to be conveyed by ins 
devise according to the articles. A gift by him 
in his life, in consideration of service, was not 
disputed ; but under the particular circumstances 
attending the marriage, and in the case of an 
infant, the court appeared to question its validity. 
Jlniiiall V. Hh/Z^A, 5 Yes. 262. 

Payment to Husband instead of Trustees.] — 
A father, on ^^he marriage of his daughter, agreed 
to pay, by way of portion, a sum of money to 
^trustees, to be held in trust for the husband, 
daughter, and children of the marriage in suc- 
vcession : the trustees named in the settlement 


having refused to act, tim f ith^r mid tlm money 
to the husband : — Held, that the payment was 
wrongful, and, the money having been lost, the 
father was held liable at the suit of a child of 
the marriage to pay it a second time. He ms v. 
Jolin^ 4 Beav. 35. 

Payment to Tenant in Tail.] — Money by mar- 
riage articles to be laid out in land, to uses of 
husband and wife for life, then to the children 
as they should appoint; in default of appoint- 
ment, equally ; but if one, to that one in tail ; 
reversion to hu'^band in fee. There is one 
daughter : the trustee pays it to her and her 
hush ind, she not being sui juris, not separately 
examined ; the payment not sufficient to make it 
cansidered as moiny, and sister of the half-blood 
may claim the reversion in fee from the father ; 
but the husband of the o' her sister, who was 
tenant 111 tail, will be tenant by curtesy, Cmi- 
iilnyk im v. Moody ^ 1 Yes. 8eii 174. 

Covenant by Traders —Account opened between 
Firm and Trustees.] — One of several partners, 
previous to his marriage, agreed with his mtende I 
wufe’s trustees, that he would assign to them 
a pi'ytiou of his capital in the business, to secure 
to them ceitain periodical payments of .500/. on 
the trusts of his marri.ige settlement. In pursu- 
ance of this arrangement, the partnership open 
an account in their books with the trustees, in 
which they place to the credit of the trustees the 
sum of 3,000/., and debit their partner with the 
same sum, giving the trustees notice that thev 
have transfer ltd this sum from their partner’s 
private account. Default having been made in 
the pavnient of 500/ , and the firm having become 
bankrupt: — Held, that this was an acknowledg- 
ment of a present debt from the firm to the 
trustees, the coiisideratiou for which was the 
intended marriage. Hdl^ Bdc parte ^ 1 Deac. 125- 

Effect of Bankruptcy.] — Bankruptcy cannot 
have the effect of voluntary transfer of stock 
under a covenant. Aloochy Hx parte, 1 Y. & B, 

m. 

In Case of Covenants to Bequeath.] — See ante, 
col. 814. 

c. Covenants to Purchase or Settle Land. 

1. Hi General. ^ 

Purchasa of Copyholds.] — Purchase of copy- 
holds not generally considered as perfoniTance 
of a covenant to purchase and settle lands. 
Att.-Gen. v. Wkormod, 1 Yes. Sen. 541. 

Of London Houses and Borough English 

Lands.] — The purchase of houses m London, and 
of lands of the tenurer of borough Englibh : — 
Held, not to be a due execution of a covenant in 
marriage articles to purchase or settle lamls of 
inheritance." As to the mode of computing the 
value of premises in the master’s office. HUiiiel 
Y. Hallet, 2 Yes. 276 ; Ambl 106. 

The purchase of houses in London will not 
answer a covenant to purchase lands of inherit- 
afJee. Leiois v. Hill, 1 Yes. Sen. 274. 

Of House and hardens.] — The husband, 

by articles before marriage, covenants to add 
oUO/. to his wife’s portion of 500/., and that it 
should be laid out in land, and settled on the* 
wife and the issue of the marriage. The bus- 
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band, without the trustees’ consent, lays out the 
money in a tine hou^e and gardens. Allowed a 
sufficient/ performance of the covenant. Tim- 
bridge y. Teutliei\ 1 A^ern. 3-15. 

Of Eent chaige out of Customs.] — One, 

on marriage, give's b ud to settle an estate of in- 
heritance of clear lUU^. a year to the use of him- 
self for life, remainder to Ins wife for life, le- 
maincler to the heirs of their bodies, lemainder to 
his o\%n right heirs ; he afterwards settled a rent- 
cliarge. winch he wns entitled to, payable out of 
the customs at Hull, — Held, a jjeiforninnce of 
'^the agreement. Middleton v. Pnjui'^ Ambl. 301. 

Improvements — Costs of Conveyance.] — A mar- 
riage settlement contained a covenant by the s 
husband to pay 3.000/. to the tiu^tees upon the I 
same trusts as a sum of IT.OOu/. settled by the 
deed ; and also a jjower to the trustees, with the 
consent of the hiishand and wife, to invest any 
part of the trust funds in real estate. The 
trustees accoidingly ni\e&ted the sum of 17.000/. 
in land, and the husband jiuid the expense of the 
coiueyance, and laid out a laige sum on farm 
binlthiigs and pern.anent impiovenients on the 


ing only in one limitation. A. devised these 
lands to his wdfe for life, and gave legacies to B. 
and his children, and died without issue, leaving" 
B.’s children his heirs-at-law, wffio, together witk 
B., brought their bill against the w'idow" and 
executor of A. to have an account of the profits, 
and for pierformance of the articles. Per cur,., 
the land settled according to the articles is a 
good performance, so far as the value is over ancH 
above the mortgage. It W’as urged that the 
legacy to the children was a bounty, and not a 
satisfaction of the demand of the heir, because,, 
at the time of the legacy, it w^as not knotvn 
whether he would he heir, or take anything bj'* 
the settlement ; also, it was a legacy given to* 
him in company with others, and the dispute ii?. 
not between the executor and a creditor, but 
betw'een the executor and B., and his son and 
daughter ; and there are assets enough to answer- 
anything. Yet his lordship directed that the* 
master'-.should inquii-e what assets by descent ii:> 
fee, and other personal estate, came into his- 
hands, and that to he as part of the satisfactions 
of liis demand. Lechnieve v. JBlagrme^ Gilh.. 
Eq. B. 64. 


newdy- purchased jjioiicrty. In a suit by flhe 
tru.'^tees against the executors' to eiifoice the per- 
foimance of the cenenant to pay 3,(H 0/. : — Held, 
that neither the ii oiiey laid out on the land, nor 
the expenses of the coIi^eyanee. could be allow-ed 
in sail*- faction of the co^ eriant, or on any other 
ground. Ilorloth v Siniilt^ 17 Beav. i»72 ; 23 
H.J.,Ch. 962; 2 AV. If. 117. 

Estates Purchased with Honey obtained from 
Trustees.]— Money settled to sepaiate use of w-ife, 
and in event of no childien to her absolutely sur- 
viving husband, -with }jOw er to trustees, wdtli her 
consent, to invest it in land : — Held, that no lien i 
existed on estates purchased by husband having 
obtained the money fiom trustee, the ciicnni- 
staiices not raising the pjresuinptiem as if he had 
been under an engagement to pjurchase, that his 
pui chases were in pursuance of engagement ; and 
upon evidence, the fact of the application of 
tuist fufid, or the inability of huslianel by other 
means, not being made out. Leneh v. Lenvh, lU 
Yes, 511. 

Honey Borrowed ] — Effect of a contract 

on mariiage by^bond to devi-e, convey, or assure, 
all .such goocB, pei sonal estate, and effects, that 
the husband should at any time, dui-ing the joint 
live.s nf him ai/S his wife, be possessed of. to*the 
use of them and the surviior, attaching on 
capital, not income, unless paid up as capital ; 
admitting, therefore, expenditure and debts, in a 
fair application of income not h'able to a minute 
account. On that principle, an estate purchased 
by the husband -with money, partly his ow-n, 
partly boriow'cd on his personal security, and 
sonm paid off by hum was, after his death, held 
to belong, not to the tiust. but to the heir, 
charged for the benefit of the trust with the 
money that was his own, the debts paid on 
account of that purchase, and expenditure in re- 
pairs, improvements. &c. Zewh Y.JJadocZs, 17 
A cs. 48; 7B. If. lu. ^ 

#• 

^ Mortgaged Land — Legacy — Assets hy Descent 
in Eee— Personalty.]— A. agreed with B. to give 
him 2,0001 portion, to be laid out by A. A. pur- 
chased lands wuth l.OCiOZ., and mortgaged them 
and then settled pursuant to the articles, except- 


Beqnest to Heir.] — Covenant in marriage 
settlc-incnt, that sum of money should be laid out 
in land, and settled so as to descend on childien^. 
Is not satisfied by the covenantor bequeathing, 
certain sums to the heir. Slanty v. hlancy, 5* 
Bro. P. C. 113. 

Value, how Computed.] — One living in Oxford- 
shiie. covenants to jairchase lands of 80/, a yeaiv 
to be settled, &c. The pariies entitled desiring: 
the money^, w^ere decreed to have twenty-four 
years’ purchase, the price lands bore in that 
county, and 80/. a year for the time past, but 
not the interest of the purchase money. Badger 
V. Badger, Moseley, 117. And see 2 Veru. 551^ 
428. 

ii. Lands Par chased hut not Settled, 

Lands Suffered to Descend.] — Covenant iia 
marriage articles, to pui chase and settle lands ; 
lands, purchased and suffered to descend, takeis 
in satisfaction of it. Lewis v. Bill, 1 Yes Sen^ 
274 ; Baiys v. Howard, 6 Bro. P. C. 370 ; Uveliss 
V, Iluchs, 2 Yes. Sen. 568 ; Wilsooi v. PIggott, 2* 
A^es, 356 ; 2 R. E. 246 ; W^ilcocli^Y. Wiicochs, 2' 
A"ern. 558. ^ 

A father’s permitting lands to descend in feq^ 
if just the same value with lands covenanted to 
be settled m tail, this i.s a satisfaction. Lecli^ 
mere v. Carlisle (^EarT), 3 P. AV'ms. 225 
A matt er of less value cannot be taken in satis- 
faction of wffiat IS of greater value. Id. 226, 
Land, though of much greater value, let to a. 
daughter, no satisfaction of a portion. Lh, 
Thirty thousand pounds is covenanted to be- 
laid out in land : the money need not be laid out 
altogether in one purchase, but if laid out at 
several time.s it is sufficient ; and if the cove- 
nantor dies, having, after the covenant, pur- 
chased some lands which are left to descend, thi&; 
will be a satisfaction pro tanto. Id. 228. 

By marriage articles, the husband was to pur- 
chase and settle lands of 800/. value on himself 
and wife for life, remainder to the heirs male of 
the marriage, remainders over. The eldest sois 
brought a bill against his father’s executors for 
the benefit of this agreement ; defendanfs insist ecE 
that the father purchased a copyhold estate, 
which descended to plaintiff, and hkewise hel* 
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queathed to him 100? to be raised out of land, 
and that these ought to be in satisfaction of the 
mai’i’iage agreement, especially as the husband 
and wife were tenants in tail, and might bar the 
issue. Decreed, the plaintiff must have satisfac- 
tion of the agreement, with interest at 4 per 
cent, from the father’s death, the copyhold 
descending to be taken in satisfaction pro tanto 
but not the 100?. legacy. Wi/Jis y. 5 

Yin. Abr. 293 pi. 39. 

Lands Considered as Purchased in Pursuance 
of Covenant.] — Where a tenant for life sells part 
of the settled estate under the authority of an 
act of parliament, which directs him to lay out 
the consideration money in the purchase of 
other lands, and to settle them to the same uses, 
and he afterwards purchases lands in fee simple 
to nearly the amount, but dies without having 
settled them accordingly, leaving them to de- 
scend upon his heir-at-law, who was also the 
first tenant in tail in remainder under the settle- 
ment, a court of equity will intend that the 
‘purchase was made in performance of the obliga- 
tion imposed by the act, and will not permit the 
remainderman to recover the value of the lands 
sold against the personal estate of the tenant for 
life. Tuhls V. Bnnulwoocl^ 2 Russ. & M. 487. 

By marriage article'^, the eldest son was made 
tenant in tail ; proviso, that the father might 
sell the lands by the consent of the trustees, and 
purchase other laurls, and settle them to the 
like uses ; he purchased other lands, but did not 
settle them to the like uses, yet held good 
Tleeres v. Beeves^ 9 Mod. 128. 

On marriage, the husband covenants to pay to 
trustees the sum of 2.000?, at least, to be by 
them laid out in land lu the county of D., and 
settled to the uses of the marriage ; the husband 
never pays the money to the trustees, but soon 
after the marriage purchases land in the county 
of D., and takes the conveyance to himself in 
fee, and then dies intestate, without making any 
settlement. These lands will be considered as 
p)urchased by the husband in pursuance of his 
covenant, and be liable to the trust of the settle- 
ment. Soicden v. Soivde/i, 1 Bro. C. 0. 582 ; 1 
Cox, 165. A /id sea lU Yes. 5. 

Husband receiving proceeds of a sale of wife’s 
estate, aud promising, by a note or receipt, to 
lay it out pnrsi^nt to trusts relative to other 
property, this noth held evi teiicc of the agree- 
ment antecedent to the sale, and estates pur- 
chased afterwards by the husband were held to 
be bound. Att.-Gen. v. Mliovioood^ 1 Yes. Sen. 534. 

If a person covenants to settle land, or an 
annuity out of land, and has no land at that 
time, but afterwards purchases land, that land 
shall be liable to the covenant, and against 
a voluntary devisee. Tooke v. Hastings^ 2 
Yern. 97. 

Purchase in Name of Another.] — A. by 

marriage articles covenanted, that all lands he 
should afterwards purchase in the parish of K. 
should be to the uses of the articles. He pur- 
chased lands in K. and took a conveyance in fee 
in the name of his youngest s6n, without a 
declaration of trust ; — Held, that youngest son 
was a trustee as to the lands for the parties 
entitled under^the settlement. Blalia v, Blake. 
7 Bro. P. 0. 241. 

Covenant to Convey and Settle.] — S. 

covenanted to convey and settle houses, lands, &c., 


or a rentcdiarge thereout, to certain uses. S. 
purchased lands, and died without making any 
settlement : — Decreed, the after-purchased lands^ 
shall be to those uses, for a covenant to convey 
and settle is .stronger than to settle only. Bettcoie 
v. Smith j 3 Atk. 323. 

Lease Renewed hut not Assigned,] — A., on the 
marriaae of B., his son, settles a lease on B. for 
life, to the wife for life, aud then to the issue of 
t le marriage ; and R. covenants from time to* 
time to renew the lease and assign it on the same 
tru.sts. B. renews the lease, but does not a.sslgl^ 
it, and dies indebted. This lease is bound by 
the marriage articles, and is not assets for the 
payment of debts. Plowman y. Plowman^ 2 
Vern. 289. 

Where no Presumption of Purchase in Execu- 
tion of Trust.] — Trustee for the purchase of land 
died without peisonal assets, but, having pur- 
chased land, the estates purchased were held not 
liable to the trust, the circumstances affording 
no presumption that they were purchased in 
execution of the trust. Perry v. 17 

Yes. 17’3— C. A. 

Mortgage — Bankruptcy.] — By an ante-nuptial 
settlement the intended husband covenanted to 
purchase a convenient residence for himself and 
his intended wife, the purchase to he made with 
her approbation ; and if it could not conveniently 
be made within twelve months after the marriage,, 
he covenanted to invest 1,000?. at least, in the 
purchase of freeholds or leaseholds, or in the 
funds, in the names of the trustees, till a residence 
could he found. Five years after the marriage 
the hnshand purchased a freehold messuage for 
1,600?., but nevmr conveyed it to the trustees, 
nor treated it as subject to the settlements 
Several years afterwards he raised 1,800?. by way 
of mortgage upon this messuage and other pro- 
perty devised to him by his father ; and while- 
some of the money thus raised remained unmixcd 
with his general estate, became bankrupt ; — 
Held, that the remaining portion ought to be 
apportioned between the devised and pur'bhased 
property comprised in the mortgage, and the 
proportion attributable to the latter paid to the 
trustees of the settlement ; and that they had a 
charge upon the equity of redemption of the pur- 
chased estate for the amount (if any^by which the 
proportion fell shoit of l,U0u?. Pooh\ Ex jiarte.. 
1 De G. o81 ; 17 L. J., Bk. 12 ; 11 Jur. 1006. 

hi. By JDcclse of Zands. 

Devise in Fee.] — Agreement to settle is satis- 
fied by suffering estate to descend, or by devis- 
ing it to party entitled. Seys v. Pvice^ 9 Mod.. 
220 . 

Of Copyholds.] — A bond was given by the 

father of an illegitimate child to her intended 
husband, in contemplation of their intended 
marriage, in the penal sum of 2,000?, and in- 
terest It was recited in the condition, that, in 
consideration of the intended marriage, the 
obligor had proposed to the obligee to surrender 
certSin copyhold property to the uses therein- 
after mentioned ; and if such surrender should 
not be so made within eighteen months after the 
marriage, the husband and wife, or the survivor, 
should receive, after the death of the obligor, 
IjOoO?. The condition was to the efiect of the 



883 

recital, and that if the estate should be so settled 
in substance, to the use of the husband and wife 
for life,* remainder to the survivor, remainder to 
tiheir issue ; and if the 1,()0()/. should be paid, or 
if the obligor should make such surrender in his 
lifetime, the obligation to be void. The obligor 
died without making the surrender, and by his 
will he devised the copyhold estate to his 
daughter, the wife of the obligee: — Held, that 
the^ond was not forfeited by reason of the 
breach of the condition ; that it was merely an 
agreement to settle the land, and as such satis- 
iiei by the devise, although absolute to the wife ; 
and that it was an agreement of which equity 
would enforce the specific performance ; the 
penalty being only meant to secure the settle- 
ment recited in the condition. Time for the 
performance of the condition is not of the essence 
«of the contract. The obligor held to have no 
power to elect either to pay the money or settle 
the land. Itopev v. Bavtliolomen^ 12 Price, 79(i. 

Of Eesidue for Life only.]— Devise of 

residue of real anrl personal for life, not a satis- 
faction fur a sum to be laid out in lands in fee 
by articles. AHeyn v. Alleyn^ 2 Ves. Sen. 37. 

In Place of Annuity.]— A., previous to 

marriage, covenants to secure to wife an annuity 
of 1,(H)L)Z. a year, issuing out of lands, for her 
jointure, and in bar of dower. The marriage is 
had, and A. by will devises to wife certain parts | 
of real and personal estate of considerajiile value : 
— ^Held, no satisfaction of covenant. Brcngliton 
V, Brvingtinu 7 Bro. F. C. 401. I 

One gives a bond on his marriage, either 
within four months to settle lands of lOOZ. per 
iinnum on his wife, or that his heirs, &:c , shall 
pay her 2,{)00Z. within four months after his 
death ; husband, after this, devises to his wife 
lands of 80Z. per annum ; this shall not be taken 
in part of the lUOZ. per annum, but only as a 
benevolence. Eastwood 2 P. Wms. 614. 

In Addition — No Satisfacdon.] — Cove- 
nant in marriage articles, that lands settled were 
of a cdTi-tain value, which they were not ; husband 
by will “confirms the articles, and also gives his 
wife all his lands in A. B. for life ” : — Held, not 
to be a question of satisfaction or part perform- 
ance, but of construction, and that the wife was 
entitled to both interests under the intent thus 
collected. Prime v. Stehhhig^ 2 Ves. Sen. 409. 

" By Gift in WUl. 

G-ift of Equal Sum.] — Gift of an equal sum by 
will is a clear performance of a covenant in the 
settlement. The provision in the settlement is 
not a debt, in the ordinary sense of the word, so 
ns to come under direewon in will to pay debts. 
jrMe7t V, Smith, 4 iladd, 32.5 ; 20 K. R. 802. 

Covenant in settlement to leave by will, 
satisfied by legacy to amount ; though followed 
by general direction for payment of debts. Jb. 

One Gift only Intended.] — E. K., by 

marriage articles, agreed to settle 60Z. a year 
npon his wife in the event of her becoming a 
widow, payable out of the lands of C. Hi K. 
subsequently made his will, in which was the 
following passage : — “ I bequeath to my wife 
^luring her life the sum of nOl. yearly (oOZ. yearly 
being settled on her by me in our intermarriage), 
payable out of the lands of C. ” Held, that the 
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widow took only one annuity of .50Z. Bower, In 
re. FI. & K. 282. 

A. agrees to settle lOOZ. per annum on intended 
wife ; °f ailing sick, devises lOOZ. per annum to^, 
her ; recovering, marries her, and the settle-'^ 
ment is carried into execution ; she can take but 
lOOZ., and parol evidence admitted to prove the 
intent. Maseal v. Mascal, 1 Ves, Sen. 323. 

Of Share.] — A person who has covenanted 

to bequeath or otherwise provide tliat a share of 
his estate shall go to the covenantee, fulfils his 
covenant by bequeathing^ the share to the 
covenantee, who then stands in the same posi- 
tion as any other legatee. Jerris v. Wolferstayi, 
4B L. J., Ch. 809 ; L. H. 18 Eq. IS ; 30 L, T. 
4.52. 

Of Larger Amount.] — Covenant, that 

husband, if wife survive him, should secure to 
her one-half value of her fortune, is satisfied by 
husband’s leaving her legacy to larger amount. 
Corns v. Farmer, 2 Eq. Abr. 34. 

Lands settled in jointure are covenanted to be 
of the yearly value of l.OOOZ. ; the husband by 
his will gives his wife l,00OZ., and other legacies. 
The jointure lands prove deficient 30()Z. per 
annum Held, that the legacies, which were 
admitted to be of greater value than the defect 
of jointure, ought to be taken in satisfaction of 
sncli deficiency. MountnqxLo v. Maxwell, 4 Bro. 
P. C. 598. 

Of Eesidue.] — Gift of a residue by will, 

is a satisfaction for money secured to be paid by 
marriage articles. Bearson v. Morgan, 2 Bro. 
0. C. 388. 

On thG marriage, the husband covenanted, 
that if the wife should survive him, and there 
should be no issue, his executors should, within 
nine months after his death, pay to the wife 
.sOOZ. for her own use. There was no issue of 
the marriage. The husband by his will be- 
queathed one moiety of certain articles of his 
personal estate to his wife, which moiety 
greatly exceeded in value the sum of 8nOZ. This 
bequest will not amount to a performance or a 
satisfaction of the covenant contained in the 
marriage settlement ; the gift of a residue is 
never considered as a satisfaction of a certain 
provision made for a wife on marriage, although 
it may in the event turn ouf*^ more beneficial. 
Berese v. Boatet, 1 Gox, 188 ] 1 B. B. 16. 

Of Different Sum.] — A testator on his 

marriage covenanted that his representatives 
should, within three months after his decease, 
pay 2,OOOZ. to trustees to be held for his wife 
for life. B*" his will, after directing all his debts 
to be paid, he gave his widow an annuity of 200Z. 
a year, pajmble quarterly, and other benefits ; — 
Held, that the provision for the wife, under the 
settlement, was not satisfied by the provision 
made for her by the will. Cole v. Willard, 25 
Beav. 568 ; 4 Jui\ Qit.s.) 988 ; 6 W. B. 712. 

To Different Trustees.]— A testator being, 

by virtue of bis marriage settlement, under an 
obligation to pay the trustees 5,000Z. for his wife 
for life, by his will bequeathed 10,0OOZ. to other 
trustees for his if e for life ; and hfti also directed 
the payment of all his just debts : — Held, that the 
bequest was not a satisfaction of the fj,UOOZ., and 
that the widow was entitled to both provisions. 
Bhicliin V. Simms, 30 Beav. 119. 
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SETTLEICENT— 

To Cestui que trust— Covenant with. 

Trustees.] — Wheie a testator was iuclebterl to 
the trustees of his marriage settlement, which 
^contained a power of appointment which had not 
heen exercised, in consequence whereof certain of 
his legatees became interested m the fund : — 
Held, that the legacies were not satisfied, pro 
tanto, out of the debt due to the trustees. 
Smith V. Smith, 3 Gifi:. 233 ; 31 L. J., Ch. 91 ; 7 
Jur. (N.s.) 1140 ; 5 L. T. 302. 

But a legacy to the cestui que trust of a settle- 
ment, by which the testator had covenanted 
with trustees to setifle certain funds : — Held, not 

satisfaction of the covenant. Ih. 

Bequest held, under the circumstances, not to 
be intended m satisfaction of a liability to pay, 
contracted by covenant in a marriage settlement. 
Milligan v. HardwifUe (^EarV), 1 Jur. (n.s.) 793. 

Of Life Interest only.] — A., on his^mar- 

riage, covenants to purchase and settle 20Z. a 
year on his wife for her life, and, if he died 
before it was done, to leave her 300Z. out of his 
personal estate, for her better livelihood and 
maintenance. He died without making any 
settlement, and by will gives his wife the 
interest of 330Z. for her life, with a power to 
dispose of 30/. at her death. Hecreed, first, that 
she was entitled to the 300/. by the articles, and 
that the executors were not at liberty to settle 
20/. a year on her for life ; secondly, that the 
legacy was not a satisfaction of the articles, 
but she should have the 300/. by the articles, 
and the legacy too. Perry v. 2 Vern. 503. 

Covenant to Beq^ueath — Appointment by Will 
of equal Sum,] — A., having a power tinder his 
marriage settlement to appoint a fund amongst 
his children, which was limited to them in 
default of appointment, became a party to his 
son’s marriage settlement, by which he covenated 
wdth the trustees to bequeath to his son or 
daughter-in-law 2,500/. upon the trusts of the 
settlement. By his will A. appointed to his son 
2,500Z. (part of the trust funds) in full discharge 
of his covenant : — Held, that the bequest was not 
a performance of his covenant, and that the 
parties claiming under the son’s settlement were 
entitled to both. Graham v. Wichham, 31 
Beav. 447 ; 2 E. 410 ; 1 He G, J. & S. 
474 ; 9 Jur. (nA) 702 ; 8 L. T. (N.S.) 679 ; 11 
E. 1009. 

Bond — Bequest of larger Sum.] — Bond upon 
marriage to secure 300/., the wife’s fortune, to 
the wife within one month after husband’s 
decease ; by will the husband gave her 500/. 
payable within six months after ^is decease, 
together with other legacies ; the bequest of 
500/. is not a satisfaction for the 300/. secured 
by the bond. Haynes v. Mieo^ 1 Bro. C. C. 129. 
Bee Adams v. Lavender, 1 M‘Cle. & Y. 41. See 
^ho Eomilly’s Notes of Cases, 41. 

Gift for Life only.] — Wife entitled, under 

bond by the husband upon the marriage, to the 
isum payable three months after death for her 
for life, then for the children, if none for her ' 
absolutely. By will he gave all real and personal j 
estate he thSn had, or might die possessed of, 
upon tru^, to pay her the rents and interest 
for life, then the whole equally to the children ; 
if none, over ; and revoked all former settlements 
and wills. There were no children — Held, the 
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widow entitled to both. Farsight v. Graiit, 1 
Yes. 29S ; 3 Bro. C. C. 242. 

To Husband — Devise of greater Value to 

Husband and Wife and their Heirs.] — One, on 
the marriage of his daughter, gives a bond to 
the husband for the daughter's portion, and 
afterwards, by will, devisesland of much greater 
value to the husband and the wife, and their 
heirs. The devise no satisfaction of the bond, 
though there be a defect of assets to pay the 
testator’s debts. Goad fellow v. Bu) cliett, 2 Vern. 
298. 

Gift of greater Value, but not Absolute.] 

— Bond conditioned that executors pay 5.000/. to ^ 
a natural son at twenty-one if he should attain 
that age ; by will afterwards the father gave 
1.5,000/. to trustees to pay 200/. per annum, for 
the maintenance of the son till twenty-five, and 
then to pay him the principal ; and if he should 
marry between twenty-iwo and twenty-five, and 
die, to pay the whole to the issue ; but if he 
died unmarried before twenty-five, the whole 
over ; the devise is not a satisfaction of 
the bond. Jeaeoeh v. Falhener, 1 Bro. C. G. 295. 

Hot Satisfied by Annuity.] — An annuity 

of 40/. per annum devised to wife is no satis- 
faction of bond for 1,000/. settled on her at 
marriage ; but held she was entitled to both. 
Johson V. Felly, 9 Mod. 437. 

Grounds for ^inferring Double Gift.] — A tes- 
tator, by his marriage settlement, covenanted to 
secure his wife a life annuity of lOOZ. a year if 
she survived him. By Ins will, lie gave her a 
life annuity of 100/. a year : — Hold, that this 
was in addition, and not in satisfaction, on three 
giounds ; first, because he directed his debts to 
be paid ; secondly, because he expressed it to be 
given as an addition to her own property ; and, 
thirdly, because he gave it in full satisfaction of 
her dower, frecbeuch, and thirds upon bis pio- 
perty. Glover v. Hartevj), 34 Beav, 74. 

Power to Redeem Annuity— Gift of 'greater 
Value.] — A B. on his marriage conveyed real 
estates to a trustee for 200 years, on trust to 
raise an annuity of 100/. a year for his vife for 
her life ; and it was provided that, if he should 
invest in the name of the trustee of the term 
suificient stock to secure the annuity, and declare 
proper trusts thereof, the term and charge should 
cease. At the date of his will"btlier charges 
existed on this property, and by his wall he gave 
his wife all his real estate, if his son should die 
wuthout issue ; and he gave her all his personal 
estate, which consisted, among other things, of 
stock more than enough to pay 100/. a year. 
The investment of stock was never made by the 
testator. On a bill, filed on behalf of the infant 
son of the testator, it w^as held that the wridow 
was entitled to the benefits given by the will, in 
addition to the 100/. a year secured by the settlc- 
I ment. Peeve v. Peeve, 14 Jur. 264. 

Intention not Expressed.] — Covenant in mar- 
: riage articles by the husband, to pay his wrife, if 
' she should survive, 200/ as jointure, and 50/. to 
’ provide herself with a house, yearly for life ; 
afterw'ards by will, he gave her for life an estate 
and house, above the yearly value of 100/. a year, ^ 
with the household goods, &;c., and an annuity * 
of 100/., commencing and payable at didfierenb 
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times from those in the articles ; — Held, not a 
performance, nor intended as a satisfaction, no 
such intent being expressed. Bichardson v. 
JEljildnstone^ 2 Ves. 4(52. 

Mortgage — Rent-charge on Equity of Redemp- 
tion-Gift of larger Annuity.] — By a marriage 
settlement, a rent-charge of 200/. a year was 
secured to the wife for life, payable quarterly, 
with powers of distress, ikc. To enable the hus- 
band to mortgage, the wife relieved her rent- 
charge to the mortgagee. The equity of redemp- 
tion was reserved to the husband, who covenanted 
to convey other land on the trusts of the settle- 
ment. The husband by his will gave his real 
and personal estate to his brother, on condition 
that he would allow" his wife 300Z. a year for 
life : — Held, that the 200?. a year remained a 
valid charge on the equity of redemption : and. 
secondly, that it was not satisfied by the 300?. a 
year. Wood v. Wood, 7 Beav. 183. 

e. By Share under Statute of Distribu- 
tions. 

Equal or greater Amount.] — Coven ant to leave 
a sum of money winch is not done, but pei^.oual 
estate is permitted to descend, so that an equal 
or greater sum W'ould go according to the cove- 
nant ; that is a performance. Uicliardson v. 
Mphinstone. 2 Yes, 4G3. 

Covenant to leave his wife 620?. ; party dies 
intestate, and wnfe’s share comes to aheve 620?. ; 
this is a satisfaction. JBlandy^'v. Widmun\ 1 
P. Wms. 824. 

G-. having by marriage articles covenanted 
that, if he died in the lifetime of his wife, his 
executors should within three months after his 
decease pay to her 3,000? , and having by his will 
given all his property to his executors m trust, 
after payment of bis debts, at the expiration of 
three years from his decease, to divide it “in 
such ways, shares, and proportions as to them 
shall appear right ” ; on his death, during the 
life of his wife, the executors having died or 
renounced, his property is divisible according to 
the Statute of Distributions ; and the w"i down’s 
distributive share, exceeding 3,000?., is a per- 
formance of the covenant in the marriage 
articles. Goldsmld v. Gohhmid^ 1 Swanst. 211 : 
1 Wils. Ch. 140 ; 18 H. E. 60. 

Claim to Distributive Share in Addition.] — 

Covenant in settlement by husband, in event of 
his death lea\^ng his wdfe surviving and children, 
within six months after death, to pay, &c,, one 
full and clear moiety of all such real and personal 
estate as he shall be seised, &c., of at his death : 
— Held, on principle of part performance, the 
widow was not entitled, in addition to the moiety 
under the covenant, to 5 third of the residue of 
personal estate, by intestacy of husband, Ga rth- 
ahore v, Ohalie, 10 Yes. 1 ; 7 E. R. 311. 

Husband covenants to give his wife by deed 
or wEl 1,000?. at his death if she survives him, 
but dies intestate ; she is not entitled to her 
distributive share in addition to her claim under 
the covenant. Zee v. JD' Aranda, 1 Ves. Sen.H : 
3Atk.419.^ ■ 

L,, previously to his marriage with D., cove- 
nanted that he would, by w’ill or by some good 
assurance, grant to D. or her mother or her 
. executor, &c., in trust for D., 1,000? , to be paid 
to her after his decease for their separate use ; 
and in case he should not, by deed or will, 


assure the same, then his executors, &:c., should 
pay the l.OOU?. L. died without such deed or 
will : — Held, that D. was not entitled to the 
1.000?. and her distributive share of L.’s per-»-^ 
sonal estate also, it being meant by L. not as a, 
debt, but a security only for his wife’s provision. 
Lee V. Cox, 3 Atk. 419 ; 1 Yes. Sen. 1. 

Ho Satisfaction of Bond.]— rA bond for marriage 
portion to bccure a life interest to the wife, is not 
satisfied by a distributive share of the husband’s 
estate to a larger amount. Wright v. Fearris^ 

3 Sw^anst. 681. ^ 

Of Life Interest.] — When a husband 

covenanted on his marriage that, for the purpose 
of making a further provision for his intended 
wfife, in case she should survive him, a trustee 
should stand possessed of all his personal pro- 
perty at the time of his death, m trust for the 
use and benefit of the intended wife and the 
issue of the marriage, with power to her to dis- 
trilmte the same as she might think proper 
among such issue, and the husband died before 
her intestate, and there w"as no issue : — Held, 
that the wife, besides taking a life interest in 
such personalty, was, in the absence of express 
w"ords to the contrary, entitled to her share of 
the corpus under the statute of distributions. 
Youiig V. Young, Ir. R. 5 Eq. 615. 

Eeal estate was settled, on marriage, upon 
trust to sell, with the consent of the husband and 
w"ife, or the survivor of them, and hold the pro- 
ceeds on the trusts of an indenture of even date. 
The trusts of the deed of even date w"ere for the 
benefit of the husband and wife during their 
lives, andrafter their death for the issue of the 
marriage. This deed also contained a covenant 
by the husband that* he or his representatives 
I w'ould, during his lifetime, or within twelve 
months after his death, pay to the trustees 1,200?. 
to he held upon the trusts of the settlement. 
There wms no issue of the marriage ; the husband 
died intestate without having paid the 1,200?., 
and the widow’s net distributive share consider- 
ably exceeded that sum : — Held, that the 
husband’s covenant to pay the 1,200?. was not 
satisfied by his intestacy. James v. Castle, 33 
L. T. 665. 

Settlement previous to marriage of the wife’s 
fortune on herself, with a covef*7ant by the hus- 
band to pay within three months after his death 
6,000?. to the trustees in trust if the wife shoulG 
survive him, and there being no issue (which 
was the event) to pay 1,600?. to the wife, her 
executors, fcc., and to pay the interest of the 
remaining 4,500?. to her for life, she is entitled 
to dower, a^d her share under the statute of 
distributions is not a satisfaction or performance 
of the covenant. Couch v. Stratton, 4 Yes. 391 ; 

4 E. E. 230. 

Of Anmiity.] — ^Where a husband cove- 
nanted by his marriage settlement to give, devise, 
bequeath, and secure to his widow an annuity 
for her hfe after his decease, to be levied, raised^ 
and paid to her by his heirs, executors, or adminis- 
trators, and the husband afterwards died in- 
testate : — Held, on the authority of Couch v. 
Stratton (4 Yes. 391), that the widow’s share of 
the husband’s personal estate, und(S^ the statute 
of distributions, was not to he taken by her as a 
performance of his covenant either wholly or 
pro tanto. Salislmry v, Salisbury, 6 Hare 626 ; 
17L. J., Ch. 480: 12 Jur. 671. 
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Wife’s Right not barred by Jointure.] — A 

covenant by the husband in marriage articles to 
provide a jointure of 200^. sterling per annum, 
•such jointure to be levied on the lands of D. and 
though the jointure be paid, will not bar the 
wife’s right to her distributive share of the 
personal estate. Creagli v. Oreagk^ 8 Ir. Eq. R. 
<58. 

By Share under Statute and Custom of 

Xoudon ] — Proviso in a settlement, that the wife 
should not be barred of anything the husband 
•should give or leave** by deed or will ; he dies in- 
testate, and a f reemtn of London : her shares by 
the statute and custom are not a satisfaction 
of the covenant. Kirhnaii v. Kivlimaii, 2 Bro. 
€. 0. 95. 

By Non-payment of Portion to Husband.] 

— By a settlement in contemplation of marriage, 
made at the Mauritius, w'here the laws of France 
Avere m force, drawn up in the French laiig'uage, 
and executed according to the French form, it 
was agreed that there should be no community 
■of goods between the husband and wife ; and it 
Avas stated to be the intention of the parties to 
marry according to the laws and customs of 
England, the benefit of which they reserved to 
themselves the right to claim. The husband 
then acknowledged the receipt of 4,000/. belong- 
ing to the wife, which he covenanted to invest 
for her benefit, and for her separate use during 
the marriage, either in land or in the Frcncli 
funds, or other securities which the wife .should 
approve. The 4,000/. was never paid to the hus- 
band, nor did he invest such a sum during the 
marriage. His domicil was in England : — Held, 
that upon his death intestate, the wife was 
■entitled to receive 4,000/. out of his estate, and 
also a distributive share of his personal estate 
I’emaining after payment of that sum. Lang v. 
Lang, 8 Sim. 451 ; 6 L. J., Ch. 324 ; 1 Jur. 472. 

Provision for Satisfaction of Distributive 
^hare by Settlement.] — See Executor and 
Administrator. 

f. By other Provisions or Property of 
Covenantor. 

Appointment under Prior Settlement.] — The 
father, by his wCll, reciting a power contained 
in his own marriage settlement of appointing 
lh,0 00/. among his children, which sum, in default 
of appointment, went to them equally, appointed 
2,o00h to the son on his marriage in full dis- 
oharge of covenant. About a year after the 
father’s death this 2,500/. was paid to the trustees 
•of the son’s marriage settlement Igg- the son’s 
direction, and several years afterwards he took 
from them an assignment of the benefit of the 
-covenant : — Held, that in the absence of evidence 
to show that the son directed the payment of 
the 2,500/. to the trustees, with the intention of 
♦discharging the father’s estate from its liability 
under the covenant, it was not so discharged. 
Oraliam v. Wichliani, 2 N. R, 410 ; 1 Be Gr. J. & 
■Sm. 474 ; 31 Beav. 447; 9 Jur. (N.s.) 702; 8 
L. T. 679 ; 11 W. E. 1009. 

Rent- charge out of Customs.] — One, on 
marriage, gives bond to settle an estate of in- 
heritance clear 100/. a year to the use of him- 
self for life, remainder to his wife for life, 
remainder to the heirs of their bodies, remainder 
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to Ms ow% right heirs ; he afterwards settled a 
rent-charge, which he was entitled to, payable 
out of the customs at Hull : — Held, a perform- 
ance of the agreement. Middleton v. Ln/o/\ 
Ambl. 391, 

Covenant for Annuity until Beneficed for 
Life — Induction to Living, with Bond to 
Resign.] — A bond for the performance of a cove- 
nant to pay an annuity, until a person should be 
in the enjoyment of a benefice, which he might 
hold during his life, of the yearly value of GbU/. : 

— Held, to be satisfied by his induction t-? a living 
of that value, accompanied by a bond to resign 
in favour of cither of two sons of the patron, 
when qualified to take it ; but liberty was given r- 
to take the opinion of a court of law. Rainer, 
JEx^arte, 1 J. & W. 280. 

Charge for Issue — Subsequent Settlemeuts 
on only Child.] — J., in 1810, by his marriage 
settlement, covenanted with the trustees of that 
settlement, that all the property of which he 
should die seised or possessed should be charged 
With 1,30UZ. for the issue of the marriage. There 
was but one child, E , issue of that marriage. 

On t^ie marriage of E., in 1847, J. conveyed 
certain freehold property to trustees, for the 
benefit of E., and the children of her marriage, 
and covenanted to make up the amount of the 
produce of that property to 300/. per annum. 

J,, by will, dated in 1852, devised real estate to 
the separate use of E., for life, with remainder 
for her cliildren, and declared that devise to be 
in satisfaction ^f the covenant m the deed of 
1847. In 1852, J.. by deed, assigned railway 
shares upon trust for E., for life, for her separate 
use, in case she should survive him, with re- 
mainder for her children. By codicil, made in 
1853, J. bequeathed certain chattels personal to 
E. for her separate use, and bequeathed to 
trustees 1.S50/. bank stock, upon trust for the 
husband of E. for life, remainder to E, for life, 
remainder for her children. The will and codicil 
disposed of the entire of the testator’s estate : — 
Held, that the 1,300/. secured by the covenant 
in the deed of 1810 was satisfied by tbe sub- 
sequent benefits conferred by J. Garner v. 
Mohnes, 8 Ir. Ch. R, 469. 

Settlement by Executor in Consideration of 
Natural Love.] — A. being indebted, as his 
father’s executor, to the trustees of his sister’s 
marriage settlement, settled on her and her 
children a sum to a large amount, 'un considera- 
tion of the natural love and affection he bore 
them : — Held, that this Avas not a satisfaction of 
the debt. Dr erne v. Bidgood, 2 Sim. & S. 424 ; 

4 L. J. (o.s.) Oh, 33. 

Wife’s Estate — ^Reversion of After-acquired 
Lands.] — S, had an estate in B. by his first wife, 
by whom also he had a daughter, M. By the 
marriage articles it was agreed that S. should 
leave his daughter, M., 2,500/., if the trustees 
demanded it within one year after his death. 

A., the father of S., was then living. S. married 
again, and had several daughters. By deed in 
his^ lifetime, he gave the estate in B. to M. and 
her^ heirs ; and by deed also he charged his 
reversionary lands in D. with 5,000/. to each of 
his daughters, and died. M. demanded the 
2,600/ , with interest. Harcourt, Ld. K., decreed 
that M. should have the 2,500/., with interest " 
from the death of S, ; that the estate in B. could 
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not be an equivalent, because it raoveu from the 
mother of and was the condition of the 
marriage agreement ; and that the reversion of 
the lands in B. couhl not be so, because they 
were not then in being, and the father of S. was 
then living, and to make it an equivalent it 
ousht to be in being and in vie v at the time of 
giving the equivalent. 5 Vin. Abr. 292, 

pi. 38. 

Widow’s Pension from Mutual Society.] - 
Members of a society covenanted mutual )y, that 
their widows should receive annuities fiom the 
society. Payment from the society is not ri 
satisfaction for a covenant in the scttienient by 
the husband, to pay her an annuity in lieu of all 
claim on his personal estate. Jlliodeh v. Rhodes^ 
1 Yes. 90. 

Covenant to Insure— Policy Effected with 
Friendly Society.] — By a marriage settlement 
the husband covenanted with the trustees that 
he would forthwith effect a policy of assurance 
upon Ins life with some respectable assurance 
company, for the sum of 1,000/., and assign the 
same to the trustee'^. A pobcy of assurance 
effected with a friendly society, if it be not 
a?signable. or if it be less beneficial than a policy 
effected with an oidimry insurance company, is 
not within the meaning of the covenant, and a 
reference was directed on the subject. Courtenay 
V. Courtenay, 3 Jo. & Lat. .519 ; 9 Ir. Eq. R 329. 

A friendly society is not an assurance com- 
pany within the meaning of such a covenant ; 
and that, if the covenantor rely upon an assur- 
ance with a recently established friendly society 
(supposing such to be an assurance company 
within the covenant) as a performance of his 
covenant, he ought to show that the society is 
possessed of capital, and is solvent. Ih. 

g*. Satisfaction by Legacy of Portions, and 
of Covenants by Parents to Settle Pro- 
perty on CMldren, and Satisfaction by 
Portion of Legacy. 

e See PoETlOx. 

II. EXECUTED SETTLEMENTS. 

A. VALIDITY, CONSIDERATION, AND 
^ EXECUnON. 

1. Consideration. Validity of.^ 

a. Articles "'or Promise before Marriage 
(Post-nuptial Settlements). 

Transfer before Marriage upon Parol Trusts.] 
— Where, prior to a marriage, the parties trau'^fer 
a fund to trudees upon trusts agreetl on by parol 
only, and the instrument dechiiumr the same 
trusts is executed after the maniage, it is per- 
fectly valid as an instinment for valuable con- 
sideration. Cooper V. Wormold. 27 Beav. 263. 

A. and B. were trustees of a will, and they 
and the widow were the executors. The widow, 
previous to her sec *nd marriage, transferred a 
sum standing in her sole name to A. and B upon 
Certain trusts agreed on between her and fter 
second husband. After the marriage the trusTe 'S 
of A. and B. declared the trusts accordingly. The 
fund was part of the testator s assets, b t the 

second husband had no notice of that fact : 

Held, that A. and B. held it on Uie trusts ff 
the settlement, and not on thotc of the will. I b. 


Recital of Ante - nuptial Agreement Dis- 
proved.] — A post-nuptial settlement was made 
by A. and his wife of a share of real and personal 
estate of the wife, in the hands of trustees. No- 
notice was given to the trustees, and no fine wa^ 
levied. The deed recited the anto-nuptial agree- 
ment, but it was proved that there never was 
any. The effect of the settlement was to give 
the husband a life estate, with remainder atjso- 
lutely to the survivor, and there was no provision 
for children ' — Held, both husband and wife de- 
siring it, that this deed was a nullity ; that as 
against the husband it was voluntary ; and that 
it was not such a settlement as the court would 
enforce against the wife. The property was 
therefore treated as if it had never been settled. 
Ilujavtli V. Phillips, 4 Drew. 360 ; 28 L. J., Oh. 
195 ; 4 Jur. (N.S.) 1093 ; 7 W. R. 69. 

Unproved Parol Promise before Marriage.] — 

Settlement after marriage held to be voluntary, 
proof of its having been made in pursuance of a- 
parol promise before marriage failing, and court 
of opinion that even if such promise had been 
proved to have existed, it would not have sup- 
p irted a settlement made after marriage. Spur- 
yooii v. Collier, 1 Eden, 54. 

Where Articles for Settlor’s own benefit.] — 
See Birliett v. Purdoii, [1895] App. Cas. 371 — 
H. L. (Sc.). 

Ante-nuptial Agreement not referred to in. 
Postnuptial Settlement.] — An ante-nuptial 
agreement by an infant is not sufficient to take a, 
post-nuptial settlement, in which no referencj is 
made to the ante-nuptial agreement, out of the 
operation of the 27 Eliz. c. 4, and such post-nup- 
tial sctrlement is, therefore, void against a sub- 
sequent purchaser for value. Trowell v. Shentou, 
47 L. J.. Ch 738 ; 8 Ch. D. 318 ; 38 L. T. 369 ; 
26 W. R. 837— C. A. 


b. Marriage. 

L III General . 

Principles.] — Marriage is alone a sufficient 
considera ion for an agreement. Mirsh, E.e 
parte, 1 Atk. 158. 

Marriage is a valuable considd'ation. Church - 
vnn v. Hirrey, Ambl. 340. 

The court of equity will not judge accordin'^ 
to strict rules of law on a gift of lands, cans! 
matrimonii praelocuti. Langleii v. Broion, 3 
Atk. 202. 

Where marriage is one of the considerations, the 
amount of f)*cuniary consideration is immaterial. 
Prehhle v. Bvghurst, 1 Swanst. 310 ; 1 Wils. Ch. 
161. 

Intention — Inconsistent Articles construed in 
favour of Issue.] — Where the parents of the in- 
tended husband and wife by marriage articles 
unskilfully drawn covenanted to settle estates re- 
spectively in terms expressed to be dependent, 
but the whole instrument taken together, and 
also the covenant for title, tended to show the 
intent on of the parties that the c wenants were 
not dependent : — Held, m favour q-f the issue of 
the marriage, to be i idependent, and decreed to 
be conveved accordingly. L'oyd Y.^'Zloi/l, 2 
Myl. & Cr. 192; 6 L. J., Ch. 131 ; 1 Jur. GO. 
Affirming S Sim. 7. 
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Bequest — Subsequent Settlement good against 
Claim on Testator’s Estate.] — A , in 1829, be- 
queathed all his residuary personal estate in 
trust for his daughter, B , on attaining twent}^- 
tour, or on previous marriage, with consent, 
absolutely. Prior to her marriage in 18-t8, the 
whole fund was settled, part of it for the benefit 
of the husband for life, remainder for the wife 
for life, remainder for the children of the mar- 
riage : and the other part was settled fur the j 
benefit of the separate use of the wife for life, | 
with remainder, in case she should survive her 
husband, for herself absolutely. In 1858, for the 
first time, a claim m respect of a breach of 
covenant in a lease which ha<l been granted to 
the plaintiffs father, and by him assigned to A., 
was made against the plaintiif by the repre- 
sentative of the original lessor. Thereupon the 
plaintiff instituted a suit for the purpose 
of having the damages in respect of the breach i 
made good by the husband of B., or out of the 
fund settle! to the separate use of B : — Held, 
that the consideration of marriage protected the 
wlioli fund from the plaintiffs claim. Dtlkef^ v. 
J^wadfurr/d, 2 Griff 113; 29 L. J., Oh. 310; 6 
Jur. (N.s.) 289 ; 8 W. R, 318, 

Post-nuptial Settlement — Ee-marriage.] — A 

settlement after a marriage in Scotland not 
supported against creditors in bankruptcy, as 
upon valuable consideration, by a recelebratiou 
of the marriage in England ; but it was sus- 
tained as the consideration of an agreement, to 
settle by the parent of the other party. Udll^ 
Ex par id ^ IV. & B.112; 1 Rose, 30. 

Furniture.] — The consideration of marriage 
will support a settlement, even of movable 
effects, and neither the joint possession of fiiriii- 
tiire, nor the want of an inventory, nor the fact 
that the settlor was indebted at the time, and 
that his wife knew it, will affect the settlement. 
Campion v. Cotton, 17 Ves, 271. 

Fraudulent Settlement on Eve of Bankruptcy.] 

— The consideration of marriage will not support 
a settlement made on the eve of bankruptcy, 
where there is clear evidence of an intention to 
withdraw the property from the claims of cre- 
ditors and to make the celebration of a marriage 
part of a scheme' to defeat and avoid their rights. 
Colnmhine v. PerViall, 1 W. U. 272. 

Fraudulent Settlement on Innocent Party.] — 

C., a trader, on the occasion of his marriage with 
P., executed a settlement, which recited that he 
was indebted to P, in 20,0u0/., and in which he 
covenanted that he would pay this sum to the 
trustees of the settlement to hold ui^?)n the trusts 
thereof, and the settlement cont.ained a declara- 
tion that as soon as G. should bec3rae owner in 
fee of certain property the trustees should lend 
this sum to him upon mortgage of this property. 
About two yeirs after, C. having become owner 
in fee of the property, executed a mortgage of 
it to the trustees, but no money ever actually 
passed. Three years after the mortgage he be- 
came bankrupt. The recital that the 20,000^. 
was owing to P. was untrue, and the evidence 
showed that the settlement was a scheme by C. 
to defraud his. creditors, but that P. was ignorant 
of the false recital and had been no party to the 
frind : — Held, that the false recital did not 
vitiate the settlement, that there was no neces- 
sity for actual payment of the money, and that. 


the covenant having been made for the good 
consideration of marriage, and the mortgage 
having been executed in pursuance of the co\m- 
nant, the settlement and mortgag ■ were valid 
against C.’s creditois. Epcan v. Cnnuford, 4f> 
L. J., Ch 729; 6 Oh. D. 29; 37 L. T. 322; 2t> 
W. li. 49—0. A. 

Held, also, that it would be premature to 
decide any question as to the future life interest 
of 0. contingent on his wife’s death in his life- 
time. Ih. 

Wife’s Knowledge of Fraud ] — A person, pend- 
ing an action against him for the recovery of a 
debt, maniei a woman with whom he had co- 
habited for several j^ars, and m consideration 
of the marriage executed a settlement of all his 
property. The court, upon the suit of the cre- 
ditor, finding that the wife had knowledge of 
the facts, declared the settlement fraudulent 
an! void. Buhner v. Ruoiter, 38 L. J , Ch. 543 
L. R. 8 Eq. 4G ; 20 L. T. 942. 

Settlement made under a Mistake as to Posi- 
tion of Parties.] — A lady having married with 
consent of guardians named by her deceased 
putaftve father, and the court of chancery, 
suffered a recovery, and declared the uses to- 
the joint appointment of herself and her hus- 
band, with remainder m strict settlement ; it 
being discovered that her supposed marriage was 
void, because at the time her legal father was- 
alive, and did not consent to the marriage, the 
pa^ties cunceiv*d that the settlement and re- 
covery were void, and executed a deed of revo- 
cation, and suffered another recovery, after which 
the lady made a new settlement : — Held, that 
the recovery and first settlement were valid,, 
although made under a mistake of the situation, 
in which the parties stood. Boiiylitoa v. Sindi- 
lauds, 3 Taunt. 342. 

ii. Marriage loithhi Proliilnted Pejrees of 
Affiuity. 

Marriage with Deceased Wife’s Sistav.]— A 
deed, executed in consideration of a future co- 
habitation between two persons who are incapable^ 
of contracting a legal marriage, is invalid. Ford- 
V. De Aoiteq 30 Beav. 672. 

In July, 1853, A., a widow, maj-ried K., the 
widower of her deceased sister. By a deed in 
Octol^r purporting to be a post-nuptial settle- 
ment, and to be made between Ik and A.= hiR 
wife, of the one part, and a trustee of the other 
part, they, K. and A. (described as his wife) ^ 
assigned to the trustee real and personal estate 
belonging to A., in trust for N. absolutely. A- 
and N. lived together until 1859, when A. left 
N.’s house, and from that time ceased to reside 
with him. Bhorcly after A. assigned the pro- 
perty to her brother C. for value. H, having 
threatened to sell the property, 0. and A. filed 
a bill for the purpose of having the deed of 
October, 1853, set aside. A. deposed that it was 
not until 1859 that she became fully aware of 
the invalidity of her marriage. The court de- 
clared that the deed ought, to he set aside, and 
ordered the same to be dtdivored up to be can- 
celled, oil the ground that the benetit of the? 
relation of husband and wife, to obtain which 
the deed had been executed by A., had failed,^ 
Ib. 

Where a widower married a sister of his- 
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tieceased wife : — keld, that the reikinn thus 
•constituted imposed upon the widower claiming 
the benefit of a settlement made on him by his 
wife’s sister the onus of showing^ that at the 
time of entering into the transaction she was 
fully, fairly, and truly informed of its character, 
and of her legal status. Cudsoti v, AVuwn. 
2 GiS. 279; 6 cTur. (N.S.) 1140. Affirmed, 2 Do 
O. F. & J. 521 : 3 L. T. 703. 

Such a marriage, and consequent cohabitation, 
lield not a sufficient consideration to support a 
conveyance by the wife’s sister of her property 
to the widower absolutely. Ib. 

J. P., previously to going through the ceremony 

•of marriage with his deceased wife’s sister, exe- 
cuted a settlement reciting the intended mar- 
riage, by which certain property was assigned 
to trustees in trust for the settlor until the 
•solemnisation of the marriage, and after the 
'-solemnisation thereof, and after the decease of 
J. P., to pay the interest to the intended -wife 
for life, and then for the benefit of his two 
chihlrcn by his former wife and such children 
as he should have by his intended marriage ; 
"but if there should he no such child or children, 
then for J. P., his executors, administrators, and 
assigns : — Held, that as no valid marriage^iouL I 
take place between J. P and his deceased wife’s 
sist(u*, the trust in favour of himself until the 
■solemnisation of such marriage contiuue<l, and 
the subsequent trusts never having arisen, the 
property remained in J. P., and formed part of 
his general estate. Pawson v, L. J., 

Ch. 193 ; 13 Gh. D. 202 ; 41 L. T. 339 ; 2S W. 
052. 

A trader lived with his deceased wife’s sister 
as her husband. In 1858 she received a legacy 
<of 3,000Z., which she handed over to him upon 
an a.greement that the money should be ad- 
vanced to and used by him in his business, but 
that as to 2,000Z. he should be a trustee for her, 
and a settlement should be executed to carry 
-out that agreement. The money was accord- 
ingly used by him in his business, but no settle- 
ment was ever executed. The trader having 
gone into lifpiidation in 187H : — Held, that m- 
asmuc?i as by its priuiary destination under the 
agreement the fund was to he and was used in 
the business, no trust could be imposed ujion it 
to the disadvantage of the creditors, and the 
wife could not prove in the liquidation for any 
part of it. Qn'hulge, Ex parte^ Beale, In re, 4*6 
L. J., Bk, 17 ; 4 Ch. D. 246 ; 35 L. T. (N.s.) 768 ; 
25 W. R. 324. ^ 

K. transf erfbd shares into the names of trustees, 
and by a deed, which, on the face of it, was 
voluntary, declared trusts of the shares for the 
immediate and absolute benefit of the sister 
-of his deceased wife, with whom he shortly 
afterwards went through the form of marriage. 
Upon a bill filed ten yeArs after the death of H. 
by liis legal personal representative against the 
lady, a husband whom she subsequently married, 
and the surviving trustee, praying for a re- 
transfer of the shares : — Held, that the transfer 
having been complete, a court of equity wmuld 
not have interfered on behalf of the settlor, who 
was a particeps criminis, and that his personal 
representative stood in no better position. Ayfrst 
V, Jeiikbi8, 42 L. J., Ch. 690; L. R. 16 Eq'^7 ; 
29 L. T. 126 ; 21 W. R. 878. 

Where Valid by Les Loci.]— A domiciled 

Englishman, a widower with six children, went 
through the ceremony of marriage with his de- 


ceased wife’s niece in Neufchatel, in Switzerland, 
wffiere such a marriage is valid. The parties 
were under the impression that the marriagti, 
being good in Switzerland, wouhl also be goo^ 
here. On this occasion a settlement of rever- 
sionary personal estate belonging to the husband 
was executed by him and the lady, the consider- 
ation for which was expre.ssed to be the intended 
marriage, the natural love and affection which 
the settlor bore for his children by his late wife, 
and divers other good considerations, and under 
which the trustees were to hold the property in' 
trust for the settlor, his executors, administrators, 
or assigns, until the intended marriage, should be 
solemnised, and afterwards upon trusts fur the 
settlor and his intended wife for their lives, or as 
to the latter her widowhood, with remainder in 
trust for such of the settlor’s children, whether 
by his former marriage or by the intended mar- 
riage, as being sons should attain twenty-one, or 
being daughters should attain that age or marry : 
— Held, that the word ‘‘ solemnised,” as used in 
the settlement, meant “ validly and effectually 
solemnised,” and that inasmuch as there never 
had been a valid and effectual solemnisation 
according to English law of the intended mar- 
riage, and the settlor was dead, without having 
changed his domicil, the wliole beneficial inte- 
rest in the property comprised in the settlement 
was vested in him at the time of his death, and 
that neither the second wife nor any child of 
the settlor or of the second wife acquired any 
interest in such property. Chayman v. Bradley, 

4 De G. J. &; S. 71 ; 3 IST. B. 10 ; 33 L. J., Gh, 
139 ; 10 Jur. (N.S.) 5 ; 9 L. T. 495 ; 12 W. R. 
14(>. Varying 33 Beav. 61. 

B., by his first wife C., who died in 1847, had 
one son and one daughter. In 1861, he, being 
then a domiciled English subject, intermarried 
in Denmark with E., the sister of his deceased 
wife (such marriage being valid according to 
the lex loci contractCis), by whom he had one , 
son and two daughters. By his wiU, dated in ’ 
1855, he gave all his real and personal estate 
among the chilcken of his two marriages in 
certain proportions. Both B. and E. died in 
1835, and the son of their marriage in 1857. 
Upon the question as to whether the share of 
the latter in B.’s estate went, as to the realty, 
to B.’s son by his first marriage, and as to the 
personalty, among all B.’s chiklren equally, or 
whether such share, both of realty and person- 
alty, passed to the crown by reason of the inv;^ 
lidity of B.’s second marriage, and consequent 
iUegitimacy of the issue : — Held, that the second 
marriage was invalid, and the issue consequently 
illegitimate, and the real and personal estate 
vested in the crown. Brooli v. Broolt., 3 Sm. & 
Giff. 481 ; m L. J., Oh. 401 ; 4 Jur. (N.s.) 317 : 

6 W. R. no, 451. 

In 1854 A. went through the marriage cere- 
mony, in Prussia, with 0., his deceased wife’s 
sister. After the marriage, and in consider- 
ation thereof, 0. settled property upon certain 
trusts, reserving to herself, however, a power of 
appointment. Subsequently, by her will, 0. con- 
firmed the trusts of the settlement. On the death 
of C. both the will and settlement were admitted 
to probate : — Held, that the settlement was 
valid. Beale v. Lowndes, 17 L. T. 655. 

r 

c. Other Considerations.T 

Mutual Concurrence of Husband and Wife.]— 
Semble, the mutual concurrence of a husband 
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and wife in the levying of a fine of land in which 
they were jointly interested, and in the declara- 
tion of the uses for the benefit of their issue, 
constitutes a valuable consideration to support 
-the deed declaring such uses. Parlwr v. Carter^ 
i Hare, t09. 

Marriage and Portion— Kon-payment — Acq^ui- 
escence.] — A., in consideration of marriage, and 
of 500/. portion, which he is to have wnth his 
wife, by settlement empowers his wife to dispose 
of 200/. by her will ; they live together fifteen 
years, the wife gives the 200/. away by her will. 
The husband at this 'distance of time, not ad- 
mitted to say he had not 500/. with his wife, but 
shall pay the money. Xovtk v. Amelia 2 P. Wms. 
618. 

Katnral Love and Affection.] — Natural love 
and affection is very sufficient to create a use, 
and wull amount to a covenant to stand seised, 
though no other consideration appear. Lloyd v. 
Sjolllat^ 2,Atk. 149. 

Charge to Secure Money Borrowed.] — A 

charge created by 0. S. upon his estates to secure 
the payment of a sum of money borrowed for 
H. S. IS a good consideration, not only for a col- 
lateral charge upon the estates of S. H. B., to 
indemnify C. B. and his estate from payment of 
the money borrowed, but also for the settlement 
of the S. estates upon his family. A. H., being a 
trustee for the younger children of S. H. B., 
advanced a sum of 6,185/, 4rZ. upon the 
se'curity of certain estates in Berkshire, which 
C. B., on the 20th January, 1832, demised to A. 
H. for 300 years to secure the repayment. The 
money was borrowed for B, H. S., \Vho was 
tenant in tail of the B, estates in remainder ex- 
pectant on the death of his mother, the tenant 
for life ; and on the 21st January, 1832, S. H. S. 
demised the S. estates to C. S. for 2,000 years, to 
indemnify him and the Berkshire estates from 
the 5,185Z. 3 a% id. and interest secured to A. H. ; 
and by deeds dated the 23rd and 24th January, 
1832, in further compliance with an agreement 
recited in this deed, he settled the S. estates 
upon various uses for the benefit of his family. 
On the death of the tenant for life, S. H. B., 
being greatly indebted to Gr. S. F., executed a 
disentailing deed, and conveyed the S. estates to 
Gr. S. F., giving *Lini a power of sale over the 
estates as a security for the money due ; this was 
stmsequeutly confirmed by another deed ; and in 
a suit instituted by Gr. S. F. insisting that the 
settlement of the 23rd and 24th January, 1832, 
was voluntary and void against the subsequent 
alienation for value made to G. S. F., who had 
notice of the settlement : — Held, tha# the agree- 
ment made by S. H. S. with C. S,, to indemnify 
him against the 5,185/. 3s. id., and to settle the 
S. estates, was such as this court would specifi- 
cally perform, and that it was a consideration 
sufficient to support the settlement ; that tbe 
recital in the deed of 24th January, 1832, of the 
ap'eement between S. H, S. and C. S. was suffi- 
cient evidence of the contract, and that it was 
doubtful if evidence to disprove it could have 
been entertained ; that S. H. S. and C. S. were, 
by executing the deed, estopped from alleging 
that the recital was false ; that the plaintiff, 
G. S. F., was m the same position as S. H. S. ; 
that the deeds of the 23rd and 24th January, 
1832, were valid, and not voluntary and 
void against a subsequent purchaser for value. 

VOL. XU. 


Ford V. TJtvurt, 15 Beav. 413 *, 21 L. J., Ch. 
514. 

Advance.] — The owner of a freehold estate, 
which was worth, beyond a mortgage to which it 
was subject, about l,30u/ , was })ersiiaded by a 
relative of his wife to make a post-nuptial settle- 
ment of it on his wife and children. As an in- 
ducement to do this, he agreed to advance him 
150/. on his promissory note to meet the interest 
on the mortgage, which was then in arrear. The 
settlement was accordingly prepared and exe- 
cuted, but no mention was made in it of the ad- 
vance of 150/. : — Held, on a bill by a subsequent 
mortgagee to establish priority over tbe settle- 
ment, that the advance of 150/. was a sufficient 
valuable consideration to support the settlement 
under 27 Eliz. c. 4. Bayspoole v. Colhm, 40 
L. J., Ch. 289 ; L. B. 6 Ch.‘228 ; 25 L, T. 282 ; 19 
W. B. 363. 

Testator's Wish.] — Beal estate was devised to 
a single woman with a declaration of a wish 
that if she should marry she would before mar- 
riage settle it to her separate use for life and to 
such uses as she should by will appoint. She 
marri-d without a settlement, and afterwards, by 
an acknowledged deed expressed to be made for 
giving effect to the testator’s wish, the husband 
and wife conveyed the land to trustees during 
the life of the wife upon trust for her .separate 
use without power of anticipation, and after her 
death to 'Hie use of the husband for life, with 
remainder to their children as therein mentioned. 
Subsequently the husband and wife mortgaged 
the property without notice of the settlement : 
— Held, that tbe settlement was for valuable 
consideration, and not void as against tbe mort- 
gagee under 27 Ehz. c, 4. Teasdale v. Braith* 
waife, 46 L. J., Ch. 725 ; 5 Ch. D. 630 ; 30 L. T. 
601 ; 26 W. B. 54G~C. A. 

Liability on Leasehold.] — A widower, on his 
second marriage, made a settlement, m which he 
assigned a leasehold property to trustees, one of 
wffiom was his son by a former marriage,^ upon 
trust for himself for life, and after his death for 
I his said sou. He afterwards contracted to sell 
I the leasehold property to the plaintiff : — Held, 
that the settlement of the leasehold property on 
the son was not a voluntary conveyance under 
27 Eliz. G. 4, on the ground that th:e assignment 
of leasehold property to which liability is at- 
tachedf is, in itself, a conveyance ^or valuable 
consideration. Price iv. Jeiiltbis, 46 L. J., Oh. 
805 ; 6 Ch. D. 619 ; 37 L. T. 61— C. A. But 
compare Bidler, Bh re, Ridlev v. Bidler, 52 
L. J., Ch. 343 ,* 22 Ch. B. 74 ; 48 L. T. 396 ; 31 
W. B. 93 ; 47 J. P, 479— C. A, 

Valid Consideration subsequently becoming 
Invalid.] — J., who was tenant in tail an re- 
mainder of the lands of A., in 1840 joined his 
father T., who was tenant for life in possession, 
in barring the entail ; and in a resettlement, 
which included limitations to J. and his issue, T. 
by the deed of resettlement conveyed the lands 
of B., to which he was absolutely entitled, to the 
same uses. All the lands were charged by the 
resettlement with a jointure for T.’s wife and 
portions for his younger children, and a present 
rentcharge for J. It was afterwards discovered 
that J., who was supposed to have attained his 
majority at the date of the resettlement, was in 
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fact an infant at the time, but theri was no 
imputation of fraud upon the transaction. J., 
upon this discovery and within a reasonable 
time, repudiated the resettlement, and T. pur- 
ported, in 1852. to execute a new settlement, 
admittedly for valuable consideration, including 
amongst others the lands of B. : — Held, that as 
the resettlement of 1840 was voidable only by J,, 
and not void as against him until his election to 
repudiate it, there was a sufficient consideration 
for that deed in its inception to render the 
settlement of B. a conveyance for value on the 
pai't of T, ; and that, as this consideration for 
I- value originally existed, the stat. 10 Car. 1, 
sess. 2. c. 8, was inapplicable, and the deed was 
•"not avoided by the subsequent settlement of 
1852, notwithstanding the failure of the con- 
sideration by J.’s repudiation of the deed of 1840. 
Pufjet V. Paget, 0 L. 11., Ir. 128. 

Eeasonahle Family Settlement.] — On the 
treaty of marriage between A. and B., the father 
and mother of B., in consideration of the settle- 
ment to be made by A., join in conveying a small 
estate (out of which the mother was dowable) to 
A. in fee (but no line was levied) ; and they also 
joined in settling another estate of which^ the 
father was seised in fee on the father for life, re- 
mainder to the mother for life, remainder to the 
uses of the marriage. At the time of the settle- 
ment the father was indebted by specialty. 
This being a fair and reasonable family settle- 
ment, and not made with any view defeat 
creditors, the limitation to the mother for life is 
not fraudulent as against crediffii-s, within the 
stat. 13 Eliz., more especially as she had joined 
in conveying the small estate in fee to the 
husband. Jones v. Boidter, 1 Cox, 288. 

Family Arraugement — Postnuptial Settle- 
ment to avoid application to Commit for Con- 
tempt in Marrying Ward of Court.] — stop 
order on a fund in court, in an action to 
administer the trusts of an original settlement, 
obtained by an assignee of a cestui que trust's 
interest in the fund under a derivative settle- 
ment, dees not give the assignee priority over an 
earlier assignee who has given notice, though 
subsequently to the stop order being obtained, 
to the trustee of the derivative settlement. A 
postnuptial settlement by a husband and wife, 
who bad intermarried without the leave of the 
court when tffe wife was a ward, entered into 
under pressure from the wife's friends and to 
avoid an application to commit the husbantl for 
contempt, contained a joint and several covenant 
by the wife (who was beneficially interested 
under her father’s will) and the husband to 
settle, upon trusts for the benefit of the wife and 
husband and children of the marriage, any pro- 
perty (other than that already settled) to which 
the wife or the husband in her right then was or 
thereafter might become entitled, and the bus- ; 
band also settled a policy of assurance on his life, ; 
and covenanted to keep the premiums thereon ' 
duly paid : — ^Held, that the settlement was not a 
voluntary one, and was one which the court 
would enforce. Stephens v. Qrmi, 64 L. J., Ch. 
546 ; [1895] 2 Gh. 148 ; 12 E. 252 : 72 L.rT. 
574 ; 43 W. R. 465— C. A. 

Wife “ Purchaser in good faith and for valu- 
able consideration ” — Proviso for Cesser of 
Husband’s Interest on Bankruptcy-] — In order 
to constitute a “ purchaser in good faith ” within 


s. 47 of the Bankruptcy Act, 1883, it is sufficient 
if there be good faith on the part of the pur- 
chaser ; it IS not necessary that both parties to 
the transaction should act in good faith. A wife, , 
who was married in 1883, and was then possessecK 
of separate property, after the marriage allowed 
that property to pass into her husband’s hands, 
but not as a gift, nor as a loan for the purposes 
of his trade. The husband, having applied part 
of her property to his own use, settled the residue 
of it, together with other property of his own, 
upon trusts under which he took a life interest, 
with a proviso for the cesser thereof in the event 
of his bankruptcy. The wife had no notice of 
any fraud or fraudulent intention on his part. 
In an action by the husband’s trustee in bank- 
ruptcy to set aside the settlement : — Held, (1) 
that it was not void under s. 47 of the Bank- 
ruptcy Act, 1883 ; (2) that to the extent of the 
wife’s property received by the husband, the 
proviso for the cesser of his Life interest was 
good ; and (3) following TUhioell, Px parte 
(35 W. 11. 669), that s. 3 of the Married Women’s 
Property Act, 1882, did not apply. Macintosh 
V. Poqose, 64 L. J., Ch. 274 ; [1895] 1 Ch. 505 ; 
13 R* 254 ; 72 L. T. 251 ; 43 W. R. 247 ; 2 
Manson, 27. 

And see Fraudulent Conveyances, sub-tit. 
Fraud akd Misrepresentation. 


d. Voluntary Settlements. 

Covenant by Grantee to build House.] — A 
contract for sale for value, which had been 
entered into by a vendor upwards of ninety 
years of age, was upon his death resisted by his 
devisee, on the ground that the vendor had, by a 
deed executed by him before the date of the con- 
tract, conveyed the property in fee to the 
devisee, bis great -nephew. The deed was 
expressed to be in consideration of natural love 
and affection, and contained a covenant by the 
grantee to “commence” a house upon the pro- 
perty according to plans to be furnished by the 
grantor ; and that if the grantor failed to furnish 
such plans, then the grantee “ would build such 
a house as he, the grantee, should think fit.” No 
house was ever commenced, and the deed con- 
tained no proviso for re-entry or other penalties 
for breach of covenant. Upon a bill by the 
purchaser for specific performance • — Held, that 
the deed was purely voluntary, there being an 
absence of any consideration by way of paymens? 
or benefit moving from the grantee to the 
grantor, and specific performance decreed 
accordingly. Posher v. Williams, 44 L. J., Ch. 
419 ; L. R. 20 Eq. 210 ; 32 L. T. 387 ; 23 W.t R. 
561. ^ 

In deciding whether a deed is voluntary or 
not, the court will anxiously lay hold of any 
circumstances showing a consideration moving 
from the grantee to the grantor, lb, 

Nominal price of Lands sold to Trustees.] — 
By a private act of parliament, passed in 1719, 
lands were annexed to the earldom of S. so that 
no earl could alienate them beyond the term of 
his own life, with an exception in favour of 
protestanfc earls. Another private act, passed in 
1803, enabled the trustees to sell cej^taiu outlying 
portions of the estates, and to invest the purchase 
money, under the order and directiCn of the 
court of chancery, in the purchase of other 
I estates, to be settled to the same uses, and to be 
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under thesaine restriction from alienation as the 
estates authorised to be sold. In 1821 Charles, 
Earl of S.. being desirous of annexing inalienably 
So the title other large fee simple and entailed 
estates of the value of 89,000^. or thereabouts, 
contracted with the trustees for the sale of them 
for 1,000^. part of the money arising from the 
sales authorised by the act of 1803, and a petition 
was presented to the court for its sanction to the 
purchase, stating that the purchase money was 
much less than the hereditaments were fairly 
worth, and that it waSj a very advantageous pur- 
chase whereon to invest 1,000/. ; and by the 
order made on the petition, the value and the 
propriety of the purchase were referred to the 
master, who reported m favour of the purchase. 
The report was confirmed by the court, and a 
conveyance was executed for the purpose of 
carrying out the contract, which, Earl Charles 
being then dead, was adopted by his successor, 
Earl John. By this conveyance, other estates 
belonging to .Earl John, of the value of 4O,000Z., 
and not comprised in the contract, were settled 
to the uses of the act : — Held, that the trans- 
action was a fraud upon the act of parliament, its 
real nature being, not a bona fide sale and 
purchase for valuable consideration, but a 
voluntary settlement ; and a succeeding earl 
having disentailed and devised the estates so 
settled, his devisees were entitled thereto on 
restoring l,0O0Z. to the trust fund. Howard 
y. Shrewiihu nj (JEarl')^ 33 L. J., Ch. 908 ; 
L. K. 2 Ch. 760 ; 17 L. T. 358 ; 15 W. R. 
1213. 

Held, also, that the devisees had rightly sought 
their remedy in equity instead of proceeding by 
ejectment at law. Ib. * 

Postnuptial Settlement in pursuance of 
Articles for Settlor’s own Benefit,] — By ante- 
nuptial contract of marriage the husband bound 
himself, his heirs, executors and representatives 
whomsoever, to pay to the wife an annuity of 
1,OOOZ., “ to be applied by her towards the ex- 
penses of my household and establishment, and 
that during all the days of my life.” He secured 
the annuity on heritable property, and declared 
it to be his wife's separate estate free of the 
jus mariti : — Held, that the application 6f the 
annuity was for tde husband’s own benefit, and 
that the wife was'ilot entitled to the payment of 
it as against his creditors. Brrhett v. Purdom^ 
[fSfiS] A. C. 371 ; 11 R. 184— H. L. (Sc.) 

Assignment by Lunatic under Misapprehen- 
sion.] — A person being in prison on a charge of i 
felony, in order to avoid a forfeiture of his 
property in the event of a conviction, Executed a 
voluntary deed, assigning his personal estate to 
his brother absolutely. He was tried, not found 
guilty, on the ground of insanity, and ordered 
to be imprisoned as a lunatic during her 
Majesty’s pleasure : — Held, that the deed, being 
without consideration, and executed by an insane 
person under a total misapprehension, was in- 
operative, and that the representatives of the 
brother took no interest under it. Maiuihig y. 
Gill, 41 L. J, Ch. 736 ; L. R. 13 Eq. 485 ; 
26 L, T. 14; 20 W. R. 357; 12 Cox, C. C. 
^74. 

In Favour of Children of Future Marriage.] 

— Trusts in a manage settlement in favour of 
the children of a future marriage and of col- 
laterals are purely voluntary. Wollaston v. 
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Tribe, L. R. 9 Eq. 44; 21 L. T. 449; 18 
W. R. S3. 

Second Marriage no Consideration for Settle- 
ment on Children of First.] — A second mar- 
riage, in contemplation of which a father executes 
a deed providing for children by a former mar- 
ringe, is not a valuable consideration. Greer, 
III re, Ir, K. 11 Eq. 602. 

Wife’s chose in action, assigned by husband 
to unprovided child by former wife, natural 
love and afiection recited as consideration, not 
good. Bech‘f v. Bechet, Dick. 340. But see 
Clayton v. Wilton {EarT), cited 3 Madd. 302 ; IS 
R, R. 234. 

Information Given to Persons Entitled.] — 
Where property is in the hands of trustees for 
the parties entitled to it, and there is no adverse 
claim after the death of the parties in possession, 
a communication to one of the cestuis que 
trustent in remainder of his interest in the 
pinperty is not a consideration upon which a 
conveyance of a portion of the property can be 
sui-tained as the sale of a secret, for in such a 
case t^ie disclosure is a nullity. Reynell v. Sjjrye, 
8 Hare, 222 ; 21 L. J., Ch. 633. 

Consideration Wrongly Stated in Deed.] — 

A different consideration from what is expressed 
in deed not to be averred ; and though considera- 
tion of blsjod be a good consideration, yet that 
not to be regarded, if money or the grant of an 
annuity be expressed in the deed. Also a good 
objection, that the grant is to two and only 
one is of kin. Clarhson^. Hanway, 2 P. Wms. 204. 

A grant of an annuity to the grantor’s sister, 
though expressed to be made for natural love 
and affection, may be proved to have been 
made lu consideration of her marriage, and 
will entitle her to rank as a specialty creditor 
of the grantor. Tanner v. Byne, 1 Sim. 160 ; 6 
L. J. (O.s.) Ch. 125. 

In Testatum, but not in RecittebJ— A 

conveyance of a reversionary interest fr^Jii’an 
uncle to a nephew, under circumstances of gross 
inadequacy of price and alleged fraud, attempted 
to be set aside after forty years ; but held to be 
supported by the consideration of natural love 
and affection, inserted in the witnessing part of 
the deed, although not expressed in the recital. 
Qumre^as to the effect of length of time in such 
a case operating by way of evidence, WhaUey 
y. WhaUey, 1 Mer. 436 ; 3 Bligb, 1. 

Relationship of Child to Parent.] — A post- 
nuptial agreement, in writing, by which a father 
undertook to make a provision for a child, will 
be specifically executed, being a contract founded 
on a meritorious consideration. Bllu v. Nmmo, 
LI. G. t. Sugd. 333. Observed upon in Hollo- 
way V. Head vny ton, ante, col. 874. 

Payment of Portion after Marriage.] — Settle- 
ment after marriage of a portion paid is on good 
consideration, and equal to one made before mar- 
riage*' Ramsden y. Hylton, 2 Ves. Sen. 306. 

Marriage as ex post facto Consideration.] 

— The court, having come to the conclusion, as 
a matter of fact, that the marriage of W. had 
taken place upon the faith of a previous volun- 
tary settlement made by his father : — Held, 
first, that the marriage supplied an ex post facto 
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' ? I 

consideration for '"the settlement. 'Giuirdicvi 
Ahmvance Co.\. Acimmoro (^Vi.snnait'), Jr. 11. 6 
Eq, 391. 

Held, secondly, that in such a case there is no 
presumption as to whether nr not a marriage had 
taken place on the faith of the voluntary deed, 
hut that it IS the duty of the court, in the 
absence of direct proof, to form a reasonable 
judgment, by way of inference from the cir- 
cumstances shown to have existed, whether or not 
the parties tlid know of the deed and act on it. It/. 

Wife’s Freeholds — ^Wife and Husband con- 
curring to Settle.] — A wife, being entitled to a 
r reversionary freehold estate, joined with her 
husband in a postnuptial settlement, whereby 
they conveyed it to trustees upon trust for the 
wife for life for her separate use, with remainder 
to such uses as she should appoint by will not- 
withstanding her covertui-e, and in default to 
the issue of the marriage. Subsequently the 
husband and wife mortgaged the property to the 
plaintiff : — Held, that there was good con^lde^a- 
tion for the settlement between the husband and 
wife. IIeic},son v. Ah// /us, 1 Eq. 11. :230 ; 17 Jur, 
44.0, 5G7 ; 1 W. E. 202, 

By a postnuptial settlement freeholds belong- 
ing to the "Wife w ere settled by the husband and 
wife to the use of the wufe for life, and after her 
decease to such uses as she should by will appoint, 
and in default of appointment to the use of her 
children, with a powder during her life for the 
wufe to lease at rack rent, and wuth a^ power of 
sale and exchange in the tr^^stees wuth her 
consent : — Held, that the settlement was for 
valuable consideration, and therefore not void 
under 27 Eliz. c. 4, and that the same must be 
upheld against a subsequent mortgagee. Foster 
(ijid In ?'c, 46 L. J., Cli. 480 ; G Ch. D. 87 ; 

36 L. T. 582 ; 25 W. E. 553. 

' Mutual Agreement to Settle.] — Where A. 
agrees to make a provision for a volunteer, in 
consideration of B.’s doing the like, the contract 
is not voluntary. Bentleij v. Mucha y, 31 Bear. 143. 

' Surrender of Arrears Due.] — Where arrears 
due on a voluntary deed are surrendered in ! 
consideration of a new deed, such new deed is : 
not voluntary. Alteon v. llamilton^ 1 Ir. Eq. 
H. 49. 

A deed of* annuity by husband to wife by 
way of separate maintenance, in w^hich two 
tri\stees covenant that wife shaE ^supp(»’t the 
cliildren of the marriage, is not a voluntary 
deed. Id. 56, 

Error in Settlement remedied by Covenant 
to Hold in Trust,] — Feme seised of a copyhold 
on marriage of her daughter to J., surrenders it 
to the use of J. and his intended wife, and the 
heirs of their bodies ; remainder to J. in fee. 
The marriage takes effect, the husband signs a 
wTiting, whereby he owns that the limitation of 
remainder in fee to him wns a mistake, and that 
it was intended to be to his wife ; and accord- 
ingly covenants to stand seised of the remainder 
in fee, in trust for the wife in fee : this is npt a 
mere voluntary covenant, and equity wall cqnipel 
the performance of it. Randall v. Randall, 2 
P. Wms. 464. 

Intention of Intestate expressed in Unexe- 
cuted Will.] — An eldest son and heir-at-law of 
an intestate made a voluntary settlement of the 


real estate which had descended upon him, for 
the purpose of providing, in accordance with the 
intentions, as aEeged, of liis father, as expressed 
in an unexecuted wall, for the maintenance^’’ 
education, and .support of such one or more ot 
the children of the intestate (except the settlor) 
as for the time being should be under the age of 
tw'enty-five, in such manner as he, his heirs and 
assign*-, should think tit. One of the daughters 
of the intestate, after she bad attained tw^enty- 
five, alleged that the trusts had been concealed 
from her, and claimed to be paid her portion of 
the rents ; and the court, on a bill by her, held 
that she Avas entitled to a decree, as asked, and 
that the settlor must pay all the costs of the 
suit. Lunydon v. Blalie, 11 Jur. (lir.S.) 762 ; 12 
L. T. 202. 

Settlement by Single Woman — Subsequent 
Marriage and Assignment.] — E. B., a single 
w'omJin, transferred certain stock, her property, 
into the joint names of herself and two trustees ; 
and on the day of the transfer, she and the 
trustees, without reference to any marriage on 
her part, executed an indenture, by wdiich it 
was deeJared that the trustees should hold the 
property in trust to pay the dividends to E. B., 
for her life, for her sole and separate use, inde- 
pendent of any husband whom she might marry ; 
and, after her death, upon such trusts as E, B. 
should by Avill, notw'ithstanding her coverture, 
appoint, and, m default of such appointment, in 
tiiist for E. B., her executors, administrators, 
and assigns. E. B, afterw^ards married, and by 
a deed, reciting the settlement, and executed by 
her husband and herself, she, by the direction of 
her husbjind, assigned the dividends of the stock 
in trust, for the punctual payment of an annuity ' 
granted by her husband : — Held, that whether 
or not under the deed of settlement the wife had 
pow’er as against her husband to make this 
assignment, the joining the husband in the deed 
of assignment was confirmatory of the deed of 
settlement, and consequently that the assign- 
ment l)y the wufe ivas valid. Mul/er v. Hohhs, 

2 Y. ^ C. 317 ; 6 L. J., Ex. Eq. 12. 

Construction.] — The construction of, and the 
right and incidents under a voluntary deed, if 
bona fide and valid, are the same as if executed 
for value. Fichenson v. RnrrMl, 35 Beav. 257 ; 

L. E. 1 Eq. 337 ; 12 Jur. (K.S.) 199 ; 13 L. T. 
6C0 ; 14 W. E. 412, ^ 

Voluntary Bond without Condition.] — A 
A'olmitary bond without condition, is good in 
equity, if no fraud used in obtaining it. Wnglit 
V. Moore, 

As Against Creditors or Purchasers.]— 
Fraudulent Conveyances, sub-tit. Fraud aitd 
Miseepbbsentation, 


2. To Whom Considbratiok* will Extend. 
a. Principles. 

To remotest Beneficiaries.] — In marriage 
settlements, &c., on good or valuable considera- 
sion, as betAveen the immediate “ parties,” such 
considerations will run through OiE the limita- 
tions for the benefit of the remotest persons, even 
of those in respect of whom the deeds w*ould 
otherwise have been A^oluntary. Ithell v. Beane,. 
1 Ves. Sen. 215 ; Dick. 213. 



905 SETTLEMENT — Validity, Consideration, and Execution, 906 


In marriage articles, and settlements on good i 
and valuable consideration, such consideration I 
will run through all the limitations in favour of 
the remotest remainderman, Tnimaii, 

\ Ves, Sen. 73. 

Husband.] —If, in consideration of marriage, 
an estate be limited in fee to A., by his father, 
or other persons interested in making provision 
for the marriage, A. is a purchaser for valuable 
consideration in respect of the marriage. O' Gov- 
wan V. Coniyn^ 2 JSch. & Lef. 147. 

In an ordinary marriage settlement, where the 
lands settled are the property of the husband, 
the latter cannot be considered a purchaser, 
for valuable consideration, of the life estate in 
those lands limited to him by the settlement. 
Jhvion, In re, 1.3 Ir. Ch. R 283. 

Therefore, where A., by a .settlement, executed 
in contemplation of his marriage, settled lands, 
of which he was owner in fee, to himself for life, 
remainder to provide a jointure for his widow, 
remainder to the children of the marriage : — 
Held, that a jiidgnieut which was, jireviously to 
the execution of the settlement, a charge on the 
lands, was still a subsisting charge upon the 
husband’s life estate, notwithstanding that the 
judgment had not been registered pursuant to 
7 8 Vict. c. 90, within the tune (viz,, five years) 

required by 13 & 14 Vict. c. 29, s. 3, for keeping 
it in force against purchasers under the settle- 
ment. Ih. 

Husband and Wife.] — Consideration of mar- 
riage runs through the whole settlement, and 
especially supports erery provision with regard 
to the husband and wife ; she is interested in 
the provision for husband, enabling him to 
provide for her and children, and it is not affected 
by subsequent events, as death of wife without 
children. JVuirn v. Proiosc, 6 Beav. 7.52. 

Husband as Purchaser of Wife’s Mortgage.] 
— Husband, by making settlement on wife after 
marriage, considered as purchaser of mortgage 
of wife, though he did not reduce it into posses- 
sion. Sylui-s V. Meynal, Dick. 3(58. 

Children.] — Husband and wife are purchasers 
by the marriage for their children. Parltea v. 
White, 11 Yes.J?2S. 

Under both Parents.] — Marriage agree- 
ments differ from all others, for as soon as the 
marriage is had the principal contract is exe- 
cuted, and the state and capacity of the parties 
are altered ; the children are purchasers under 
both parents, and may compel a performance of 
the agreement from the relations of #lther ; there- 
fore, if the marriage contract could be rescinded, 
it would affect their interest. Havre ij v. Aaliley, 

3 Atk. (510. 

Assignment of Father’s Contingent 

Reversion.] — By a marriage settlement, lands 
were conveyed to trustees to the separate use of 
A., the wife, for life, and in case B. should 
survive- her, to him for life, and after the death 
of the survivor of A. and B., in trust to couvey 
to the child or children of the marriage as A. 
and B. should by deed or will appoint, and, in 
default of appointment, to the children equally, 
aud m detault of issue, to the survivor of A. and 
and B. There was issue ; and, by deed, reciting 
that A., in order to ftu'ther the prospects in life 


of the children, had consented to assign her life 
estate for the benefit of the children, and that 
B., for the like purpose, agreed to assign his 
reversion, in case he should survive his wife. 

A. , for the considerations aforesaid and ten 
shillings, conveyed her life interest to trustees 
to receive the rents during the life of A. and 

B. , and apply them for the benefit and main- 
tenance of the children in such manner as the 
trustees might deem sufiicient. And it was 
agreed that the trustees should have full power 
and control over the property during the life 
of A. and B., free from the control or inter- 
meddling or debts which at uny time might 
have affected .the e-itate of A. aud B., and B. 
covenanted that if he should survive his wife 
he would be called ou by the trustees to assign 
his estate and interest to the trustees on the 
same trusts : — field, that the children were not 
within the consideration, and could not enforce 
cU specific performance of B.’s covenant to 
assign his interest. Joy re v. Hutton, 11 Ir. Ch, 

B. 123. 

Postnuptial Settlement on— Bond for 

Jointure only.] — A bond before marriage to 
seHle a jointure, aud afterwards a settlement 
is macle which settles the estate on the wife, and 
the -issue of the marriage. This settlement is 
good as to the jointure, but fraudulent as to the 
children in respect of a purchaser. JuHon v. 
Jereoi, 1 Yern. 286. 

Where parents did not make so beneficial a 
bargain for a daughter as they might have done, 
that is no re.^on to set aside the marriage 
agreement ; for the law has entrusted them with 
the marriage of their chililren, and tliere are 
many proper considerations that may induce a 
parent to agree to a match, besides a strict 
eijuality of fortune. There never yet has been 
an objection to a father’s disposing of hiS 
daughter in marriage on what terms he pleases ; 
and though most portions arise under settle- 
ments, the daughter is as much a purchaser as 
if her portion came from a collateral relation. 11, 

Settlement of Property Devised’^-Debts 

of Testator.] — A testator devised freehold 
estates to his son in fee, and also bequeathed 
to him certain leasehold property, subject to the 
payment of certain legacies. The son married 
shortly after the testator’s death,^ aud, on that 
occasion, conveyed and assigned tlie freebokland 
leasehold property, devised under the will 
(together with other estates), trinstees-, m 
trust, in the first place, to pay the legacies 
charged by the will, and subject thereto in trust 
for the settlor and Ins intended wife, and the 
issue of the marriage ; and the father of the 
j intended wife covenanted to settle a sum of 
money on the lady and her children. The 
I remaining assets of the testator were insufficient 
for the payment of all his debts : — Held, that 
the wife and the issue of the marriage were 
entitled to the benefits given them by the 
settlement, in preference to the creditors of the 
testator, hipaeltntan v. Timhrell, 8 Bim. 253 ; 6 
L. J., Oh. 147. 

— Settlement by Father and Son— Subse- 
quent Mortgage.] — ^A father, tenant for life, 
with remainders to his son, joined with the son 
in executing a postnuptial settlement, by which 
the father and the >son assigned the lands to a ” 
trustee in trust for the father for life, subject to 
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an annuity for thp son ; and after the father’s 
death in trust for ihe son, subject to a jointure 
(charged by the pre-existing deed), and charged 
with a sum for portions of the younger children 
of the father. The father an cl son afterwards 
joined in a mortgage which did not notice this 
settlement : it contained covenantvS for title, but 
not against incumbrances : — Hel<l, that the 
settlement as regarded the provisions for the 
younger children was not voluntary or void 
as against the mortgagee, nor revocable by the 
father and son ,* and, even if it was rei'ocable, 
was not revoked by the mortgage. Bvmiett v. 
Bernard, 10 Ir. Eq. K. 684. 

Son a Purchaser.] — J., having by his 

marriage settlement a power of appointing 
portions for daughters to the amount of 16,000/. 
under a term for years created for that purpose, 
appointed among four of his daughters, upon 
their respective marriages, 38,000/. in pait 
thereof, and took assignments from them of their 
interests in the said term ; he afterwards, in 
the marriage settlement of his eldest son, 
joined such son in a covenant in the fullest 
and most extensive terms, that the settled 
estates were free from all incumbrances due 
by either of them, and by will appointetl the 
residue of the 16,000/. to another daughter, and 
died. In a suit to compel the trustees to raise 
the 16,000/. out of the term of years, it was held 
that the evident intention of J. to keep the term on 
foot for his beneiit would clearly entitle his 
executors, as against those claiming under his 
own marriage settlement, but tlmt Ins covenant 
would bar him and all claiming under him as 
against those claiming under the settlement of 
the son ; and consequently the son himself, who, 
notwithstanding his joining in the covenant, so 
far as his interest in that settlement, must be 
considered as a purchaser of it, and consequently 
a covenantee. Guicer ( Conntesii) v. Goicer 
1 Cox, 53. 

Father’s Heir — Payment in praesenti of Con- 
tingent Portion.] — On marriage of a daughter 
there ^ an agreement that the father shall in 
prassenti pay, for her separate use, 50U/. (to 
which she was not entitled unless she survived 
him), and that a real estate which came to her 
from her mother should be settled, after the uses 
of the marriage, to the father and his heirs ; the 
right heir of the father entitled to a specific 
performance of these articles. StejfJuma v. 7 rue- 
man, 1 Ves, Sbn. 73. ' 

Husband's Heir.] — Money agreed on marriage 
to be laid out m land, and settled to the use of 
husband and wife, and their issue, with remainder 
to the husband in fee. The husband dies, leaving 
a son, who dies withoiTt issue ; the heir of the 
husband brings a bill against the wife, who is 
administratrix of her husband and son, to have 
the money laid out and settled acconling to the 
articles. Bill dismissed. This cause was reheard 
in 1687, and decreed for the heir. Kettlehy v. 
Atioood, 1 Vern. 298. 

Unreasonable Settlement without Fraud^ — 

If a peiiijon on maniage make an extravagant or 
unreasonable settlement, yet if no fraud or 
incapacity appear, It shall not be avoided by 
persons claiming under a subsequent marriage 
settlement. Hohson v. Staneer, 9 Mod. 80. 


b. Children — Of what Marriage. 

Of former Marriage.] — A second marriage, in 
contemplation of w^hich a father executes a deed 
providing for children by a former marriage, 
not a valuable consideration. Greer, In re, 
Ir. R. 11 Eq. 502. 

The performance of a covenant by a widow on 
her second marriage to convey property for the 
benefit of her children by a former marriage, if 
made m pursuance of an agreement between her 
and her intended husband, will be enforced at 
the suit of those children, and is an exception to 
the general rule that the performance of a cove- 
nant cannot be enforced hj volunteers. Gale v. 
Gale, 46 L. J., Ch. 809 ; 6 Ch. D. 144 ; 36 L. T. 
690 ; 25 W. R. 772. 

The general rule of law is that the courts wiR 
not enforce a marriage settlement in favour of 
stranger volunteers who are not parlies to the 
contract, on the ground that they are not within 
the (fonsideration of the marriage. But when 
the persons who are within the consideration of 
the marriage take only on terms which admit to 
a participation with them, others who would not 
otherwise be within the consideration, then not 
the matrimonial consideration, but the considera- 
tion of the mutual contract, extend to and com- 
prehend them. Maehie v. Herhertmi, 9 App. 
Cas. 303-~H. L. (Sc.) 

Where in an antenuptial contract of mar- 
riage, the intention of the owner of the property, 
a widow with children, wma to make the children 
of the prior marriage Pnd those procreated of the 
second marriage a single class, the members of 
which class were to take equally among them, 
subject to a power of apportionment, it is incon- 
sistent wjth this intention to hold that some of 
the children take vested interests as they come 
into existence, and that others take nothing 
except subject to a testamentary power ; and in 
such a case the vested interest of the children of 
the earlier marriage is not contingent on there 
being children of the second marriage, for the 
effect and operation of the deed must be deter- 
mined at the time it w^as executed. A widow 
possessed of certain heritable and movable pro- 
perty, w'ho had children alive by her first hus- 
band, by deed, before her second marriage, to 
which her husband was a party, conveyed her 
property to trustees for behoof of herself “in 
liferent for her hferent alime|>«tary use of the 
annual proceeds thereof alleiiarly and seclusive 
of the jus mariti of ” her husband, “ and 
affectable by his or lier debts or deeds or by the 
diligence of their creditors, and for behoof of 
the children procreated or to be procreated of *’ 
her, body, “in such proportions, and on such 
terms and conditions as she might appoint by a 
writing uncTer her hand, which failing, equally 
among them share and share alike,” &c., “in 
fee.” The trustees entered into possession, and 
applied the income for the behoof of the wife. 
8he died without issue by the second marriage, 
leaving testamentary deeds by which she cut 
dowTL one of the children’s interest to a sum 
much less than he would have taken under an 
equal division of her estate. He rai^d this 
action for declarator of his right to an equal 
share of her estate ; and the sole question now 
for decision was whether the marriage contract 
was revocable : — Held, that the prjivision of the 
marriage contract in favour of the children of 
the prior marriage was irrevocable Th. 

A widow before her marriage with A., her 
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second husband, conveys her estate to trustees in 
order to make settlements upon the issue of her 
first marriage. Afterwards A. and his wife 
mortgage the settled estates to persons who had 
' notice of the settlement. Here :t was declared 
that the settlement is no voluntary agreement, 
but a binding one, and no instance where such a 
limitation had been held fraudulent and void 
against subsequent purchasers or creditors : for 
if it should, no widow on her subsequent marriage 
could make any certain provision for the issue of 
a former. Knatend v. Senrhs, 1 Atk. 265 ; 
Cotton V. Kuiff, 2 P. Wms. 358, 671. 

Husband, on second marriage, contracts to pay 
money in trust for the wife for life, and after- 
wards for the issue of that marriage, and a son 
by a former wife. His creditors cannot come 
upon this, against the son, as being a voluntary 
disposition as to him. Ithell v. Beane^ 1 Ves. 
Sen. 216 ; Dick. 132. 

Of future Marriage,] — Trusts in a marriage 
settlement in favour of the children of a future 
marriage and of collaterals are purely voluntary. 
WolltMoii v. Tv’ihe, L. II. 9 Eq.44 ; 21 L. T.449 ; 
IS \V. R. 83. 

Limitation in favour of issue of second mar- 
riage was held good. Claifton v. W'llton (JEarV)^ 
cited 3 Madd, 302 ; 18 R. R. 234. 

A marriage settlement contained a limitation 
of the husband's estate to his daughters, as 
tenants in common in fee simple : — Held, that 
such limitation, so far as it extended to the 
daughters of a future mai’riage, did not come 
within the doctrine of Clayton v. Wilton {EarV) 
(cited 3 Madd. 302), because its avoidance, as to 
such daughters, could not prejudice it^ validity, 
so far as it affected the daughters of the mar- 
riage ; and that, as regards the former class, it 
could not, in the absence of special rea'Jons, be 
deemed to have been stipulated for by the bus- 
band, whoso estate was being settled, nor by the 
wife ; — Held, therefore, that, as to those 
daughters, it was voluntary, and would therefore 
be void as again^t a purchaser for valuable con- 
sideration. Ciillln. In re^ 14 Jr. Ch. R. 506. 

By a postnuptial settlement a settlor in 1837 
granted lands to trustees, after the death of the 
survivor of the settlor and his wife, to such 
persons and for such uses as the settlor should 
by will appoint, ^and in default of appointment 
for all the children of the settlor. The deed con- 
+'^,ined an ultimate limitation, if there should not 
be any child of the existing marriage, for the 
settlor absolutely. In 1841 the wife died, leaving 
four children of the marriage. By a resettle- 
ment m 1848, to which the same trustees were 
parties, after reciting that it had been proposed 
that the settlor should give up his fife estate in 
the premises, and forego the power given to him 
of appointing by will, the settlor granted the 
rents and profits during his life to the trustees 
for the benefit of his four children. He also 
covenanted with the trustees that he would not 
make any will whereby the trusts thereby de- 
clared should be impeached or defeated, and 
released the trustees from all the trusts of the 
former settlement. Shortly afterwards he 
married again, and had seven children by the 
second marriage. He died in 1860, having de- 
vised and beq’ueathed all hi.s real and personal 
estate upon trust for his wife for life, and after 
her death upon trust to sell, and divide the pro- 
ceeds among the children of the second marriage: 
— Held, that the ultimate limitation m the deed 


of 1837 did not cut down the meaning of the 
word “children ” of the settlor to children of the 
first marriage \ and that the children of both 
marriages were entitled to the benefit of the 
deed of 1837. Imac v. Hughes, L. R. 9 Eq. 191. 

Illegitimate Child.] — In a marriage settle- 
ment, a gift, by the woman, out of her own 
estate, to her illegitima'-e child, is not void, in 
the absence of fraud, as against a subsequent 
mortgage, under 27 Eliz. c. 4. Clarlte v. Wright, 
6H. 849; 30 L. J., Ex. 113 ; 7 Jur. (n.S.) 

1032 ; 4 L. T. 21 ; 9 W. R. 571— Ex. Ch. 

c. Collaterals. 

Principles.] — Limitations in marriage settle- 
ment to collateral relations are voluntary. 
Reeves v. Reeves, 9 Mod. 132. 

Trusts in a marriage settlement in favour of 
the children of a future marriage and of col- 
laterals are purely voluntary. Wollaston v, 
Trlhe, L. R. 9 Eq. 44. 

Limitations to collaterals in a marriage settle- 
ment," made by tenant in tail, are voluntary 
against subsequent purchaser for a valuable con- 
sideration, m the same manner as if the settlor 
had had the fee. Cormicli v. Traiomid, 6 Dow, 
86 . 

The consideration of marriage will not operate 
to support limitations to collaterals in a marriage 
settlement, which, therefore, as against subse- 
quent purchasers for value, are voluntary and 
void. Sta 'chpoole v. Staehpoole, 2 Con. & L. 489 ; 
4 Dr. & War. 3^ ; 6 Ir. Eq. R. 18. 

Second Son on Marriage of Pirst.] — A limita- 
tion to a see* >nd son m remainder in tail, on a 
settlement made on the marriage of the first son, 
and in consideration of the wife’s portion, makes 
not the second son a purchaser. Webster v. 
Rishog), Pre. Ch. 224. 

Niece adopted as Daughter.] — A lady being 
indebted to the plaintiff at the time of marriage, 
settled all her real and personal property (with 
the exception ot jewels and furniture es;^jeeding 
in value the amount of her debt), upon failure of 
issue of the marriage, in favour of certain col- 
lateral relatives, including a niece whom she had 
adopted as her daughter. The lady survived her 
husband, and died without issue, leaving no 
assets : — Held, that the settlement, so far as it 
was made in favour of collaterals, was voluntary, 
and must be set aside to the extent of the 
plaintiff’s debt. I^mith v. Cherrilf, 36 L. J.,“0h. 
788 ; L. R. 4 Eq. 390 ; 16 L. T. 517 ; 15 W. R. 
919. 

Wife^s Brothers and Sisters.] — By a marriage 
settlement, an estate, the property of the wife, 
was limited, m default of children of the wife, 
to trustees in trust to sell and divide the proceeds 
amongst the brothers and sisters of the wife. 
The husband agreed to sell the estate ; and he 
and his wife joined in conveying it to the pur- 
chaser, by deed and fine. The wife died without 
issue . — Held, that the limitation in favour of her 
brothers and sisters was voluntary, and, there- 
for^-void as against the purchaser. Cotterell v. 
Holder., 13 yim. 506 ; 7 Jur. 544. 

Nephew.] — A., the father, and B., the son, on 
the marriage of B,, articled to settle land on B. 
and his wife for their lives, remainder to their 
issue, remainders to the nephew in fee ; if A, had 
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the sole interest, fhe limitation to th4 nephew is 
■voluntary. Seciis, if the father and son had each 
some interest. Osgood v. Strode^ 10 Mod. 58B ; 
2 P. Wms. 215. 

Where any party Purchases for Collaterals.] — 
The cases in which collaterals are not within the 
consideration of a marriage bettleinent, proceeded 
upon the ground that the wife cannot be con- 
sidered to stipulate on the part of the relations 
of the husband ; but limitations in favour of col- 
laterals arc supported, if there be any party to 
the settlement who purchases on their behalf. 
Heaj) V. Tonge, 9 Hare, 101 ; 20 L. J., Oh. 
661. 

Covenant to limit Eemainder to Brother.] — 
J. S., in consideration of marriage, covenants to 
settle lands of 380/. per annum upon himself and 
wife, and the issue male of the marriage, with 
remainder to his brother m tail : equity will 
compel a specific performance of this covenant in 
favour of the brother, although he was no party 
-to the articles, without putting him to an action 
of covenant in the trustee’s name. Veviio)i v. 
Vennum^ 1 Bro. P. C. 267. 

Articles on marriage wdiereby money is agreed 
to be laid out in land, and settled, m default of 
the issue male of the marriage, on the husband s 
brother, shall, if the husband dies without issue 
male, and leaving only daughters, be performed 
in favour of the brother, though they were volun- 
tary. Leclmere v. Carlisle, 3 P. Vim?-. 223. 

Niece — Completed Assignment.] — llesiduary 
estate, consisting of money in the funds, was be- 
queathed to a mother and daughter in trust for 
the mother for life, and afterwards for the 
daughter absolutely. By a settlement made in 
contemplation of the daughter’s marriage, the 
daughter assigned her interest under the will to 
trustees upon trust for the issue of the intended 
marriage, and for a niece of the daughter and the 
issue ot the niece. The daughter’s husband died 
soon after the marriage, of which there was no 
issue. ‘I'he mother was not a party to the settle- 
ment(;ri3ut had notice of it before the husband’s 
death : — Held, that even if the settlement wms 
voluntaiy as regarded the trusts in favour of the 
niece, it w'as a complete alienation, so as to be 
capable of enforcement at the instance of the 
trustees of tlj^e settlement against the daughter 
and the trustees of another settlement, \vhich 
she made upon a second marriage, incoi^istent 
wi4h the foiiiier settlement. lieliewieh v. JMan- 
mng, 1 He G. M. & G. 176 ; 21 L. J., Ch. 577 ; 
'16'Jur. 625. 

Whether the first settlement wns voluntary 
as regarded the trust for the niece, quaere. 

» 

Brother interposed between Two Classes of 
Issue.] — A. on his marriage put the lands 
of Blackacre in settlement upon himself for 
life, remainder to the sons of the intended 
marriage in tail male, remainder to B., his 
brother, in tail male, and, in default of such 
issue, to the use of all daughters of the in- 
tended marriage. There wus no issue of the ijar- 
riage, and by a subsetjuent deed, executed upon 
a second marriage, A. purported to charge the 
lands with an annuity of 5U/. by way of jointure 
for his second wdfe, B. A. having died, B. haired 
the entail, and B. chiimed his annuity : — Held, 
that under the fiist settlement, A. had no pow'er 


to -jointure an after-taken wife, and that the 
limitation to B. m the first settlement was valid 
as against subsequent purchasers for value, in- 
asmuch as it W’as interposed between the t\m^ 
limitations to diflerent classes of the issue of tlie 
marriage, and, consequently, that B. was not en- 
titled to the jointure. Sheridan, In re, 1 Ir. Ch. 
R. 5P. 

Brothers and Sisters Entitled.] — Trustees of a 
marriage settlement \vere, in case each of the chil- 
dien of the intended marriage, being a sou, should 
die under tw^enty-oue witl^ut leaving issue, or, 
being a daughter, should die under that age with- 
out being or having been married, directed to con- 
vey and assign the freehold and leasehold estates, 
and to pay the rents unto the six brothers and 
sisters of the settlor equally. There W’as no issue 
of the marriage : — Held, that the six brothers 
and sisteis were entitled to the estates. 0 shorn 
V. Jdelhnan, 6 Jur. (K.S.) 1325 ; 3 L. T. 265 ; 

9 W. K. 11. 

Title depending on Validity of Limitation to 
Brothers.] — The lord chancellor on appeal was of 
opinion (agreeing with the vice-chancellor), that 
limitations iii a marriage settlement to the bro- 
thers of the settlor and their issue, w^ere volun- 
tary , but thought, under the circumstances, 
that a purchaser could be compelled to take the 
title, depending on the vahdity of those limita- 
tions, and dismissed a bill by the creditors of the 
vendor after his death for specific performance, 
there having been subsequent dealings with the 
estate which might have confirmed the settle- 
ment ; the agreement for purchase being susiri- 
cious and it being doubtful whether the ci editors 
could filb such a bill. Johnson v. Legard, Turn, 
(fc B. 281 ; 3 Madd. 283 ; 24 R. R. 66. And see 6 
M. & S. 60 ; IS R. E. 301. 

Copyholds — Bather’s covenant to Surrender 
discharged hy Son’s subsequent Covenant to Re- 
settle.] — Covenant in marriage settlement, that 
settlor would surrender certain copyholds, which 
w’ere intermixed wuth freeholds, to be settled 
upon itsue of marriage, wdth limitations to colla- 
teral branches ; his eldest son, upon marriage, 
covenants to suffer a recovery of freehold (which 
was done), and to settle the copyhold (to which 
he was admitted m tee). XJpoma bill brought by 
a nephew^ of first settlor, on failure of issue of 
that marriage, for specific performance of tjj,e 
covenant, to surrender in favour of collaterals : — 
Held, that though consideration of marriage ex- 
tent led to collaterals, yet that son, by covenants 
on his marriage, and by his admission in fee, had 
taken copyholds discharged of specific limitations. 
Kale V. Latth, 2 Eden, 292. 

d. Next of Kin. 

After Possibility of Issue Extinct.] — By a 
marriage settlement of the wife’s property, con- 
sisting of money in the funds, a general power 
of appointment by will was given to the wife, in 
the event of her dying before her hu&b^d with- 
out children, and in default of apiimntment 
there w’as a trust for the next of kin of the wife 
excluding the husband ; but if the wife survived, 
then, in default of children, in tritSt for the wife 
absolutely. The father of the wife^ joined in 
the settlement, and- covenanted to pay an an- 
I nuity to his daughter. Buring the life of the 
husband and wife debts W’ere contracted by the 
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wife. There were no children, and the impossi- 
bility of there being any was not quastioiied : — 
Held, upon the application of ^the wife, and with 
^ the approbation of the husband, that the next of 
^ Idn being mere Yolunteers, and not within the 
marriage consideration, tlie corpus of the trust 
funds might be applied in payment of debts. 
JPunl V. Paid, 50 L. J., Ch. U ; 15 Ch. D. 580 : 
43 L, T. 239 ; 29 W. R. 281. 

By a marriage settlement the wife’s property 
was settled, after life estat.es in the liusbaml and 
wife and in default of children, m the event of 
the wife surviving, ^on her, and in the event of 
the husband surviving, as the wife should by will 
appoint, and in default, on her next of km, ex- 
cluding the husband : — Held, that the trust in 
favour of the next of km could not be revoked, 
and that although there was no possibility of 
issue, the husband and wife together were not 
entitled to the corpus of the settled fund. Paul 
V. Paul (supra) overruled. Paul v. Pdul, 51 
L. J., Ch. S39 ; 20 Ch. D. 742 ; 47 L. T. 210 ; 
30 W. li. 801— C. A. 

Wife’s Insurance Policy after Husband’s 
Death.] — By a marriage settlement, some pro- 
perty, to the principal part of which the intended 
wife was entitled for life, was conveyed to 
trustees for her separate use ; and it was agreed 
that the trustees should effect an insurance on 
her life, and pay the premium out of the trust 
money, and should invest the amount assured 
when received, and pay the dividends to the 
intended husband for life ; and after his decease, 
pay as the wife should appoint, and, in default, 
10 the persons entitled under the Statute of 
Distribution of Intestates' Estates. ^ The ■wife 
survived her husband Held, that she had 
then a right to refuse to keep up the policy ; and 
that this court would not consider her bound to 
perform the agreement for the benefit of mere 
volunteers. Godml v. ^^chh, 2 Keen, 99 ; 7 
L. J., Ch. 103. 

Wife’s Property— Covenant by Husband only,] 

— In a marriage settlement (the intended wife 
being mi infant) the husbaml covenanted that 
one-half of the wife’s personal and of the pro- 
ceeds of her real property, when soltl, should be 
settled upon trust for himself for life, then for 
her for her liisj,, and then, m default of issue, 
upon trust for her next of kin. The property 
\:-was duly vested in the trustees. The husband 
died, and there wuis no issue of the marriage . — 
Held, that the trust for the next of kin was not 
binding against the wife, and that she had 
absolute power to deal with the trust funds. 

v. Onuly, 41 L. J., Ch. 163; 20 W. H. 
257. • 

e. Husband Purcbiaser of Wife’s Portion. 

Where no Agreement.] — When a man makes 
a settlement equivalent to his wife’s portion, 
it shall be intended that he was to have the 
portion, though there is no particular agreement 
for tlyjt purpose. Ploiis v. Hereford (Td*'- 
countesi), 2 Vern. 502. 

Hnraised Portion after Death of both Husband 
and W^OwJ-^Where the wife’s portion is charged 
by will, 6;gL certain lands, pursuant to a power in 
settleiiient, it shall go to the administrator of 
the husband, and not to the administrator of the 
wife, though the husband and wife are both 


deatl, and' the portion liot Raised, Heredltk v. 
WijiiJi, Pre. Ch. 312 ; G-ilb. Eq. liep. 70. 

What Property Included.] — Provision by mar- 
riage settlement not held a purchase of all the 
property of wife, unless that is cxjiressed or 
clearly imported. Bruce v. Bmmrn, G Yes. 385. 

Future Acceesion.] — Settlement by husband 
in consideration of portion of fortune which he 
would have or receive on liis marriage, limited 
to tlie portion received upon the marriage, not 
extending to make him a purchaser of future 
accession, unless clearly the intention. Carr v. , 
Taylor, 10 Yes. 574 ; 8 B. B. 40. 

f 

Hon-performauce by Husband.] — Settle- 
ment on consideration of wife’s fortune confined 
to her fortune at the time, unless expressed to 
comprehend future accessions. No claims can 
he maintained by husband, or in his right, while 
the terms are n<jt fulfilled on his part. Mttforcl 
V. Mifford, 9 Yes. 87. And on the latter point, 
Corsljte V. Free, Cr. &: Ph.r 64 ; 5 Jur. 790. 

Wife’s Eight as Administratrix.] — Where 
there was an agreement on marriage to settle a 
joiiftiire ill consideration of 507. portion, and the 
husband dies before the portion paid or jointure 
settled, and the wife takes administration to her 
husband : — Held, she shall not have the portion 
as administratrix and the jointure also. Sed 
quaere, ,,Mered\tlh v. Jouoh, 1 Yern. 463. 

Dnder» Grift Over on Bankruptcy.] — ^A 

trader, on his marriage, received a fortune of 
5,0007. with his wife, and settled a sum of stock 
in trust for him>self for life, with limitations over 
for the benefit of his wife and children, in the 
event of ins becoming bankrupt or insolvent. 
And it was provided that it he should survive 
his wife, and the issue of the marriage should 
fail, and he should then be or have been a 
bankrupt, fifteen sixty-sixths of the stock should 
belong to the wife’s next of kin m bloo^l. No 
part of the »,i)0U/. was settled, but the whole of 
the settled fund was the husband’s piop^j’ty, and 
it did not appear from any of the expressions in 
the settlement what was the consideration for 
the provision as to fifteen sixty-sixths of the 
stock ; — Held, that the limitations over in the 
event of the bankruptcy of the husband were 
good as to fifteen sixty-sixths or the trust fund, 
that being the proportion of the trust fund which 
the Vife’s fortune would have ^mrehased, but 
were void as to the remainder. Leder v. Bar- 
land, 6 Sim. 205. 

Purebase of Wife’s Dower.]— H usband 
AND Wife (Doweu). 

Purchase of Wife’s Distributive Share.] — See 
Executob and Abministkator. 

See also Jointure. 

f. Strang’ers. 

Covenant in Favour of — ^Voluntary.] — Cove- 
n 9 ait in marriage articles in favour of a stranger 
hqld merely voluntary, and not to be supported 
by the marriage consideration. Sutton v. CJieU 
lotjnd, 8 Mer. 249. 

Interest of, under Contract for Value.] — 
two parties for a valuable consideration enter** 
into a contract, of which one of the stipulations 
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is for the benefit pf a third person, rwho is a 
stranger to the conkderation, the court will not 
enforce, the contract without securing his interest 
under it. Barmport Y.Bl^lupp^ 2 Y. & C. C. C. 
451 ; 12 L. J., Ch. 492 ; 7 Jur. 1077. Affirmed 
1 Ph. 98. 

Annuity given to, upon Marriage.] — Where 
feme covert, having power to dispose of her 
separate estates, grants annuity to A, on her 
marriage, A. is not to be considered as a volun- 
teer, Bown' V. Badey^ 1 Ball 6: B. 49. 

Parties Confirming Settlement.]— Parties en- 
titled to an estate confirming a jointress’s settle- 
f, ment are purchasers of her interest in incum- 
brances paid off by her fortune, which had been 
assigned for the better securing her rights under 
the settlement. Portsmouth QBarl) v. Suffolh 
(Lord')^ 1 Vcs. Btn. 31. 

3. Nois^-Execution— Effect. 

Executing Parties Bound.] — Where a deed of 
marriage settlement is drawn up as between the 
intended husband and wife aiul their respective 
fathers ; and the father of the wife secures to 
the father of the husband a sum of money the 
portion of the wife, according to a provision 
of the deed, but neither he nor his daughter 
executes the deed, and it is executed only by the 
inteudetl husband and his father : it is binding 
upon, and as between the parties who^execute, 
and creates efficient rights for the objects of the 
settlement. Jl'SeiU v. Cahill^ 2‘Bligh, 228. 

Tenant for life with Power to Charge — ^Re- 
mainderman Bound hy Covenant.] — Tenant for 
life with power to settle 500Z. per annum out of 
such and such lands on a wife, enters into 
marriage articles, by which he covenants for 
himself and his heirs, &c., that he or his heirs 
would, in pursuance of this power, or otherwise, 
settle 500/. per annum. The marriage takes 
effect, and a settlement is drawn accordingly, by 
his direction, of such lands as wee-e comprised 
within ^he power, but never executed. The 
question "was, whethei this should bind the 
remainder, or whether the wife should have 
satisfaction made her out of the personal estate, 
and decreed upon a second hearing that the 
lands should be settled. Coventry {Lady') v. 
Coventry {Bart), 10 Mod. 464 ; 2 P. Wms.‘222 ; 
1 Stra. 596 ; G-ilb. Eq. E. 160 ; Comyn, 312. 

f ^ * 

Misunderstanding — Executing Party not 
Bound.] — Where funds came to the ’vWfc after 
marriage, the husband being in India, a contract 
of settlement of those and of other funds, by 
her father, was prepared and executed by the 
latter, and sent out for execution by the husband, 
who in the meantime had given instructions for 
a settlement in different terms : — Held, that the 
husband not being bound to execute the former, 
the father was not bound by it, although 
executed by him, and containing covenants for 
the benefit of an infant. Woudeoch v. MoncltUm, 
1 Coll. C. C. 273. 

• 

Execution hy Husband only — Wife BoundHay 
her Acts.] — Bond by husband on marnage, re- 
citing agreement to settle wife’s estate on the 
issue, &c., the wife not an executing party. 
After the marriage, a real estate of the wife 
came into possession. The husband dies ; the 


wife marries B. and dies ; bill by a younger 
child against B., and the heir of his mother. It 
seems that the statute of frauds could not have 
been taken advantage of on account of the wife 
not having been an executory party, since 
marriage took place in consequence of the in- 
strument executed by the husband. Here, how- 
ever, the wife had proved and acted under the 
first husband’s will, which recited the bond, 
from whence it was held she had bound herself 
at all events. Archer v. Pojje^ 2 Ves. Ben. 523. 

A husband and wif«C had entered into an ante- 
nuptial agreement, which was signed by the 
husband only, for the settlement of the \yife’s 
property, part of which consisted of a rever- 
sionary chose in action which was not within 
Malins’ Act. After the marriage the husband 
alone executed the settlement, which contained 
a covenant by the husband and wife to assign 
the wife’s property to trustees upon trust for the 
wife for life, and after her death for such persons 
as she should by deed or will appoint. The wife, 
however, during coverture exercised the power 
of appointment given her in the settlement by 
mortgaging the reversionary chose in action for 
her own benefit : — Held, that she had by her 
conduct elected to confirm the settlement, and, 
although a married woman, was bound by it ; and 
that, t herefore, the mortgage was vafid. Seaton v. 
Seaton (13 App. Gas. 61) is not inconsistent, and 
does not overrule Barrow v. Barrow (4 K. & J, 
409) and Wilder v. Pigott (22 Ch. H. 263). 
Greenhdl v. North British and Mercantile In’- 
surance Co., 62 L, J., Ch 918 ; [1893] 3 Ch. 
474 ; 3 E. 674 ; 69 L. T. 626 ; 42 W. E. 91. 

4. Execution, Presumption of. 

Existence of Drafts.] — The existence and 
execution of a settlement by indentures of lease 
and release, presumed from circumstances, prin- 
cipally the existence of the drafts ; a statement 
in an abstract of the title, and the existence 
of the lease, for a year, of other estates, appearing 
to have been included in the same plan of settle- 
ment. Ward V. Garnum, 17 Ves. 134. 

Evidence of Parties.] — A suit was instituted 
for the appointment of new trustees of a mar- 
riage settleraeut. The settlement \vas lost, but 
the husband and wife swore directly to the 
circumstances under which it \\*as executed ; to 
the execution of it by them ; and to the content^ 
of it. The solicitor who prepared the settlement 
was dead, but, in addition to the evidence of the 
husband and wife, there was the indirect testi- 
mony of several other parties to the same effect : 
— Held, that there was sufficient evidence for the 
court to assume that the settlement was actuaEy 
executed and to the effect contended for. Pall 
V. Dawson, 7 L. T, 619. 

Confiict of Evidence — Trustee’s Action.] — 
In 1860, a husband, through the intervention of 
his wife, obtained possession of their marriage 
settlement from the trustee. The husband, in 
order to raise money upon the property com- 
prised in it, destroyed the settlement, m(5?^aged 
part of the settled property, and was proceeding 
to seE other parts of it. In 1864 the trustee 
filed a bill to restrain the intendipd sale, and 
prayed a declaration that the cancelled settle- 
ment should be established, and the tfusts of it 
carried into effect. The husband did not deny 
the fact of his having destroyed the settlement ; 
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but the trustees and the wife denied many of his 
allegations, especially those with respect both to 
the circumstances under which the settlement 
was obtained by her from the trustee, and the 
,/trecise contents of it. No draft or other copy 
"of the settlement was produced to the court, but 
there was the evidence of the trustee and the 
wife on the one side, and that of the husband 
and other persons who were not parties to the 
settlement, but who had subsequently read it, 
on the other. There was also the evidence of 
the solicitor who had prepared the settlement, 
and who had acted as solicitor to the husband in 
the mortgage transaction, and in the proposed 
sale of part of the settled property : — H eld, that, 
upon a full consideration of all the evidence 
in the case, the trustee was entitled to the 
relief which he sought. BranHom v. Barlow, 
13 L. T. G. 

B. PROPERTY SETTLED. 

1. Construction of vSettlement— General 
Words. 

Restricted by Recitals.] — A marriage settle- 
ment recited that, by virtue of certain specified 
instruments, certain specified hereditaments, 
“and all other the freehold hereditaments in 
the county of York thereinafter expressed to be 
appointed and released,” were limited as the 
settlor should appoint, and, subject thereto, to 
him in fee. The settlement then recited that, 
upon the treaty for the marriage, it was agreed 
that the several hereditaments and estates in 
the county of York, thereinafter mentioned and 
intended to be thereby conve 3 ’'ed, shoiUd be 
assured to the uses thereinafter mentioned. The 
deed then contained an appointmeiat and a 
conveyance by the settlor of the specified 
hereditaments mentioned in the recital, and of 
“all other the freehold hereditaments, if any, in 
the county of York, of or to which the grantor 
was seised or entitled for an estate of inherit- 
ance.” The settlor, nt the date of the convey- 
ance, was seised of a fee simple estate lu York- 
shire, called the L. estate, which was not 
comprised in the abo^e-specified instruments, 
and was not recited nor mentioned in the 
conveyance : — Held, that the general words 
must be restricted by the recital, and that the 
L. estate did not pass. Jennev v. Jrnmr, 35 
L. J. Ch. 329'; 1:. R. I Eq. 3G1 ; 12 Jur. (N.s.) 
138 ; 14 W. R. 305 ; L. B. 3 Eq. 91; 15 W. R. 51. 

In a settlement, general words held not to 
include pioperty omitted from the recitals. 
B^eam v. Muomon, 36 L. J., Ch. 274. 

“ Or otherwise,”] — H. N. being entitled under 
her father’s will to a share of a fum^ such share 
is settled on her marriage, the words of the 
settlemerd referring to all the parts or shares, 
possible or contingent, to which H. N. was then 
or might thereafter be entitled under the will 
“ or otherwise.” H. N. then became entitled to 
a share oC her brother’s residuary estate as one 
of his next of kin ; and the question was, 
whether such share was included in her marriage 
eettleni£ii?,t : — Held, that it was not. yewlolt\s‘ 
Brunt, I'ji re, 4 W. R. 735. 

A marriage settlement recited that the In- 
tended wife w^s absolutely entitled, under a will 
of B.j to one-sixth part of certain funds, and 
might became thereafter entitled to other shares 
under the trusts of the same will, and that it 
had been agreed that all her shares in the trust 


funds under such will should be settled. By the 
operative 'part of the deed she assigned to the 
trustees of the settlement all the one-sixth ])art 
or share, and all other the parts or shares, vestetl 
or contingent, to which she was then or might 
become entitled, by accruer, survivorship, “or 
otherwise ” in such trust funds, and also all the 
shares ami interest, whether vested or con- 
tingent, or ill expectancy, and which she was 
then or might become entitled to, in any 
property whatsoever under the will of S. r— 
Held, that the words “or othenvise” must be 
construed as relating to a mode of acquisition 
ejusdem generis with accruer and survivoi^hip, 
and did not include a share in the trust funds 
which the wife derived under the will, or as one 
of the next of kin of her father, w'ho became 
entitled thereto. Par?ii/iso7i v, Banluvood, 30 
Beav. 49 ; 7 Jur. 854 ; 5 L, T. 44 ; 9 W. R. 
498. 

2. What Property Included. 

Prima facie every Interest of Settlor.] — 
Primd facie, when a person conveys or settles 
an estate, he means to include in the convey- 
ance ©very interest which he can part with and 
whicL he does not except. Johnson v. Wohster, 
4 De G. M. & G, 474 ; 24 L. J., Ch. 300 ; 1 Jur. 
(N.S.) 145 ; 3 Eq. R. 99 ; 3 W. R. 84. 

A remote reversion in fee was held to pass 
under general woi ds m an act by way of settle- 
ment in execution of articles, though the rever- 
sion was* not particularly in contemplation at 
that time, the gipneral words being sufficient to 
cany it ; and the intention of the party being 
to include all the estate of the settlor. Preemati 
V. Cliandos {Bulie), Cowp. 360, 

Appointment of Whole — Grrant of Moiety 
only,] — Semble, that by an appointment duly 
made of a whole estate to the uses of a marriage 
settlement by a party tlieieto, who thereby also 
granted and released a moiety only of the estate 
to the same uses, the entirety of the estate 
passed. Farrier v. Faniter, 1 H. L. Cas. 724. 

Testatum inconsistent with Recital.]-^ mar- 
riage settlement recited an intention that 3,000/. 
should be settled in the testatum ; it was agreed 
that 1,000/. should be paid to the husbancl, and 
the remaining 2,000/. was settled in the usual 
way : — Held, that the 2,000/. only could be 
treated as settled, lirghes v. Younq, i N. R. 
106 ; i82 L. J., Ch. 137 ; 9 Jur. (N.^j) 276. 

A marriage settlement recit^ Im agreement 
to convey a certain estate, save and except the 
lands of Bally henry, and its sub-denominations ; 
but the operative iiart of the deed purported to 
convey by name, as a separate denomination, 
the lands of Kilabah, which it was proved were 
reputed a sub-denomination of Ballyhenry: — 
Helci, that there was not sufficient evidence of 
mistake to justify the court in striking Kilahan 
out of the settlement. Alexander v. Crash le, 
LI. k G. t. Sugd. 145. 

Amount — Time of Computation.]— Settlement 
of “ all the two-third parts of all my property, 
&c., -belonging, &c,, lately devised unto me by 
M.” : — Held, to pass only two-thirds of such 
property as then remained, and did not extend 
to such parts of property us had been spent 
previouslv to settlement. Cotteen v. Alissutg, 1 
Madd. 176. 
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Advanced ^ent.] — Lands wel■ 9 ^ settled at 

marriage on trustees, that it' wife survived she 
shouLlreceive the then profits. Husband made 
leases and advanced the rent ; — Held, heir-at- 
law entitled to advanced rent. Latvia]} v. 
LaioU]}^ 9 Mod. 32. 

Balance Settled on Wife.] — When by a 
marriage settlement a })art of the wife’s per- 
sonal estate was settled in the usual way, and as 
to the balance it was declared that it should not 
be subject to the tiusts of the settlement, but 
should be held only for the wife, her executors, 
adniim.strators, and assigns: — Held, as against 
the husband’s creditors, that tlie fund %vas not 
settled. Spii'ett v. 3 JDe G. J. & S. ; 

84 L. J., Ch. 335; 11 Jur. (KS.) 614; 11 L. T. 
314 ; 13 W. R. 329. 

Not expressly Settled.] — By a marnage 

settlement a sum of 30,()U0Z. Irish currency was 
veste<.l in tru.stees upon trust out of the interest 
and dividends of two equal third parts of it, 
together 'With the interest and dhidends of the 
remaining third pait, to make up the annual 
sum of oOO/., and pay such annual sum to the 
husband and wife during the life of A, : — Held, 
that the husband and wife were entitled aurmg 
the life of A. to the income uf the remaining 
third part, whether it did or did not exceed oOO/. 
per annum. Davis v. 2Iorie)\ 2 Coll. C. C. 
303. 

By a marriage settlement, after rcqiting that 
the husband was absolutely entitled, by virtue of 
an appointment made under thd^marriage settle- 
ment of his father and mother, to 10,UOOZ., a 
moiety of the trust funds comprised therein ; 
and reciting also that he was contingently en- 
titled, m the event of his sister dying under 
twenty-one and unmarried, to the other moiety 
of the trust funds ; and reciting that upon the 
contract of mariinge it was agreed that he should 
settle as well the moiety as also all other his part, 
share, and interest, as well vested as contingent, 
of and in the trust funds ; it was witnessed that 
the husband assigned the 10,OOUZ.pand all other 
the p 3 f«t, share, and interest, as well vested as 
contingent, in the trust property, upon certain 
trusts therein declared ; and it was provided that 
if the moiety of the trust lunds, to which lie was 
contingently entitled as aforesaid, should by the 
death of his sister under the age of twenty-one, 
without haviiig been married, or otherwise, de- 
volve upon or vest in him, 2,000/.. part thereof, 
should beloug^to the plaiiitiif for his own h’enefit. 
The sister attained tw^eiity-one, hut died without 
having been married. The mother, m pursuance 
of a power m the settlement in that behalf con- 
tained, appointed the sister’s share in trust for 
the plaintiff absolutely : — Held, that the share 
so appointed did not pass to the trustees of the 
plaintiff’s marriage settlement. ChiJdars v. 
JBardleijj 0 Jur. (n.s) 690 ; 3 W, R. 1698. 

^Mortgage Debt.] — By marriage settlement in 
18-12, T. being seised o± the equity of redemption 
in fee of lands subject to a mortgage for 4,000/., 
2,000/. of which had been jiaid off, but kept alive 
for the benefit of the persons who paid off '^he 
same, and having also become entitled to*'the 
benefit of such last-mentioned charge, and con- 
templating the possibility of paying off the 
balance, conveyed the lands in question, and 
assigned the charge as to the 2,000/. ah’cady 
existing, ‘‘ and also all sum or sums of money 
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which he or any person in trust for him then was 
or should at any time thereafter he entitled to 
receive, whether principal or interest, as a mort- 
gagee, or by purchase or assignment from the 
said then existing mortgagee, of all the lands irT 
question.” The trusts were substantially for T. 
for life, remainder to the children of former 
marriages absolutely. In 1846 T. paid off the 
remaining 2,000/., and took a conveyance of the 
debt and mortgaged securities to a trustee for 
himself. In 1849 T. became insolvent : —Held, 
as between the assignees in insolvency and the 
trustees of the marriage settlement of 1842, ihat 
the 2,000/. thus paid in isl6 was hound by the 
settlement. Cochrane v. St, Clair, 1 Jur. (n.s.) 
302. 

Unapplied Income.] — By a marriage settle- 
ment, after reciting that the lady was entitled to 
leal and personal property, and that it had been 
agreed that she should settle it, and also all other 
property to which she might become entitled 
during the coverture, upon the trusts thereinafter 
mentioned, all her then property was vested in 
trustees in trust, during her life, to pay and 
aiq)ly the income to such person or iiersons as 
she from time to time, by any writing or writings 
signed by her, should appoint ; and, "in default of 
such a})poiutmeut, to her for her separate use ; 
and, after her death, to pay 600/. a year to her 
husband for his life ; and the settlement declared 
that, subject to those trusts, all the trust pro- 
perty, aud all the annual produce of it which 
might lemam unapplied at her death, should 
remain upon the trusts thereinafter mentioned, 
none of which were for the benefit of her husband. 
The trustees received the income of the settled 
property,'' and, with the lady’s privity aud acqui- 
escence, paid it into a bank in their own names, 
and made remittances to her from time to time 
as she required money. «he and her husband 
separated soon after their marriage, and she died 
in his lifetime ; at her death 888/. were in her 
house, and a balance of 2,049/., arisen from the 
income of the settled property received by the 
trustees, was standing to their credit in the 
hooks of the hank • — Held, that the husband 
was entitled to the 888/., hut that the 2.049/. 
were subject to the ultimate trusts of the 
settlement, as being annual produce remaining 
unapplied at the wife’s death.. Johnstone v. 
Dumb, 15 8im. 30S ; 15 L. J.,A!h. 386 ; 10 Jur. 


Secured Debts — Securities not Assigned— No 
Notice to Debtors.] — P. by a voluntaiy settle- 
ment assigned to trustees certain debts specified 
in the schedule theieto owing to him on the 
security of (S^irtain bills of sale in such schedule 
also specified, and all interest thereon respec- 
tively. And he directed the trustees to get in 
the debts, and empowered them to do whatever 
was necessary for that purpose. 'Ihe settlementi 
contained no express assignment of either the 
bills of sale or the chattels comprised in them. 
No notice of the assignment was ever given to 
the debtors. P. died, having received from the 
debtors the debts in question : — Held;^at the 
settlement amounted to a comjjlete assignment 
of the debts, within the principle of Kehmich v. 
^Manning (1 He G. M. G. 176) ^’that the fact 
that notice of the assignment was not given to 
the debtors did not make the gift incomplete ; 
and the settlor's estate *was liable to account to 
the trustees of the settlement for the amount of 
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the debts that he had got in. Patrtvli, In re . . 
J3(IU V. Tatham, IJO L. J , Ch 111 ; [181)1] 1 Gh. 
82 ; G3 L. T. 752 ; 39 W. 11. 113—0. A 

Secret of Recipe,] — The sole propi'ictor of a 
recipe for a mediemc assigned it, on marriage of 
his daughter, to trustees for her and her husband 
for their lives, and then to their children. The 
mother destroyed the recipe, but verbally com- 
municated contents to A., the eldest, for the 
benetit of B. and C , the younger chihlren. 
Upon bill filed against A.*by B. and C , A. was 
declared to hold thc^secret on trusts of the settle- 
ment, and was decreed to account for profits 
since the mother s death ; and as a sale was im- 
practicable, an issue was directed to ascertain 
value of secret. Green v. I'nhjhtim, 1 Sim. & S. 
398. S. 0\, nora. Green v. OhureJf, 1 L. J. (O.s.) 
Ch. 203. 

Chattels Seal as “Moneys,”] — A deed pu?port- 
ing to settle a sum of money, “ portion of moneys 
to which the settlor was entitled under the 
statute of distributions,” passes chattels real 
coming to the settlor in the manner described. 
jVewittY. Rohinsun^ 15 W. R. 77. 

Eurniture not “Fixtures.”] — Household fur- 
niture does not pass under the description of 
“ fixtures and fittmgs-up.” ' SUnmona v. Sinunons, 

6 Hare 8.52 ; 12 Jur. 8. 

In Two Houses.] — By marriage articles, 

A, makes a provision for his wife by way of 
jointure, and in bar of dower, &c. ; i)roviso, that 
nothing therein contained sliould bar or hinder 
her from enjoying any legacy or bequest which 
the husband might give to her, nor should extend 
to all or any the household goods, or utensils of 
household stuff, rings, plate, jewels, or linen of 
the husband at the time of his death. A. lived 
in Loudon, but had a large house furnished at 
Gosport, which he let out to Government as an 
hospital.. On his death intestate, the widow 
claimed to be entitled, under the articles, to the 
furniture in both houses ; but held, that she was 
only entitled to the furniture of the house in 
London Pratt v. Jaclisony 1 Bro. B. 0. 222 ; 2 
P, Wms. 302. 

By the testator’s first marriage settlement a 
sum of 14,OOOA^as settled upon the testator for 
life, remainder to the first wife for life, remainder 
^0 the chihlren of that marriage who should attain 
twenty-one. There were four children who lived 
to attain twenty-one. The first wife died, and the 
testator made his will, giving all his property to 
his children equally. The testator then married 
again, on which occasion 5,OOOL was settled, after 
his decease, to the second wife folP her life, re- 
mainder to the children of that marriage. There 
was but one child. After the birth of that child 
the testator executed a codicil giving certain 
annuities to his second wife, and in other respects 
confirming his will, except that he directed that 
previous to the equal division among his children 
the trustees were to take into consideration what 
each class of children would be entitled to under 
the fltSrriage settlements of their respective 
mothers ; and whichever family should be indi- 
vidually least provided for, they should, in the 
first place, bft severally entitled to receive out of 
the general estate so much as would make his or 
her share* equal in amount to what each child of 
the other family would be entitled to under his 
or her mother’s marriage settlement. The 
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testator died, leaving his second wife surviving, 
and one child of the second marriage : — Held, 
that the subject of the settlement being nothing 
but monev, the rovcisionary nature of the provi- 
siou for the child of the second marriage was not 
to be regarded, although the provision for the 
children of the first marriage took efiect m pos- 
session immediately on the testator's decease ; 
but, semble, that this might be otherwise in case 
the subject matter had been au 3 fihing else than 
money. WdlUimsony, Jeffreija. 18 Jur. 1071. 

Lease Renewed in Rfame of Settlor,] — A cor- 
poration, in consideration of a fine paid, granted ^ 
a lease of a house for forty jTars from Michael- 
mas, 1856, at a yearl}’’ rent of 5v and subject 

to covenants for pajnnent of rent, rates, and taxes, 
and to repair, maintain, and yield up the pre- 
mises. The lease was assigned to L.. who, in 
1865, in consideration of natural love and affec- 
tion, assigned the same, together with other 
property, to trustees for his wife for her separate 
use. Notwithstanding tins settlement, L. re- 
mained in possession of the leasehold premises, 
and in 1870 he surrendered the lease to the cor- 
poration. and, in consideration of a fine paid, 
procisjTed a new lease to be granted to him. in his 
own name. He afterwards died Held, that in 
taking the new lease L. acted for the benefit of 
his wife and as agent for her and tlie trustees of 
the settlement, and that, although there was no 
written declaration of trust of the new lease, 
such lea^ was ‘‘ by ojieration of law ” subiect to 
the trusts of tlj^ settlement declared in resiiect 
of the old lease. Lulhnm, In re, Brtnton v. Lul- 
ham, .53 L. T. 9 ; 33 W. R. 788— 0. A. Affirming 
53 L. J., Ch. 928. 

Houses Presumably Built out of Capital.] — By 

a marriage settlement the personal estates of the 
husband and wife were assigned to trustees, to 
permit the husband and wife to enjoy the use 
during their joint lives, and the whole to go to 
the survivor. The husband had farming stock, 
and the wife had money. Soon after the mar- 
riage the husLand took a lease for lives of a piece 
of land, and built houses on it. The i^sband 
died first : — Held, that the presumption was that 
these houses were built out of capital, and not 
out of income, and that the representatives of the 
wife were entitled to a charge on them for the 
amount of personal estate which had been ex- 
pended on them. Williams v. Thomaa, 2 Hr. & 
Sm. 29 ; 31 L. J., Ch. 671 ; 8 Jur. (jr.S.) 250 ; 7 
L. T.18J; 10 57. R. 417. ^ 

3. Realty. See Settled Land. 

4. Heirlooms and Personalty on Trusts 
OF Real Estate. 

a. Heirlooms, "What are. 

Pictures,] — From construction of wiU family 
pictures held to be heirlooms. Savile v. Scar- 
horougli (^EarV), 1 Swanst. 537 ; 1 Wils. Ch. 
239. 

'Jewels.] — Family jewels may be settled as 
heirlooms independently of real estate. Shelley 
v. Shelley, 37 L. J., Oh. 357 ; L. R. 6 Eq. 540 ; 
16 W. R. 1036. 

A husband wffio was entitled to family jewels^ 
and diamonds, bequeathed to his wife all “ his ” 
jewels for life, and afterwards as heirlooms : — 



923 ' SETTLEMENT' 

Held, that this bf quest did not incLde penrl 
ornaments presented to her, or brilliant bracelets 
bought by the husband and given to the wife, 
and worn with the family jewels, so as to put the 
wife to her election. Jvrvoisc v. Ji'vvohc., 17 
Beav, 566 ; 28 L. J., Ch. 703 ; 2 W. K. 91. 

Books,]— Books not heirlooms, and if limited 
to go with entailed goods they become the pro- 
perty of the first tenant in tail. Bruhjuwater 
(Diiki^ V. Ego'toii^ 2 Ves. Sen. 122. 

Articles to have Heritable Character im- 
pressed.] — Where a gift was to B. and her 
'children, of my Quendon Hall estates, provided 
she takes the name of and arms of Cranmer, 
^nth my mansion house, furniture, books, plate, 
Ai’chbishop Craumer’s portrait, India cabinet, 
striking watch, and my diamond earrings, as 
heirlooms with my estate.” Semble, that heir- 
looms here meant something which, though ; 
not in its own nature heritable, is^ to have 
a heritable character impressed upon it. Bijmj 
Y. Byng, 10 H. L. Cas. 171 ; 81 L. J., Ch. 470 ; 8 
Jur. (N.s.) 1135 ; 7 L. X. 1 ; 10 W. R. 633. 

r 

Hot Perishable or Consumable Articles.] — A 
testatrix directed that all plate, plated articles, 
furniture, implements of household, linen, china, 
goods, chattels, and effects, except books, which 
should be in and about a house in her occupation 
and possession, should be annexed to tire house 
as heirlooms Held, that plate, mwellery, auda 
pianoforte passed under this gift, but that money 
found in the house, and articles perishable in a 
short time, such as live stock, carnages, wines, or 
wearing apparel, did not pass. Hare v. Bryce ^ 
11 L. T. 101 ; 12 W. R. 1072. 

‘‘Utensils” in and about House — Not Farm- 
ing Utensils.] — k. testator directs that his house- 
hold furniture, (kc., and utensils in and about his 
mansion house at H., should go with the mansion 
house, and that for that purpose his trustees 
should make an inventory of the furniture, kc , 
and utiirsils which should be found in and about 
his mansion house and premises at the time of his 
decease. These words do not pass faiming 
utensils on lands at H., occupied by the testator, 
along with the mansion house. Fttzyeraltl v. 
Field, 1 Buss. 427 ; 4 L. J. (O.S.) Ch. 170 ; 25 
B. B. 97. 

b. Chattels Settled as Heirlooms without 
Reference to Uses of freeholds. 

Remainder after Estate Tail. ] — Where of per- 
sonal chattels there is a remainder, after an estate 
tail limited before, that remainder is void, and 
the person who was to have the estate tail will 
have the disposition of the whole. Gower v. 
Grosvenoi\ 5 Madd. 340. 

Chattels Directed to go as Heirlooms.]— A 
direction annexed to a bequest of chattels, that 
they should go as hehlooms, and that the 
executors should make an inventory : — He^j^, 
not to make the bequest executory, or to eji- 
power the court to modify the bequest, Howland 
T. Morgan, 2 Ph. 765 ; 18 L. J., Ch. 78 ; 13 Jur. 
23. Affirming 6 Hare, 463. 

Disposition till Person entitled Attains 
Twenty-one.] — S. devised all his books, pictoes, 
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and household goods, to such male person when 
he should attain twenty-one as should he then 
entitled to the trust, in possession of his real 
estate before devised, and till then he directe(i^ 
they should be kept at H., and be used in the 
meantime by such male person residing there, 
declaring it to be his will and desire that they 
should go in the nature of heirlooms with his 
estate, and be used therewith, as long as the law 
would permit. The pictures, books, and house- 
hold goods ought to go as heirlooms as fully as 
the law will allow, for the devise is a disposition 
only of the use till some pen:on, who is entitled 
to the inheritance, should come into possession 
by attaining twenty-one. Trafford v. Trafford. 

3 Atk. 347. 

Gift of Diamonds as Heirlooms — Letter.] — A 
casket containing diamonds was, m 1817, sent to 
the plaintiff’s father, Sir J. H, S., and with them 
a letter, in which testator said the diamonds 
were to be considered as an heirloom in the 
family, and to be left to the eldest son and his 
heir, after the death of his mother, as long as the 
family should continue. At the death of Sir 
J. H. S. the diamonds remained in the possession 
of his widow, and on her death her acting 
executor raised the question whether, as she had 
alleged they were her property, they could be 
disposed of for the benefit of her creditors ; but 
the court declared that the diamonds never 
formed part of her assets, but were the property 
of the plaintiff, Sir J. S., and that the executor 
must pay the plaintiff’s costs. Scale v. Haynes, 

9 Jur. (N.S.) 1338 ; 9 L. T. 570 ; 12 W. B. 239 ; 

3 N. R. 189. 

e, 

Will — New Diamonds afterwards added.] 

S. had a crotchet of diamonds belonging to his 
first wife, which by will he gave to his eldest 
son, to go to his heir in succession, as an heir- 
loom. Afterwards he married a second wife, 
and then turned the crotchet into a necklace, 
adding new diamonds of 200/. value, which was 
more than the value of the crotchet. Upon the 
death of S., his heir-general claimed the crotchet 
of the widow. Ordered that the master do 
separate the diamonds, and deliver the diamonds 
which were in the crotchet to the heir-at-law, as 
an heirloom. Calmady v. Calmadij, 11 Vin. 
Abr. 181, pi. 21. 

Conditional Bequest — Condition becoming 
possible.] — Testator bequeathed a bust, after his 
wife’s death, to “ J., now Duke of B.,” on con- 
dition that he caused it to be placed and remain 
in W. Abbey, and at the time of the delivery 
of it to him s^tle it so as to be held as an heir- 
loom by the persons who under the limitations 
to wliich the Abbey should be subject, should 
then be entitled to the possession thereof, with a 
gift over in case J. should neglect to do* so for 
twelve months after request by the trustees. J., 
Duke of B., had died in 1839. F. was Duke of B. 
at the time of testator’s will and death, and was 
owner in fee of W. Abbey. F. died during the 
lifetime of the tenant for life, and cons«ii;ently 
never received the bust. The present Duke of B. 
was willing to allow F.’s executors to place’ the 
bust in the Abbey : — Held, that t^e condition 
could not be performed by the duke’s executors, 
and that the bequest fell into the residi?ie of the 
testator’s pemonalty. Patching v. Barnett, 61 
L. J., Ch, 74 ; 45 L. T. 292 — G. A. Beversing 28 
W. B. 886, 
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c. Chattels Settled with a Title, 

liimitatiou Void for XTncertainty.] — When a 
trust IS created to secure the devolution of 
chattels as heirlooms, any limitations which are 
to take effect by way of postponement or de- 
feasance of an absolute interest are subject to 
all the rules which govern the validity of con- 
ditions subsequent, Such limitations, therefore, 
must be certain, not only in expression, but also 
in operation, and it is essential to their validity 
that it should be capable nf ascertainment at 
any given moment of time whether the limita- 
tion has or has not'' taken effect. A testator, 
who was a peer, bequeathed chattels to trustees, 
upon trust to permit and suffer the same to go 
and be held and enjoyed with the title, so far 
as the rules of law and equity would admit, 
bj^ the person who for the-, time being should 
be actually possessed of the title, in the nature 
of heirlooms, and so that no person in exist- 
ence at the time of the testator’s decease, or 
horn in due time afterwards, and afterwards 
coming to the title, should have any other than 
a life interest in the same, and so that no person 
should acquire an absolute interest in the same 
till the expiration of twenty-one years after the 
decease of all such persons as should be in ex- 
istence at the time of the testator’s decease and 
afterwards attaining the title : — Held, that the 
latter clause of the limitations was void for un- 
certainty in operation, and that the first person 
born after the death of the testator who attained 
the title acquired an absolute interest in the 
chattels, notwithstanding that there was still 
living a person who was alive at the time of the 
testator’s death, and who was capable of in- 
heriting the title. ( ViaoinDif)^ In r(\ 

Hxmonth (J^isoonnt') v. Praed, .52 L. J., Ch. 
420 ; 23 Ch. D. 158 ; 48 L. T. 422 ; 31 W. R. 
646. 

Remoteness.] — Y., by his will, bequeathed 

to trustees all his household goods, furniture, 
pictures, books, linen, &c., upon trust to permit 
his wife to have the use of them during her 
life ; and upon her death, to permit his son 
A. B. to have the use of the same goods, &:c., 
for his life ; and upon the decease of the sur- 
vivor of his wife and son, should be possessed, 
&c., in trust for such person as should from time 
be Ld. Y. ; it beiq^ his will that the goods, &c., 
after the decease of his wife, should from tune 

time go and be held and enjoyed with the 
title of the family as far as the rules of law and 
equity would permit : — Held, that the limitation 
over was void as being too remote, and that the 
estate vested absolutely in the eldest son of 
A. B., grandson of the testator, whi^was living 
at the date of his death. TollemaGlie v. Careen- 
try {ParV) 8 Bligh (N.s.) 547 ; 2 Cl. & F. 611. 

For Life, giving absolute Interest .] — L 

testator bequeathed personalty to trustees to pay 
the interest to 8ir G. A., Bart., for life, and 
after his decease to his eldest son ; but in case 
he should die, leaving no son, then in trust for 
the "peiftwus on whom the baronetcy should 
devolve, for life ; and after the extinction of the 
baronetcy, to fall into the residue of his estate. 
At the death oZ the testator. Sir G. A. and his 
two brothers, J. and R., on whom the baronetcy 
successively devolved, were living. Sir G. A. 
afterwards died without having had any issue: — 
Held, that Sir J. became absolutely entitled to 
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the proper: y, Maclnoorth v. Ihixmaii^ 2 Keen, 
658 ; 5 L. J., Ch. 127. 

For Life with Remainder.] — A testatrix, 

after bequeathing diamonds and china to L., 
Baron I., declared that she made “ the bequest to 
Lord L as head of the existing famil}’,” and so 
far as she lawfully could directed that the dia- 
monds and china should be ‘‘deemed heirlooms 
in the family of I., and be held and enjoyed by 
the person for the time being bearing the title 
of Baron I.” She then made a further bequest 
to “ the said Barou I.” L„ Baron I., died in the 
lifetime of the testatrix, being succeeded in the 
title by E. : — Held, that, although the first be- 
quest was not executory, L., if he had survived 
the testatrix, would only have taken a life.iuterest 
in the diamonds and china, with remainder to 
the person who should succeed him, anl that 
consequently E. was entitled to have the chattels 
delivered to him, but without prejudice to the 
question whether he was entitled for life or 
absolutely. v. InchUiuui (XuiyZ), 32 

L. T. 427 ; 23 W. R.’ 592. 

Held, also, that the second bequest was to L., 
and lapsed by his death m the bfetime of the 
testatrix. Ih, 

d. Riglits of Tenant in Tail. 

General Rule.] — Y'^here there is a limitation 
of realty in strict settlement, and a declaration 
of trust 0 ^ chattels to follow the limitations of 
the real estate simpliciter, the interest in the 
chattels will vest absolutely in the first taker of 
an estate of inheritance. Scarsdale (^Lord) v. 
Curzon, 1 J. ct H. 40 ; 29 L. J., Ch. 249 ; 6 Lur. 
(N.s.) 209, 246. 

An assignment or a bequest of personal estate, 
either immediately or by way of trust, executed 
in favour of one or more tenants for life, with 
remainder in tail, vests the interest absolutely 
in the first tenant in tail immediately upon his 
birth, and this whether the limitations are direct 
or by way of reference to the limitations of 
real estate, and the expression that the property 
is to be treated as heirlooms will carry it fJ^ord- 
ing to limitations of the realty. Ib. 

An addition of the words “ so far as the rules 
of law and equity will permit,” or the circum- 
stance of the legal interest being left in trustees, 
will not vary this. Ib, 

Doubtful words, tending to restrict the in- 
terest of the chattels to those who come into 
possession of the realty, will not -overrule the 
operation of the general canons of construction, 
nor suspend the interest until possession of the 
realty is acquired. But clear words imposing 
such a restriction, will overrule the ordinary 
construction of a bequest or settlement of heir- 
looms. Ib. 

By a settlement, leaseholds were limited upon 
trust for the person or persons who, for the time 
being, should, by virtue thereof, be seised of or 
entitled to the freehold hereditaments thereby 
settled ; with a proviso that they should not, for 
the purpose of transmission, vest absolutely in 
any child of a person thereby made tenant for 
life, who should not attain twenty-one. By the 
same settlement, plate and other chattels were 
limited upon trust for the person or persons 
who, for the time being, should by virtue 
thereof he seised of or entitled to the actual 
freehold of a mansion house thereby settled, so 
that the chattels might, so far as the rules of 
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law aiKl t ve circumstances of tlie cpe would 
admit, accompany'^ the mansion house as heir- 
looms for the beiiellt of the person or persons who, 
for the time being, should, under the limitations 
thereof, be seised of or entitled to the mansion 
house : with a proviso that the plate anrl other 
cha'-teis should not, for the purpose of trans- 
mission, ve.st ab-'Olntely in any child of a person 
thereby made tenant for life, who should not 
attain twenty-one ; but that such child shoiihl, 
nevertheless, during minority have the usufruct 
thereof. There were other clauses in the deed 
where the words “ actual freehold ” were used 
, in the sense of freeholtl in possession. G. was a 
tenant in tail who attained twenty-one, and died 
m the lifetime of a prior tenant for life. The 
plaiiitifi! succeeded 0. as tenant in tail, attained 
twenty-one, and came into iio^scssion : — Held, 
that the leaseholds vested absolutely in C,, and 
the plate and other chattels in the plaintiff. Ih 

Chattels directed to go as heirlooms with an 
estate, “ as far as the rules of law and equity 
will permit,’' vest in the ffist tenant in tail, who 
comes in esse, Yavyhan. v. Bunleni, 3 Bro. 
C. C. 101. 

General rule is, that leasehold estate limited 
with freehold vests alrsolutely on birth of first 
tenant in tail, subject to intention declaiCd or 
implied, that they shall go together as long as 
the rules of law and equity permit. Sovthamj^ 
ton (i(Ov7) V. TIerfford 2 V. &; B. 63 ; 2 

Hose, 63 ; 13 Tv. h. 18. 

A testator demised freehold to A.^for life, 
with remainder to the first son of A, in tail 
male, with remainders over ; aicd he gave his 
residuary personal estate in trust to lay it out 
in the purchase of 3Z. per cent, bank annuities, 
and to pay the dividends “ unto such person or 
persons as for the time being should by that his 
will be entitled to the rents and profits of his 
freehold hereditaments thereinbefore devised,” 
with the gifts over in case of the total failure 
of the estates tail limited by this will. On a 
petition by A. and his eldest son for a transfer to 
them of the fund which had been ‘paid into 
court ; — Held, that the general iniention of the 
testat{ii« being, not to create a perpetuity, but to 
give the personalty so as to go with the free- 
holds, the first tenant in tail was absolutely 
entitled to it, and an order was made as prayed. 
JoJinsirnii Tmsts, In re, L. E. 2 Hq. 716 ; 12 Jiir. 
(N.S.) 616. 

Tenant in Tail Dying under Age.] — Devise 
of real estato-to A. for life, remainder to tmstees 
to preserve contingent remainders, remainders to 
A.’s first and other sons in tail male, remainder 
to B. for life, remainder to trustees to preserve 
contingent remainders, remainder to B.’s first and 
other sons in tail male, remainder over ; and then 
, a bequest of plate and furniture in the house to 
be held and enjoyed by the several persons who 
should respectively and successively be entitled 
to the use and possession of the house in the 
natoe of heirlooms, to be annexed to and go 
along with the house for ever. A, had a son who 
died a few days after his birth. The plate vested 
absolutely in A.’s son as tenant in tail, and from 
Ifim was transmitted to A., his father, and in^.’s 
hands was liable to an execution at the suit of 
his creditoi’s. v. Eomilly’s Notes 

of Cases, 1 ; 1 Bro. G. 0. 274 : 4 Bro. P. C. 319. 

Testator directed that all his plate, furniture, 
" &c., at his mansion house should remain there as 
heirlooms, and devised the same to trustees, upon 
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trust, to permit the same to go, together with the 
mansion house, to such persons as should, from 
time to time, be entitled to it for so long time 
as the rules of law and equity would permit ; 
and cle vised bis real estates to trustees to the uso-i 
of several peisons an'l their first and other sons, 
&c., successively in strict settlement. The absolute 
interest in the personal chattels vested in the 
first tenant in tail, and upon his death, under 
age, passed to his representative. Can?' v. Enroll 
{Lord), 14 Yes. 478 ; 8 li. K, 394. 

ry 

In Lifetime of Tenant for Life.] — A testa- 
tor by his will directed thatvhis books and plate 
should be considered as heirlooms, and should 
pass with his real estate, in the same manner as 
if they were an estate of inheritance at common 
law, and should so continue annexed to his said 
real estate as long as the law would permit, to 
be inherited by the "several persons who should 
succeed thereto ; and he devised and bequeathed 
all his real and residuary personal estate to 
trustees upon trust for B,, C. for life, and .after 
the decease of R. C. for his first and other sons 
succejssively in tail male, and in default of sucli 
issue upon trust for Henry C., the eldest son of 
J. 0., for life, and after Ins decease for his first 
and other sons successively in tail male, and in 
default of such issue upon trust for “ the next 
eldest son of the said J. C. who shall survive the 
said Henry C.” for life, and after his decease 
upon trust for “ the first and other sons of the 
body of the said next eldest son of the said J. C. 
who shall survive the said Henry 0,” successively 
in tail male, and in default of such issue upon 
trust for his, the testator’s, own right heirs. 
R. C. and Henry 0. died without having married, 
J. C. died in testator’s lifetime. George was 
the next eldest son of J. G., wdio survived Henry. 
P. J. C. was the eldest son of George, and the 
first tenant in tail under the settlement, and he 
died an infant in the lifetime of R, C. and of 
Henry C. : — Held, that, notwithstanding the 
death of P. J. C. before it could be known 
whether his father would survive Henry C., or 
■whether there would be any issue male either of 
B. C. or Henry C., the heirlooms and residuary 
personalty vested absolutely in the legal per- 
sonal representative of P, J. C. Eoyg v. Jones 
(32 Beav. 45)) distinguished. Creuwell, In re, 
Parkin v. Cremvall, 52 L, J., Ch. 79’8 ; 24 Ch. D. 
102 ; 49 L. T. 590. ^ 

A testator, after devising fee-simplo estates to 
A. for life, with remainder to his first and oth^P^ 
sons m tail, and like remainders to B. for life, and 
to his sons in tail, and to several others, be- 
queathed certain real and personal chattels to 
trustees, in trust to permit and suffer A. to 
receive the ^ssues and profits thereof for liis life, 
and after his decease “ to permit and suffer each 
and every of the several other persons aforesaid, 
to whom an estate for life in real estates was 
hereinbefore limited, successively, and as each of 
them shall become seised of said real and free- 
hold estates under the aforesaid limitations 
thereof, to take and receive the rents, issues, 
and profits thereof, for and during the term of 
his and their natural life and lives re.’S^ii^tively, 
and from and after the decease of the last of the 
said last-mentioned tenants for life as shall 
become seised in manner aforesai(jl„ or if none of 
them shall so become seised, then, from and after 
the decease of the said A., upon trust to grant, 
assign, and convey the chattels “ to such person 
or persons as shall then become seised of the said 
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real and freehold estates under any of the limita- 
tions aforesaid” : — Held, that the chattels vested 
in a son of A., who was tenant m tail of the real 
estate, at the death of A., and did not vest in 
^an elder son of A., a prior tenant in tail, who 
died in t]ic lifetime of A., or remain in con- 
tingency until the death of the last of the 
successive tenants for life. Potts v. Potts^ 

9 Ir. Eq. R. 577 ; 3 Jo. & Lat. 353, Affirmed, 1 
H. L. Cas. 671. 

A testatrix seised in fee of a messuage and 
mill, sub]ect to the life estate of C , directed the 
same do be conveyed to the use of C. for life, 
with remainder to'' his first and other sons in 
tail, and directed her trustees to stand possessed 
of 2,000L stock, upon trust to apply the divi- 
dends from time to time iu the repairs of the 
messuage and mill at the request lu writing of 

O. , and after the death of^C. upon the applica- 
tion or request in writing of the person or persona 
entitled under the limitations thereinbefore 
directed, to the end and intent that the stock, 
and the interest and dividends thereof, might be, 
and be continued as long as the rules of law and 
equity would permit, as a fund for keeping the 
messuage and mill at all times in good and sub- 
fetautiai repair for the benefit of the person or 
persons who might from time to time be so in 
possession thereof or entitled thereto. The pro- 
perty was settled in accordance with the direc- 
tions of the will, and the first tenant in tail died 
in the lifetime of C., without having barred the 
entail : — Held, that the person who then came 
into possession as tenant in tail was entitled to 
the fund, and not the executors of the first 
tenant in tail. Cow v. Sutton^ 25 L. J., Oh. 845 ; 
2 Jur. (n.S.) 733. 

A testator possessed of leaseholds ^ for lives, 
insured each of the lives. By his will he directed 
the insurances to he kept up, and gave his real 
and personal estate for a tenant for life, with 
remainder to her children successively in tail. 
The eldest child died an infant. Subsequently 
one of the cestuis que vient died ; — Held, that 
the policy moneys did not belong to the legal 
personal representative of the deceased tenant 
iu tail. Meller v. Stanley, 12 W. R. 524. 

Son of Second Tenant for Life born before 
Son of First Tenant for Life.] — Where a testa- 
tor devises a leasehold for years to one for life 
(who has no cfrildren), with remainder to his 
^Jirst and other sons in tail male ; remainder to 
“'"another for life, and to his first and other sons in 
tail male, with several remainders over ; if the 
second tenant for life has a son horn before the 
first tenant for life has a son, the remainder in 
tail limited to that son will vest ; and all the 
subsequent remainders which v^re good, as 
possibilities, while the contingency of a nearer 
heir’s coming in esse were in suspense, are ipso 
facto from that moment determined ; and though 
such tenant in tail should die an infant the 
next day after his birth, yet the ownei'ship of 
the term must vest, and his administrator must 
take it subject only to be defeated by the birth 
of a son^ of the first tenant for life, which wiR 
stiR ]*d*<pl’ior to intestate infant in the order of 
limitation. Pelham (JLa(l\j) v. Gregory, 3 Bro. 

P. C. 204. 

' 0 

Freeholds under Shifting Clause — Trust of 
Leaseholds Executory.] — A testator devised liis 
freehold estates in Worcestershire to his third 
son and his issue male, with remainder to his 
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fourth sitn and his i.ssue mule, in sJnet settle- 
ment ; and he devised his freehold estates in 
Cardiganshire to his fourth sou and his issue 
male, with remainder to his fifth son and his 
issue male, in strict settlement. By a shifting 
clause it was provided that if his fourth son. or 
any issue male of his fourth son, should become 
actually entitled to the possession of his Worcester- 
shire estates, and if his fifth son or any of his 
issue male should bo then Rving, the limitations 
of his Cardiganshire estates m favour of his 
fourth son, or his issue male, should absolutely 
cease. He bequeathed his leasehold estates in 
Cardiganshire to trustees upon such trusts as, 
regard being had to the difference in the tenure 
of the premises respectively, 'would best or most^ 
nearly correspond with the uses declared of the 
Cardiganshire freeholds. The third son died a 
bachelor in the lifetime of the fourth son, who 
thereupon entered into the possession of the 
Worcestershire estates : — Held, that the fifth sou 
was entitled to the rents and profits of the 
Cardiganshire leaseholds, because they were 
given upon an executory trust ; and, assuming 
a shifting clause, if applied verbatim to the 
leaseholds, to be bad for remoteness, it ought to 
be“ modified as to render it free from 
thaP objection. J/des v. Harford, 12 Ch. D. 
601. 

Held, also, that the shifting clause was 
divisible, and in the events which happened 
was not bad for remoteness. 11), 

Tenant in T^il attaining Twenty-one in Life- 
time of Tenant for Life.] — A testator devised 
and bequeathed real and personal estates on 
trust to invest the rents and profits and annual 
proceeds while any person heneficiaRy interested 
in the real and personal estate, by virtue of the 
trusts afterwards declared, should be under 
twenty-one, for the purpose of accumulation ; 
and subject thereto for the eldest son then living 
of the testator’s daughter C. for life, remainder 
to his fij’st and other sons in tail, witb hke 
remainders to the other Rving sons of C., with 
divers renijfinders over, and an ultimate re- 
mainder to the testator’s right heirs anc^ext of 
kin. The will then provided that such person or 
persons as should thereunder be entitled to an 
estate tail in possession in the real estate should 
not be absolutely entitled to the leasehold and 
personal estates until he, she, or they respectively 
should attain the age of twenty-one ; and that 
the leasehold and personal estates should abso- 
lutely belong only to such persofi or persons as 
should first attain the age of twenty-one, and 
become entitled to an estate tail in possession in 
his real estate under the trusts therein aforesaid ; 
and in the meantime the same leasehold and 
personal estates should remain subject to the 
trusts thereinbefore declared : — Held, that the 
words “ in possession ” in the proviso in the will 
did not mean the actual receipt of the rents and 
profits of the real estate ; and that the proviso 
included only tenants in tail, by purchase, and 
was valid, and that the tenant in tail, entitled by 
purchase, who first attained the age of twenty- 
one, although in the lifetime of the tenant for 
life, was absolutely entitled (subject to his 
father’s life interest) to the leasehold and personal 
estates. Solloivay v. Wahher, 37 L. J., Ch. 865 ; 
L. R. G Eq. 523 ; 19 L. T. 514 ; 17 W. R, 94. 

Power to Sell and Invest in Real Estate,] — 
Leasehold estates bequeathed m trust to pay the 

so 
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rents and .profits ip the persons, foivthe time 
hemg, entitled imder the limitations of real 
estate, devised in strict settlement, with power 
to the trustees at any time, ivith the consent of 
the persons so entitled, or if minors at their own 
discretion, to sell and invest the produce in real 
estate to the same uses. The leasehold estates 
vest absolutely in the tenant in tail upon his 
birth, and the power is void. Ware y. Pollidl, 
11 Ves. 257 ; S li. R. 144. S. P., Sinitliaw 2 ^toH 
V. Hertford^ 2 V. & B. (53 ; 2 Rose, 63. 

Q-ift over of Freeholds revoked.] — Testator 
devised freehold estate to liis brother and his 
wife for their lives, remainder to A., his nephew, 
’'and the heirs male of his body, and for default 
of such ishue to B. in the same manner, remainder 
over ; he gave so much of the same estate as was 
leasehold to his brother and Ins wife for so many 
years of the term as they or the survivor should 
live, and directed that after the decease of the 
survivor, the leasehold premises should from time 
to time be held and enjoyed, and belong to the 
several persons in succession, who should for the 
time being be entitled to the freehold as. far as 
The rules of law would admit, and gave the same 
<lirecti<)ns as to the furniture of the mat^sion- 
liouse. By codicil reciting that he had devised 
the fi’ecboid part, after failure of issue male of 
A., to B. in tail male, <kc., he revoked those 
limitations, and after failine of issue male of A., 
devised to others, and repeated the disposition 
he had made of the leasehold and furnpiure. A. 
takes the leasehold absolutely. Fov(hjce v. Ford^ 

2 Ves. 536. ^ 

Disposition niLtil Person entitled attains 
Twenty-one.] — S. devised all his books, pictures, ' 
and household goods to such male person when 
he should attain twenty-one, as should be then 
entitled to the trust, in possession of his real 
e-state before devised, and till then he directed 
they should be kept at H., and be used in the 
meantime by such male person residing there, 
declaring it to be his will and desire that they 
,shonld go ill the nature of heirlooms, with his 
cstatef^md be used therewith, as long as the law 
would permit. The pictures, books, and house- 
hold goods ought to go as heirlooms as fully as 
the law will allow, for the devise is a disposition 
only of the use till some person, who is entitled 
to the inheritance, should come into possession 
by attaining twenty-one. Tvaford v. Traffurd, 

3 Atk. 347. 

r f' ^ 

Absolute Interest on Disentailing.] — S., by 
will, gave 5,000Z. to the eldest son of his late 
brother for life, with remainder upon trusts 
corresponding with the limitations made by A. 
of the 0. estate in favour of his issue, but subject 
to an executory HmitRtion over on the death 
under twenty-one, without issue then living, of 
any person who, under the said limitations of the 
0. estate, would be tenant in tail by purchase. 
A. had never made any settlement, but had 
registered according to the law of Scotland two 
<Ieeds of entail of the G, estate, of which he was 
then tenant in tail in possession. A.’s eldest 
von, having executed a disentailing deed, •'and 
thereby become owner in fee of the C. e^ate, 
claimed the 6,000Z. absolutely : — Held, that he 
liad become absolutely entitled to the 5,000Z. on 
the completion of the instrument of disentail. 
jScJuaih v. Scott, 22 "W. R. 513. 

A testator devised an estate in strict settle- 
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ment ; he also gave a fund in trust to keep the 
estate in repair for a term of years, and to pay 
the surplus to the person for the time being 
entitled to the land. The testator prohibited 
any trees fiom being cut during the term, and^ 
deprived any person so doing from any benefit 
of the fund. At the end of the term the fund 
was to go to the person in possession of the 
estate, if a descendant of either of Ins sons ; 
otherwi.se to the descendants of his brothers and 
sisters ; — Held, that by barring the entail the 
persons became imfhediately entitled to the 
fund. Colsonc Tevd, In re, Kay, 133 : 2 Eq. 
R. 257 ; 23 L. J., Oh. 155 ; S W. R. 111. 

Life Interest only in Heirlooms.] — A father 
devised all his real estate, subject to certain 
settlements, to his eldest son, who was also 
residuary legatee, install male, with remainders 
over, and bequeathed plate, &:c,, “to go and 
remain as heirlooms, together wdth my estates ” : 
— Held, that the son took only a life Interest in 
the chattels bequeathed as heirlooms. Rohinson 
V. Rohinson, 33 L. T. 663. 

Furniture.] — Furniture, &c., at H. bequeathed 
for the use of those who should enjoy the 
estate, to be taken care of and delivered by 
executors, and to remain at H., as if in his own 
posse.ssioii, ve.sts in the first tenant for life. 

V. Rlaclimun, 1 Ves. Sen. 107. 

Devise that the household stuff at H. should 
remain there for the use of those who enjoy the 
estate by a settlement, to be taken care of and 
delivered by executor, kc. ; it goes to the repre- 
sentative of the first taker, who was tenant for 
life, and is not to be sold as heirlooms with the 
house, aljjhough no estate in tail vestetl. Id. 
202 . 

“Actual Possession ” — Disruption of limita- 
tions not foreseen by Settlor.] — Chattels were be- 
queathed, “ in the nature of an heirloom, to the per- 
son who, for the time being, shall be in the actual 
possession and enjoyment of my freehold estates, 
under the limitations of this my will ” : — Held, that 
they did not vest absolutely in a tenant in tail 
whose estate was defeasible, and who never came 
into possession. Held, also, that they did vest 
absolutely in the person wdio, in the events which 
happened, would have been tenant in tail m 
possession, if his estate had not been defeated by 
the execution of a disentailing^eed. To destroy 
the right of such person to the chattels, hiA 
exclusion from possession of the freeholds mu^ 
arise from some act or disposition of the testator, 
and not from any foreign circumstance beyond 
the testator’s control. ITogq v. Jones, 1 N. R. 
222 ; 32 Beav. 45 ; 32 L. ‘j., Oh. 361 : 9 Jur, 
(N.S.) 507 : ^ L. T. S16. 

If chattels are given to such person as shall be 
in possession of settled estates under the limita- 
tions of the settlor’s will, a disruption of the 
limitations before the time, by an act not con- 
templated by the settlor, and over which he had 
no control, will not accelerate of affect the gift. 
The chattels will still devolve upon the person 
who but for the disruption would have been en- 
titled to the estates. 2 h. ^ 

A testator bequeathed plate for the use of his 
wife diu'ing her life, and after her death he gave 
the same, in the nature of an heirloom, to the 
person who, for the time being, should be in the 
actual possession and enjojonent of 35is freehold 
estates under the limitations of his will. The 
real estates were limited to trustees, to receive 
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^ncl accumulate the rents, and mahe payments 
thereout to his son during his life ; and after his 
•death, for the first and other sons of his son in 
tail male, remainder to the testator’s daughter 
for life, remainder to her first and other sons in 
tail male, remainders over. The daughter and 
B., her eldest son, joined in sufiering a recovery. 
Both died in the lifetime of the sou. B. left a 
son, and devised his real estates to trustees. 
Upon the death of the testator's son without 
issue, B.’s son would, under the limitations of the 
wiil, have become entitled to the actual posses- 
sion and enjoyment of the real estates : — Held, 
that notwithstanding the recovery suftered, he 
was entitled to the plate. Xh. 


e. Directions against Vesting under 
Twenty- one. 

Not extending to Tenants in Tail by Descent.] 

— Gr. devised freeholds for the use of his nephew 
tor life, with remainder to the use of his first 
•and other sons in tail male, with successive 
remainders over for life, and remainders to the 
hrst and other sons of the successive tenants for 
life in tail male ; and he bequeathed his residu- 
jiry personal estate upon such trusts as were 
thereby declared concerning the devised freehold 
liereditaments, “ or as near thereto as the rules of 
law and equity would permit ; provided, never- 
theless, that such residuary personal estate should 
•not vest absolutely in any tenant in tail, unless 
such person should attain the age of twenty-one 
years ” • — Held, that the proviso merely narrowed 
the class who would have taken under the 
previous words of gift, and did not extend such 
■class to tenants in tail by descent ; And, there- 
fore, the personalty vested only in tenants in 
tail by purchase, and the gift was not void for 
remoteness. Clivhtle v. Goslbuf^ 35 L. J., Ch. 

; L. B. 1 H. L. 279 ; 15 L. T. 40. 

Held, also, that the words as near as the 
I’liles of law and equity will permit,” would not 
“by their own force have controlled the construc- 
tion. Ih, 

With no G-ift Over.] — By a settlement in 1804, 
real estate was settled to the use of C., third 
Earl of Harrington, for life, with remainder to 
liis first son, Lord Petersham, for life, remainder 
to the first and "other sons successively of Lord 
, Petersham, in tail male, with similar remainders 
in succession to the eight other sons of the third 
earl for life, and their respective first and other , 
sons in tail male ; remainder to the third earl in 
fee. By his will, made in 1824, the third earl 
gave chattels upon trust “for the person or 
liersons who for the time being shcAld, under the 
limitations in the settlement, be in the actual 
possession of the estates, to the intent that the 
same chattels might be deemed heirlooms, to go 
along and for ever be enjoyed with the estates, 
so far as the rules of law and equity will permit, 
hut so, nevertheless, as that the same chattels 
'Should not, as to the effect or purpose of trans- 
mission, vest absolutely in any person who under 
the* s^x^ment should become seised of or en- 
titled to the estates for an estate of inheritance 
either in possession or reversion, or otherwise, 
unless such ^person should attain the age of 
twenty-one, or dying under that age should leave 
issue inlientable under the limitations in the 
settlement.” The testator gave his residuary 
personal estate upon trusts for investment in 
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lands te be settled to the same u-cs as those 
ileclared in the settlement of 1804. The fir^t 
tenant m tail in possession died lUKlcr twenty- 
one, within the period allowed by the law^ as to 
perpetuities : — Held, that the gift was not an 
executory bequest, and that the estate of the 
first tenant in tail wa^ thereby terminated, but 
that there were no words which carried over the 
chattels m that event to any other tenant for 
life or tenant in tail, and that the chattels there- 
fore passed liy the residuary clause in the will. 
JXarrutfffofi lCountr.ss) v. lXnrrin(]foti (^EarV)^ 
40 L. J., Cb. 716 ; L. R. 5 H. L. 87. And see 
S. a, 37 L. J,, Ch. ,593 ; L. K. 3 Ch. 664 ; 19 
L. T. 38 ; 16 W. R. 742. 

Held, also, that the proviso that no tenant ii? 
tail should take absolutely unless he attained 
tweuty-one, was a condition inseparably annexed 
to the gift, so that any tenant in tail must take 
subject to it, and if the proviso was void the 
whole gift iras void. 11). 

Covenant Executed by Decree of Court.] — 

Covenant in marriage settlement to settle lease- 
hold estates 111 trust for such persons, and such 
or the like estates, ends, intents, and purposes, 
as hir as the law would allow, as declared con- 
cerning real estates, limited to the first and 
other sons in tail male, with several remainders ; 
the court, m executing the covenant, declared 
that no person should be entitled to the absolute 
property unless he should attain twenty-one ; 
or die -under that age leaving issue male. 
JXpwrastle v. Linroln (^Countess'), 3 Ves. 

387 ; 4 R. R. 31. But see the variations in tins 
decree, Id, 398, ii., and 12 Yes. 218, on appeal. 

I Proviso not Independent, but Qualifying pre- 
|vious Limitations,] — A testator, after giving 
several legacies, directed his trustees to invest 
dividends, and rents, and profits, and the annual 
proceeds of his real and personal estates, during 
the time that any person beneficially interested 
in those estates should be under twenty-one, in 
order to accumulate the personal estate. They 
were then td hold his real and personal estates 
for his first grandson, the eldest son of hi^daugh- 
ter, then living, for his life, and after his death 
for the first and other sons of that grandson in 
tail, remainder over to the other sons of the 
daughter. After other remainders there was an 
ultimate trust for the testator’s .right heirs and 
next of kin according to the nature and tenure 
of tl;^e trust estates respectively. Then followed 
this proviso : “ I declare it to be my wilt and 
meaning that such person as shall under this my 
will he entitled to an estate tail in possession in 
my real estate shall not be absolutely entitled to 
my leasehold and personal estates until he shall 
attain the age of twenty- one, and that my lease- 
hold and personal estates shall absolutely belong 
only to such person as shall first attain the age 
of twenty -one, and become entitled to an estate 
tail in possession in my real estate under the 
trusts aforesaid.” The eldest grandson was 
in possession of the life estate — his eldest son 
died under twenty-one without issue — ^but bis 
second son attained that age during his father’s 
nbetime : — Held, that this proviso was not a new 
anR independent disposition, but a qualification 
of all the preceding limitations, Miirtelli v. 
Holloioay, 42 L. J., Ch. 26 ; L. R. 6 H. L. 532. 

Held, also, that the second son fulfilled all thei, 
conditions of the proviso, and was absolutely 
entitled to the personal estates. Ilj. 

30—2 
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f* wiffiLts Other Persons/ 

ftuasi Estate Tail — Absolute Interest.] — Per- 
sonal estate incapable of entail. Stafford QEarV) 
Y. 2 Ves, sen. 171. 

Personal effects not to be given in perpetuity 
to heirs of body ; and remainders void. Id, 181. 

Limitation ■svhich would create an estate tail, 
as to freehold jn’riperty. would give an absolute 
interest if applied to personal estate. Sterne, 
Ex parte, r> Yes. 159. 

It is the duty of the court to give effect to the 
intention of testators as far as the rules of law 
‘ will permit ; but if a testator uses words which, 
by their plain import, give an absolute estate, 
<:he circumstance of his giving the same absolute 
estate to a succession of legatees, in a manner 
incompatible and inconsistent with the free 
enjoyment of tne property plainly given to the 
first, will not authorise the court to alter the 
effect of the words by which that property is 
given. The first legatee of a quasi estate tail 
in personalty takes the absolute interest, not- 
withstanding a manifest and avowed intention 
to give a succession of limited interests. It has 
been established, that the words of a will must 
be cnnstrned with reference to the subiect- 
matter, and that the same words even in the 
same sentence may have one effect in their 
application to real estate, and another under 
other circumstances proper for the consideration 
of the court in construing their effect in their 
application to personal estate. Byng Straf- 
ford (^LoreV), o Beav. 558 : 12 L, J., Ch. 169 ; 
7 Jur. 98. Affirmed, sub nom. Iloare v. Bgng, 
10 Cl. & F. 508 ; 8 Jur. 563. 

Tenant for Life.] — One settles a house on his 
daughter for life, with remainder over, and then 
by will devises the goods and furniture of the 
house to such persons as were to have the house 
after his death. By the settlement, the goods 
and furniture shall go according to the devise, 
and shall not be under the power of the first 
taker to dispose of, nor subject to her or her hus- 
band’s debts. OJjletj v, Qiflef/, Pre. Ch. 26, 

'Sxecutiou for Behts.] — Chatteh devised 

as heirlooms to a certain house are removed by 
the tenant for life of that house to another, and 
are there taken in execution for a debt of the 
tenant for life. On a question whether these 
chattels were liable to be so taken, it was held 
they were. But this was so held under the par- 
ticulp words testator’s will. Foley v. Burnell, 
4 Bro, P. C. 319 ; Romilly’s notes of cases, 1 
— C. A. 

trader Shifting Clause.] — A testatrix gave the 
H. estate to A, in fee, with a shifting danse to 
D. in fee if A. should become possessed of the 
K, estate ; and gave certain household goods as 
heh'looms to A. and the persons possessed of the 
H. estate under the above limitations. After the 
death of D., A. became possessed of the K. estate : 
— Held, that the hehiooms belonged to the per- 
sonal representative of D. Cainyhell v. IngUhy, 
25 L. J.. Ch. 761 ; 2 Jur. (K.S.) 410, 556 ; 4 
W. E. 433. 

XTnder substituted limitations,] — Testator, *by 
his wiU, directed that certain chattels in his man- 
sion house should be annexed thereto, and be 
^inherited and enjoyed by the several persons 
who should succeed to his real estates under the 
limitations of his will. By a codicil, he limited 
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his estates to certain other persons, and declared 
that tho^e limitations should take effect m preced- 
ence to the limitations in his will : — Held, that 
the persons entitled under the limitations in the 
codicil were entitled to the benefit of the direc-^- 
tion respecting the chattels m the will. Eca}rs 
V, Frans, 17 Sim. lOS ; 14 Jur. 383. 

Limitations, how far G-ood.] — Limitation of per- 
sonal chattels to go as heirlooms with real estate. 
Chattels shall follow that estate into a contingent 
remainder. Qower v. Kxrosxenor, 5 Madd. 337, 

"Where testator himself refers to “the rules of 
law,” the limitations ought td go as far as those 
rules will permit. Id. 348. 

Ah limitations of personal estate may be good 
until one vests, carrying the whole interest. 
Broom v. Briggs, 4 Yes, 717 ; 4 E. E. 323. 

A bequest* of leaseholds by reference to the 
uses declared respecting freeholds, make the lease- 
holds subject to other limitations and restrictions 
declared concerniug the freeholds. Hecisman v. 
Prarse, 40 L. X, Ch. 258 ; L. E. 11 Eq. 522, 

Court's of equity vnll carry the limitation of a 
personal chattel, or trust of it, no further than 
the judges have done in the case of legal limita- 
tion of terms for vears. Beauclerk v. Dormer. 

2 Atk. 308. 

intimate Limitation to Testator’s Heir,] — 

If a testator directs his real estate to be settled 
on his son, his heir apparent, for life, with 
remainder to the first and other sons of his soir 
in tail, with remainder to A. for life, with re- 
mainder to his first and other sons in tail, with 
remainders to other persons and their sons in 
like manner, and, ultimately, on his right heirs, 
and his iTersonal estate to be settled on the 
same pei’sons, in the same order and succession, 
and for the same estates and interests, so far as 
the nature of the property and the rules of law 
and equity will admit of, the court, if a suit is 
instituted immediately after the testator’s death 
for the purpose of having a settlement made, will 
order the ultimate limitation of the personal and 
real estate to be made to the person who is the 
testator’s heir. Boydell v. Goliglttly, 14 Sim. 
32S ; 9 Jur. 2. 

Testator gave his freehold and copyhold estates 
and his personal estate to certain persons (whom 
he appointed his executors), in trust, out of his 
personal estate, and by sale or ^Tiortgage of his 
freehold and copyhold estates, to raise money 
sufficient to pay his debts, funeral expenses, and^ 
legacies, and, out of the rents and interest of so 
much of his real and personal estate as should 
not be sold or disposed of for those purposes, to 
pay certain anuuities and such sums as his 
trustees shouki think sufficient for the mainten- 
ance of his son John and his children (if he 
should have any), and to accumulate the residue 
of the rents and interests during the life of John, 
and after John’s decease, to stand seised of his 
real estates in trust for John’s first son, and the 
heirs of the body of such first son sinccessively as 
they should be in priority of birth, and for the 
several and respective heirs of the body and 
bodies of every such son, and, for defau^^N^ such 
issue, for A. for life, with remainder to his sons 
in tail, with remainder to B. and his sons, and to 
C. and D, and their sons, in like (planner, with 
remainder to his own right heirs for ev'er ; and 
he declared that his trustees and executors should 
stand possessed of his personal estate after John's 
death, in trust for such pei’son and persons, in 
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the same order and succession, and for such and 
the same estates and interest, as were thereby 
declared concerning his real estates, so far as the 
nature of the property, the rules of law and 
^ equity, the deaths of parties, and other con- 
tingencies would atiniit of. The testator died in 
1780 ; his son John was his heir-at-law and 
customary heir. John, and A., B., C,, D., died 
without issue * — Held, that the trusts subsequent 
to the trust for the first son of John were not 
void for remoteness, and +bat the ultimate trust 
of the personal estate, as well as of the freehold 
and copyhold estates, vested on the testator’s death 
in his son John as his heir-at-law at his death. Ih. 

Trusts whether Executory — TJltimate Trust 
■for Next-of-Kin.] — A settlement, on marriage, of 
real estate, upon trust for the intended wife for 
life, remainder to the hnslfilnd for life, and. after 
the death of the survivor, in trust for and to 
be released and conveyed unto ” the children, as 
the parents or the survivor should appoint ; in 
<lefaiilt, ‘Mn trii^t for and to be released and 
conveyed unto” the children, as tenants m 
common in tail ,■ and in default of issue, if the 
wife should survive the husband, “ in trust for 
and to be released and conveyed unto ” the 
wife, her heirs and assigns for ever.” By the 
same deed personal property was assigneil to the 
trustees upon trust to pay the income and 
principal to such pei'soii and persons, for such 
uses, ends, intents, and purposes, and in such 
manner and form, and subject to the same 
powers, provisoes, contingencies, declarations, 
find agreements, as were expres^ed concerning 
the payment by the trustees of the rents and 
profits of the real estate, and concer^iing their 
'release and conveyance of the same, or as near 
thereto as circumstances and the nature of the 
case would admit” : — Held, that this trust of 
the personalty was not rendered executory by 
reference to the direction to release and convey 
the real estate, such direction being merely 
superadded to a distinct declaration of trust of 
Mich real estate. This con^trnctlon was not altered 
by a proviso immediately following the limitation 
ot the personal estate, that the ultimate limita- 
tion in favour of the heirs of the wfife should, 
with respect to the personal estate, be construed 
to be for her next-of-kin ; the meaning of such 
i'>rovi.‘-o being ccly, that if, by the failure of the 
preceding limitations, the real estate should at 
any time become vested in possession in the heirs 
of the ivife, the personalty, which was settled 
upon corresponding trusts, should belong to her 
next-of-kin. Ih. 

There was only one child of the marriage, 
who died an infant, in the lifetime of his father. 
On the death of the father . — H*d, that such 
•child took an absolute interest in the personalty, 
subject to open and let in other children, if any. 
Doncader v. J)oncade)\ 3 K. &: J. 06 ; 2 Jur. 
.(Jf.S.) 1066. 

Lien of Tenant for Life for Advances to 
'Trustees.] — A tenant for life under a settlement 
eompvi-^g shares has a lien on the shares for 
repaymient with interest of advances made at 
the request of the trustees for the purpose of 
paying '-calla on the shares, even though the 
trustees ihi^it, by exercising powers vested in 
them, ka 4 re raised the necessary money otherwfise. 
ToU V. moY\oxm, L. E. 19 Bq, 69 ; 32 L. T. 8 ; 
m W. K. 155. 

Eailway shares were settled on a married 
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woman -for life for her separate me, with re- 
mainders over. Calls were made, which the 
trustees had no means of paying, and at the 
request of the trustees, in order to prevent a 
sale or forfeiture of the shares, the tenant for 
life advanced to the trustees out of her sei)arate 
estate the sums required for payment of the 
calls. The tenant for life having died • — Held, 
that the sums so advanced by her wei'e iii the 
nature of salvage moneys, and ought to be 
repaid out of the shares wdh interest at four per 
cent, from her death. Ih, 

gr. Protection of and Security for Heirlooms. 

Practice.] — Practice as to tenant for life? 
giving security for heirlooms. Coiiduitt v. !^oaue^ 

1 Coll. C. C. 285 ; 13 L. J., Ch. 390. 

Custody in Interval.] — ^As to the custody of 
plate left as heirlooms, in the interval before 
any person became entitled to the posse^^sion. 
Mils V. 2I(U‘Lcell, 12 Beav. lOd. 

Inspection.] — Inspection ordered on motion 
of articles claimed by the plaintifis as heirlooms, 
in a chest at the bankers of the defendant, insist- 
ing 3y answer on a lien, IlacclesfieUl 
V, Davis, 3 V. A B.16. 

h. Sale. 

Jurisdiction — Sale for Benefit of all Parties.] — 
The conH has no jurisdiction to order a sale of 
heirlooms which are settled in strict settlement, 
simply on the ^I’ound that a sale will be for the 
benefit of all parties interested. M Eunvouvt v. 
drpqtm}, 45 L. J., Ch. 741 ; 3 Ch. D. 635 ; 
25 W. E. 6. 

But where in an administration suit a strong 
case was made for the sale of heirlooms settled 
by the will, liberty was given to take proceedings 
for obtaining a private act, and to apply in the 
suit as to the costs of such proceedings if they 
should prove unsuccessful. Ih. 

Por Paying off Mortgages.] — The court 

has jurisdiction to order a sale of heirlooms apart 
from the land to which they are attachecT^or the 
purpo^,e of paying off mortgages, and will do so 
at the instance of a tenant for life where satisfied 
that it will be for the benefit of the parties in- 
terested that they should be sold, even where 
there are infant tenants in tail in remainder. 
Fane v. Fane, 46 L. J., Ch. 174 ; 2 Ch. D. 711. 

Unprofitable Leas'ekolds.] — Leaseholds, specifi- 
cally bequeathed to married women successively 
for life, for their separate use, with remainder to 
infants, proved damnosa hfereditas. The court 
decreed a sale notwithstanding the executors had 
so far assented to the bequest as to put the first 
tenant for life into possession, Lonsdale (Eavl) 
Eenditolclt (^Countesd), 3 E. vt J. 185 ; 3 Jnr. 
(27.S.) 328, 

And the second tenant for life, who had de- 
clined the property in specie . — Held, neverthe- 
less, entitled to a life interest in the proceeds of 
the sale, and that without such life interest con- 
tributing to the charges on the estate which 
accrued since she became entitled m possession. 

n. 

5. Buenitubb Other Personalty. 

Settlement of "Wife’s Property on herself to, 
enable her to Trade.] — A woman may, before 
marriage, with the consent of her intended hus- 
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band. conv^r all bey stock-m-trade and garniture 
to trustees, to enable her to carry on her business 
separately ; and if the husband does not inter- 
meddle with them, and there is no fraud, such 
effects (though fluctuating) are not liable to his 
debts : but whether the trade is carried on 
solely by the wife, or jointly with the husband, is 
a question of fact for the jury ; and if they deter- 
mine the latter, the stock-in-trade is liable to the 
debts of the husband ; but even in such a case 
the furniture is not. though removed to the hus- 
band’s house. It is no objection to such a settle- 
ment, that there is no inventory of the goods in- 
tended to be thus settled. Jarjiut/i IVooUoton. 

3 Term Rep. 618 : 1 R. R. 780. 

^ By a settlement before marriage, 32 cows, 
and the increase and produce arising there- 
from, the jiropertj" of the woman, were assigned 
to trustees for her separate use, the husband 
covenanting to permit her to carry on the trade 
of a cow-keeper, to her own sole use. After the 
marriage, the wife, with the profits of her trade, 
purchased four more cows : — Held, that the 
settlement was good against the creditors of the 
husband, and that the cows purchased after the 
marriage were also protected hy it. Ilashnttm 
V. Gill, 3 Dough 415 ; 3 Term Rep. 620, !> ; 1 
R. R. 783. 

A feme sole who kept a horse and chaise to visit 
her customers before marriage, hy deed conveyed 
to trustees, all her household furniture, goods, 
and chattels*’ (specified in a schedule in which 
the horse and chaise were not included), md “ all 
her stock-in-trade, materials, and^ other articles 
belonging to her, in and about her business.” 
After marriage, she used the horse and chaise as 
before : — Held, that the horse and chaise passed 
to the trustees by the deed, and were not liable 
to be taken in execution for the debts of her 
husband. Dean v. Brown, 8 D. & R. 95 ; 5 
B. & C. 336 ; 2 Car. P. 62. 

Of furniture on Wife— Fresh Furniture sub- 
ject to Settlement.] — A marriage settlement, re- 
citing that it had been agreed that the intended 
husband should settle and assign afl the house- 
hold go<?lls belonging to him, and to which he 
would become entitled on the solemnisation of 
the marriage, and set forth in an inventory, wit- 
nessed that the husband did assign aU the house- 
hold goods belonging to him, set forth in the in- 
ventory, to a ti^jbtee after the marriage, to assign 
the same to such person as the wife should by 
deed or will amiomt, and in default of app^int- 
mentr to pernnt her to retain possession and 
enjoy the household goods, and to seU the same 
for her sole use and benefit, exclusive of the hus- 
band, and not subject to his debts ; and after the 
death of the wife, for the husband ; and after the 
death of the husband, in case the wife should 
survive him, for the wife*^ but in case she should 
die during his life, for him. The goods men- 
tioned in the inventory were in a house in the 
possession of the husband; a part of them 
belonged to the father of the wife, which he had 
agreed to give her, a part to the wife, and the 
remainder to the husband. The marriage was 
solemnised ; the parties enjoyed the use of the 
furnitui’e for five years, when they removed, afid 
the husband, at the desire of the ^df e, exchanged 
some articles, and sold some, and with the pro- 
ceeds bought others. The trustee was informed 
of this, and approved, and ever since the husband 
and his wife continued to use and enjoy the 
furniture Held, that the husband joined in 
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conveying the whole of the goods to the trustee 
for the sole and separate use of his wife : that 
the exchanging part of the goods, and the selling 
other parts, and buying fresh goods, were acts 
! done by the husband, as the agent of the trustee,^ 
and that therefore the substituted goods must be 
considered as belonging to the trustee, and sub- 
ject to the trusts of the deed. Bane v. Griflla, (t 
L. T. 533. 

6. iKStiRAKCE Policies. 

r 

a. In G-eneral. — See ante, col. 839. 

b. Duties and Liabilities of Trustees, 

Lieu for Premiums Advanced.] — A trustee,, 
having a duty to keep up a policy, and the means 
of procuring funds for that purpose, can himself 
acquire no lien on the policy for premiums paid 
out of his own moneyS, nor can he give any lien 
thereon to a third party who advances monej^ 
for that purpose, and which is so applied. Clack 
v. Holland, 19 Beav. 262 ; 24 L. J., Ch. 13 ; 18 
Jur. 1007 ; 2 W. R. 402. 

If a trustee has no funds properly applicable 
for keeping up a trust policy, he may advance 
or borrow money to pay the premiums, and the 
amount will be a lien on the policies. II). 

A policy was held on trust ; the trustee assigned 
it to A, B. to secure some premiums. It being 
held that A. B., under the circumstances, had iio< 
lien on the policy, it was aho held that he had 
obtained no priority over the cestui que trust, 
by first giving notice of the assignment to the 
assurance office. Ih. 

Where it is the duty of a trustee or executor 
to obtain payment of a sum of money, he i& 
exonerateci, and never required to make good 
any loss if he has done all he could to obtain 
payment, but his efforts have not proved success- 
ful ; nay, more, if he has taken no steps at all to 
obtain payment, but it appears that if he had done 
they 'would have been, or there is reasonable 
ground for believing they would have been, in- 
effectual, he is exonerated from aR liability. 1 h. 

In the case of a chose m action, which is not 
assignable at law, the transferee, taking only an 
equitable interest, can obtain no greater benefit 
in it than the transferor himself possessed. Ih. 

Trust funds were lent to A. B. (the tenant for 
life) with the assent of his wife and children, 
who were entitled in remainder x" A. B. secureiL 
the repayment to the trustees by^a life policy 
and a charge on his living. The" trustees for * 
seventeen years, with the assent and concurrence 
of A. B., paid over the sinplus proceeds of th&^ 
living to A. B.’s family, from whom he was living 
separate : — Held, that the debt was not thereby 
satisfied. 

Covenant to Insure — Money Lent hy Trustees, 
on Security of Policy.] — A. husband covenanted 
to insure his life for 1,2002. and assign the policy 
to trustees, and confessed a judgment to them to< 
same amount, which was to be .called in if policy 
not kept up. Another sum of 8002. in the same 
settlement was lent by the trustees to the hus- 
band on the security of a policy to that anuyunt 
on husband’s life. No other policy was^s^gned, 
and no steps taken to enforce the judgment-anci 
covenant : — Held, that the proceeds of the policy 
were not necessarily to be considered as obtained 
in pursuance of the husband’s obligation, and. 
that the trustees’ liability in not compelling pay- 
ment depended on the husband’s ability. Ball 
I V. Ball, 11 Ir. Eq. E. 370, 
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7. Deficiency in Settled Pbopeety, 

In Distributive Share Settled.] — By a 

marriage settlement after reciting that the settlor 
rwas absolutely entitled to 7,000Z , part of a dis- 
tributive share in an estate which was being 
administered in chancery, and an agreement that 
5,000Z., part of the 7,000L, should be settled, it 
w'as witnessed that 5,000?. (part of the 7,000?, so 
belonging to the settlor as before mentioned) 
was settled upon certain trusts : — Held, that the 
parties claiming under th« settlement were not 
entitled, the distributive share fading to realise 
the 5,000?., to have?^the difference made up out of 
the general estate of the settlor. JEcans v. Wyatt, 

Beav. 217 ; 8 Jur. (N.S.) 499 ; 7 L. T. 86 ; 
10 W. R, 818. 

life Annuity — ^Arrears — Deficiency of Income 
— Charge on Corpus.] — By* marriage settlement, 
dated the 29th January, 1821, two sums of 3,000?. 
and 1,000?. (Irish currency), w^ere vested in trus- 
tees in trust to pay the income to the husband 
for life, and, after his death, in case the wife sur- 
vived to pay to her out of the income an annuity 
of 200?. (Irish currency) for her life ; and after 
the death of the husband, subject to the said 
annuity, in trust for the issue of the marriage. 
At the date of the settlement, the trust bonds 
were represented by two bonds for 3,000?, and 
1,000?., bearing interest at 6/. per cent., given 
respectively by the husband and the wife’s 
father. They were paid off shortly after the 
marriage, and the 4,000?. was invested in govern- 
mentstock, which produced annually 112?. 13,?. 6^?. 
only. The husband died in 1871, and the wife 
died in 1883, leaving one daughter issue of the 
marriage : — Held, that the executor pf the • wdfe 
was entitled to be paid out of the corpus of the 
trust fund a sum of money amounting to the 
difference between 112?. 13^. 6r?. and 2001. (Irish 
currency) annually during the eleven and a-half 
years that the wife survived her husband, 
Fepper'a Trusts, In re, 13 L. R. Ir. 108. 

Business on Trust for Successive Tenants for 
life — Loss during First, Profit during Second, 
Tenancy for Life.] — In an action to execute the 
trusts of a settlement, by which (inter alia) a 
business was assigned to trustees on trust for 
successive tenants for life and remaindermen, a 
receiver and p^nager was appointed to carry on 
the business. During the life of the first tenant for 
life the business was carried on by the receiver at 
a loss ; during the life of the second tenant for life 
profits were earned : — Held, that the loss must be 
made good out of the subsequent profits, and not 
out of capital. Upton v. Brown, 54 L. J., Ch. 614 ; 
26 Oh. D. 588 ; 51 L. T. 591 ; 32 W. R. 679. 

# 

Insufidcient Mortgage Security — Compound 
Interest.] — Money w^hicli was settled by a testa- 
tor’s will was invested by the trustees of the will 
on mortgage. The interest fell into arrear, and 
W'hen the mortgaged property w'as sold it realised 
a sum less than the principal of the mortgage 
money : — Held, that the sum realised by the sale 
miist be apportioned betw^een the tenant for life 
of fe*3ittled money and the persons entitled to 
it -in remainder, in the proportions which the 
principal of the mortgage money (which belonged 
to the pers:)ns entitled in remainder) and the 
arrears of interest (which belonged to the tenant 
for life^f bore to one another, without any com- 
putation of compound interest, Moore, In re, 
Moore v. Johnson, 54 L, J., Ch, 432 ; 52 L. T, 610. 
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Fraudulent Appointment— Reatit Ition.] — A 

sum of stbck was settled m 1834 upthi trust to 
keep up a policy of assurance on the life of D., ami 
subject thereto upon trust for D, for life, and after 
his decease the fund and the moneys payable under 
the pohcy were to he held in trust for his three 
children, or such one or more of them, and lu 
such shares and proportions, as D. should by 
deed or will appoint. In 1849 and 1850, D. and 
the tlu'ee children released the trustees from the 
stock and from aU liability to keep up the 
policy, D. entering into a covenant to keep it 
up, and the stock was transferred by the trus- 
tees. In 1852, D. appointed the policy to B., 
one of his daughters, to her separate use, with- 
out restraint on anticipation, upon a bargain^ 
wdth her that she should surrender the policy 
and pay the money to him. He promised her to 
effect and keep on foot a fresh policy, and to 
settle it upon the same trusts as the old one. 
The trustees, having no notice of the bargain, 
transferred the policy to B., wdio surrendered it 
to the office and paid the proceeds to D. D. 
effected the new policy, but failed to devote it 
effectually to the trusts. The money received 
on the surrender of the policy was 897?., hut the 
sum which would have been payable under it if 
it htid been kept on foot till D.’s death was more 
than 5000?. . — Held, by the court below^,that the 
appointment w'as invalid, and that D.’s estate 
after his death was liable not merely for the 
897?. which he had received, but for the sum 
which 5 ,would have been received under the 
policy 4f it had been kept on foot, for that D. 
had virtuaRy deceived the policy ; and that the 
6000?, must be raised out of his estate and be 
distributed as in default of appointment ; — Held, 
on appeal, that (apart from the question of B.'s 
concurrence) this was the correct measure of 
Habihty, for that a person making a fraudulent 
appointment ought to be held liable to make 
good the whole loss occasioned by it to the trust 
estate, and that, moreover, D. was liable under 
his covenant to make good all loss arising from 
his not having kept the policy on foot ; but 
that B. haying been an active party to the 
transaction could not complain of it, nnd that 
the amount payable by D.’s estate must be 
diminished by the share which she, if not a 
party to the transaction, would have taken in 
default of appointment, and that D.’s promise to 
settle a fresh polic}^ which promise he failed to 
keep, was not a misrepresentation entitling her 
to say that she had been deceived into con- 
cui'?ing in the transaction and to be treated 
as if she had not concurred. Deane, In re, 
Brldyev v. Deane, 42 Ch. D. 9 ; 61 L. T. 492 ; 
37 W. R. 786—0. A. And see Paye v. Leapt ny- 
tvell, 18 Yes. 463. See also eases, ante, col. 837. 

8, Augmentation (tf Settled Propekty. 
a. In Greneral. 

Husband not Purchaser of Accessions to 
Wife’s Portion.] — Settlement by husband in 
consideration of portion of fortune which he 
would have, or receive on his marriage, limited to 
the perttion i^eceived upon the marriage, not ex- 
tending to make him a purchaser of future 
accessions, unless clearly the intention. Carr v. 
la ydor, 10 Ye?. 574 ; 8 R. R. 40. 

Additions to Settled Fund under Proviso.]-*- 

By a post-nuptial settlement, a wdfe settled sav- 
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ings of her\ ?eparate estate iipon trusts for herself 
and her hi^baiid sficcessively for life; with re- 
mainder to their two sons, wnth a proviso that in 
the event of the death of either under twenty- 
five, without issue, his share should go to the 
survivor. There was also a proviso that the hus- 
band or wife should be at liberty to add any 
part of the dividends to the sum invested, and 
that the sum to be so added should be subject to 
the like trusts as the original f uud. The wife 
invested in the names of the trustees, but with- 
out communicating the fact to them, various 
sums arising partly from accumulations of the 
.dividends and partly from funds derived from 
other sources, and after the death of the husband 
/and of both of the sons without issue, the 
executor of the survivor of the sons instituted 
a suit to have the trusts of the settlement 
executed : — Held, that it was not a sufficient 
defence on the part of the settlor as to the addi- 
tions to the fund that she had invested them under 
a misapprehension as to the efiect of the settle- 
ment. MngqcvhlgoY. Stanton^ 1 De Gr. F, lic J. 1U7 ; 
1 L. T. 44';' 8 \V. fi. (19. 

Held, also, that all the additions were subject 
to the trusts of it, and there not a]ipearmg 
sufficient probability of establishing in a cross- 
suit a caise of mistake, the court refuseu to 
give an opportunity to institute such a suit. Ih. 

As Advancement.] — Where A. B. invested 

some of the funds, subject to the trusts of his 
settlement, in the purchase of real estate, and 
added some money of his own : — Held, ''that it 
was an advancement to the parties entitled 
under the settlement. Ouseleij v. Amtrutlio^ 10 
Beav. 461. 

Appointment of Original Fund Only.]— 

Consols were vested in the trustees of a marriage 
settlement for the husband and wife successively 
for life, with remainder for the benefit of the 
children. The husband directed the bankers who 
received the dividends and paid them to him 
under a power of attorney from the trustees, to 
invest an additional sum of 2.U00/. consols in the 
names of the same trustees, so that ‘they might 
receive ilividends as before. The bankers in- 
vested the sum as directed, and paid the dividends 
of the aggregate fund to the husband during ins 
life. No notice was given to the trustees of the 
fresh investment Held, that there was no re- 
sulting trust of the 2,U()U/. for the husband, but 
that it became subject to the trusts of the 
settlement, as an augmentation of the trust fund. 
Ourte^s, III n\ -ff. E. 14 Eq. 217 ; 26 L. T. 863. 

A fund was vested in trustees on the usual 
trusts of a marriage settlement. The husband 
added a further sum as an augmentation of 
the trust fund. Four years afterwards the 
husband and wife, under a power in the settle- 
ment, appointed the o^ginal fund, “or the 
trust fund and property representing the same,” 
to two of their children Held, that the appoint- 

ment passed only the original fund, and not the 
augmentation, Ih. '■ 

Accrued Shares— Appointment of whole.] By 

a settlement,^ trustees were directed to be pos- 
sessed of 1,760Z. in trust for a daugl^ter, and hirr 
sons at twenty-one, and daughters at twenty-one 
or marriage. Like trusts of two other sums of 
1,760Z. were declared for two other daughters 
and their children. Benefit of survivorship and 
-ftccraer between the three daughters and their 
children, in default of children, was declared, i 
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I with a declaration, that the provisions appli- 
cable to the original shares should apply 
I to such surviving or accrued shares ; and it 
was provided, that if either of the three 
daughters should die without having or leaving^ 
any child who should attain a vested interest, 
she might dispose of any part of “ her share,” not 
exceeding one-third, by deed or will. On the 
death of one of the three daughters, her share 
accrued among the survivors. One of the sur- 
vivors then died without a child, and appointed, 
by vill, “ one-third of her share or shares, as well 
accrued as original, in the said sum of 5,280Z.” 
The trustees paid so much of the share of the 
testatrix as had accrued into court, under the 
Trustee Belief Act : — Held, that the previous 
provisions of the settlement consohdated the 
accrued with the original shares, and that the 
power to appoint ovewode the" whole share thus 
consolidated. Ilutchinstm'.^ Settlement.^ In re, o 
De G. ifc Sm. 681 ; 17 Jur. 59. 

Appreciation of Securities— Specific Fund — 
Aliquot Parts — Apportionment.] — The doctrine 
of Page v. Leajnmjwell (18 Yes. 463) that, where 
various parts of a specific fund are disposed of in 
such a way as to exhaust the fund, they are to 
be treated as aliquot parts of the fund, and must 
all abate if there is a deficiency, applies also to 
cases where the securities on which the fund is 
invested have increased in value, and there is a 
surplus. A settlement of 10,000Z. by which 
5,000Z is given to A. and the residue to B. : — 
Held, on the true construction of the settlement, 
to be a division of the fund into moieties, so that 
the surplus funds arising from an increase in the 
value of investments must be shared equally 
between A, and B. In re, Pddoices v. 

PluUqjR, 66 L. J., Oh. 71 4 -G. A. 

Windfalls— Capital or Income.] — A large part 
of the income of a settled estate was derived 
from the thinnings and cuttings of larch planta- 
tions, and, during a tenancy for life, high winds 
blew down a very large proportion of the larches, 
and it became necessary for the good cultivation 
of the estate to remove almost the whole of those 
which remained. It was estimated that it would 
take forty years for the plantations to yield the 
same income as before : — Held, that the tenant 
for life was not entitled to receive the proceeds 
of sale either of the trees not b^wn i dovTi but 
which had to be removed, or of the trees which 
were actually blown down, but that the whole of « 
the proceeds of sale must be invested as capital. 
But held, that the tenant for life was entitled to 
receive out of the income arising from ,the in- 
vested fund and the plantations a fixed annual 
sum, equal to the average income which would 
have been derived from the plantations if no 
gales bad occurred — such sum. if necessary, to be 
made up out of capital ; the trustees to be at 
liberty to have recourse to the investments or 
the income of the plantations for the purpose of 
fresh planting, harrlwn. In re, Earrmm v. 
Harr}. ^ 011 , 54 L. J., Ch. 617 ; 28 Ch. D. 220 ; 52 
L. T. 204 ; 33 \y. E. 240— C. A. 

Minerals — Coals won by Innocent Tr^wssers 
— Compensation Moneys.] — Minerals were de- 
vised by will upon trust for B, for life without 
impeachment of waste, with remaMer on trust 
for the defendant for life without impeachment 
of waste, with remainders over. Dnring‘’'tlie life, 
and also after the death of B., part of these 
minerals were won by instroke by the ov ners of 
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jidjoining mines, who had trespassed imiocently 
and paid compensation moneys for so doing : — 
Held, that the moneys paid in respect of the 
minerals so won during the respective lives of B . 
and the defendant, belonged to the estate of B. 
and to the defendant rcpsectively. BavT\n(jton, 
hi n\ Gawlen v. 56 L. J., Ch. 175 ; 33 

Ch. H. 523 ; 55 L. T. 87 ; 35 W. B. 1 61. 

Coals required for Support of Eailway — 

'Corapensation Moneys.] — Theininerals wereleased 
by the testator. A railway-passed over a portion 
of the lands under which they lay, and after the 
<leath of B.j the lessee gave the railway company 
notice of his desire to work the minerals lying 
under and adjoining a portion of the railway. 
The company gave a counter-notice that these 
minerals were required for the support of the 
]*ailway, and ultimately ^iaid compensation 
money, part of which was apportioned as paid 
in respect of the lessor’s interest : — Held, that as 
the minerals in respect of which the compensa- 
tion money had been paid were not of such ex- 
tent that they could not possibly have been got 
during the life of the existing tenant for life, the 
defendant, as such tenant for life, was entitled 
to such apportioned part of the compensation 
money under s. 74 of the Lands Clauses Con- 
solidation Act, 1845. Jh. 

b. Bonuses on Insurance Policies. 

Bound by Settlement.] — Bonuses on a policy 
held to be subject to the trusts of a marriage 
settlement. Gilhj v. Bin'let/, 22 Beav. 619 ; 2 
Jur (N.s.) 897 ; 4 W. R. 769. 

Upon the construction of a settlement : — 
Held, that the policy effected in the pames of 
trustees was itself settled ; but that, under the 
covenant of the husband and the rules of the j 
company, the husband was entitled to an option ' 
to have any bonns applied m reduction of the I 
premiums, Ih. ! 

Bonuses having been declared, the husband I 
continued to pay the full premiums : — ^Held, on 
his death, that the bonuses were accretions to 
the trust, and did not belong to his executors. Jh. 

By a marriage settlement the husband cove- 
nanted to effect a policy of insurance on his life, 
in the names of trustees, for the sum of 2,600Z., 
and to settle “ the said sum of 2,5U0Z.” upon 
certain trusts ^eld, that the trustees were 
entitled to the. bonuses which accrued upon the 
j_)Olicy, II). 

As against Assignees in Bankruptcy.]— 

Where by his marriage settlement the husband 
•covenanted to insure bis life for 3,OOOZ., and 
that the said 3,000Z. under the policy should be 
settled, (fcc., and that the' trustees ^lould stand 
possessed of the policy and of the said ^ sum of 
3,00UZ. upon certain tnists for the beiiefil: of the 
wife and children of the marriage • — ^Held, after 
the bankruptcy and death of the husband, that 
the bonuses payable on the policy belonged to 
the trustees and not to the assignees. Parhea v. 
Boft, 9 Sim. 3S8 ; 8 L. J., Ch, 14. 

— ^Air*&gainst legatees.] — The trustees of a 
marriage settlement were directed to keep up 
the premiums of a policy “ to be taken out fi’om 
some office iU'^ England or Ireland” on the life 
and in the name of W., the husband, out of the 
annual inc<?hie of the property in the settlement. 
They were then directed to stand possessed of 
the policy, and a sum of 4,0UUZ. thereby to be 
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I raised or secured upon certain trust ^ after the 
! decease of W., for the wife and tbe'biiildreii of 
the marriage. W. covenanted v> execute a 
regular a.ssigiiment of the policy, “-together with 
the said sum of sterling, to }>e insured 

upon the trusts and for the purposes afore'>a]d.” 
W. did actually assign to the trustees an Irish 
policy for 4.0i)OZ., Irish currency, which lie had 
effected before the date of the settlement. Some 
time after, the trustees allowed tlie policy so 
assigned to drop, and effected an English poiic}^ 
on the life of W.. hut in their owu name^, for 
3,666Z. 13.S'. 41., which sum of English currency 
they were advi^^ed was equivalent to 4.000/. Irish 
currency. This policy they purported to hold 
on the trusts of the settlement in substitu- 
tion for the Irish policy of 4,000/., and they paid 
the premiums out of W.'s life income, as directed 
by the settlement. He afterwaids died, having 
bequeathed the bonuses, which, with the 
3,666Z. 135 4d., amounted to nearly 5,000/.. on 
certain trusts : — Held, that the bonuses belonged 
to the trustees of the settlement, and did not 
pass by the will of W. Warren v. Wpmult^ 12 
Jur. (K.S.) 639 ; 15 L. T. 155. 

Pwssing under Power to Bequeath.] — A policy 
of lusaraiice for 3,0U0/. on A.'s life was assigned 
to trustees, and by a deed of even date trusts 
were declared of it by the description of ‘‘ the 
sum of 3,000/. for which A.'s life was insured,” 
and power was given to B. to dispose of it by 
wulL L. after reciting the settlement, be- 
queathed 1 ,000/., part of the sum of 8 O0()/..to A., 
and the remaining sum of 2,O()0Z. to C. At A.'s 
death 9,000/. was received under the policy ; — 
Held, that the whole fruits of the policy were 
subject to the trusts of the settlement, and passed 
by the bequests to A. and C. in proportion to 
their legacies. Cmirtnrjj v. Ferrer.^, 1 !3im. 137 ; 
5 L. J. (O.S.) Ch. 107. 

Express Trust for Settlor.]— A policy of as- 
surance on the life of H. was taken in the names 
of trustees, and a settlement was executed by 
virtue of winch the bonuses payable on the 
policy were to be held iqtou trust for E.. and 
the money assured, on the trusts of tbel^cttle- 
ment. H. obtained possession of and misappro- 
priated a portion of the trust funds : — Held, that 
the trustees were not entitled as against H.’s 
executrix to impound or retain the bonuses to- 
make good the trust funds misappropriated by 
H., not as being settled property, because there 
was a* prior resulting trust of them for H.. not 
by way of set-off, because the}’’ were not payable 
till after H.’s death. Ilallett y.Ualleit^ 49 L. J., 
Ch. 61; 13 Ch. D. 232; 41 L. T. 723 ; 28 
W. E, 321. 

Bonus applied for Child’s Maintenance.] — A 
life policy of assurance was settled on the uiar- 
I'lage of A. and B. on B., the wife, for life, with 
remainder to A., the husband, for life, with 
remainder to the children of the marriage at 
twenty-one, with remainder, in default of chil- 
dren, as B. should appoint. B. appointed hei* 
interest to A., and died, leaving one child After 
B.’s death a bonus became payable on the policy. 
A petition was presented by the trustees and A., 
stating that A. was unable to support his child, 
and was going to emigrate, and praying that the 
sum receivable in respect of the bonus might be 
paid to the trustee, and ajiplied for the mainte- 
nance of the child. The prayer of the petition 
was granted, oil condition that A. gave up his 
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life iuterd^t under the settlement. BtV 

2)uvte, IS n J., Ch."441 ; 13 Jur. 762. 

Settlement of Policy already effected — Recital 
of Amotmt.] — A marriage settlement recited that 
the settlor, the husband, had in pursuance of 
agreement effected insurances on his life for the 
sums of 2,000/. and 5,000/., and had given a 
bonus to secure the sum of 7.000/., and provided 
that the trustees should stand possessed of the 
said suras of 2,000/. ami 5,U00/., so assured on 
the trusts of the settlement : — Held, that the 
bonuses did not pass. JJoinvdle v. Ltnnl), 9 Hare 
(App.) xxxii. ; 1 W. R. 246. 

.. c. Bonuses on Stock and Shares. 

New Shares created out of Profits.] — Five 
shares in a company were settled upon trust for 
J. for life, with remainder to her children. 
During the life of J.. in pursuance of resolutions 
passed by general meetings of the company, the 
capital of the company was on several occasions 
increased by converting into shares a portion of 
the half-yearly profits of the company, and dis- 
tributing such sha^G^ among the shareholders 
ratably according to the number of their shares. 
In this manner several new shares were allotted 
to the trustees of the settlement. Afte^’ J.’s 
death, these new shares were claimed by her 
personal representative : — Held, that the new 
shares formed part of the capital of the settle- 
ment fund. Barton, la re, 37 L. J.. Ch. 194 ; 
L. K.5 Eq. 238 ; 17 L. T. .594 , 16 W. S, P., 

Roihjen^, E,e parte, and In re, Ir. Fi. 11 Eq. 99. 

Profits divided among Proprietors.] — By a 
marriage settlement, some shares m the Loudon 
Assurance Company were settled on the husband 
and wife for their lives, and after their deaths 
on their children, and it was provided that, if 
any bonus should be given by way of increase 
of the capital of the tnmt funds, it should he 
added to the capital, but if it should he given 
by way <4f interest or dividend it should be paid 
to the person entitled to receive the dividends 
of the trust funds for the time being. At a 
meeting of the company the usual dividend of 
1/. pef^share was voted, and it was resolved that 
a certain sum should be taken out of the profits 
of the company, and divided amongst the pro- 
prietors in proportion to their shares ■ — Held, 
that the addition made in pursuance of the 
resoiiition. was to be considered as part of the 
capital ofthe trustfimd. Ward v. ConiheJ Sim. 634. 

Annuity — Surplus Bividends and Bonuses.] — 

A sum of 7,500/. bank stock was vested in trus- 
tees upon trust out of the proceeds thereof to 
pay an annuity of 561/. to L, for life, and invest 
the residue in bank stock or government secu- 
rity ; and upon tiaist that after the decease of 
I. the 7,500/. bank stock, and the savings of the 
dividends or proceeds thereof, be divided into 
five equal shares, a share to be transferred to 
each of five persons therein named. One-fifth of 
the 7.500/. bank stock was, upon the marriage 
of one of the persons entitled to the corpus of 
the trust fund in the lifetime of the annuitant, 
made the subject of settlement : — Held, upon 
the intention of the parties, to be gathered ^rom 
the nature of the instrument and upon its con- 
struction, that one-fifth of accretions, by way of 
bonus, subsequently added to the original capital 
sum, and also one-fifth of the surplus dividends, 
were subject to the trusts of the settlement. 
Plunkett V. Ranffjield, 2 Jo. & Lat. 344. 
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Tenant for Life entitled but not claiming 
Bonus.]— Stock stood in the names of trustees, 
upon trust, under a marriage settlement, to pay 
the dividends of the stock, together with such 
bonuses as should from time to time be allowed? 
thereon, when and as the same should become- 
payable,” to A. and his wife, and the survivor, 
for life : — Held, that A. was absolutely entitled 
to a bonus declared pending his life estate. J///- 
tam'u Settle meat, In re, 4 Jur. (n.s,) 1077. 

A. did not possess himself of the bonus, but 
allowed the same to*" be added to the capital, 
and received the dividends^ on the whole. On' 
his death : — Held, that the ^Vife, as survivor, was- 
entitled to receive the bonus. Ik. 

To whole Bonus.] — Where a party was 

entitled, as tenant for life, to the dividends of 
stock of the Royal ^Exchange Company, wliiclr 
had for many years previously declared half- 
yearly dividends on the stock, but in 1840 de- 
clared, in addition to the ordinary dividend, 
that a distribution of 5 per cent, out of the 
accumulated property should be paid : — Held, 
that the tenant for life was entitled to the 
whole, and not merely to the interest on the bonus 
when invested. Pnee v. Anderson, 15 Sim. 473. 
S. P., Preston v. Melville, 16 Sim. 163. 

Passing to Assignee during Life of Tenant 
for Life,] — A. being entitled to a reversionary 
beneficial interest in 12,000/. bank stock, standing 
in the names of trustees, assigned, “ during the 
life of the tenant for life, by the description, 
3,000/. part of the 12,000/. bank stock, subject 
to the life interest of Mrs. N, therein,” for a 
money consideration. Hotice was given to the 
trustees Held, that this carried to the assignee 
all the bonuses declared subsequently to the 
assignment, and during the life of the tenant 
for life. Armstrong, In re, 3 K. & J. 486 ; 
26 L. J,, Ch. 658 ; 3 Jur. (N.S.) 612 ; 5 W. R. 699, 

Dividend from Surplus of Insurance Fund, 
not Bonus,] — On the marriage of H. and D. 
sixteen shares in a company were vested in* 
trustees to pay the interest, dividends, and 
yearly proceeds to D,, the wife, for her life, or 
such persons as she should appoint, for her 
separate use, and there was a proviso, that if 
any bonus should be declared in respect of the 
shares, they should be investe^in augmentation 
of the settlement. The company, being their 
own insurers, carried over 5/. per cent, on thei^ 
floating stock to the insurance fimd, and declared 
a dividend out of the surplus, if any, year by 
year among the shareholders, and carried forward 
small sums left out of such sui’plus to the follow- 
ing year, and so on de armo in annum ; — Held, 
that these afiditional payments were not bonuses,, 
and that the wife \vas entitled to them for her life. 
Hollis V. Allan, 12 Jur. (N.s.) 638 ; 14 W. R. 980, 

Income during Interval Undisposed of by 
Settlement.] — A., on her marriage, assigned 
1,000/. in trust to pay all interest, dividends, 
and other profits to M., her intend^ husband, 
for life or until bankruptcy, and, after his death 
or bankruptcy, to permit A. to rec^v 0 ^i,,them ; 
and, after the death of A. and M,, principal and 
all interest to go amongst the children of the 
marriage ; but in case there shoold be no child- 
ren living at A.’s death, then as she should 
appoint, and, m default of appointmtint, for the 
persons entitled as her next of kin, as if shehadi 
died intestate and nnmarriecl. M. became 
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bankrttpt in A.’s lifetime ; she died in 1865, and 
]M. in 1871 ; there were no children of the 
marriage, and A. executed no appointment ; the 
trustees retained the dividends after her death, 
and, on the death of M.. paid the accretions into 
court : — Held, that the dividends which had 
accrued between the death of A. and the death 
of M. were undisposed of by the settlement ; 
that they did not follow the corpus as accessory ; 
and that the administrator of A. was entitled 
to receive them in trust for the personal repre- 
sentative of M. F vault V. Madia Ir. R. 7 
Eq. 287. 

Renewed Leases.] — See Trust Trustee. 


0. EXECUTED SETTLEMENTS— LIMITA- 

TIONS AND INTERESTj^ CREATED BY. 

1. Construction^ — G-eneral Peincipues. 

Intention.] — The intention of parties appear- 
ing in a deed always governs the court in con- 
structions. Roch)ison V. Bussuxj^ 2 Atk. 91. 

The court will make a favourable exposition 
in words in marriage settlements to support the 
intention of the parties ; the same as to volun- 
tary settlements. Ih. 

Articles previous to settlement cannot, in 
general, be read to construe the settlement, un- 
less the bill is brought to rectify the settlement, 
or the settlement refers to them. Fvitaliavd v. 
Qmndmnt^ Ambl. 117. 

The court will, from the general frame of a 
settlement, collect the intent, contrary to the 
express words of a particular clause. Kortli- 
unihe viand {JEarl') v. Egvemont (^Earl), 1 Eden, 
135. 

Where parties to a deed of settlement con- 
template several states of circumstances, and 
there is found on the face of the instrument a 
clear and distinct expression of intention to pro- 
vide for one event which has precisely happened, 
the terms of gift so expressed are not to be 
superseded, nor their effect destroyed, by any 
ambiguity of terms used solely in reference to 
other events or states of circumstances which 
have not happened. Dlll\>JIaddin(}ton(EarV), 
8 Cl. ck E. 168. 

Of the intention which is necessary for the 
efficacy of a deed^,, Hughes v. Wells, 16 Jur. 927, 

, Expediency.] — In the construction of marriage 
'Settlements, courts of equity \vill not act upon 
any views of expediency or inexpediency of their 
provisions. Smyth v. Foley, 3 Y. C. 112 : 7 
L. J., Ex. Eq. 34. 

Character of Instrument — Result.] — Though 
there may not be any different rule’^if construc- 
tion applicable to wills and settlements, yet the 
different character 'of the instrument is cir- 
cumstance to be weighed in determining the 
effect of the disposition it contains : shares 
under a settlement being held not to be vested, 
might create a resulting trust for the settlor, 
whilst m a will the residuary legatee might take. 
Farrer y.^Jdarlier, 9 Hare, 744. 

Inconsistent Clauses.] — Principles on which 
the court proceeds in putting a construction 
upon inconsistent clauses in a settlement. 
Biuh V. Watkins, 14 Beav. 425. 

Power Reserved to Settlor.] — Where ovmer of 
estate in voluntary deed reserves power to him- 
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self : it IS to be construed more favour bly than 
po\ver reserved to a stranger. Fitxjevald v. 
Faiiconhvvgv, Fitzg. 220. 

If freeman of London makes voluntary deed 
in consideration of love and affection only, ami 
reserves power over estate to himself, the property 
still continues in him, and is subject to custom. 
Smith V. FeUoivs, 2 Atk. 62, 

Forfeiture Clause— Trust for Husband till 
Bankruptcy or Death — Limitation over on Death- 
of Husband— Implication— Interim Income.] — 
By a marriage settlement certain funds belong- 
ing to the wife were settled upon trust to pay 
the income to the wife for life, and after her 
death to the husband until he should become 
bankrupt or alienate the same or until his death, 
whichever should hrst happen : and after the 
decease of the survivor of the wife and husbandy 
then upon trust for the children of the marriage. 
The husband became a liquidating debtor, and 
then the wife died, leaving her husband surviv- 
ing : — Held, that the limitation over had taken 
effect, and that the income of the trust fund 
between the death of the wife and the death of 
the husband belonged to the children. Tved- 
well, In re ([1891] 2 Ch. 640), distinguished. 
Akero-gd's Settlement, In re.Rohevts v. Ahevoyd, 
63 L. L, Ch. 32 ; [1893] 3 Ch. 363 ; 7 R. 405 ; 
69L. ;T. 474— C. a. 

Greneral Reference — Time when G-ift to take 
Effect.] — A. general reference in a gift to the 
terms of Or former disposition does not determine 
the time when libe gift is to take effect. By 
a marriage settlement a fund was settled by 
the husband in favour of the husband and wife 
during their respective lives, and after the- 
decease of the survivor for the children. An- 
other fund was settled by the husband’s mother 
for herself for life, and after her decease upon, 
such of the trusts thereinbefore declared con- 
cerning the fimt fund in favour of the children 
as should be then subsisting or capable of taking 
effect . — Held, that the trust of the second fund 
in favour of the children arose at once upon the 
death of the 'tenant for life in the lifetime of 
the husband and wife. Have v. Have, 24W, R. 
575. 

Joint Tenancy.] — Settlement to permit ‘‘all 
and every the children to take rents, &:c., to 
them and their heirs for ever.” They are 3 oint 
tenants, not tenants in common.*" Stratton v. 
Best, 2 Bro. C. 0. 233. 

Lan?ls are settled to the use of 'the hirsbcnd 
and wife for their lives, remainder to the hems- 
of both their bodies. The children of this mar- 
riage are joint tenants, and if any one dies 
before severance, his shai’e shall survive to the 
others. There is nothing hard, severe, or un- 
reasonable in the law of joint tenancy, there 
being alwaj^s an equal chance of survivomhip in 
all the joint tenants. If any of them have a 
bad opinion of their own lives, they may sever ; 
but if the joint tenancy he not severed, it is an 
evidence of intention in the party to submit tO' 
the chance of suz’Vivorship, or of that supineness 
and neglect to which the law affords no assistance. 
Stafles V. MaiiHce, 4 Bro. P. C. 580. 

A sum of money was remitted to England to 
be secured for the benefit of a married woman 
and her children, so that the same might not 
come to the hands of her husband : — Held, that 
they took as joint tenants. Bn stand v. Saunders.^ 
7 Beav. 92 ; 7 Jur. 986. 
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Changi of Doi^icil — ^Lex loci Confr actus.] — 
On the 22-d August, 1826, A., a domiciled Scotch- 
man, 'married the pLamtifE (then H. G-. I., a 
domiciled Englishwoman), they having two days 
previously both executed a settlement in writing 
in the Scotch form, whereby A. bound himself, 
his heirs, executors, and successors, to pay, after 
his decease, an annuity to H. G. I., his promised 
spouse, for her life, and certain portions for the 
children of the marriage, to be divisible amonsrst 
them in manner therein mentioned. The settle- 
ment then provided as follows : — ‘'For which 
causes, and on the other part, H , G. I. assigns 
over to and in favour of herself and A., her pro- 
mised spouse, in conjoint fee and life rent, and 
the child or children that shall be procreated of 
the intended marriage, divisible as aforesaid, 
whom failing, H. G. I., her heirs and assigns 
whomsoever, in fee, all estate, funds, and efEects, 
heritable and movable, real and personal, belong- 
ing or due to her, or that may be acquired by her 
during the subsistence of the intended marriage.” 
It was provided that the provisions in favour of 
H. G. I. and the children of the marriage should 
be in full sati.sfaction from A. of all claim com- 
petent to them iqjon his decease. Upon the 
<leath. in 1886, of her father, a doipiciled 
Englishman, the plaintiH became entitled, under 
his will, to a reversionary interest, expectant on 
■the death of her mother, in one-f oui th part of 
his personal estate. In ISIl, A. and the plaintiff 
•changed their domicil, which had continued 
Scotch since the marriage, to England.^ In 1812 
the plaintiff's mother died, and^ in the interval 
between that event and the bankruptcy of A. 
in ISIS, S., the executor and trustee of the 
testator’s will, paid, in various instalments, 
nearly the whole of the funds bequeathed by 
the will to the plaintiff to A., upon the joint 
receipt of himself and the plaintiff : — Held, that 
the marriage contract was to be construed by 
the law of Scotland, or with reference to that 
law. and that, when so construed, its effect was 
to give a life interest to A. in the property com- 
ing to the plaintiff under her father’s will, 
remainder to her absolutely, expeeftant upon A.’s 
deceiif^, with a spes succchsionis only to the 
children of the marriage ; and that, during the 
joint lives of the husband and wife, the corpus 
of the property was payable to the husband on 
their joint receipt. Buiican v. Cunmn^ 1 He G, 
M. & G. 78 ; L. J.. Ch. 460 ; 1 Jur. (N.S.) 291 ; 
45 Eq. E. 403 ; 3 W, R. 318. 

Heltl, also, that the plaintiff was not eij^titled, 
as nigainst t]?e assignees in baiikrnptc 3 '' of her 
husband, to have his future income under the 
settlement impounded lo make good her con- 
tingent annuity thereunder. Jb, 

One of the instalments was paid partly in cash 
and partly by setting off a debt acknowledged 
by A. to be owing by him to the testator’s 
■estate : — ^Held, that the receipt, which was for 
the cash only under the description of “ balance 
*lue to wife,” was valid for the whole amount. 
Jh. 

2. PABTICaLAB WOBDS. 

*‘0r,” “And.”] — Whether the instrument in 
which the words occur is a will or a deed, ‘•or ” 
may be construe^l to mean “ and,” and “ and ” 
may be construed to mean “ or,” if such a con- 
struction is necessary to give effect to the inten- 
tion of the party by whom the word is used. 
IVb/tc V. Su2)ple, 2 Dr. & War. 471 ; 1 Con. & L. 
525. 


A power of sale and of exchange was given to 
trustees of a settlement, at the request of the 
person for the time being ‘‘ seised of the freehold 
and inheritance of the manors ” : — Held, .that 
reading the word “and” conjunctivelj’. tlie 
power could not be exercised at the request 
of a tenant for life who (subject to intervening 
limitations) had the ultimate remainder in fee. 
Malmesbury {EarV) v. Malmesbury (^Countess)^ 
PktUijJsmy. Turuer^ 31 Beav. 407. 

Held, also, that the word “and” could not be 
read distinctively as^“ or.’’ Ib. 

By a settlement trustees ^w ere to raise 2.0U()Z. 
for A. for life, with remainder to her children, 
with powers for maintenance, advancement, “ or 
otherwise,’’ and in default of children the fund 
was given to C. A like sum was given to B. for 
life, with remainder to her children, with the 
like provision for their maintenance “ and other- 
wise,” as before expressed, in respect to the 
2,000?. given to A. and her children, “ and other- 
wise in like manner,” to all intents and purposes, 
as if such trusts and provisions were there fully 
repeated : — Held, that this included the gift 
over to C., and that on the death of B. without 
children, C. was entitled , to the second 2,000?. 
Shirley^ lu ?r, 32 Beav. 394. 

“ Eldest or only Son.”] — Sir C. D. (who died 
in 1857), by deed in 1852. appointed a fund to 
trustees in trust for his daughter Lad}" W., for 
life, and after her death in trust for the child or 
all the children. “ except an eldest or only son.” 
if more than one, of Lady W.. who should attain 
twenty-one or marry, and failing such trusts 
then over. Lady W. died in 1883, having had 
four chikU’en only, viz., Thomas, her eldest born 
son, Avlio^attamed twenty-one in January. 1869, 
and died in April following ; Sir F. W., who 
attained twenty-one lu 1880 ; Helena, who at- 
tained twenty-one in 1865 ; and Edith, who died 
in infancy, in 1864 ; so that the fund vested m 
Helena (siibiect to let in other childi’en) in the 
lifetime of the eldest born son, and before he 
attained twenty-one. At the date of the deed 
certain estates stood limited under a settlement, 
to which Sir 0. D. was a party, to the use of 
Sir T. W. (the husband of Lady W.) for life, 
with remainder to the use of the first and other 
sons of Sir T. and Lady W. in tail male. In 
March, 1869, Sir T, IF. aiicl^iis son Thomas 
disentailed the estates, and limited them to the 
appointees of both, or of the survivor. The..^ 
joint power was not exercised ; but after the 
death of Thomas, Sir T. W. by will appointed 
the estates to Sir F. IV. for life, with remainder 
to his sons in tail male. Upon Lady W.’s death, 
Sir F. IV. claimed half the fund, and Helena 
the whole eff it : — Held, that, if the expression 
“ eldest or only son ” was to be read as referring 
to a son entitled under a settlement to settled 
estates, the time for ascertaining the excluded 
son would be the time for distributing the 
younger children’s portions ; but that if that 
expression was to be read according to its natural 
meaning, the time of vesting would be the time 
for exclusion. BomeUe v. Wuimnytim^ 53 L. J., 
Ch. 782; 26 Ch. D.382; 50 L. T.519; 32 IV?E. 699. 

Held, also, that the words an “ eldest or only 
son ” priina facie mean an individual, and that 
as there was an eldest son in exisfence when the 
provision vested in Helena, the clause j^f exclusion 
applied to him, and its operation was exhausted, 
so that any other son who attained twenty-one 
was entitled to take : — Held, therefore, that vSir 
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F. W. was entitled to one-half of the fund. 
UatthcwK V. FtiXil (3 Swans. 328 ; 10 R. H, 207) 
observed upon. Ih. 

By a marriage settlement stock was settled, 
spjbject to the husband’s and wife’s life interests 
therein, upon trusts for the chihlren and issue 
of the marriage (except an eldest son entitled to 
certain settled estates), as the husband and wife, 
or the survivor of them, should appoint, and in 
tlefault of appointment, for the children (except 
as aforesaid) in equal shares, the shares of sons 
to be vested at twenty-one, of daughters at 
twenty-one or on marriage ; and it was provided 
that if the husband 'should die in his wife’s life- 
time, leaving an only child a son, such son 
should be entitled to the whole trust fund ; 
but if the wife should survive the husband, and 
there should be only two children, or only one 
child (except as aforesaid) ^who should attain 
twenty-one or marry, such two only children or 
one only child (except as aforesaid) should not 
be entitled to any part of the trust fund, but it 
should go to the husband absolutely, as in that 
event such two children or one child (except as 
aforesaid) were otherwise provided for by a deed 
of even date creating a charge upon the settled 
real estates. There were two children of the 
marriage, a son who died an infant, and a 
daughter who married, and became, on her 
brother’s death, entitled to the settled estates. 
The wife survived the husband. The deed, pur- 
porting to create a charge upon the settled 
estates, turned out to be invalid : — Held, upon 
the construction of the settlement, and without 
resting the decision upon the invalidity of the 
charge, that the daughter took an absolutely 
vested interest in the trust fund, and that it did 
not go to the husband’s representative? Carter 

V. Dueic, 41 L. J., Gh. ir33 ; 25 L. T. 656 ; 20 

W. R. 228. 

Semble, that if it had been otherwise, the 
invalidity of the charges would have been 
sufficient to displace the claim of the husband’s 
representative. 11). 

“Entitled.”] — “Entitled” means entitled in 
possession. A gift over of the shares of children 
in a settlement on death “ before they become 
entitled,” does not prevent the shares from vest- 
ing at birth. Joiiii v. Wood^ 28 Beav. 53. 
Affii'med 6 K.Tl. 369 ; 12 L. T. 6S9. 

By a post-nupfihl settlement — reciting that A. 
had a large family, and was anxious to make a 
^provision for it in the case of his death or of the 
death of his wife, and, for that purpose, had 
determined to execute the settlement — ^leaseholds 
were assigned to trustees upon trust, in case the 
wife should survive A., to permit her to take 
one-third of the profit rents, the othy two-thirds 
to go to the maintenance, fee., of such of their 
children as should require it ; and after the 
death or second marriage of the wife thei en- 
tirety to be expended on the education and 
putting to trade or business of such of the 
children as should require it ; and in case A, 
should survive his wife, upon trust to permit 
liim to receive the entirety of the rents during 
his li:^, otoC-half to be expended on the main- 
tenance, &c., of such of the children as should 
require it ; and in case A. should neglect so to 
apply the on%-half of the rents, the trustees 
should receive it and so apply it, and after the 
death of h. the property to go and become the 
property of the children of A. and B. as A. shaR 
appoint ; and in case of the death of any of the 


children before they slioiikl become entitled 
the property, then his oi~her sliare to be equally 
divided among the survivors of such chillrei'u 
and if but one, the whole to go to that one. A. 
appointed a share to a child who died in his 
lifetime ; — Held, that the children who survived 
the father took the share so appointed — the 
word “entitled” being construed “entitled in 
possession.” Beulu v. ConnoJl u, Ir. R. S Eq. 412. 

Ultimate Limitation to “Right Heirs” of 
Strangers — No Male Heirs— Joint Tenancy or 
Tenancy in Common.]— By a settlement, datetl 
in 1856, real estate was settled to the use of 
trustees during the life of A. upon certain 
trusts, and after his death to the use of B. for 
life, with remainder to trustees to preserve con- 
tingent remainders, with remainder to his fir^t 
and other sons successively in tail male, and , for 
default of such issue to the use of the “ right 
heirs” of C. for ever. C. had no estate of his 
own in the property. He died in 1854. His 
“ right heirs ” at the time of his death were three 
sisters and five daugliters of a deceased sifter. 
The preceding limitations all failed. The pre- 
sent survivors of the “ right heirs ” were four of 
the five daughters of the deceased sister. The 
question was whether the heirs took as persona? 
designate or as coparceners. On the one liand 
it was contended that the persons who were the 
“ right heirs ” took as joint tenants, so that the 
estate was now vested in the survivors ; on the 
other han^l, that the “ right heirs ” took as tenants 
in common, and that consequently their share^^ 
passed by desGei?t or devise to the several parties 
claiming under them : — Held, that the persons 
who were the “ right heirs ” of C, at his death 
took as person® designate, and as joint tenants, 
and not as coparceners with descent from them 
as such ; so that on the death of one of them the 
share did not pass by her will or descend to her 
heirs, but survived to the others ; and, there- 
fore, that the estate was now vested in the four 
surviving daughters of the deceased sister. 
Bevens v. Fellowes, 56 L. T. 391 ; 35 ’VV. R. 356. 

•» 

Words of Inheritance, Omission An 

equitable estate in fee cannot be formaRy 
limited by deed without words of inheritance or 
their statutory equivalents. Mcyler v. ATeyler 
(11 L. R. Ir. 522) foRowed. EbUttCy 

In re,, Lovatt v. Williamson,! 63 L. J., Gh, 273 ; 
[1894] 1 Ch. 661 ; 8 R. 175 ; 70 'L. T. 681 ; 42 
W. R. 327. 

A cbnveyaiice to trustees, witHbut wordf^ of 
inheritance, of the share and interest, to which 
the conveying party is entitled under a wiU, 
passes a life estate only in so much, of the 
property as consists of real estate, l^udson, In 
re, Kiihne v. Hudson, 13 R. 546 ; 72 L. T. 892, 

Insolvent.] — Meaning of “insolvent” wffien 
used in a settlement. Mnqqeridqds Trust, In re, 
Johns. 625 ; 29 L, J,, Ch. 288 ; 6 Jur. (i^.s.) 192 ; 
1 L. T. 436 ; 8 W. R. 234. 

“Joint and Natural Lives.”]— A fund settled 
on the husband and wife, “ during their joint 
andq natural lives ” : — Held, to be construed 
“during their joint lives, and the life of each 
of them.” Smith v. Oalies, 14 Sim. 122. 

“ Possession,”] — A charge was made raisable, 
when A. or his issue should come into “ posses- 
sion.” A jointress who had an estate for life- 
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coiiveyer> to a tnistee, in onler to enisle A., who 
was teniJQt in tail in remainder, to suffer a 
recovery, which he did, having such an interest 
as enabled him to suffer a recovery .—Held, to 
be coming into possession within the terms of 
the deed, and to make the charge raisable. Hill 
V. BviUKjliton^ 3 Bro. C. C. 180, 

Sole.] — In a niarriasre settlement the word 
** sole may, from the circumstances of the case, 
have a particular and exclusive meaning attached 
to It, V, Boicen^ L. E. 4 H. L. 288. 

“Issue Then in Being” — ^Vesting of Estate, ] 
Time of.] — By a settlement made on his mar- 
riage, the settlor granted freehold lands to 
trustees upon trust for himself for life and after 
his death to convey the lands and pay the rents 
and pToffts “ unto or for the benefit of all and 
every or any one or more chihl or children, or 
any grandchild or grandchildren or other issue 
then'^in being of the said intended marriage ” 
for such estate or interest and in such shares and 
subject to such conditions as the settlor should 
by deed or will appoint. There was issue of ^ the 
marriage several children who all attained 
twenty-one. The settlor appointed a poi;tion of 
the lands to his eldest son, then of age, his heirs 
and assigns, and joined with him in mortgaging 
this portion- The son having died in his father’s 
lifetime : — Held, that upon the true construction 
of the settlement the words “then in being” 
governed only the words “ grandcliilclr or grand- 
children or other issue,” anc^ not the words 

child or children” ; that the appointment was 
therefore valid, and that the fee passed under 
the mortgage. Lcadet' v. Hitffnj, 58 L. J., P. G. 
18 ; 13 App. Cas. 294 ; 59 L. T. 9— H. L. (Ir.) 

“Then Living.”] — By a marriage settlement 
trustees were to stand possessed of 2fi00l. in 
trust for T. E. for life or until he should become 
banlampt ; remainder to his wife for life ; 
remainder “if she should survive T. E., or in 
case of her dying in his lifetime, then from and 
immediately after his decease, or^ooner, becom- 
ing bankrupt” to the children “then living” : — 
Held, that all the children living at the death of 
the wife were entitled. Edglngtoii's Trusts^ 
Jii re, 3 Drew. 202. 

A settlor conveyed real estate to trustees in 
fee, to the use of A., B., C., and four others 
successively for life, and afterwards upon trust to 
•convey to all and every the sons and da^ighters 
of the eight tenants for life, “ who should be 
then living, and to the heirs male and female of 
liis, her, and their body and bodies respectively, 
in a course of entail,” the sons and daughters of 

A, , and their heirs, to take before all the other 
persons named, and the sons and daughters of 

B. , and their heirs, td take next after the sons 
and daughters of A. and their heirs (and simi- 
larly as to the five others in succession). And 
the sons of all and every the persons last above 
named, and the heirs, &c., to take before the 
■daughters and their heirs : — Held, that the 
daughters of A. took in priority of the sons of 
B. Mcaulall v. Baniel^ 24 Beav. 193. 

#> 

Eorfeiture Clause — ^Effect of Words “ Commit, 
Eermit, or Suffer.”] — Under the terms of a 
maiTiage settlement the rents and profits of 
lands were payable to M. for life, or until he 
should be adjudged a bankrupt “or should 
commit, or knowingly permit, or suffer to be 


committed, any act whereby his interest in all 
or any of the said several lands, or any part 
thereof, might become the property of a third 
party for any time or term whatsoever,” or that 
the lands, or any part of them, should be takCn 
in execution, or any proceedings taken to sell 
same, by any person or persons whatsoever. 
A judgment was obtained against M., a writ of 
fi. fa. issued, and some cows were seized by the 
sheriff but returned, the debt having been 
paid : — Held, that under the words “ commit, or 
knowingly permit,^ or suffer to be committed, 
any act whereby his interest might become the 
property of a third party no forfeiture of M.’s 
interest in the lauds had occurred. By an. In re. 
19 L. E. Ir. 24. 

Charging Order — “Assigns.”] — By a 

marriage settiemenfc the annual income of the 
trust fund was given to the husband “ and his 
assigns ” for his life or until he should make, or 
attempt to make, any assignment of the income 
or any part thereof, or to charge or incumber, or 
attempt to charge (or incumber the same ; the 
settlement contained limitations over. The 
husband mortgaged his life interest, and charging 
orders, in respect of certain judgments, had 
been made against his life interest. It was 
contended that the effect of the addition of the 
word “ assigns ” was that the husband’s life 
interest was absolute, and the forfeiture clause 
void : — Held, that the construction contended for 
was too wide ; that the charging orders w'ere not 
within the clause ; that effect could be given to 
the clause against alienation and at the same 
time to the word “assigns,” and further that the 
charging orders were valid against the income 
up to tSie date of the mortgage, but that the 
mortgage operated so as to work a forfeiture of 
the life interest. Kellifs Settlement., In re., Wed 
V. Turner., 59 L. T. 494. 

Construction of Deeds Generally.] — See Deed 
AKD Bond. 

3. For Children, 
a. Of Future Marriage. 

Proviso against Marriage withont Consent — 
Eemainder to Issue by any Husband.] — A. 

I devises several leasehold estates to two trustees 
’ m trust, if his granddaughte^j^married without 
their consent, to convey the premises to two 
other trustees in trust for her separate us«^ 
during her life, and after her death, for the use 
and benefit of her issue ; though she has no 
chEdren by the first husband, whom she married 
without the consent of the first trustees, she has 
only a right for. her life, for the issue of any 
husband afe provided for by this settlement. 
CJiamgnon v. Piahax, 1 Atk. 472. 

Possibility of Children by Future Marriage 
disregarded.] — By a marriage settlement, certain 
stocks, the property of the Ldy, are assigned to 
trustees, upon certain trusts, for the benefit of 
the intended wife and husband, during their 
joint lives ; and if the wife should survive the 
husband, having children by him, u^n feust for 
her during her life ; and after the death both of 
her and her husband, upon trust for all her 
children by her then intended^ or any future 
husband, as she should appoint ; and, m default 
of appointment, upon trust for the*"children of 
the then intended maiTiage; and it 'was pro- 
vided, that, if the lady should survive her 
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Intended husband, and there should be no 
•childi’en of that marriage who should acquire 
£i vested interest in the property, the stocks 
-should be upon trust for her, and assigned to 
;ier ; the lady having outhved her husband, and 
there being no child of that marriage who had 
acquired a vested interest, it was held that the 
lady was entitled to the stocks absolutely, 
without regard to the possibility of there being 
.children of a future marriage. Hanson v. CooJi&, 
4L. J. (O.S.) Ch.45. 

b. Children to be Beg'otten. 

Children in esse Included.] — Provisions for 
..laughters to be born shall extend to daughters 
then begotten. Howot v. Helaml, 1 P. Wins. 42tJ ; 
Oilb. Bq. R. 145. 

The words “ begotten ” aiifl “ to be begotten” 
arc the same, as well on constructions of wills as 
settlements. Cook v. Cook^ 2 Vern. 545. 

A settlement of money to be paid to such 
•children “ as shall be begotten, &;c.,” but “that 
if the husband shall die without any children, 
then the said money shall be paid to A.,” ex- 
tends to a child in esse at the time the settle- 
ment was made. Shnf/shi/ v. . 10 Mod. ,898. 

Section 3 of the 38 Geo. 2, c. 14 (Bankers Act), 
applies to a conveyance made m favour of a 
.child or grandchild unborn, as well as to a con- 
veyance made in favour of a child or grandchild 
in existence at the time of its execution. Spear- 
Imj V. I)elaroui\ 1 Dr. &; Wal. 591. 

liimitation to Children and their Issue.] — By 

settlement, personal estate was limited, after 
the death of the husband and wife, on trust for 
all the children as tenants in common, and the 
-several issue of the body of such childi’en ; and 
falling issue of any such children, their shares to 
the use of the surviving children, as tenants in 
common, and the issue of their bodies. There 
was a gift over, in case there should be no issue 
•of the marriage, or any issue of such issue, or, 
being such, all should die before their shares 
should become payable : — Held, that the children 
■of the marriage took absolute interest, and that 
the representatives of a child who died an infant, 
without issue, in the life of his parents, were 
■entitled to a share. Mount v. Mounts 18 Beav. 

c. Afterborn Illeg-itimate Children. 

Limitation to, Invalid.] — The objection 
to the validity of a limitation to unborn illegiti- 
mate children, is not founded exclusively on the 
uncertainty of description, nor semble, is there 
any distinction between the validitf of a limita- 
tion in favour of such persons, whether described as 
the children of a man or the children of a woman. 
Dover v. AleoBande)\ 2 Hare, 276 ; 12 L. J:, Oh. 
175 ; 7 Jun 124. 

Power of Revocation in Favour of.] — 

Where a married woman, having legitimate 
•children, and one illegitimate child, separated 
from^er^usband, and being enceinte with a 
second illegitimate child, appointed a fund in 
favour of her first illegitimate child, reserving a 
power of re^^cation as to a moiety in favour of 
any afterborn children of her body : — Held, that 
the latter 'Clause was to be construed in its legal 
•sense, and was applicable only to legitimate 
•children, and that afterborn illegitimate children 


could not take under a subsequent appointment 
as to the- moiety m favour ot both t le illegiti- 
mate children, Ih. 

Illegitimate Child en ventre sa mere at Bate 
of Settlement.] — An illegitimate child, eu ventre 
sa m6re at the date of a settlement, cannot have 
a reputation of being the legitimate ofispring of 
its parents, so as to enable such child to take 
under a limitation to children in the settlement. 
Shaw, In re, Itohhison v. Shaw, <53 L. J., Oh. 770 ^ 
[1894] 2 Ch, 573 ; S R. 421 ; 71 L. T, TO ; 43 
W. R. 43. 

Property Retransferred to Settlor.] — Where 
there was a settlement of personalty in trust for - 
afterborn illegitimate children, the property 
was, on the bill of the settlor, ordered to he 
retransferred to him. Wllkuison v. Wllknisoii, 

1 Y. 0. 0. C. 657 ; 6 Jur. 921. 

Estate resulting to Heir of Grantor.] — ^^Vhere 
by deed an estate was limited to an afterborn 
illegitimate son in fee, and if he should die 
before he attained twenty-one, then in fee to a 
living illegitimate child, who died an infant, and 
an afterborn illegitimate son attained the age of 
tweri[y-one, it was held that the last limitation 
failed, and that the devised estate resulted to the 
heir of the grantor. Lomas v. Wrlglit, 2 Myl. & 
K. 769 ; 3 L. J., Ch. 68. 

Deed — ^Limitation to “All the Children ’’ of A. 
and B.--;^piegitiniate Children already Born — 
No Legitimate Children.] — The ultimate limita- 
tion in a settle^ient was to all the children, as 
well those already born as hereafter to be born 
of A. and B. his wife. B. was the settlor’s sister, 
who had been married to A. five years before the 
date of the settlement. They never had any 
legitimate children, but before their marriage, B. 
had several children still living, who were reputed 
to be children by A. : — Held, that these children 
were entitled to the property under the limita- 
tion. Gabh V. Prendergast, 1 K. & J. 439 ; 3 
Eq. R. 648 ; 24 L. J., Ch. 431 ; 1 Jur. (K.S.) 
900 ; 3 W. R?395. 

Semble, the construction of these word*i in a 
will would exclude illegitimate children born at 
the date of the will, becaiLse of the possibility 
that legitimate children might have been born 
before the testator’s death. 11 ). 

Will — limitation to Children ‘by Wife — No 
Legitimate Children surviving — Wife’s Children 
horn before Marriage.] — A liusba.::d by his jvill 
gave his property in trust for the use of his wife 
for life, with power to dispose of it bv.will at 
her death “ among our children, ’ and if she died 
intestate the property to be divided equally 
between “my chikhen by her.” The testator 
was twice married. By his first wife he had two 
chilcRen, both of whom died in his life, one of 
them leaving an only child. By his second wife 
he had two children, both bom before the mar- 
riage : — Held, that the two illegitimate children 
did not take. Dor in v. Dor in, 45 L. J , Ch. 
652 ; L. R. 7 H. L. 568 ; 33 L. T. 281 ; 23 W. R. 
570— H, L. (E.) 

d. Classes and Vestingr. 

‘ ‘ Payable ” meaning ‘ * Vested ’ ’ — Shares ‘ < to 
be Paid ” at Xwenty-one — Gift over on Death 
before Share “Payable.”] — By a marriage settle- 
ment lands were conveyed upon trust for 
husband and wife successively for life, and after 
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the death of the survivor to levy out of the 
said lauds^fincl premises .... the sum of H,00U/. 
. . . . to he divided amonp; all the children of 
the said intended marriage, save and except ^llch 
child and children inider tin limitations 
aforesaid shall succeed to the enioyment of the 
lands and premi'^es heiehy conveyed .... in 
equal shares and proportions as tenants in 
common and not as joint tenants, the share of 
such child or children shall he a son or sous 
to be paid to him or them iq>on his or their 
respectively arriving at the full age of twenty- 
one years, and the share or shares of such of 
them as shall be daughter^ to be paid upon 
their respectively arriving at their full age of 
^ twenty-one years, or day or <lays of marriage, 
whichever shall first happen : l^rovided always 
that such marriage during minority shall be had 
by an<l with the consent and approbation ot” 
the parents : “ or the survivor of them : ivith 
interest for the same by way of maintenance at 
the rate of 6/. by the himdrefl to be computed 
from the day of the death of the survivor of ’’ 
the parents, with benetit of survivorship to the 
survivors or survivor of such children if any of 
such chihben --hall die before his, her, or their 
share or shares ^hall become payable, unmarried, 
and without leaving issue as aforesaid, it being 
the true intent and meaning of these presents 
that none ot the children of the said intended 
marriage, who under the limitations herein con- 
tained "’shall become entitled to an estate in 
possession in any part of the lands anrV premises 
hereby conveyed .... shall be^eutitled to any 
part of” the said sum. A sou attained twenty- 
one and die i in the lifetime of his father : — 
Hold, that there being no words indicating a 
clear intention to make the vesting of children’s 
shares contingent on their surviving both parents, 
the rule laid down in I^mperor v. Rolfe (1 Ves. 
sen. 208) aiiplieil, and the son took a vested 
interest in his share on attaining twenty-one. 
Walwfiehl v. Mafet^ 55 L. J., Oh. 4 ; 10 App. 
Cas. 422 ; 53 L. T. 169^H. L. (Ir.) 

Period of ascertaining Class— Right to Pay- 
menW-Afterborn Children.] — Where there is a 
gift to a class of children upon attaining twenty- 
one or (if females) marrying, any such children 
as shall attain that age or (if females) marry, 
are entitled to he paid their shares immediately. 
Upon the elde^st child attaining twenty-one the 
class becomes fixed, and no child afterwards 
horn can participate. This rule applies as well 
to woluntar/" settlements as to wills. JEfinmefs 
Mtate, Iti /v, Emmet v. Emmet (13 Ch. D. 484), 
and Watson v. Yoinig (2S Ch. D. 436) discussed 
and explained. Knajiih re^ Kna})]) v. Vassall, 
64 L. J., Ch. 112 ; [1805] 1 Ch. 01 ; 13 E. 147 j 
71 L. T. 625 ; 43 W. B. 279. 

Time of Vesting.]— A sum of 2,OOOZ, secured 
by the bond of J. M., the father of the intended 
wife, was, by a marriage settlement in 1849, 
vested in trustees upon trust for her separate use 
for hfe, and after her decease “ in trust for the 
other or others of the issue of the said intended 
marriage whether a son or sons, or daughter or 
daughters, or more remote descendant or descen- 
dants, if more than one, hi such shares, &:c., as 
the wife should appoint ; hut so, nevertheless, 
that no share in the said trust funds shall be 
absolutely vested in any child or any issue by 
any such appointment until he being a male 
shall attain the age of one-and-twenty years, or 


until she being a daughter shall attain that age- 
or marry ; and in default of appointment m 
trust for all and every the children or child of 
the marriage who being a son or sons shall 
attain the age of twenty-oiie years, or being 5 
daughter or daughters should attain that age or 
marry, to be divided between and among them, 
if more than one, in equal shares ; and if there 
should be one such child the whole in trust for 
such one child : Provided, however, that if any 
child or children of the said intended marriage 
shall die in the lif^dme of the said G. H. (the 
husband) and M. BI, (the wife) or the survivor 
of them leaving issue, such iWie shall stand and 
be in the place of his or their parent or parents, 
and shall be entitled to such share of the said 
trust moneys as the parent or parents would 
have been entitled to in case of surviving tlie 
said G. H. and M. and attaining twenty-one 
years.” The deed contained provisions for 
maintenance and advancement. M. M. (the 
wife) died leaving her husband and several 
children surviving her, one of whom a daughter 
(A. H.) attained twenty-one and married in 
1873 after the mother’s death : — Held, that the 
portion secured by the settlement of 1849 vested 
in the children of the marriage of G. H. and 
M. BI. at twenty-one or maMage. 3rarti}i v. 
Dal(\ 15 L. E. Ir. 345. 

And, see Vested Contingent and B’uture 
Interests. 

e. Under Powers, 

Power to Appoint to Children— limitation, in 
default of Appointment, to right Heirs of Settlor 
— Limitation to Children in default of Appoint- 
ment not? implied.] — By a marriage settlement 
real estate of the wife was limited successively 
to the husband and wife for their respective 
lives, with remainder to such child or children 
as the husband, or in default of appointment by 
him, the wife should by will appoint ; and in 
default of appointment, or there being no issue 
of the said intended marriage, then to the right 
heirs of the wife There was issue of the mar- 
riage an eldest son and younger children. On 
the deaths of the husband and wife without 
having made any appointment : — Held, that 
there was no implied trust for the children in 
default of appointment, and that ihe eldest son 
took the property as heir of tlie wife. Q-oldrmj 
v. Inwootl (3 Gifi. 139) followed. JRegan's 
Estate, El re, 31 L. E. Ir. 247. 

“Payable on Marriage, or at such time as 
Settlor should Appoint” — No Appointment — 
Misrecital in Will.] — A,, by settlement on 
the occasioisj of his second marriage, conveyed 
lands to trustees, upon trust to raise a sum of 
600^. for B., a daughter ot his first marriage, ‘‘to 
he pfi.id and payable to her on her marriage, or 
to be payable at such other time as he should by 
deed or will appoint,” and subject thereto, upon 
the usual trusts for the wife and children of the 
second marriage. By his will A. bequeathed all 
his property to 0., the surviving child of his 
second marriage, reciting that he maiSh swh dis- 
position considering that B. had been sufficiently 
provided for by liis marriage settlement, under 
which she would be entitled to I'^ceive the sum 
of 600^, after his death. B. survived the testator 
and was unmarried : — Held, upon thS construC'^ 
tion of the settlement, that B. was entitled to a 
vested interest in the sum of 600h, liable to be 
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divested in the event of her djdng without 
having been married, and that the incorrect 
recital in the will was not an exeroihe of the 
power of appointment. JIavertij v. Ciivtis^ 
fl895] 1 Ir. a. 23. 

Two Settled Funds— Appoint msnt of One Only 
— ^Hotchpot Clause.] — A marriage settlement 
declared trusts of the wife’s fund in favour of 
the children of the marriage, with a hotchpot 
clause. The ultimate trust was m favour of 
the wife. The settlement e^lso declared trusts of 
policy moneys on the husband’s life by reference 
to the trusts of the wife’s fund, except that the 
ultimate trust was in favour of the husbaud. 
The wife’s fund was appointed unequally , the 
policy moneys went in default of appointment. 
On a question whether the hotchpot clause 
operated on both funds : — Held, that the two 
funds were distinct for the purposes of hotchpot. ’ 
Such clauses are only read as one with the view 
of preventing duplication of charges, and with 
no other object. BrUtol QMcirqui'i^ SettlemeiU, 
Li re^ Oveif (^BarV) v. Grey, 66 L. J., Oh. f-Kl ; 
[1897] 1 Ch. 94G; 76 L. T. 757; 45 W. E. 
552. 

Conveyance by Sole Object of Power — ‘‘En- 
titled” — Subsequent Appointment to Object of 
Power — Estoppel.] —The only child of a mar- 
riage, being at the time the sole object of a power 
of appointment, and entitled, in default of 
appointment, to the property comprised in the 
marriage settlement, married, and after her mar- 
riage assigned by deed the interest to which she 
was “entitled under the indenture of settle- 
ment” upon certain trusts. Afterwards the 
donee of the power appointed the prpperty to 
her absolutely : — Held, following Sweetapple v. 
IfoHoGli (48 L. J., Ch. 6<)0; 11 Ch. D. 745), 
that her interest under the appointment was 
not assigned by the dejd, which comprised 
only her then existing interest under the settle- 
ment, and the deed not being for value she was 
not estopped from claiming the property abso- 
lutely. Lomtt V. Lo\:ptt, 67 L. J., Ch. 20 ; [1898] 
1 Ch. 82 ; 46 W. R. 105. 

And sae Powers. 

f. Portions, see PORTION. 

g*. TTounger and Eldest. 

General Rule giving Priority to Charges for 
Younger Children.] — A father, tenant for life, 
with power to charge 500Z. for younger children, 
and son tenant in tail, resettled the estate to the 
use that the son should receive a rente barge 
of lOOZ. for their lives and that of -Ihe survivor, 
with powers of distress and entry for non-pay- 
ment ; then to the use of the father f or^ life, 
with a power to charge an additional sum of 
IjOOOZ. for younger children; and then to the 
son in tail : — Held, that although if it was the 
intent to give the annuity priority over the 
IjOOOZ., equity would not allow a legal merger to 
destroy it ; yet on the true coustr action it was 
noti intended that it should exist after the 
father's" death, though granted for the son’s life ; 
and therefore that the general rule giving priority 
in family setHements to charges for younger 
children should prevail. Mills v. Mills^ 3 Jo. & 
Lat. 242 ; ^ Ir. R. Eq. 299. 

“ Eldest Son ” — ^Portions for Younger Children 


— Younger becoming the Elder Son -Estates 
Sold ] — l/y a marriage settieuient anjchtate ’vas 
settled oil the wife ami husband succe>siv'ely for 
life, with remainder to trustees for a tenu'oE 600 
yeirs, and subject thereto to the first ami other 
sons in tail. Other estates were settled free fiom 
the portions teiin, but subject to prior charges, 
which entirely absorbed them. The tru^t-> of 
the term were if there should he any child or 
children of the husband and wife, otfier than or 
besides au eldest or only son, who by viitue of 
the limitations should for tae time" being be 
entitled to the hereditameats and premises to 
raise for the portions of such child or children, 
other than or besides such eldest or only son, 
5,090Z., to be vested in such of them as the hus-** 
band and wife, or the survivor, should appoint, 
and in default of appointment, equally. There 
were three children of the marriage, two sons 
and a daughter. In 1841 the estate was sold 
under a paramount title, and produced a sum of 
about 2,4:001. In 1842 the eldest sou died an 
I infant.. In 1882 the surviving tenant for life- 
died, and the portions became payable. Tliere 
had been no appointment. The younger son, 
who had become the elder, and had attained 
twenty-one, claimed to take a share with his 
sister'- of the 2,4UU?. . — Held, that the effect of 
the settlement ^vas to give 5,0U0Z. to the sister as 
a first charge on the estate, and the rest of the 
estate to the brother, and whether the value of 
the residjie were more or less than the portion, or,, 
as in thi-^ case, nothing at all, the brother had 
no right to claim any share iii the prior charge. 
jSeid V. Afiwr/?, o3 L. J., Gh. 486 ; 26 Oh. D. 363 ; 
50 L, T. 257 ; 32 W. R. 609. 

Exclusion of “Eldest Son entitled to Estate” 
— ^Disentail and Mortgage by Eldest Son — Death 
without becoming entitled.] — A person who is to 
be excluded from snaring in a portions fund by 
reason of his being, at a particular time, the 
eldest .son entitled to a settled estate, is ordinarily 
entitled, if he dies before that time, to share as 
if he were a younger child; but he is not so 
entitled whea he has concurred, as remainder- 
man in tail, in disentailing the estate, Tmd m 
raising by mortgage thereof money out of which 
he received a sum equal in value to a younger 
child’s aliquot share of the fund, as he then 
would, in effect, be taking a double portion. 
Fitzfjemld's Estate, In re, Saunders v. Boyd, 60 
L. j'., Ch. 624 ; [1891] 3 Oh. 394 [ 65 L. T. 2l2 ; 
40 W. R. 29. 

r 

Limitation, whether in Tail^ or in Fee — 
Younger Child,]— By a marriage settlement 
lauds were limited to the husband and wife suc- 
cessively for life, remainder to the first son of 
the marriage and the ‘‘ heirs ” of such first son, 
remainder to the second,, third, and every other 
son, of the marriage, and their respective heirs 
with remainder to the issue female of the mar- 
riage and their heirs, as tenants in common, 
subject “ in case there should be a son, and a 
younger child or younger children” of the said 
marriage, to a charge of 1,OOOZ. for such younger 
child or younger children. There was issue of 
the l-marriage an only son (who survived his 
father, but died in the lifetime of his mother), 
and three daughters : — ^Held (1), following Boe 
d. Littledale v. Smeddle (2 B. & Aid. 126 ; 20 
R. R. 377), that under the settlement the son 
took an estate-tail, and the daughters estates as 
tenants in common in fee ; (2) that the daughters 
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haTing succeeded to the estates in fee, under the 
limitatioi]ft of the ^settlement, the portions were 
not ral«eable. Smith's Estate, la re, 27 L. R. 
Ir. 121. 

Trust for Younger Children — ^Uncertainty.]— 

Propert}" was assigned to trustee's, upon trust, 
after the death of the settlor, in the meantime, 
and until his eldest son should attain twenty- 
one, to pay the rents to the settlor’s wife, to be 
applied )>y her for and towards the maintenance 
of herseh and all the then present and future 
bom children of the settlor ; and the settlor 
declared, that if and when his eldest son should 
attain twenty-one, the trust property should he 
r in trust for such eldest son, but so that the wish 
and desire of the settlor thereby declared, that 
the then present and future born children of the 
settlor and his wife should participate with him 
in the same, should be particularly observed : — 
Held, that a valid trust was created in favour 
of the younger children to participate, and 
that it was not void for uncertainty. Lid (lard 

V. Liddard^ 29 L. J., Oh. 619 ; *6 Jur. (KS.) 
439 ; 2 L. T. 2(J0. 

“ Children other than and Besides an Eldest 
or only Son ’’—Two Daughters only.]— By 'Settle- 
ment executed on the marriage of P. with H., a 
siiin of 1,OOOZ., the fortune of the wife H., and 
9237. l.'f. the property of the husband, \vere 
vested in trustees in trust for P. for life, and 
after bis decease, in case he survived- his wife 
(which event happened) in trust to pay and 
assign said funds among his chifdren other than 
and besides an eldest or only son, as he should 
appoint, and in default of appointment, then 
upon the trust declared concerning tlie trust 
fund secured by the term of five hundred years 
for the benefit of P.’s younger children therein- 
after mentioned ; but if there were no such child 
or children as those for whom said trust fund 
was to be provided then in trust for P.’s father. 
By the same settlement certain land.s were 
conveyed to the use of F. for life, remainder 
subject to a trust term of five hnisdred years to 
the 1 ^ of his first and other sons in tail male ; 
remainder to the daughters, as tenants in 
common in tail with remainders over. The 
trusts of the term of fi,ve hundred yeais were 
declared to be, that if there should be any child 
or children of the said P. other than and besides 
an eldest or only son who by \nrtiie of the limita- 
tions before mentioned, should for the time 
being, be entitled to the lands, then tlTat the 
trustees should raise for such child or children 
other than or besides an eldest or only son, as 
aforesaid, the sums mentioned, 6,0007. if one 
such child, 8,0007. if two, and 10,0007. if three 
or more. There are two other clauses as to 
the vesting of these portions, which contained 
the words other than or besides an eldest or 
Only son so for the time being entitled as afore- 
said,” and an advancement clause which con- 
tained the words “other than and except an 
eldest or only son for the time being entitled as 
aforesaid.” There was issue of the marriage two 
daughters only, both of whom died in P.^’s life- 
t^ej^leaYing children who became entitled, on 
P,s death to the settled lands:— Held, first that 
the clauses in the settlement dealing with the 
money fund must be read as providino* for 
children other than and besides an eldest or 
only son. Secondly, that there not being any 
son of the marriage the daughtei-s did not come 
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; within the description of “ a child or children 
other than and besides an eldest or only son,” 
and that consequently the money fund of 
1,9237. l5. 6/7, passed to P.’s father under the 
ultimate trust. Elemyiig's Trusts, In re, is 
L. K Ir. 363. 

And see PORTION and YotiNGBR Children. 

4. For Isshe. 

Construction.] — “ Jssue in a deed is always a 
word of pui’chase. Bagsliaio v. Spencer, 2 Atk. 
582. 

“Issue” when restricted to Children.] — 

“ Issue,” when collocated with parent, is to be 
taken in the restricted sense of children ; and 
this doctrine applies to a deed as well as to a 
will. JBarraclough;^. Shillito, 53 L. J., Oh. 841 ; 
32 W. R. 875. 

The words “ issue of the intended marriage,” 
uniformly used in a settlement made on the 
occasion of a marriage, in the absence of any in- 
dication in the context of an intention that they 
should include ail descendants, are to be con- 
strued to mean “ children.” Eenis, In re, Ir. E. 
10 Eq. 81. 

By a marriage settlement, reciting an agree- 
ment to make a provision for the issue of the in- 
tended marriage, property of the wife was 
vested iu trustees after the deaths of the hus- 
band and wife, in case there should be issue of 
the intended marriage, for the use and benefit of 
such issue, as the husband should appoint, and in 
default of appointment among such issue share 
and share alike ; but, in case there should be no 
issue of the intended marriage, or, if issue, in 
case all yach issue should die before attaining the 
age of twenty-one, or days of marriage, in trust 
for the use and benefit of the survivor of the 
husband and wife. Property real and personal 
of the husband was limited upon precisely similar 
uses and trusts, save that the ultimate trust was 
; for the husband, his heirs, executors, &c. : — 
Held, that the word “ issue ” was to be construed 
; “ children.” 

Where there is an ambiguity in expressions of 
settlement regarding the issue, the presumptions 
i are taken in favour of the children. Perfect v. 

, Curzon, 5 Madd. 442 ; 21 R. R. 331. 
i Courts will avoid a construction leading to a 
; perpetuity and void devise, if ^ssible. So they 
will, m marriage settlements, consider the general 
intent as in favour of the issue described, and*^ 
not let property revert or go to a father as the 
representative of one child to the prejudice of the 
rest, if no positive reason for it be clearly inferred. 
Exel V, Wallace, 2 Ves. Sen. 118. 

In a marnfage settlement, “ issue ” is construed 
“children,” in regard to personalty. Marshall 
V. Baher, 31 Beav. 608 ; 9 Jui’. (N.S.) 396 ; 7 L. T. 
(N.^) 303 ; 11 W. B. 78. 

Primd facie Includes all Descendants.] 

— The word “issue” includes all remote descen- 
dants of the person whose issue is referred to, and 
the burden of proof lies upon him who contends 
the contrary ; but when the word ‘•parent ” is 
used in reference to his “ issue,” it is confined to 
his “ children.” The word “ issue ” in reference 
to the word “ parent ” in a substi^tional gift : — 
Held, from the context of the will, not limited 
to “ children.” Boss v. Boss, 20 Bea*^. 646. 

The word “ issue ” occurring in a marriage set- 
tlement primd facie includes aU descendants, 
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and in the absence of some controlling or ex- 
planatory context is not to be restricted to 
children only. IIohdsY. 1 Ir, R. 

215. 

Of Children — Quasi-representative Prin- 

'ciple.] — Settlement intrust for children living 
at death of survivor of husband and wife ; but 
if any child should die m the lifetime of the hus- 
band and wife, leaving nssiie, the share of the 
child should go equally between his issue : — Held 
(following Rosa v. 20 Beav. G4o), that 

although issue is nomen generalissimum, yet 
that on a quasi representative principle the chil- 
dren only of a child whose share fails take that 
child’s share, the grandchildren not being ad- 
mitted to take in competition with the children. 
Rohinfum v. Sykes^ Beav, 40 ; 2G L. J., Ch. 
782 ; 2 Jur. (ns.) 895. » 

Estates were vested in trustees for sale, and 
after the death of W. to pay the proceeds amongst 
the twelve children of W., as described in the 
settlement, or such of them as should be living 
nt the time of the decease of D. and J., and the 
issue of such as might be then dead, to be equally 
divided between them, the issue to take the 
parent’s share ; but if any of such twelve chil- 
dren should die in the lifetime of H. and J., or 
the survivor of them, without leaving issue living 
at the decease of such survivor, then in trust to 
pay the share of the child who should die with- 
cut such issue unto the survivors and survivor of 
them, and the issue of such as should be dead. 
Ten of the children survived D., but died in the 
lifetime of J. G-. ; one of the ten children left six 
children, one of whom, by bill, prayed that the 
trusts might be carried into execution. B,, 
another of the ten children, left two' children, 
cue of whom died four months previously to J., 
leaving four children, and the question was, 
whether these four children were entitled to 
the share of their deceased parent : — Held, that 
the word issue being used in conjunction with 
that of parent, more remote descendants than 
children were not included in the word issue, 
and therefore the grandchildren were not en- 
titled to their parent’s share. Anderson v, St. 
Vincent ( Viscount').^ 2 Jui\ (N.s.) G07 ; 4 W. R. 
504. 

Of the H^rriage.] — By a marriage settle- 
ment certain funds were assigned to trustees, upon 
-.trust (after the death of the husband and wife) 
for the issue of the marriage as the wife should 
by deed or will appoint ; and, for want of such 
appomtment, upon trust for the issue of the 
marriage, if more than one, in equal shares, the 
sons at twenty-one and the daughters at twenty- 
one or marriage ; and in case thefe should be 
but one child issue of the marriage, or, if more 
than one, and all but one should die without 
having become entitled, then in trust for 'such 
cnly or surviving child at the time thereinbefore 
limited or appomted ; and, in case there should 
not be any issue of the intended marriage, upon 
certain trusts therein mentioned. The wife by 
will appointed part of the trust fund to the five 
childrm of her late son W. A. : — ^Held, that the 
word “ issue” in the power of appointment must 
be construed ^n its strictly technical meaning, 
and that therefore the appointment was valid. 
Warre?ds Trusts^ In re^ 63 L. J., Ch. 787 ; 26 
Ch. D. 208 ; 50 L. T. 464 ; 32 W. R. 641. 

There is no absolute rule that, because the 
word “issue” is used in one or more clauses of 


a settlement as meaning “childrec” only, it 
must receive the same const met luijr in every 
other clause. Ih. 

By a pO:>t-niiptial settlement, executed at a 
time when one child of the marriage was alive, 
after reciting that it was intended to provide for 
the present and future issue of the wife by A., 
her husband, a fund was settled upon trust to 
apply the interest, after the death of the wife, to 
and amongst the present and future issue of the 
marriage, for their maintenance duiing the life 
of the husband as he should direct ; and, after 
the death of the husband and wife, to and 
amongst such issue as the husband and wife, or 
the survivor of them, should appoint ; and in 
default of such appointment then to he divided 
amongst them, share and share alike, with benefit 
of survivorship : proviso, that, m case the hus- 
band should survive the wife, and that the issue 
of the marriage should happen to die unmarried, 
or being married, should die without leaving 
issue in the lifetime of the husband, then the 
fund should go to the husband, his executors, 
administrators, or assigns : — Held, that the word 
“ issue” meant children ; and, therefore, that the 
children of the marriage took the fund, in default 
of appointment, to the exclusion of the grand- 
children. m.voHj In re., Ir. R. 4 Eq. 1. 

“ Children and Issue.”] — By a marriage settle- 
ment, a sum of money was settled upon trusts 
for the husband for life, then for the wife for 
life, and,>after the death of the survivor, upon 
trust to pay th(% principal among all the children 
and issue of the intended husband, to be by him 
begotten on the body of the intended wife ; and 
if there should be no child or issue of the mar- 
riage, or, being such, they should all die in the 
lifetime of the survivor of the husband and wife, 
upon other trusts : — Held, that the children of 
the marriage, including those dying in the life- 
time of the survivor of the husband and wife, 
took the fund, and that uo other issue were 
entitled. Gordon v. Hope^ 3 De Gr. & Sm. 361 ; 
IS L. J., Ch. 22S ; 13 Jur. 382. 

Issue” — ” Such Childrea,”] — By d>ticies 
relating to leases pur autre vie, and for years, 
and to money, it was agreed that said leases for 
lives and for years should be conveyed to 
trustees, m trust (after successive life estates to 
D. and J.). “After the decease of J., to the 
issue of J. and A., in such shares and proportions 
as tlie» said J. should appoint, and for want of 
such appointment to go to such children equally, 
share and share alike ; and for default of such 
issue, to the heirs, executors, and administrators 
of said J. during said leases ; the money or the 
lands agreed to be purchased therewith, to go to 
issue of said J. and A., in such shares and pro- 
portions, &c. And for want of such appointment, 
to be equally divided among such children, share 
and share alike ; and if no children of said 
marriage, or aR should die before twenty-one,” 
then a power to dispose of said money : — Held, 
that “ issue ” is to be construed “ children,” and 
that the issue of J. and A. took the absolute 
interest in the chattel property, and a quasi fee 
in tiie freehold property ; that a quasi esta'te tail 
cannot be barred by will, semble. Chmjpbell v. 
Sindys, I Sch. & Lef. 281 ; 9 R. R. 33. S. P., 
WlUhinis V. Jekyl^ 2 Ves. Sen. 681. 

By a deed of 1828, B., on the marriage of his 
son E. with V., in order to provide for their 
“issue,” conveyed a chattel real upon trust for 

31—2 
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E. for life^ and af^er his death, if tfy?re should 
be no. issue then living, for V. for Ib’e ; but if 
there should be “children” li’idng at E.’s death, 
as to one-half or one-third of the premises, 
according as there should be one or more of such 
“ children,” for V. for life, as to the residue, for 
the maintenance, &:c., of such “child or 
children ; ” and after the death of the surviving 
parent, in trust for the “ issue ” as E. should 
appoint ; in default of appointment, share and 
share alike ; if but one “ child,” in trust for such 
only child ; and if “ no issue " should outlive 
the surviving parent, in trust for B. absolutely. 
E. died in 1877, without having appointed, leav- 
ing T. and several children, who then contracted 
^ to sell the premises to G., the personal repre- 
sentative of B. agreeing to join in the conveyance. 
The title having been objected to by G.'s counsel, 
on the ground that it was doubtful whether 
“ issue ” should be construed as “ children,” or as 
“descendants,” and the vice-chancellor, on a 
summons under s. y of the Vendor and Purchaser 
Act, 1874 (87 & 88 Vict. c. 78), having allowed 
the objection : — Held, on appeal, that no issue 
more remote than children took any estate under 
the limuations of the settlement, and that the 
order below should be discharged. re, 

1 L. R. Ir. 258. 

By marriage settlement a fund settled | 
upon trust after the death of the survivor of 
husband and wife, for their child or children then 
living, to be paid at his or their respective ages 
of twenty-one ; and in case both hu?l^and and 
wife should die without leaving ^aiy lawful issue, 
then according to the husband’s appointment; 
and in default, in case there should be no such 
child or children, as aforesaid, then over. The 
wife survived her husband, and all her children, 
two of whom attained twenty-one, left issue 
surviving the wife : — Held, that “ lawful issue ” 
was to be restricted to children, and that the 
gift over took effect. Heath's Se.ttleinent^ In re, 
23 Beav. 193. 

Limitation of the trust fund in a marriage 
settlement, to the husband for Ufe, and after his 
decease for the wife for life, Snd after the 
deceif^e of the survivor the fund to go to the 
issue of the marriage, in case there should be any 
living at the death of the husband and wife, 
in such manner as the father should appoint, 
and in default of appointment then to such issue 
in equal shares, and if but one then the W'hole to 
go to such only child ; and in case there should 
not be any i^ue of the marriage living the 
deSth of the survivor, then to go to such person 
as the husband should appoint : — Held, that the 
w'ord “issue” was to he construed “child,” and 
that an appointment made by the father, upon 
the death of the only child of the marriage, in 
his lifetime, although leaving a child, was 
valid. Swift v. Swijt, 8 Sim. 168 ; 5 L. J., Ch, 
376. 

By a voluntary settlement personal pro- 
perty was assigned to trustees upon trust to pay 
the interest to T. during his life, and on his 
decease to pay the principal to his lawful issue, 
if then of age or married, share and share 
alikev if more than one, and if only one the 
whole to be paid to such only child, or in^case 
such child or children should be an infant or 
infants on the death of the said T., then the 
principal was to be paid to him, her, or them 
as aforesaid on their attaining twenty-one if 
sons, or if daughters on their marriage, respec- 
tively, ,By bus will the settlor bequeathed 


certain other funds to the same trustees upon 
similar trusts, T. died, leaving an infant 
daughter his sole surviving child- — Held, that ^ 
the (laughter would become absolutely entitled 
to the bonds m question, either on her attaiiV 
mg twenty-one or on her marriage under that 
age. Lang v. l^vgh, 1 Y. & 0. 0. C. 71S , & 

Jur. 939, 

“ Issue of Body ” Extended to (rrandehildren.] 

— E., in order to make some provision for 
his daughter M., tlTe wife of T, S., and for her 
issue, by deeds, in 171)9^and 1802, assigned 
premises to trustees, upon trust, after keeping 
the premises in repair, &c., to pay to or other- 
wise permit or suffer M. to receive and take 
the residue of the rents for life ,* and upon her 
decease, leaving issue of her body by T. S., upon 
trust to stand possessed of the premises for such 
issue, to be a vested interest as they should attain 
twenty-one. M. survived F., and died m 1854, 
leaving by T. S. seven children, one of whom 
intermarried with It. S., and died leaving three 
children, two of whom who survived claimed to 
be enlitied to a share of, and in the premises 
comprised in the deeds of 1799 and 1802 .-—Held,, 
that the word “issue” was not confined to the 
children of M., but included grandchildren. 
Sout?i V. Searln, 2 Jur. (N.S.) 390 ; 4 W. B. 

470. 

Issue’’ in Power Extended hy Context.] ' 

— By a post-nuptial instrument executed in 
pursuance of a marriage contract, a fund was 
directed to be vested in trustees, in trust to 
pay the interest to the wife for life to her 
separate use ; after her death to the husband 
for life, d!hd after the death of the survivor to 
pay the principal to the issue of the marriage 
in such proportions as the wife might appoint, 
and failing such appointment, to and among 
the child or children of the marriage equally 
among them, and to the issue of any of them 
who might have died leaving lawful issue, per 
stirpes. There were five children • of the mar- 
riage. In 1853 the wife appointed the fund 
among them. In 1861, after her death, the 
husband appointed the fund among the same 
five children. One of these childi'en, a girl, 
had married, and was, at the time of her father’s 
death, enceinte of a child, wj;iich was subse- 
quently horn -—Held, that issue in the agreement 
was used in its extended sense, and therefore, as^ ^ , 
the power did not authorise an exclusive appoint- 
ment, both appointments were invalid, and the 
fund was divisible among the five children in 
default of appointment. Lonoghue v. Braolie^ 

Ir. B. 9 Eq. 489, 

Gift over of Chattels on Death without Issue.] 

— opiate was limited by settlement to trustees for 
R. ]£. of 0. for life, and then for T., his eldest 
son, for life, and after his death for the first son 
of his body and the executors, administrators, 
and assigns of such son ; and if the eldest son of 
T. should die under twenty-one without leaving 
issue male of his body living, at his death in 
trust for the second, third, and other so»^ of T. 

Then followed similar limitations to th^ second, 
third, and other sons of R. E. of 0. ; and there 
was a gift over “ if there shall no^'be any son of 
R. E. of 0, or of T. who shall live to attain 
twenty-one, or shall die under that Sige leaving 
issue male of his body living at his death” : — 
Held, that thewmrd “issue” in the gift over 
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meant “ such issue,” and there was no iini)lied 
;^ift to T., and that, on the death of T, without 
issue, there beiiii? no other son of IX. E. of C,, the 
.oift over took effect Cardigan v. Cnrzon llowr^ 
L. B. 9 Eq. 358 ; 22 L. T. 640 ; 18 W. 11. 878. 

5. For Heirs. Heir-at-La.w. 

“ Heirs, whether a Word' of Purchase or of 
Ximitation.] — In a deed the extensive and 
•ordinary signification of the word “ heirs ” wdl 
be limited where the intention of the parties to 
the deed is perfectly apparent. Therefore, where 
by a deed of settlement after marriage certain 
premises were'^conveyed to trustees to the use of 
A. the husband for life, remainder to trustees to 
preserve contingent remainders, remainder to the 
use of B. (the eldest son of ^.) and the heirs of 
the said B., and for default thereof to the 
use of C the second son, and all and every the 
other sous successively in tail male, remainder to 
the use of the daughters, share and share alike 
as tenants in common m tail male, with re- 
mamders over ; B. having died without issue : — 
Held, that B. having been only tenant in tail 
under the limitation in the settlement of his 
decease without issue male, C., the second son, 
was only entitled to an estate in tail male, and 
did not take as heir-at-law to his brother B. 
Wall V. WrigU, 1 Dr. & VVal. 1. 

Term Settled in Trust for Wife.] — If she 
should so long live, and after her decease in 
trust for her husband, if he should so long 
live, and after her decease in trust for the heirs 
of the body of the wife by her husband, their 
•executors, administrators, and assigns, and for 
default of such issue remainder over. The hus- 
band died, never having had any issue, and the 
wife survived him : — Held, that the term was 
not vested in the wife, and the words “ heirs 
of the body” were not words of limitation but 
purchase ; and the lease was directed to be 
deposited in court for the benefit of all parties. 
Modfjesoa v. 2 Atk. 89 ; 9 Mod. 236. 

One possessed of a term for years, on his marriage 
assigns it to trustees in trast for himself for life, 
remainder to his wife for life, remainders to the 
heirs of the body of the wife by the hus- 
band. They have a son. This is a good limita- 
tion to the heirs''df the body of the wife, and they 
are words of purchase and not of limitation. 
Dafforne v. Goodman^ 2 Vein. 362 ; Pre. Oh. 96 ; 
2 Free. C. 0. 23. 

As to where the words “ heirs of the body ” 
have been held words of purchase in the same 
sense as ‘‘ issue.” Thee.hr ulge v. Kilburne^ 2 Ves. 
Ben. 233, <f 

According to Custom of Manor.] — R, M , 

' being seised to him, his heirs, and assigns, accord- 
ing to the custom of the manor of Taunton Deane, 
of certain premises within the manor, m pursu- 
ance of articles made in contemplation of 
marriage, surrendered the premises to trustees, 
upon ti'ust to permit the settlor, his heirs and 
assigns, to Jiold and enjoy the premises till the 
marriage, and after the solemnisation thereof 
upon trust for the settlor for life, and after his 
decease upon trust for the intended wife for life 
in bar of all dower and thirds, and after the 
de ith of ihe survivor of the husband and wife 
-upon trust to surrender the premises into the 
hands of the lord, to the use of the children of 
the marriage, their heirs and assigns, according to 
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the custory as tenants in ermmon, such sur- 
renders toF be made at the co'jts and -charges of 
the children, who should be entitled to take the 
same by virtue thereof ; and in default of issue 
of the marriage, that should be living at the 
death of the survi\mr of the buaband and wife, 
then upon this special trust and confidence, 
to surrender the premises into the hands of 
the lord of the manor for the time being, to 
the use and behoof of the right heirs of the 
settlor for ever, according to the custom of the 
manor ; such surrender or surrenders last men- 
tioned to be made at the costs and charges, in all 
things, of the person or persons who, by virtue 
of the last ihentioned condition or limitation, 
sUouhl be entitled to take the same. The only 
issue of the marriage was a daughter, who sur- 
vived the settlor, but died in the lifetime of the 
widow, her mother. The widow continued in 
possession of the premises till her death It 
being admitted that the widow was, according 
to the custom, the heir of the settlor, at the time 
of his death, and that his youngest sister was such 
heir at the time of the widow’s death, it wars held 
that by virtue of the ultimate limitation m the 
articles, the youngest sister was entitled to call 
for conveyance of the customary premises, 
from a party in whom the legal estate had be- 
come vested, and who also claimed the equitable 
interest through the widow and the daughter. 
Lurhe Y. JSif atk wood, 1 Myl. & Or. 411. Affirmed, 
sub nom. Mush v. Locke, 'S CL & F. 721 ; 9 Bligh 
(F.s.) I.** 

Ultimate Ee'^ainder to Heirs of Settlor's 
Grandfather — Contingent.] — A., in a conveyance 
to uses reciting that he was desirous that certain 
estates derived from his mother’s family should 
remain in the family and blood of S. E., his 
maternal grandfather, in consideration of his 
natural love and affection to his relations, the 
heirs of S. E. j and to the intent that the said 
estates might continue in the family and blood 
of his late mother on the side of her father, 
settles them to the use of himself for life, re- 
mainder to hairs of his body, for default of such 
issue, as he should appoint, and for def^^lfc of 
appointment to U‘='e of right heirs of S. E., with 
I power of revocation and new appointment. The 
j ultimate remainder is contingent, ami will vest 
in the person who happens to be the right heir 
of S. E. at the expirat'onof the estate previously 
limited. Cholmondeley v. Clinton, 2 J, & W. 

1 ; 22 E. R. 84 ; 2 Mer. 173 ; 16 R. R. 167. 

Limitation to “Heir female” — Daughters as 
Purchasers.] — Lands were limited'* by deed to 
the use of the settlor for life ; remainder to the 
use of his wife for life ; remainder to the use of 
the heir female -of the body of the settlor, on the 
body of his wife alreacly begotten, and now 
living, or which may be begotten hereafter ; and 
in default of such issue, to the use of the heir 
male of the body of the settlor on the body of 
his "Wife to be begotten ; remainder to the right 
heirs of the settlor. At the time when this deed 
was executed, the settlor and his wife had issue « 
four daughters, and no issue male ; but at his ^ 
death the same four daughters and also several 
sons of the marriage survived him : — Held, that 
under the limitation to the “ heir female,” the 
daughters took a life estate in the lands as pur- 
chasers. Ckamhers v. Taylor, 2 Myl. & Or. 376 ; 

6 L. J., Ch. 193. 

“Right Heirs of E,, deceased, and J.” — 
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Construction — Gavelkind Lands.]— By. a Tolun- 
tary settleilient A. and Ins cousin limifad certain 
gavelkind lands to a relative, 0., for life, with re- 
mainder to her issue, and for default of such issue, 

“ to the use of the right heirs of E. deceased, and 
J.” — ^u^ho was then living — ‘‘the two sisters of 
the said A., their lieirs and assigns as tenants in 
common for ever” : — Held, the court declining 
to read the limitation as a limitation to “the| 
right heirs of E , deceased, and of J.,” that J. 
herself took a vested remainder in fee simple in 
a moiety of the property expectant on the death 
of C. 'v^nthout issue ; and, accordingly, that on 
^ the death of C., who survived J., and died with- 
out issue, the moiety passed to J.’s co-heirs in 
''gavelkind. Hcnoes v. Ilaices, 14 Ch. D. 614 ; 4B 
L. T. 2S0. 

Heir-at-law of One at Death of Another.] — 

E. S., by deed, conveyed to trustees real estate 
in the Isle of Man, upon trust in the first instance 
to permit him, the settlor, to receive the rents 
and profits thereof during his life, and upon bis 
death, in trust to pay out of the rents accruing 
from such land an annuity of 40^. to H. A. 
during his life, and to pay the residue of such 
rents to J. A., her heirs or assigns ; and ^ipon 
H. A.’s death, in trust to convey the said lands 


Of Term for A. and Ms Wife for their 

Lives, Eemainder to Heirs of A. and his Wife.], 
—A long term of years is assigned upon trust, 
for A. for ninety-nine years, if he lived so long^ 
and then to his wife for her life, remainder to- 
the heirs of A. begotten on his wife. The whole- 
term does not vest in A., but, after the death of 
him and his wife, shall go to all their children 
equally. Ward v. Bvadlexj^ 2 Vern. 23. 

G. Hoe Executoe?' and Administeatoes. 

General Effect of Limitation to.] — The- 

effect of a settlement by deed, limiting property 
to the executor or administrator of the settlor, is 
to make such property subject to the disposition 
of the settlor by will, or to be dealt with under 
the statute of distributions. Ilachenzie v, Mao- 
liehzip, 3 Mac. & G.^59 ; 21 L. J., Ch. 465 ; 15- 
Jur. 1091. 

Falling in of Intermediate life-interests.] — 
Limitation in a deed of personal property to the 
executors, administrators, and assigns of A., after 
the death of B. and G., does not fail by the death 
of B. and C. in the lifetime of A. llovsenum v. 
Ahhey, IJ. & W. 381 ; 21 R. R. 188. 


to J. A. and her heirs, if then living, or if she 
should be then dead, unto the heirs-at-law of the 
said J. A., and the heirs and assigns of such heir- 
at-law. R. S., the settlor, died intestate and un- 
married ; J. A. died, leaving H. A. hei^ heir-at- 
law ; then H. A. died, leaving J,i.E. S. his heir- 
at-law, and who then became heir-at-law of J, A. 
tlpon a bib filed by J. E. S. against the surviving 
trustee under the deed for the conveyance 
of the estate : — Held, by the judicial committee, 
affirming the decree of the court of chancery of 
the Isle of Man, that J. E. S took by purchase 
under the ultimate limitation, as the person 
answering the description of heir-at-law of J. A. at 
the death of H. A., and a conveyance decreed. 
Cam V. Teare^ 4 Moore, P. C. 249 ; 7 Jur. 567. 

Sum Reserved on Settlement ^f Lands — 
Settlo?f^s Heir takes in Default of Appointment.] 
— ^Upon settlement of lands to be sold in trust 
for several purposes, the residue is given to B. 
and his heirs, reserving only 200?. to be paid to 
such person as settlor should appoint. Settlor 
died without appointment ; the 200?. shall go to 
his heir, and not to B., or his assigns. Anoxu, 
1 Comyn, 345.^ ^ 

Limitation of Personalty to Eight Heirs of 
Wife.] — Under a limitation in a marriage settle- 
ment of certain personal property of the wife 
after the death of the sm'vivor, and in default 
of issue of the marriage, to the right heir or 
heirs of the wife : — Held, that the husband, by 
the death of his wife without issue, v^as not 
entitled as her administrator to an absolute 
interest in the settled property. Keioenliam, v. 
JPittar^ 7 L. J., Ch, 300. 

Of Survivor of Husband and Wife.]— 

Personal estate was settled on a husband and 
wife successively for hfe, with remaindef' to 
their children ; and, in failure of children, “ then 
to the right heirs” of the survivor of the 
husband and wife Held, that, under the last 
limitation, the heir-at-law of the survivor, and 
not the next of Ida, was entitled. HamUtoii v. 

29 Beav. 193 ; 3 L. T. 766. 


Limitation to Executors for their own TTse and. 
Benefit.] — Upon a limitation of funds in a settle- 
ment, “ to the executors, &c,, of the settlor, to 
and for his and their own use and benefit ” • — 
Held, that the executors did not take beneficially,, 
but only in their representative character. Sames, 
V, Hames^ 2 Keen, 646 ; 7 L. J., Ch. 123. 

By a marriage settlement, stock, the property 
of the husband, was settled on trust for the- 
separate use of the wife during her life, and after 
her death for the husband, if he survived her ; 
but if he died in her lifetime, then for such per- 
sons as he should, by deed or will, appoint ; and' 
in default of appointment, for his executors and 
administrators. The husband died in the wife’s 
lifetime, having appointed her executrix, but 
without exercising his power : — Held, that the' 
executrix was not entitled to the stock bene- 
ficially, but that it was to be administered by 
her as part of his general personal estate. ColUrr' 
V. Sr/nire, 3 Russ. 467 ; 5 L. J. (o.s.) Ch. 186 ; 
27 R. R. 112. 

J. by settlement assigned aip,.#»nnuity to trus- 
tees upon trust to pay the same to his wife during' 
their joint lives for her separate use, and after' 
her decease to sell and invest and stand possessed 
of the proceeds upon trusts for children, in de- 
fault as he should by deed or will appoint, and 
in default of appointment upon trust to pay, 
assign, and transfer the same to the executors or 
administratofs of J. to and for their own use and 
benefit. J. by his will gave the whole residue of 
his property to trustees upon trust to convert, 
and invest and to pay the interest to his wife for 
life, vfith remainders over. The wife died, and 
her personal representative claimed to have the 
reversion of the annuity sold, and the executors 
of J. claimed for their own benefit under the 
limitation in the settlement ;—Held^ that they 
took only in their representative character, and 
that the reversion of the annuity must be sold. 

! JdJmsoti V. Eimth, 27 L. J., Ch. 305 j 3 Jiir.CN.S.J 
M04S;6W. R. 6. ^ 

I Personal estate belonging to an intended hus- 
j hand was settled in tmst for him for life, with 
I successive trusts for the wife durante viduitate- 
( and in the children (if any) of the marriage, in. 
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the usual form, with an ultimate limitation to 
the husband, his executors, administrators, or 
assigns, for his and their own use and benefit. 
The wife survived and mairied again. The first 
husband died intestate, and on the ultim.ate 
limitation taking effect, the wife claimed her 
share m his assets under the statute of distrdni- 
tions : — Held, though she had by her second 
marriage forfeited her life estate, she had not 
forfeited her claim to a distributive shaie in the 
husband's assets, and that his personal represen- 
tatives took in trust for his next of kin under the 
statute, and not ben 3ticially. O' Brie it v. Jlearn^ 
18 W. R. 514. 

By a marriage settlement, stock was assigned 
to trustees, upon trust to pav the interest and 
dividends to the husband for life, and, in case he 
should survive the wife, upon trust to transfer 
the said stock to the husBand, “ his executors, 
administrators, or assigns, to and for his or their 
own use and benefit,” but in case the wife should 
survive the husband upon trust, during her life, 
to pay the interest and dividends as she shoukl 
appoint, and, after her decease, upon trust to 
transfer the stock “ unto the executors or admin- 
istrators of the said G, M. (the husband) to and 
for their own use and benefit.” The wife sur- 
vived the husband, and took out aihni lustration 
of his effects, and claimed an absolute interest in 
the whole corpus of the stock : — Held, that she 
was not entitled. Kemble, that a limitation in a 
settlement “ to the executoi's and administrators 
of A, for their own use and benefit,” unconnected 
with any other limitation showing more specifi- 
cally who arc to take, is void for uncertainty. 
Marshall v. Collett, 1 Y. & C. 2H2. 

An obligation to make a settlement on his wife, 
by deed, expressed to be made in order to make 
such provision, conveyed property to trustees in 
trust to permit him and his assigns to receive 
the dividends “to and for his and their own 
entire use and benefit during the joint lives of 
himself and his wife ; ” and in case A. B. sur- 
vived his wife then in trust, after her death, to 
assign it to him, “his executors, administrators, 
and assigns, to and for his and their own use and 
benefit ; ” but if his vvife should survive him then 
to her for life, and afterwanls to assign it “ unto 
the executors or administrators of A. B. to and 
for his and their own use and benefit.” The 
wife survived Held, that, subject to her life 
interest, the fund belonged to the next of kin of 
A. B. and not to his administrator. Mevijon y. 
Collett, 8 Beay. 386 ; 14 L. J., Ch. 369 ; 9 Jur. 
459. 

By a marriage settlement, the ultimate trust 
declared of a copyhold estate (the property of 
the husband) was for his executors or admin- 
istrators, and a similar trust was^eclared with 
respect to the executors or administrators of the 
wife, as to a copyhold estate, which was her 
property- The wife survived, and took o’ut ad- 
ministration to her husband ; — Held, thab she 
was not entitled to hold the former estate for her 
own exclusive benefit, but for the benefit of her- 
self and her husband’s next of kin. Welhmin v. 
Bowfmf},S Sim. 328. 

(Construction on settlement ; ultimate limita- 
tion “ to use of executors or administrators for 
their lives, ^ind assigns for ever,” as to what 
benefit they take. Wellman v. Bowrhng, 1 Sim. 
& S. 24. * Affirming 2 Russ. 374 ; 1 L. J. (o.S.) 
Oh. 27. 

THtiniate Trust for Wife’s Executors or 


Administrators of her own Family — IJext of Kin at 
her I) eat V' Entitled,] — In a marriage Adtlement, 
the ultimate tni^t of the wife's chattels \NaiN fav 
the exeefdorv or administratnrs of the Wife uf her 
own family, and the ultimate trust of the iiiis- 
band’s chattels was for Ins executors or aduiiii- 
istrators of his own fatniH Held, that though 
the same words were used miitatis mutamhs in 
both limitations, yet the court was justified m 
holding that, with re=!pect to the wife’s chatted-,, 
they meant her next of km at her death : and 
with respect to the huhbiind’s chattels, his execu- 
tors or aflmimstrators simply. Smith v, IJudleij, 

9 8im. 125 ; 2 Jur. 322 

Wife’s Heirs, Executors, and Admin- 
istrators— Husband Entitled as Administrator.] 

I — By a marriage settlement the reversion m real 
I estate was con veyed to trustees in trust, at the 
; request of the husband and wife, or of the sur- 
j vivor. to sell, and the proceeds were settled on 
! the husband mid wife for life, with remainder to 
tlie children, and in default thereof to such per- 
son as the wife should appoint, and m case ot no 
appointment to the use of the heirs, executors, 
and administrators of the wife, according to the 
‘ natui'e and property ot the premises, fi’lie wife 
' died without issue, and witliout having exercised 
the power. The husliandtook out administration 
to his wife, and required the trustees to sell the 
reversion : — Held, that he was entitled to have it 
sold, and to have the proceeds as administrator 
to his wife. Warhurton v. Hadjield, 6 L J., Oh. 
203 ; 1 Jur. I 64 . 

The ultimate trust in a marriage settlement of 
a fund belonging to the wife was to her execu- 
tors or administrators : — Held, first, that the 
surviving husband, who was her administrator, 
and not her next of km, was entitled ; and, 
secondly, that if by those words her next of kin 
were intended, then that the next of kin at the 
death of the wife, and not of the husband (who 
was tenant for life), were entitled. By marriage 
settlement, a fund belonging to the wife was 
settled on the husband and wife for their respec- 
tive lives, wfth remainder to the children of the 
marriage, to be vested at twenty-one or marriage ; 
and ill case no children should attain vested 
interests (which happened), then as the wife 
should appoint ; and in default, unto the execu- 
tors or administrators of the wife. The wife pre- 
tleccased the husband, and made no appointment. 
There was one child only of the marriage, who 
surv(j'’ed her mother, but died mthout attaining 
a vested interest : — Held, thai^ the ultimate 
limitation wus in favour of the wife’s admm- 
istrator, and not of her next of kin. Allen v. 
Thorp, 7 Beav. 72 ; 13 L. J., Ch. 5. 

Hext of Kin Entitled.] — By an ante- 
nuptial settlement, moiicy, the property of the 
wife, was settled in trust for her separate use for 
life, for her husband for life, and for the chil- 
dren of the marriage, equally subject to her ap- 
pointment by deed ov will, and in default of 
children, for such persons as she should appoint 
by deed or will, and in default of appuintmonfc, 
that the trustees should pay and transfer the 
sa.iie to her executors or administrators ; nnd the 
husband covenanted, that in case he shoulil die 
without issue in his life, and make no appoint- 
ment, the same should remain for the use and 
benefit of her executors, administrators, and 
assigns : — Held, that by the “ executors or ad-*' 
mmistrators ” of the wife, her next of kin were 
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meant This case was appealed, and the appeal 
was heardf,but before judgment was gi^^en it was 
compromised, the Lord Chancellor having ex- 
pressed his dissent from the decre;^^ below. 
Daniel v. Dudley., 11 ^Slm. 1G3. See S. C. on 
appeal, 1 Ph. 1. 

Trust in a marriage settlement to raise a sum 
of money charged on the settled estate at the end 
of twelve months from the decease of the sur- 
vivor of the husband and wife, and to pay the 
same to the executors or administrators of the 
wife : — Held, upon the whole scope and context 
of the instrument, a trust for the next of kin of 
the wife, although she died in the husband’s life- 
time. Buhner v. Jay^ 3 Myl. & K. 107. Affirm- 
r^ng 4 Sim. 48. 

Assignee of Wife Entitled.] — The ulti- 
mate trust in a settlement of a fund, in default 
of and subject to the appointment by will of the 
lady, was “ for her executors and administrators.” 
The lady, having sui-vived her husband, assigned 
the fund ; it was : —Held, that the assignee had 
a good title, and the fund w'as ordered to be 
transferred to him . Buhner Jay (supra) not 
followed. Page v. So})t‘)\ 1 Eq. K. 540 ; 1 W. R. 
518. ^ 

Husband entitled jure mariti.] — A sum 

of money was bequeathed in ti ust for several 
teucants for life in succession, with reversion to 
such person or persons as one of them, who was a 
married woman, should by will appoint, and in 
default of such appointment, and for the 
benefit of her executors or administrators.” 
There was no appointment • — Held, that the 
husband took the fund jure mariti, Ath-Geri. v. 
MalMn, 2 Ph. 64 ; 10 Jur. 955. 

Wife aud after-taken Husband entitled 

to Transfer of Eund.] — By a marriage settlement 
the wnfe’s property was vested m trustees, in 
trust for her separate use for life, independently 
of her then or any future husband, without anti- 
mpation, with remainder (in the events which 
happened) as she should, notwithstanding her 
cover^re, appoint by will, and, in default of ap- 
pointment, in trust for her executors and 
administrators Held, that the lady and an 
after-taken husband were entitled lo a transfer 
of the settled fund. Maleobn v. O' Callaghan., 6 
L. L, Ch, 137. ^ 

Xntimate Trust for Husband’s Executors, Ad- 
ministrators, Ct Assigns — Husband’s Resixlnary 
Legatees Entitled.] — The ultimate limitation ot 
a fund in a marriage settlement, after the death 
of a husband and wife, w'as to the husband, if he 
.survived his wdfe ; but if the wife survived, then, 
after her death, to such pei-son as the husband 
should appoint, and in default, “ to his executors, 
administrators, or assigns.” The wife survived, 
and the husband made no appointment : — Held, 
that his residuary legatees, and not his next of 
kin, were entitled. Dowell v. Gaglei\ 5 Beav. 
157; 11 L. L, Ch. 398. 

Real Estate upon same Trusts — Husband’s 

Heirs Entitled,]— A man settles personal es^fate 
upon himself and his wife for their lives, and 
then upon their childi-eu, and, m- default of 
children, upon himself, his executors, achnmis- 
trators, and assigns, and afterw^ards directs real 
estates to be settled upon the same trusts as near 
as can be as affect the personalty. TJpon the 


death of the settlor wdthout children, the real 
estate, subject to the life interest of the widow^, 
goes to his heirs. Pord v. Buxton., 1 Coll. C. C. 
403, 

1 . For Personal Representatives. 

Legal Representatives — Context necessary 
to explain Words.] — The w^ords “legal repre- 
sentatives ” used in a deed cannot be acted upon 
by the court unless some context be found in the 
deed TO explain thenT". Tij>})ing v. Hoioavd, 15 
Jur. 911. ^ 

“In due course of Administration” — 

Next of Kin Denoted.] — In a settlement the 
words “ to pay to legal representatives in a due 
course of administration,” amount to a direction 
to pay to next of Iwi, and not to executors or 
administrators. Briggs v. lljiton, 41 L. J., Ch. 
519 ; L. R. 7 Ch. 376 ; 27 L. T. 62 ; 21 W. R. 
20—0. A, 

By an ante-nuptial settlement real and per- 
sonal estate w^as vested in trustees, for sale and 
investment of the proceeds ; and after the 
marriage, for payment of the income to the hus- 
band and wife during their joint lives, and the 
life of the survivor, and then for the benefit of 
the children and issue of the wife, as she should 
by deed appoint, and in default for her childi’en 
and issue. If there \vere no children of the 
marriage, the whole of the trust moneys and 
premises were to be held by the trustees for such 
person and persons as the wife should, notwith- 
' standing any coverture, by deed or will appoint ; 
and ill default of appointment, then “to pay or 
transfer the trust moneys and premises unto 
the legal ^representatives of the wife in a due 
course of administration ” : — Held, that the 
words “ legal re})resentatives in a due course of 
administration,” denoted the next of kin of the 
wdfe according to the statutes, and not the 
husband. Jh. 

“ At time of Death ” — Next of Kin 

Denoted.]— A fund was settled on A. for life, 
then on any husband she might leave for life, 
then on her children, and in cfefault of children 
on the person or persons who should happen to 
be her legal personal representative or repre- 
sentatives at the time of her deajtji : — Held, that 
legal personal representatives meant next of kin 
according to the statute of distributions. Bolin- „ 
son V. Emns, 43 L. J., Ch. 82 ; 29 L. T. 715 ; 22 
W. R. 199. 

In Incorrectly Framed Settlement.]— By an 
incorrectly framed settlement, a sum of money 
was settled Cn trusts for A. for life, with trusts 
in remainder for her children ; and if she should 
die without issue, in trust to pay a portion of 
the fl^ind to B, or her legal representatives ; — 
Held, that the words legal representatives were 
either ’vvords of limitation, so as to give B. an 
absolute interest, or w^ere intended to provide for 
her being dead at the date of the. settlement, or 
were void for uncertainty. Tovning v, Doward. 

4 De G. & Sm. 268. 

Wife’s Property — Husband not Entitled.] — 

Under a limitation in a marriage settlement of 
the wife’s property, in default of hej;^ 'appoint- 
ment, for her next of kin or personal repre- 
sen lative, the husband, taking a prior partial 
interest, is not entitled. Bailey v. Wright, 1 
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Swanst. 39; 1 Wils. Ch. 15; 18 Yes. Ii9 ; 18 
E. E. 151. ; 

Husband’s Executors taking Adminis- ■ 

^ration of Wife’s Estate.] — By a inarmge ! 
settlement, the wife’s real and personal estate 
was assigned to trustees on trust to pay the 
annual income to the husband fur life, leinaiiider 
to the wife for life, remainder as she should by 
deed or will appoint ; and m default for her 
personal representatives. The wife predeceased 
her husband, intestate aud'-vvithout issue After 
the husband’s death, his executors took out ad- 
ministration of the wife's estates : — Held, that 
they were entitled to the fund. In re, 43 

L. j., Ch. 545 ; L. E. 18 Eq. 680 ; 22 W. R. 599. 

Fraud — Fictitious Consideration — Resulting 
Trust of Excess for Fersoiml Representatives of 
Appointor.] — J. 8. M. being entitled to the 
dividends of 4,300/. for life, with a power to 
appoint by any deed or writing the principal 
after his death, and in default of appointment to 
hi^ next of kin, and being in prison for debt, and 
in great distress, is prevailed upon by H. C. to 
enter into an agreement for sale of the principal 
after his death, m consideration of 1,000/. and 
other sums therein stated to have been i)re\ loiisly 
lent and advanced to him by H. C. By a subse- 
quent deed, in consideration of 1,854/. tiierem 
stated to be due from J. 8 M. to H. 0 . and of 

I, 000/. paid by J. 8. M. and others, J. vS. M., by 
the direction of H. C., appointed that the prin- 
cipal should, on his death, be transferred to 

J. 8. M. and others, with a proviso that they 
should assign the same to H. C. on payment of 
1,000/. and interest, and all further advances. 
The 1,864/. or any part of it, bad not, m fact, 
been advanced by H. C. : — Held, that this was a 
clear fraud. Held, that the appointment was 
well executed ; that the next of km of J. 8 M. 
had no claim ; that II. C. was a trustee for the 
personal representatives of J. 8, M., for the 
excess beyond the money received by J. 8. M, 
Miller V. M'met, Tam. 481. 


8. Fok Next of Kix. 

0.: Who are Entitled as. 

Words usecU, SimpUciter denote “ nearest of 
Rin.”] — A, assigned a fund to trustees, upon trust 
to pay the interest to B. for his life, and after his 
decease to pay, transfer, and assign the same 
among B.’s children ; and if no child of B., from 
and immediately after the decease of B,, upon 
trust to pay, transfer, and assign the same as A. 
should appoint ; and in default of appointment, 
to pay, transfer, and cssign the^ame to such 
person or persons as should at the time of the 
decease of A. be A ’s next of kin. A. died in the 
lifetime of B , without having made any appoint- 
ment, and B. died without issue. E. is not ex- 
cluded from the benefit of the limitation to A.'s 
next of kin. Mmeleu v. Young, 2 Myl. & K. 
780 ; 4 B. J., Ch. 200. And see .S'. C., 2 Myl. & 

K. 82 ; 3X. J., Ch. 17. 

was the only surviving brother of A., and 
there were children of a deceased brother of A. ; 
— Held, by* the lords commissioners (over- 
ruling PhiUijys V. Garth, 3 Bro. C. C. 64 ; 
IlhiAleii V. MaeJnvens, 1 Myl. k K. 27, ami 
the decision in the present case at the mils), 
that the words “next of kin,” used simplidter, 
are to be taken to mean “nearest of kia,” and 


that, consequently, B.’s p3rsonnl representatives 
were entr-].cd to the whole fund. Ih,'^ 

“ Nex/, of Kin in Blood” — Reference to In- 
testacy — Statute of Distribution.] — The ex- 
pression “next of kin” or “next of kin in 
bloo t,” coupled with a reference to the in- 
testacy of the propositus, and with or unthout a 
direction for division, menus “ statutory next 
uf kin.” The same construction applies al- 
though the limitation to such next of kiu 
ju’ini i facie creates a joint telvanc 3 ^ such a 
case the statutory next of kin take as joint 
tenants if a joint tenancy is possible ; otherwise 
they take as tenants m common, (h'lig, In rr, 
Ahpva v, Searu, 65 L. J., Ch. 858 , [1896] 2 Gh. 
8U2 ; 75 L. T. 407. 

Ultimate limitation by deed after death and 
failure of issue of A. “ to the person and per- 
sons who shall be next of km in blood to A. at 
the time of her decease in ca^e she had so died 
miestaic and unmarried ” — Held, a limitation 
to her next of km according to the 8tatute of 
Distribution. Ih. 

Next of Kin of Wife’s ‘‘own Blood and 
Firmly,”] — On limitation by settlement to next 
of- kin of said A. P. of her own blood and family, 
as if she had died sole and unmarried, the next of 
kin take as under the Statute of Distribution. 
Cotton V. Scaranclic, 1 Madd. 45 ; 15 E. E. 
208. 

1 

“Next of Blood according to the 

Statutes of Distribution ” — Exclusion of Widow.] 
— In a po-^t-nuptial settlement the ultimate 
limitation of a fund settled by the husband was 
for Ins “ next of kin iii blood according to the 
statutes for the distribution of intestates’ effects, 
and in the manner in which the same would 
have been distributed if he had died pos'sessed 
thereof intestate.” The husband diel in the life- 
time of bis wife Held, that his widow was not 
entitled to share in the fund with his next of kin. 
Fitzgerald, In re, 58 L. J., Gh. 662 ; 61 L. T. 221 ; 
37 W. E. 552. 

“In due course of Administration” — 

Exclusion of Widow and Executors ] — In a 
marriage settlement, the ultimate limitation of a 
fund provided by the husband was, “for his 
next of kin or personal representatives in a due 
course of administratiou according to the statute 
of distributions.” There was a similar limita- 
tion, mutatis mutandis, of the fi?^d provided by 
the wife. The court, rejecting the claims of the 
husband’s executors and of his residuary legatee, 
and excluding his widow . — Held, that the next 
of kin were entitled to the fund provided by the 
husband. Kllner v. Leeeli, 10 Beav. 362 ; 16 

L. J,, Ch. 503; 11 Jur.-S59. 

Of Wife at Death— Exclusion of Hus- 
band.] — Under a limitation lu a settlement (in 
the event of the wife dying without leaving 
children m the lifetime of the husband), in trust 
for such persons as at the death of the wife 
would have become entitled tnereto under the 
st^t-tute for the dihtnbution of the personal estate 
of intestates, the husband does not take. Noon 
V. Lgon, 33 L. T, 199. 

Under a limitation, in a marriage settlement, 
of the wife’s property, in default of her appoint- 
ment, for her next of kin or personal repre-' 
sentative, the husband, taking a prior partial 
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interest, is not entitled. Bailey v. 1 to any trust. Pinv7udl y. Anderson^ 2 3m:, 

Svvan. 39 ;<.1S Ves. tO ; 1 Wils. Ch. 15 f 18 R. B. 857 ; i R. 407, 

'"frust, under marriage settlement, for ?-he next Next of Kin Tenants in Common. ]— By a 
of kin of the wife, subject to her appoin/ment by marriage settlement personal property of the in: 
will, with two wutnesses, appointment in favour tended wife was settled, the ultimate trust being 
of the husband by an unattested will being void ; for such person or persons as at the time of the 
the children are entitled, not the husband, who decease of the wife should be her next of kiu 
is next of km to his wife, and whose claim to her “ under and according to the statute of distri- 
personal property is not, in' that character, butions : — Held, that the next of km of the wife 
under the statute, but jure mariti, and in this took as tenants in common, and not as joint 

tenants. JRanJnfty, Iti re, L. R, 6 Eq. (301. 

An ultimate limitation iiv a marriage settle- 
ment was “for the next of km of the wife, as if 
she had not been married, and not including the 
husbands of both or either of her sisters : — 

— Husband Entitled,] — By a marriage settlement Held, that the sisters, who were her next of kin, 
a fund was settled upon such trusts as the wife took as joint tenants. L^ious v. BratidrM^ 2S 
should, notwithstanding coverture, by deed or Beav. 274. 
wiR appoint : and m default of appointment, in 

case (which happened) there should be no issue Joint Tenants.]— By the settlement made 

of the marriage, in trust for such persons as on the marriage of E. M., the ultimate limitation 
should at the death of the survivor of the htis- of personal property was, “ to such person or per- 
band and wife be the next of kin of the wife, sons as at the time of the death of E M. should 
By her will, which purported to be m exercise of be her next of Idn.’’ E. M. died, leaving a father, 
the power, the wife devised and bequeathed all mother, and a child : — Held, that, under this 
her real and pemoual estate, over which shj^had limitation, the father, mother, and child took as 
any disposing power, to her executors therein her next of kin in joint tenancy. H (thy^ v. 
named. She then gave several legacies, which JIanyles, 10 Cl. ^ E. 215 ; 8 Jur, 69. Affirming 
did not exhaust the fund, and appointed exe- 4 Beav. 358 ; 10 L. J., Ch. 391. 
outers. {She died in her husband’s lifetime By a marriage settlement, the wife’s portion 
Held, that the fund was by the xappomtment all was limited to the wife for life, with remainder 
converted into the wife’s general personal estate, to the husband for life, with remainder to the 
and hence that the unexhanst^l portion be- children of the marriage, to be vested at twenty- 
longed to the husband, and not to the persons one or marriage ; and in case none should attain 
entitled in default of appointment under the that age or marry, then in trust for the brothers- 
settlement. Brieltendea v. IVdliains, L. R. 7 and sisters of the wife or their issue, as she 
Eq. 310 ; 17 W. R. 441. should apfioint, and in default of appointment 

in trust for her next of km : — Held, that the 
"Wife Illegitimate — Husband entitled as children of the marriage were not excluded from 
Administrator.] — By a marriage settlement, a taking under the ultimate limitation. Ib. And 
fund, the property of the wife, was settled on see (rray^ In re, v. Sears, supra, coh 

her, and her husband and their issue, and in de- 978. 
fault of issue on the wife’s next ot km. The 

wife, who was illegitimate, died without issue. Children Entitled as Nearest of Kin not- 
and her husband administered toffiei": — Held, withstanding Appointment to Husband.] — A 
that crown was not entitled to the fund, father gave his residuary estate to trustees for 
but that it belonged to the husband as adminis- his daughter for life, and after her death amongst 
trator to his wife. If uwhns y, HawJinis, 7 ^im. her children, grandchildren, or other issue, as 
173. she should by deed or will appoint, arid in 

default of appointment as she should by deed or 
Articles Signed after Marriage — Husband will generally appoint, and in default of appoint- 
entitled as wife’s Administrator.] — ^Proposals meut undei’ that power to her nearest of kin,. ^ 
for a settlement of a lady’s property, to be exe- according to the statute of distributions. The 
cuted before iBarriage, were prepared m ^ng- daughter made a testamentary appointment under 
land, and sent out to the parties abroad. Before the general power in favour of her husband, 
they reached their destination the parties reciting, as the fact was, that she had then no* 
married. The husband and wife then signed the children. She afterwards had children, but died 
proposals. The proposals were for a settlement without revolSug the appointment : — ^Held, first, 
on the wife for life, remainder to the husband that there was an implied gift to the objects of 
for life, remainder to^ the children of the the first power in default of appointment, 
marriage; in default of children, as the wife Jefe/j/, In re, 42 L. J., Oh. 17 ; L, R. 14Eq. 136 ; 
should dispose by will ; in default of such dis- 26 L. T. 821 ; 20 W. R. 667. 
position, to the wife’s next of kin. Part of the Held, secondly, that if not, the appointment 
property (which was all personalty) was stand- was conditional on there being no cliildi'en, and 
mg in her owm name and right at the time of they took as nearest of kin as in default of 
her marriage ; part consisted of her share of a appointment, Ih. ^ 

fund vested in the names of trustees of her 

m.other'‘s marriage settlement, and in which fiie Brother, Sister, and Deceased Brother’ a 
lady had only a reversionary interest, her mother Daughter entitled equally.] — By antenuptial 
being stilly alive. The wife shortly after the settlement moneys, the property of the wife, 
marriage died intestate, and without issue. The were settled in trust to pay the interqiSf to her 
husband took out letters of administration to her during her life, and in the event of her death in 
estate ; — ^Held, that he W'^as entitled to all her the lifetime of her husband, then as to the; 
personal estate for his own use, and not subject principal as she should appoint; and in thB, 


case, according to the plan of the settlement, 
he was not intended. Watt v. Watt, 3 Ves 
244. 

f Trust Defeated by Appointment to Executors 
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event of her dying without appointing and with- 
out issue surviving her, then in trust for the 
persons legally entitled thereto as the next of 
kin of the wife,” free from the control or debts 
of her husband. The wife died in the lifetime 
of her husband, without leaving any issue her 
surviving. She was survived by a brother, a 
sister, and niece (the only child of a deceased 
brother) : — Held, that the niece was entitled to 
one-third part of the moneys. ICidd v. Frasier, 
1 Ir. Ch. B. 618. 

Sister, excluding Deceased Brother's Children.] 

— Limitation by settlement of personal property 
to next of kin, in equal degree, passes the pro- 
perty to a surviving sister, in exclusion of children 
of deceased brother. Anm., 1 Madd. 36. 

Wife's Next of Kin at Death or Be-marriage 
of Husband — Divorce and Be-marriage,] — A fund 
was settled on marriage in trust, after a life 
interest to the wife and other hmitations, for the 
wife if she should survive her husband, but if 
she should die in his lifetime, in trust for the 
husband for life, or until he should marry again, 
and upon his decease or marriage as aforesaid, 
in trust for such persons as at the time of his 
death or marriage should be the next of km of 
the wife The marnnge was dissolved by decree ; 
both husband and wife married again, and the 
wife died : — Held, that the next of kin of the 
wife at her death were entitled to the fund, 
the words “his death or marriage” being read 
as meaning the determination of the prior 
interests. Mathew, In re, 21: W. E. 960. 

Held, also, that the husband’s interest was 
destroyed by his second marriage in the lifetime 
of the wife. Ih. ’ 

lb. Time for Ascertaining. 

intimate Limitation to Hext of Kin of 
Husband.] — By a marriage settlement a fund 
was settled on Lhe wife, if she should survive her 
husband, for her life, remainder to her children, 
who, being sons, should attain twenty-one, or 
being daughters should attain that age or marry ; 
and the trustees were directed to apply a portion 
of the 'income of the chiidi*en’s expectant shares 
for their maintenance, and to accumulate the 
surplus for the^benefit of such person or persons 
as should be entitled thereto, by virtue of the 
settlement : provided that, if no son should 
attain twenty -one, nor any daughter should 
attain that age or marry, then the fund should 
be in trust for such person or persons as the 
husband should by deed or will appoint : and, in 
default of appointment, in trust tor his next of 
Mn, according to the Statute ol?' Distributions, 
and as if he had died intestate. There was issue 
of the marriage one son only. The husband died 
first, without having exercised the pQwci' re- 
served to him ; then the son died under €Wenty- 
one ; and lastly, the wife died ; — Held, that the 
fund vested in the son, as his father s next of 
km, at the father’s death, and not in the persons 
who werq, the father’s next of km at the son’s 
dea-tjh. Smith v. Smith, 12 Sim. 317. 

By a marriage settlement a sum of 600Z. was 
settled upon^trust to pay W. the interest for her 
life, and in the event of there being no issue of 
the maryage, and of H. dying in her lifetime 
without having executed the power of .appoint- 
ment reserved to him, “ then upon trust imme- 
diately upon the death of W. without leaving H., 


or any child or children, grandchild nr grand- ' 
children, -ler surviving, to pay the ]>ri^icipal and 
all mteri 'st udiich may be then clue thereon to 
such pe’/pn or persons as, under the statute of 
distributions, would be entitled to the same as 
the next of kin of H. in case H. shall have died 
intestate” .—Held, that the next of kin of H at 
the time of his death were the parties entitled to. 
the fund, and not his next of kin at the death 
of W, JDaij V. Day, Ir. K. i Eep 385 ; 18 W. R, 
417. 

Ultimate Limitation to Next of Kin of Wife.] 

' —In a marriage settlement, which gave successive - 
life interests to the wife and husband, the ultimate 
limitation of personal property, in the event of • 
the husband surviving the wife, was in trust for 
the person or persons who, under the statutes for 
the distrihiition of the estates of intestates would, 
on the decease of the wife, have been entitlecl 
thereto in case she had survived the husband, 
and had then died possessed thereof and intes- 
tate. The wife predeceased the hushanil : — 
Held, that the class of persons to take under the 
limitation ought to be ascertained as at the date 
of the death of the wife, and not as at the dato 
of the death of the husband, Bradley, In re, 
Brown v. Cottrell, 58 L. T. 631. 

By a marriage settlement, certain personal pro- 
perty was settled upon trust for the husband and 
wife for their respective lives, and after their death 
for the issue of the marriage, and in case of 
failure -yf issue, and of the wife cl 3 dng in the- 
lifetime of the^Jiusband (which events happened)^ 
upon trust for such person or persons, other than 
and except the husband, “ as should then be the- 
next of kin of the wife, and would have been 
entitled thereto under the statute of distributions, 
m case she had died sole, unmarried, and intes- 
tate” .—Held, that her next of kin at her 
death, and not those at the death of her husband,, 
were entitled. Wheeler v. Addams, 17 Beav* 
417 ; 1 W. B. 473. 

In a limitation in a deed, on a particular event,, 
to the “ then ” next of km of A., the word “ then ” 
was held to'^ refer to the event, and not to the- 
time of its happening. Ib. ^ 

A limitation to the next of kin of a wife, after 
the death of the surviving husband and failure of 
children : — Held, to be an exception to the- 
general rule, and to mean not the wife's next of 
km at her death, but at the death of the surviving" 
husband. Binder v. Binder, $8 Beav. 44 ; 2^4 
L. Gh. 627 ; 6 Jur. (N.S.) 489. 

By a marriage settlement mon'^ys belonging to 
the wife were limited to the husband and wife- 
successively for life, with remainder to the issue 
of the marriage ; but if there should be no issue 
of the marriage who should acquire a vested 
interest, then, in case the husband died in the- 
lifetime of the wife, in trust for the wife abso- 
lutely ; but if the wife^hould che in the lifetime* 
of the husband, then, after the decease of the 
husband (in default of appointment by the wife) ^ 
in trust for the persons who, under the statutes 
for the distribution of intestates’ efiects, would 
then be entitled to the personal estate of the wife,, 
in case she had survived her husband, and had 
(Ik-xI possessed of the same intestate. The hus- 
band survived the wife : — Held, that the periodl 
when the class of next of kin was to be ascer- 
tained was the death of the husband, and not 
the death of the wife. Ih, 

By a marriage settlement, personal estate oF 
the wife was settled in trust for the husband and 
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wife for their lives, and afterwards for the 
.children oC ihe ma^rriage, and m default, for the 
wife, if she survived her husband, but she pre- 
deceased him, then (subject to his life^nterest) 
for such peison as, at the death of the wife, 
would, under the statute, have been entitled to 
her personal estate, as her next of kin, in case 
she had survived her husband, and had after- 
wards died intestate. The liiisband survived the 
wnfe : — Held, that her next of kin, ascertained 
at the husband's death, \\ ere entitled. Chalmers 

V. Sortli, 28 Beav. 175 ; 6 Jur. tN.S.) 4:1:)0 ; 8 

W. R. 428. 

By a mariiage settlement, dated in 1844, trust 
funds to which the wife was entitled were 
rsettled upon trusts for the benefit of the wife 
and husband during their respective lives and 
for the benefit of the child or children of the 
marriage. The settlement then provided that 
if there should be no child the trust funds should 
reinainupon the trusts following : if the husband 
should die in the lifetime of the wife, then, after 
his decease and such failure of issue as aforesaid, 
in trust for the wife absolutely ; but if the hus- 
band shonkl survive the wife, then, after the 
decease of the husband so surviving the wife and 
such failure of issue as afoiesaid, “ in trust fm* the 
person or persons who, under the statutes made 
ior the distribution of the estates of intestates, 
\vouId then be entitled to the personal estate of 
the wife in case the wife, “ having survived ” the 
husband, “had died possessed of the same in- 
testate, and to be divided between or /amongst 
the same persons respectively, if |jiore than one, 
in the shares and proportions in which tue same 
respectively would, under or by virtue of the 
said statutes, be divisible among the said persons 
respectively.” There was never any issue of the 
marriage. The wife died in 1886 ; and the hus- 
band died in 1888. The question was, w'hen the 
<;labS of next of kin of the wife entitled to the 
trust funds was ascertainable — whether at the 
death of the wife or of the husband : — Held, 
that the wife’s next of kin entitled to take were 
to be ascertained, nut at the time of her own 
death, but at the time of the death*»of her bus- 
band. ^ lumfs Settlement., In re^ Gihson v. 
Wright, 60 L. T.745. 

By a marriage settlement dated in 1830 
oertain property was vested in trustees upon 
trust for the appointees of the wife, and in de- 
fault for her for life for her separate use, and 
after her deatlT for the intended husband for 
life, and after the decease of the husband^ and 
the wife, in trll^Ct for the person or persons who, 
under the statutes made for the distribution of 
the estates of intestates, would then be entitled 
thereto in case the wife, having survived the 
husband, were to die possessed thereof respec- 
tively and intestate, and to be divided between 
or among such persons, i^ more than one, in the 
shares and proportions in which the same would 
be divisible under the same statutes. The wife 
died in the lifetime of the husband. Her next 
of kin under the statutes at her death, and those 
persons who would be her next of kin if she 
had survived her husband and died immediately 
after his death were not altogether the same, 
and th(? question was, which of these two clat^^es 
was to take : — Held, that the persons to take 
were those who would have been entitled to the 
wife’s per>oual estate if she had survived her 
husband and died immediately after him. Beach ^ 
''“/a VC. Oiarhe v. Mayne, 59 L. J., Ch. 195 ; 42 
Oh. H, 529 ; 61 L. T. 161 ; 87 W. E. 667. 


c. On Dying* Unmarried. 

Construction — Without ever having been 
Harried.] — Where there is a gift over in the 
event of a person, who is not married at the 
time, dyiDg “ unmarried,” it means without ever 
having been married. Jleyivoocl v. Ileywood, 29 
Beav. 9 ; 30 L. J., Ch. 155 ; 7 Jnr. (H.S.) 228 ; 3 
L, T. 429 ; 9 W. K. 62. 

In a limitation in a marriage settlement, 
giving the whole fund, after the death of the 
parents, to an only child, if but one should have 
died “unmarried and withcv-it issue,” the word 
“unmarried” was construed “without having 
been married,” and one having married : — Held, 
that the clause became inoperative. Ih, 

Trust funds were directed to be paid, after 
the death of the .survivor of husband and wife, 
in the event of thef^e being only one child of 
the marriage, or, there being more than one, 
if all but one should have died unmarried and 
without issue, to such only child ; but if there 
should be more than one child, in default cf 
appointment by the husband and wife, to all 
the children equally, the shares to be vested at 
twenty-one or marriage. There were several 
children of the marriage ; some had attained 
twenty-one, and two of them were married, of 
whom one had issue : — Held, that the contin- 
gency contemplated by the settlement could 
not happen, and that an appointment in favour 
of one of the children Avas valid. 11). 

The primary and usual meaning of the word 
“unmarried,” m the absence of any context 
showing a different meaning, is “ without ever 
having been married.” Blundell v. Be Fulhe, 
57 L. J., Ch. 576 ; 58 L. T. 621. 

By a marriage settlement property belonging 
to the wife was settled in the events which 
happened, subject to the life interests of the 
husband and wife, in trust “ for such person or 
persons as, under or by virtue of the statute for 
the distribution of intestates’ effects, would at 
the time of the decease of the wife have been 
entitled to her personal estate as her next of kin 
in case she had died intestate and unmarried” : — 
Held, that in the absence of anything in the 
settlement showing a contrary intention, the 
word “ unmarried ” must be construed to mean 
“ without ever having been married,” II. 

Not Having a Husband at the Time.] — 

The woid “ unmarried ” in one part of a settle- 
ment, held to mean not having a husband, 
although in another it was clearly used in the 
sense of “ without having been mairied.” Pratt 
V. Mathew, 8 De G. M. & G. 522; 4 W. 11. 
772. 

A fund waS^.settled in contemplation of mar- 
riage, for the wife for life, then for the husband 
for life, then for the children of the marriage 
equalfy (subject to a power of appointment 
among them), to be paid at twenty-one, or m 
the case of daughters, on their attaining that age 
or marrying ; and in the event of any of them, 
beirjg a son or sons, dying under twenty-one, or 
being a daughter or daughters dying uiider that 
age, and “ unmarried, ”^sthe share of such eiiild 
was to accrue among the others, with an 
ultimate trust, in the event of no clpld attaining 
a vested iuterest, and of the wile dying in the 
husband’s life, for such person or persons as 
would hnve been entitled to her personal estate 
under the statute of disiributions, if she had 
died “ unmarried ” and intestate : — Held, that 
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the word “ unmarried ” in the ultimate trust was 
to be construed ‘‘ not having a husband at the 
time.” 

c Operation of 3 & 4 Will. 4, c. 106, s. 3.] — The 
3 & 4 Will. 4, c. IOC), s. 3, does not apply to the 
ultimate limitation in a marriage settlement by 
a woman to the persons who would have been 
entitled if she had died intestate, and without 
having been married. Ileyioood v. Hey wood, o 
N. R. 441 ; B4 L. J., Ch. 317 ; 11 Jur, (nIs.) 633 ; 
13 W. R. 614. 

By a marriage settlement real estate, of winch 
the Indy was seised as heir to her maternal 
grandfather, was conveyed to trustees, upon 
trust for the lady and her heirs until the mar- 
riage, and after the marriage upon trust for the 
lady for life ; with remainder, in default of 
issue of the marriage, in trjist for the lady and 
her heirs, if she survived her husband; but if 
she piedeceased him, then in trust for the person 
or persons who would at her death have become 
entitled to the property if she had died intestate, 
and without having been married. The lady died 
without issue in her husband’s lifetime : — Held, 
that the ultimate trust being for the benefit 
neither of the settlor nor of the heirs of the 
settlor, was iinaifected by 3 &: 4 Will. 4, c. 106, 
s. 3, and that the persons intended to take 
thereunder were those who would have been 
entitled if the settlement, had never been exe- 
cuted ; and, conse(iuently, that the heir ex parte 
materna took the property, by purchase, under 
the settlement. Ib. 

Effect to Exclude Marital Right, but not 
Children,] — The words ** unmarried, or without 
having been married,” when used m a settle- 
ment, and applied to the wife, are intended merely 
to exclude the marital right, and not to defeat 
any interest which the children might otherwise 
be entitled to as next of km of their mother. 
Fratt V. JWuttfew, 22 Beav. 328. Affirmed, 25 
L. J., Ch. 686 ; 2 Jur. (N.s.) 1058 ; 4 W. R. 
772. 

In a marriage settlement of the wife’s property 
which contains no express provision for children 
or issue, the words “ without having been 
married” in an ultimate trust for the wife’s next 
of kin wiR not exclude a child as against nephews 
and nieces. Ball's Settlement^ In re (infra), 
Upton V. BroUbrc (infra, col. 987), and Ao^cIeUs 
Settlement J In re (W. N. [1890] 204), followed. 
Btnmins v. Bradford (infra, col, 988) disapproved. 
Stoddart v. SavUe, 63 L. J., Ch. 467 ; [1894] 1 
Ch. 480 ; 8 R. 372 ; 70 L. T. 552 ; 42 W. R. 361. 

By a marriage settlement, a moiety of the 
settled fund was assured in trust after the death 
of the wife, if she died in the lifetj^ie of the hus- 
band, to such uses as she should appoint ; and in 
default of appointment, to such person or persons 
as at her decease would have been entitledfto the 
clear residue of her personal estate under the 
Statute of Distributions, in case she had died in- 
testate without having married. On the death 
of the wife, in the lifetime of the husband, with- 
out having exercised the power : — Held, that the 
chil^en of the marriage were entitled. Hoonnan's 
Trusts, In re, 3 Do G. M. & G. 965 ; 22 L. J., Oh, 
720 ; 17 Jur, 444, Reversing 1 Bq. R. 53 ; 1 
W. R. 220. • 

By marriage articles, the personal property of 
the interred wife was agreed to be settled for 
her separate use for life ; and after her death, m 
case she died before her husband, in trust for such 
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persons as would be entitled as her next of kin, 
111 casc-^ie had died intestate^miid uu^iarried : — 
HL4d,\:^.|l the children of the marriage, and not 
the persj who would have been her next of km 
if she h^^ died’without having ever been married, 
were entitled. Maugham v. V'nicrnt. 9 L. J., Ch. 
329 ; 4 Jur. 452. 

By a marriage settlement the trust funds were, 
in the event of the husband surviving, to go as if 
the wife had died without having be^ii married. 
She died, leaving her husband and one child sur- 
viving . — Held, that the trust funds went to the 
child. BalVa Settlement, In re. 48 L. J., Gh. 
279 ; 11 Ch. D. 27U ; 40 L, T, 880 ; 27 W, R, 
409. 

Child of Second Marriage Excluded.] — By a' 
marriage settlement funds were vested in 
trusteeb, for the intended wife and husband 
successively, for their lives, and after their 
deaths for the children of the marriage, as the 
husband and wife during their joint lives, or the 
survivor, should appoint ; and in default of 
appointment, for the children equally, or for one 
child if only one, the shares to ves:, in sons at 
twenty-one and m daughters at twenty-one or 
marriage ; on failure of issue who should acquire 
a ve-^ed share, as the wife should, notwithstand- 
ing her coverture, by deed or will appoint ; and 
in default of such appointment, and so far as 
the same should not extend, then as the husband 
should by will or deed appoint ; and in default of 
appointment by him, for such person or persons 
as. iinde^’ the statutes for the dtbtribution of the 
effects of intestates, would have become entitled 
thereto at the ilecease of the wife, if she had 
died possessed thereof intestate and without 
having been married, with a power to the trustees 
after the death of the husband, or during his life 
with Ins consent, to advance One-half of the 
respective shares of the sons towards placing 
them out in any business, employment, or 
advancement in the world. There were two 
children of the marriage, who died infants. The 
wife survived the husband, married again, and 
had by her ^econd marriage one son (the plain- 
tiff), and died intestate, without making any 
appointment of the fund, leaving the Second 
husband (her administrator) surviving: — Held, 
that the next of kin of the wife, excluding the 
plaintiff, were entitled to the funds. Hardman 
v. Maf'eU, 13 L. R. Ir. 499. 

Construed “without a Husband at time of 
Death’' — Children of Second Mamage entitled.] 
— In a settlement, the expression “ in cas^ she 
(the wife) had died intestate and unmarried ” : — 
Held, equivalent to ‘ffin case she had died in- 
testate and a widow.” Saunders, In, re, 3 R. ^ J, 
162. 

Accordingly, under a hmitation, at the wife’s 
death, to the persons who. in the event above 
mentioned, would have beeu entitled to her 
personal estate : — Held, her first husband having 
died without issue, that her children by a second 
husband, who survived her, were the persons 
designated. Ib. 

A marriage settlement gave a fund to trustees 
fo? M, (the intended wife) for life, and after his 
decease, as to one moiety for the husband, and as 
to the other moiety for the children, at such ages 
as the wife, notwithstanding^ her coverture, 
should appoint, and in default of appointment, 
among the children, as tenants in common to be» 
i vested at twenty-one or marriage ; and if there 
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should be no child, as to the whole for the hus- 
band for ^fe ; and after his decease for any per- 
son the wife, notwithstanding her in-ended or 
any future coverture, might appoint ; i%pl in de- 
fault of appointment, ‘‘ for the person cj, persons 
who, at the decease of F., should be of her blood 
and in bin to her, and who in their own right, or 
in right of their representatives, would have been 
'entitled to the same under the Statute fur Dis- 
tribution, in case M. had died possessed thereof 
intestate and unmarried.” The wife died with 
her hmt child, which survived her only one day. 
She had not exercised the power of appointment ! 
—Held, that “unmarried” in this settlement 
meant being without a husband at ithe time of 
-death, that consequently the fund ivent to the 
•child, as the wife’s next of kin, and on its death 
passed to its father- Clarlic v. H. L. Cas. 

■^01. Affirming iS’. 61, nom. JT it cliell v. ColU, 1 
Johns. ()74 ; 29 L. J., Ch. 4U3 ; G Jur. (N.S.) 292 ; 
« W. R. 208. 

“Unmarried” is a word of flexible meaning, to 
be construed with reference to the plain in- 
tention of the instrument where it is used. 
Ih, 

Illegitimate Child entitled under Special Pro- 
vision.] — On the marriage of a widow whf: had 
nn illegitimate daughter, funds belonging to her 
were settled on trust for her separate use, with- 
out power of anticipation, with remainder to her 
appointees by deeil or will, and in default of 
tippointmeiit for her absolutely, if slm should 
survive her intended husband ; but if she died in 
his lifetime the fund was to be h61d in trust for 
the persons who wmld have been entitled under 
the statutes for the distribution of the effects of 
intestates, if she had died intestate and without 
having been married- And it wms declared that 
her illegitimate daughter should for the purposes 
of that "ti list be deemed to be her lawful child. 
The settlement contained no express provisions 
for children or issue. The marriage having taken 
place, and the wife having died in the husband’s 
lifetime, without lawdul issue and without having 
made any appointment under ttje power 
Held, that not the wife’s next of kin. but her 
illegitimate daughter, was entitled to the trust 
funds. WiUoii v. Athnson^ 4 De Gr. J. &: S. 
455 ; 4 N. R. 451 ; 33 L. J., Ch. 576 ; 11 L. T. 
220. Reversing 33 Beav. 536. 

Son by Former Marriage Entitled,] — By 
a settlement made on the second marriage of a 
widow of her<T property, a life estate trfr her 
separate use was given to the wife, followed by 
an estate to the husband for his life or until his 
bankruptcy. Provisions were then made for the 
children of the marriage and a son of the wife’s 
former marriage. And it was declared that, if 
the son of the former mmrriage should die under 
twenty-one, and if there should be no child of 
the marriage who should attain twenty-one or 
marry under that age, then, subject and mthout 
prejudice to the trusts before declared, and after 
the death of the husband, and of the son of the 
former marriage under twenty-one, and the de- 
fault or failure of children of the marriage, 
“which shall last happen,” the trustees shcjj,ild 
hold the property, if the wife should survive 
the husband, in trust for her absolutely, but, 
if the husband should have survived the wife, 
in trust for such persons as the wife should by 
*' will appoint, and, subject thereto, in trust for 
her next of Ln as if she had died intestate and 


“ without having been married.” The wife died 
first, without having exercised the power of 
appointment. There was no issue of the 
marriage. The son of the former marriage sur- 
vived his mother, but died under twenty-onC 
Before the wife’s death the husband had filed a 
liquidation petition : — Held, that the infant son 
was entitled, as sole next of kin of his mother, 
to the trust fund. But held, that the trust for 
the next of kin did not arise until after the 
death of the husband, and that consequently he 
was entitled to the tneome of the trust fund for 
his life, and that this interest had vested in the 
trustee under his liquidatioiu Upton y. Brown. 
48 L. J., Ch. 756 ; 12 Ch. D. 872 ; 41 L. T. 340 ; 
28 W. R. 38. 

Children of Former Marriage Excluded,] — 

By a settlement or^the marriage of a widow, 
containing a recital that she had three children 
by her former marriage, but no other reference 
to such children, the trust property was settled, 
in the events which happened, in trust, subject 
to her life interest, for the persons who would 
have been entitlal thereto if she had died 
possessed thereof “ without ever having been 
married.” She died, leaving the said children 
surviving : — Held, that the property went to the 
persons who would have been entitled thereto if 
she had died a spinster. Emmdns v. Bradford., 
Johnson v. Eimnins^ 49 L. J., Ch. 222 ; 13 Ch. D. 
493 , 42 L. T. 45 ; 28 W. R. 531. 

WiUon V. Atkinson (supra) explained. Ball’s 
SettUmenty In supra, col. 986, and Upton v. 
Brown (supra) disapproved. IT), 

Husband Excluded.] — Upon the construction 
of a covenant in a marriage settlement, whereby 
the lady’s personal estate was to be limited in 
the events which happened, in trust for her next 
I of kill, by force of the statute for distribution 
of intestates’ estates, in case she had died a feme 
sole and unmarried ; her next of kin (excluding 
the husband) were held entitled. Grajftey v. 
Him pay 1 Beav. 46 ; 8 L. J., Ch. 98 ; 3 Jur. 
622. 

Widow Excluded.] — A widow, as such, can- 
not take under a limitation to the next of kin of 
her husband, according to the statute of dis- 
tributions. In a marriage settlement, the ulti- 
mate limitation of a fund was'^fo such persons 
“as would, at the decease of the husband, be 
entitled to his personal estate, as his next of kin, 
according to the statute of distributions of per- 
sonal estate of persons dying intestate, if the 
husband had died intestate without having been 
married to A.,” his wife. The wife died, and 
the husbandffimarried again and died : — Held, 
that his widow took nothing under this limita- 
tion. OhoUnondehy v. Ashburton 6 

Beav^>86 ; 12 L. J., Ch. 337. 

Brother Entitled — Children of Deceased 
Brother Excluded,] — In a marriage settlement 
a sum of stock was given to trustees, after the 
death of husband and wife, upon trust, in case 
the wife died first, “ for such person*^ 3 r pei^^ons 
as at the time of the death of the husband should 
be the next of kin of the wife and would be 
entitled to her personal estate anO. effects, his, 
her, and their executors, administrators, and 
assigns, as if she had died sole and uifinazTied.” 
On the death of the husband only one brother 
was living, but there were children of the other 
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brothers : — Held, that the brother surviviug at 
the death of the husband took the whole fund as 
the next of kin designated in the settlcineiit. 
WMcr's Settlement., In re, 17 Him. 221 ; 19 L. J., 

Express Exception.] — ^Personal estate brought 
into settlement bv B. stood limited on trust for 
the person or persons (exclusively of A. and his 
representatives) who under the statute of distri- 
butions would have become entitled, if B. had 
died possessed thereof, a feme sole and intestate. 

A. was B.’s brother. At B.’s death her statutory 
next of lun included three daughters of A. . — 
Held, that the term representatives meant those 
who represented A. as statutory next of kin of 

B. ; and that A.’s daughters were therefore 
excluded from taking under the settlement. 
I/iiidmy v. Ellicott, 46 L, Ch. 878. 

9. For Volunteers. 

Principle — ^Where Contract founded on Mar- 
riage.] — A father living on affectionate terms 
with his daughter is the proper person to recom- 
mend and advise her, and her natural agent m 
matters relating to the preparation and provi- 
■sions of her marriage settlement, and there is no 
occasion for any independent legal advice 
beyond that of the family solicitor who is 
preparing the settlement. If, however, the 
father is taking nnder the settlement a beiielit 
from the daughter, she ought to be separately 
advised. Smith v. Iliffe (post, col. 1049) dis- 
approved. Wollaston v. Tnhe (ante, col. 9i)l) 
doubted. Xnclier v Bennett, 57 L. J., Ch. 607 ; 
58 Ch, D. 1 ; 58 L. T. 650—0. A. 

The court will not apply to the coi^sideration 
of provisions in favour of volunteers contained 
ana contract founded on marriage, the principles 
on which it would act in considering provisions 
•contained in a voluntary settlement — Per Cot- 
ton, L.J. Ih, 

Post-nuptial Settlement — Voluntary as to 
Children.] — Where a post-nuptial settlement has 
been executed by a husband and wife in con- 
sideration of an exchange of interests between 
them, such a settlement, though for value .as 
between themselves, is voluntary as regards the 
childi’en of the marriage, and specific perform- 
ance of a c(f?i5nant to surrender copyholds 
'Cannot be enforced by them. Green v. Baterson, 
66 L. J., Ch. 181 ; 32 Ch. H. 95 ; 54 L. T. 738 ; 
34 W. R. 724--C. A. 

Voluntary Settlement — As against Person 
■Claiming through Settlor.] — A court of equity 
will not, where there has beer^ a voluntary 
settlement, interfere to disturb that settlement in 
favour of a person whose claim is derived only 
through the settlor. Dolphin v. Ayl^oard, 
L. R. 4 H. L. 486 ; 23 L. T. 636. 

By Mortgagor — Sale hy Mortgagee under 

Bowers — Title to Surplus Money.] — A. B. 
having mortgaged estates in fee simple, subse- 
quently made a voluntary settlement of the 
sani^ estates and all his interest therein to 
grantees to uses to hold, subject to the mortgage 
and to a power of raising a sura of money for 
himself, to the use of himself for life, with re- 
mainder *0 his first and other sons in tail, with 
remainders over. The mortgagee afterwards sold 
the estates under the power of sale in the 


mortgage, and after letamer of his <Iebt and 
costs paid^ the balance of tlm sale moneys into 
court UTijJer the Tmstee Relief Act. Ui)on a 
petition .ror payment out, A. B. contended that 
the sale^iad de^troyeil the voluntary settlement, 
andthatithe persons claiming thereunder had uu 
equity against the sale moneys, which must be 
treated as if the sale had been made by A. B. 
himself : — Helil, that the voluntary settlement 
was a complete disposition by the settlor of the 
proceeds of the sale of the estate in case the 
prior mortgagee should exercise his power, and 
that the volunteers under the settlement were 
entitled as against the settlor to the fund in 
court. Walhumpton Estate, In re, 53 L, J., 
Ch. 1000 ; 26 Ch. B. 391 ; 51 L. T. 280 ; 32 
W. R, 874. ' ■ 

Right to Redeem Mortgage,] — One that 
claims under a voluntary conv'eyance may re- 
deem a mortgage. Howard v. Hams, 1 Veru, 
193. 

Right to Compel Settlor to firing Suit against 
Trustees.] — Persons claiming under a voluntary 
settlement cannot insist on their settlor in- 
curring the expense of a suit as they allege for 
his benefit, to set aside a settlement of 

accounts between himself and his trustees under 
which he has been found entitled to the specific 
sum settled, and by which he professes to be 
bound, and which he believes to be accurate, 
Parker v. Blojsamy 20 Beav. 295. 

To Suea to Set Aside Adverse Deed.] — 

In 1860 A. sold and'eonveyed some property to 
B. ; afterwards, in 1804, A. by a deed, reciting 
that the deed of 1860 was invalid, voluntarily 
conveyed the property to trustees for himself for 
life, with remainder to his children : — Held, 
that the infant children of A. could maintain 
a suit, as sole plaintiJfs, to set aside the deed of 
1860, the right to sue being incidental to the 
property conveyed. HlGldnsoji v. Burrell, 35 
Beav. 257 ; L. R. 1 Eq. 337 ; 12 Jur. (N.S.) 199 j 
13 L T. 660^; 14 W. R. 412. 

Defence to Voluntary Deed, when Resteined.] 

— Equity will not take away any defence the 
party may have at law to a voluntary deed ; 
but if deed for good consideration had been 
discharged by voluntary release, such defence 
would be restrained. Praund v. Turner, Fitzg. 
105. 

^ o 

Trust for Payment of Debts — Non-commnni- 

cation to Creditors — Death of Settlor — Charge 
on Estate — ^Revocation.] — By a deed of settle- 
ment of an estate, made as part of a family 
arrangement, a father and son appointed the 
estate, after a life interest therein to the father, 
to the use of trustees, upon trust, with the con- 
sent of the settlors, and after their deaths at the 
i discretion of the trustees, to sell the same or any 
i part, and apply the proceeds, and the rents and 
I profits until sale, in payment of all the debts of 
the father ; and upon further trust to convey the 
unsold part to the uses of a settlement of even 
date, under which the father was tenant fpr life, 
wnh remainder to the son for life, with re- 
mainder to his first and other sons in tail. The 
creditors were not parties to the deed, nor was it 
communicated to them. After the father’s death 
part of the estate was sold and the proceeds, 
applied in payment of aU the debts of the father 
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except one due to bis sister ; and the unsold 
portion subsetfiiently re-couveyed to the nsi s 
of the settlement of even date. Aftei\-the death 
of the son the executors of the onW unpaid 
creditor claimed payment of her debt k against 
the owTier of the settled estate : — Held,'* that the 
case fell within the authority of Syniwt v. 
Shnpmi (5 H. L. Cas. 121), and not Garrard v. 
Laud tr dale QLord') (3 Sim. 1 ; 2 Kuss. I\r. 
i51) ; and that as there was a trust created bv 
the deed m favour of the creditors which 
became irrevocable on the death of the father, the 
estate was liable to satisfy the debt. JPrmiley v. 
Elhs, d6 L. J., Ch. 240 : [1897] 1 Ch. 489 ; 76 
L. T. 187 ; 45 W. B, 442. 

c 

10. For Buevivoes. 

Rule of Construction.]— In construing limi- 
tations to a paient for liie, and afterwards to his 
children, with a provision relating to survivor- 
ship annexed, whether occurring in wills or 
settlements, the rule for determining both the 
class who are to take, ami the contingency to 
which the survivorship lefers, is to lean to that 
construction which will include as many objects 
of the gift as possible, consistently with the 
declared purpose of the author of the instrurnent. 
Louirrie^. Bourerle, 2 Ph. 349 ; 16 L. J., Ch. 
411 ; 11 Jiir. 661. 

Successive Deaths.] — On the marriage of J. A. 
and S. A., stock was settled by deed upon trust 
after their death, and failure of issue of the 
marriage, to transfer the same»5imto, amongst, 
and between J. F., B. F., W. F., and F. F., 
equally, provided that if either of them, J. F*., 
B. F., W. F., and E. F., should depart this life 
without having acquired a vested interest, leav- 
ing issue, the share of such person so dying 
should go to such issue ; but in case either, of 
them should die without having lawful issue, 
then the share of him, her, or them so dying 
should belong to the survivors or survivor of 
them. There was no issue of the marriage ; J. F. 
and B. F. died in the lifetime of J^A. and S. A. 
leaving issue. W. F. survived <T. ''F., and died 
in th?? lifetime of B. F, without issue ; E. F. 
survived both J. A. and S. A. : — Held, that E. F. 
was entitled by survivoiship to W. F.'s share in 
the fund. Acutfs Settlement^ In re^ 28 L. J,, Ch. 
383. 

“ Survivors ” construed “ othersi”] — When 
an estate was jjfcttled to A., B. and 0., as t^^nants 
in cTimmon. for life, with successive remainders 
to theii’ issue male and female in tail, remainder 
“ in case one or two of the said A., B. and C. 
should happen to die without issue of her or 
their bodies, then, as to the share or shares of 
such one or twm so dying without issue, to the 
use of all and every the daughter and daughters 
of such survivor or survivors, as tenants in 
common in tail”: — Held, that the word “sur- 
vivors ” might be construed “ others,” and that 
the daughters of one of the tenants for life, who 
did not survive, were entitled under the limita- 
tion. Cole V. Sewell, 2 Con. k L. 344 ; 4 Dr. k 
War. ^ ; 6 Ir. Eq. B. 66. 

The word “survivor ” in one of the claused of 
a settlement may be read “ other” in order to 
ei^ectuate the clear intention of the parties, not- 
withstanding that the word may require to be 

^ read in its natural sense in other clauses of the 
settlement referring to the same fund. Balmer, 


In r(% 44 L. J., Ch. 247 ; L. B. 19 Eq. 320 ; 32 
L. T. 9. 

By a deed dated in 1824, E. and S., spinsters, 
settled funds in trust for themselves in equal 
'.hares for life, and after the death of either ol 
them without issue in trust as to a moiety of the 
income for the survivor for life, and m case 
either or both died without leaving children, then 
as to the income of her moiety in trust for the 
survivor of E. and S. with remainder to her 
children. K. died in 1868, leaving two cbikBen. 

5 died m 1873 with(rut having been married • — 
Held, that the word “ survivor” in the gift over 
of S. 5 moiety, contingent of her dying without 
leaving children, might be read as “other,” 
and that the children of E, w^ere entitled to 
It. 75. 

“ Survivor ” read as “ other.” Sm itU v. Oshornoy 

6 H. L. Cas. 375 ; 3 Pur. (N.a.) 1181 ; 6 W. B. 21. 

Period of Distribution referred to .] — K p'^st- 
nuptial settlement, executed when at least one 
child of the marriage was alive, recited an 
intention to provide for the present and future 
issue of the marriage, and diz’ected that, after the 
death of the wife, the trustees should pay and 
apply the interest of a certain sum of money 
amongst the present and future issue according 
to appointment, and in default of appointment 
share and share alike, with benefit of survivor- 
ship ; proviso, that if *the husband survived the 
wife, and that the issue of the marriage died 
unmarried, or, being married, died without leav- 
ing issue, in the lifetime of the husband, the sura 
should be paid to him, his executors, &c. The 
wife survived her husband : — Held, that the 
words “ with benefit of survivorship ” referred to 
the date a*! \vhich the fund became distributable, 
and that that date was the death of the wife. 
BUon, In re, Ir. E. 3 Eq., 22. But see S. C, on 
appeal, Ir. B. 4 Eq. 1. 

A fund Avas settled by deed in trust for A. for 
life, and then for her children, and in default of 
children to B,, “ if then living,” but in case of 
B.‘s death before A., in trust for “ the smwivmg 
children” ofB. by her deceased husband: — Held, 
that the survivorship had reference to the death 
of A. Held V. Bekl, 30 Beav. 388. 

11. Life Estates Bealtv. 

Limitation to Wife and HeirS of her Body^ 
with Obligation to Divide among Children at 
her Death.]— On marriage, the husband executes 
a deed-poll, whereby he purports to settle aU his 
real and personal estate on the wife, and the heirs 
of her body by him begotten, obligingher to give 
each of her chilcli’en by him begotten lOO^. a-piece 
at twenty-on^, and to divide the residue equally 
amongst them at her death. This gives an estate 
for life only to the wife, with remainder in fee 
to the children, as tenants in common. These 
marriage articles so far tied up the property of 
the settlor, that a real estate purchased by him 
ill his lifetime with part of his personal estate, 
shall be considered as personal estate, and be dis- 
posed of accordingly. Loivther v. W'eet m or da nd, 
1 Cox, 64. r. ’ V 

Limitation “ on Default of Such Issue — Fol- 
lowing Life Estate to Husband land Division 
among Children.] — By a marriage settlement 
estates were limited to the wife and tba husband 
for their lives, with remainder to the heirs of the 
body of the husband on the body of the wife and 
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their heirs ; and if more children than one, 
equally to be divided among them as tenants in 
common ; and, for default of such issue, to the 
> wife and her heirs : — ^Held, that the husband did 
9 ,ot take an estate in tail special, but for life only, 
and that the children took by purchase as tenants 
in common in fee in remainder. JVbrth v. 

6 Sim. 266. 

Surrender of copyhold to the use of surrenderor 
for life, remainder to the use of A. for life, re- 
mainder to the use of the child or children of A., 
and for want of such issi^e to the use of B. 
Semble, A. takes an estate for life. Wuldon'so/i 
V, Harrington (^EarV^^ 1 J. & W. 532. 

Estates for Life and in Pee— Tenancy in Com- 
mon.] — Under a limitation of real estate in a mar- 
riage settlement, after the death and failure of issue 
of the husband and wife, “ ij;i trust for nephews 
and nieces then living, and the several and 
respective heirs of nephews and nieces then dead, 
having left lawful issue living at the time of the 
failure of issue of the marriage, as tenants in 
common ” : — Held, that nephews and nieces took 
life estates, and that the eldest son of a nephew 
deceased at the time of such failure of issue took 
in fee. 2£arslinll v. Peascod^ 2 J. & H. 73. 

Beal estate was conveyed to trustees upon an 
ultimate trust to convey and divide the trust 
estate to and among all the children of the 
settlor, and the issue of such children who should 
be living at the death of the wife of the settlor, 
as tenants in common : — Held, that the children 
took life estates only. TatJiaon v. Yornon^ 7 Jur. 
(N.S.) 814 ; 9 W. E. 822. 

Words of Inheritance Eejeoted.]— A marriage 
settlement vested freehold leases in trustees “ to 
hold to the use of A. and his heirs and assigns, 
from the perfection of these presents, for and 
during the term of his natural life, without 
impeachment of waste,” with a power to lease, 
remainder to the trustees to preserve, and from 
the decease of A. to secure a jointure to B. (A.’s 
wife). Then followed a covenant by A., charg- 
ing the jointure on after-acquired estate, with 
power of distress ; “ and further that the lands, 
after the decease of the survivor of A. and B., 
in case there should be but one child of the 
marriage, to the use of such only child, and the 
heirs of his or hqj-^^ody lawfully issuing ; and in 
case there vshould be more than one such child, 
^tlien to such childi’en in such shares and pro- 
' portions as A. shall by deed or will appoint ; and 
ill default of such appointment, then to the use 
of all the children, as tenants in common, share 
and share alike ” : — Helil, that the words “ and 
his heirs ” should be rejected, and that A. took 
a life estate. Haninierdnj^ In re^ 11 Ir, Oh. R. 
229. 

Held, also, that the clause beginning “^nd 
farther,” is a limitation in continuation of, and 
direct sequence upon, the limitations to trustees 
to preserve. 1 h. 

Omitted.] — By a settlement made on 

the marriage of a widow, having children, real 
estate‘*\vas conveyed by her to a trustee and his 
heirs upon trust, for her separate use for life, 
with remainder.’ in trust for her children as 
tenants in common (omitting the limitation to 
their heirs)*: — Held, that they took life estates 
only. Holliday v. Ove^'ton^ 15 Beav, 480 ; 21 
L. J., Oh. 769. Affirmed, 16 Jur. 751.' 


The rule that the estate of the cestnis qiie 
trustent is commensurate with that giyen to the 
trustees. inapplicable to limitatioas in a-deed ; 
therefore ^jwh ere an estate was limited to trustees 
in fee, b'pt the trust in favour of the cestuis 
que trusfent wanted the ordinary words of in- 
heritance : — Held, that they took life estates 
only. II), 

A conveyance to trustees, without words of 
inheritance, of the share and interest, to which 
the conveying party is entitled under a \\nll, 
passes a life estate only in so much of the pro- 
perty as consists of real estate. Hudaon^ In ?’a, 
Kiihne v. Hudmi, 13 R. 546 ; 72 L. T, 892. 

By a marriage settlement, real estates were 
conveyed to trustees “and their heirs,” upon 
trusts for the parents for life, and afterwards 
for the children ; and in default, as the wife 
should appoint ; and in default, for her next of 
kin. The gift to the next of kin contained no 
words of inheritance : — Held, that they took for 
life only. Liicafi v. BrandretJi, 28 Beav. 274. 

A., by a voluntary settlement, in 1S3S con- 
veyed freeholds to trustees upon trust (together 
with a sum of stock already transferred) for 
himself for life, and after his death in trust for 
his reputed son, W., when and in case he cUt- 
tainec^twentj^-one, with a trust for maintenance 
if he should be under twenty-one at the settlor’s 
death. And in ease W, should die under twenty- 
one, or die in the settlor’s lifetime, without leav- 
ing issue living at his decease, then over. There 
were no words of limitation in the trust for W. 
There waS a power of sale in the settlement, but 
no trust to invent the proceeds in land. A died 
in 1849, having made liis wiU in 1843, which 
recited the settlement and confirmed it, except 
as to the stock which had been sold. W. attained 
twenty-one, and died in 1872 : — Held, that W. 
took a life estate only in the freeholds under 
the settlement, and that there was a resulting 
trust for the settlor. MiddleUm v. Barlior, 29 
L. T. 643. 

Remainder m a settlement, after successive 
estates tail in the sons to the daughters as 
tenants in copimon, and not as joint tenants, 
and in default of such issue to the right heirs 
of the father, admitted, without argument, an 
estate for life only in the daughters. Snell v, 
Sllcook, 5 Yes, 469. 

Lands were limited by deed to the use of the 
settlor for life ; remainder to the use of his wife 
for life ; remainder to the use of the heir female 
of the body of the settlor, on the body of his 
wife already begotten and now IWng, or which 
may be begotten hereafter ; and in default^ of 
such issue, to the use of the heir male of the 
body of the settlor on the body of his wife to 
be begotten ; remainder to the right heirs of the 
settlor. At the time when this deed was exe- 
cuted, the settlor and his wife had issue four 
daughters, and no issue male ; but at his death 
the same four daughters, and also several sons of 
the marriage, survived him : — Held, that under 
the limitation to the “ heir female,” the daugh- 
ters took a life estate in the lands as pur- 
chasers. Clianihers v. Ta^jloi\ 2 Myh & Or. 376 ; 
6L, J., Ch. 193. 

Restoration of Life Estate hy Resettlement — 
Power of Sale.] — J. W., by his will, devised 
hereditaments, subject to certain prior charges 
and estates, to the use of J. 0. and his assigns 
during his life, with remainder to the use of his 
first and other sons in tall male. The will 
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contained a power of sale exercisable by the 
trustees at the'’’ request in widtii^ of any 
persoh who by virtue of this my wM shall be 
tenant for life in possession of tlw herechta- 
ments. J. 0.. and his eldest son F. by dis- 
entailing deed, conveyed the settled ’ heredita- 
ments to a trustee toehold the same [subject to 
the prior uses and estates (other than the uses 
or estates limited to J. 0. during his life), but 
discharged from the said estate in tail and all 
subsequent estates] to such uses as J. 0. and F. 0. 
should by deed jointly appoint, and, in default 
of such appointment, to* such and the same uses, 
and subject to such and the same powers as were 
subsisting immediately before the execution ot 
r the disentailing deed. By deed of resettlement, 
J. 0. and F. 0. jointly appointed that the here- 
ditaments shonld from that date [but subject to 
the iirior uses and estates (other than the uses 
and estates limited to J. 0. and his assigns for 
his life), and subject also to certain mortgage 
debts which had been created] remain to the 
uses thereinafter declared : and. subject to cer- 
tain rent-charges. the hereditaments were limited 
to the use of J. 0. and his assigns during his life 
“ in restoration and by way of continuance and 
confirmation of the former life estate of J. 0. 
under or by virtue of the will,’’ with remuinders 
over. It was then provided that nothing therein 
contained should prejudice or affect the power of 
sale contained m the will Held, that J. 0. was 
still tenant for life in possession by virtue of the 
will, and that the power of sale wa^ therefore 
still exercisable by the trustee^ of the will at 
his request. Wright to Marshall, In re, 54 
L. J., Oh. 60 ; 28 Gh. D. 93 ; 51 L. T. 781 ; 33 
W. R. 304. 

12. Life Intebests in Personalty, 

Life Interest by Implication.] — By a man’iage 
settlement, a portion to which the wife was 
entitled was assigned, in trust, for her separate 
use during the coverture, and in case she should 
die in her husband’s lifetime, then in trust for 
him during his life, and after death of the 
surv^^vor, in trust for the issue of the marriage 
living at the death of the survivor, as the wife 
should appoint, and in default of such issue, in 
trust for such persons as the wife should by 
deed or will appoint. The wife survived the 
husband : — Held, that slie was entitled to the 
interest of the portion for her life. TumtulVs 
case, 3 Sim. 312. 

SettlemeulT of sum of money upon trult, to be 
transferred to surviving parent, for the benefit 
of him or her, and any child or children of the 
marriage : — Held, upon construction of the 
whole instrument, that the surviving parent 
took for life, with remainder to the chikben. 
Cluimhei'S V. Atl{'ij')V^,A Sim. & S. 382 ; 1 L. J. 
(O.s.) Ch. 208. 

A marriage settlement declared the trusts of a 
sum of stock to be, that, dining the joint lives of 
the husband and wife, the dividends should he 
paid to the wife for her separate use ; and if she 
should die m the husband’s lifetime, the prin- 
cipal sum should he transferred to him abso- 
lutely ; and if the husband should die ir. the 
wife's lifetime, then the same should be held in 
trust for such person as the wife should by will 
appoint. The wife survived the husband : — 
Held, that the wife took, by implication, a life 
interest in the trust fund. Allia v, OmwshaiL 
9 Hare, 382 j 21 L. J., Oh. 873, 


A father, by deed, settled certain leaseholds 
upon his son absolutely, and also a rent-charge 
and stock in the funds upon him for hfe, with 
remainder to his children. Be afterwards, by 
deed, revoked all the benefits given to his son by 
the first deed, and declared that all estates, 
shares, right, interest, and benefit given to his 
sou by such deed, should be and remain to 
trustees, their heirs, executors, and adminis- 
trators, npon trust, during the joint hves of his 
son and his son's wife, to pay the rents, interest, 
dividends, profits, afid annual income thereof to 
his son's wife for her separate use, and after his 
son’s death then to her daring life or widow- 
hood, with remainder to the children : — Held, 
chiefly npon the strength of the term divi- 
dends,” that the stock and rent-charge (as well 
as the leaseholds) passed to the wife for her life, 
and not during the^life of the son only. Angdl 
V. Dawson, 3 Y. & C. 3U8 ; 8 L. J., Ex. Eq. 50. 

"With power of Disposition by 'Will,]— < 

Settlement by a feme sole, in contemplation of 
marriage, of part of her fortune, m trust to pay 
the dividends to herself for her separate use for 
life, and after her death for her intended hus- 
band ; and after the death of the survivor, to 
transfer the capital according to her appoint- 
ment by will ; and in case she should die with- 
out appointment, and he should be then dead, in 
trust for her next of Idn, their executors, ic., 
according to the statute of distributions. An 
interest for life only in the widow, with a power 
of disposition by will. Anderson v. Dawson, 15 
Ves. .532. 

To determine on. Alienation — Marriage 

Settlement.] — L. was entitled to a life interest 
under a voluntary settlement in one-fourth part 
of certain funds, with remainder to his children 
who should attain twenty-one, or die nnder that 
age, with remainder over. The settlement con- 
tained a proviso for the determination of his 
life interest and the acceleration of the suhse- 
quent remainders if he should alien, dispose of, 
mortgage, charge, or in any wise incumber his 
life interest, or if by reason of bankruptcy, 
insolvency, or otherwise the income of the 
funds could no longer be personally enjoyed by 
him, but would but for that^ proviso become 
vested in or payable to any '^person or persons 
other than him. By a subsequent settlement 
made on his marriage, L., amongst other pro-*^ 
perty, assigned to trustees the share to which 
he was entitled under the former settlement, 
upon trust to continue the trust funds in their 
then present investments, or upon the written 
request of and after his death, upon such 
request or at such discretion as therein men- 
tioned, to sen the same, and pay the income of 
the^proceeds to L. during his life, and after his 
death to his wife during her Hfe, with remainder 
for the issue of the marriage, as L. and his wife 
jointly, or the survivor, should appoint, and in 
default for all the children of the marriage in 
equal shares : — Held, that no forfeiture of L.’s 
life interest was produced by tSe mai’riage 
settlement, for the assignment contemplated by 
the forfeiture clause was one by reason of which 
the income of L.’s share would l!?ecome payable 
to some person other than him, whereas by the 
marriage settlement the life interest was as- 
signed to trustees for his* benefit. Looltwood v. 
Sihcs, 61 L. T. 562. 
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Oift to Widow ‘‘for the Use of Herself and 
Children, hut at her Disposal.”] — A. having 
been indebted to the estate of B., in a sum of 
money, but from which he had been discharged 
under a commission of bankruptcy, voluntarily 
executed to C., the wkIow of B., a bond for the 
payment of part of such debt, for the use of 
herself and children, but at her disposal. Two 
years afterwards, A. executed to 0. another 
bond, for the payment of the remainder of such 
debt, for the use and berretit of herself and 
children only, in what proportions among the 
latter she may think proper to direct, but for no 
other use, purpose, or intent whatsoever : — Eeld, 
that the widow took a life interest in the money 
secured by the bonds. Fowler v. Hunter^ 3 
Y. & J. 506, 

Absolute Interest not ©Reduced except in 
favour of Children.] — When either in a settle- 
ment or a will there is an absolute gift to 
children followed by a direction that the daugh- 
ters’ shares shall be settled on themselves for 
life, with remainder to their children, the 
daughters’ interests are only cut down for the 
sake of the children, and any daughter who 
dies without issue takes her share absolutely. 
Sldway Hall Eatate^ In 37 L. T, ^57. 

By Inconsistent Words.] — A term settled 

to the husband for life, remainder to the wife, 
her executors, administrators, &c.,for the residue 
of the term, for her jointure ; and for the 
better settling the term on her “ for life ” for her 
jointure, a covenant to renew and insert her 
name. The addition of those words will not 
reduce it to an estate for life. Clai'lie n, Haclt- 
ioell, 2 Bro. 0. C. 30tl. 

It is declared by a marriage settlement, that a 
trustee is to lay out a sum of money, which the 
husband had agreed to settle in the purchase of 
any public stocks or funds, or annuities for the life 
of the intended wife, in his own name, in trust 
for her, and that he was during her life to pay her 
the dividends and other produce of the stock or 
annuity so to be purchased, to her separate use 
during her life : — Held, that the wife is entitled 
absolutely to a sum of 3 per cent, stock pur- 
chased with the money, and not merely to a 
life interest in it. Smith v. A7?zy, 1 Russ. 
363. ^ 

Forfeiture— Interest determinable on Aliena- 
tion — Advance of Trust Fund to Tenant for 
Iiife,] — By a settlement made in 1878 property 
belonging to the settlor was assigned to trustees 
upon trust to pay the income to the settlor until 
death or bankruptcy, or until he should “ assign, 
charge, or incumber the income, or\lo or suffer 
anything whereby the same or some part thereof 
would through his act or default, or by operation 
or process of law, or otherwise, if belonging 
absolutely to him, become payable to or vested 
in some other person.” The settlor borrowed 
from the surviving trustee the greater part of 
the trust fund on his personal security, and, 
having spent the money, became bankrupt : — 
Heldythaf prior to bankruptcy there had been 
no forfeiture of the settlor’s life interest, and 
the limitatioii until bankruptcy being void 
under the bankruptcy law, the settlor’s life 
interest passed to his trustee in banla’uptcy. 
Erewer^s Settlement ^rusU^ In Horton v. 
Jilnehmore, 65 L.H., Gh. 821 ; [1896] 2 Ch. 503 ; 
75 L. T. 177 ; 45 W. R. 8. 


13. Estates in Fee bn in Tail. 

^ Estate Tail— Proviso as to Failure of Issue.] — 
Lands \V ire limited to the use of the settlor for 
life, remainder to D., his heirs and assigns, but 
if D. should die without issue, then to T., h].s 
heii-s and assigns i hut if both D. and T. should 
die without issue, then to the issue male of the 
settlor . — Held, that D, and T. took estates tad, 
Morgan v. Horqnn, 39 L. J., Ch. 493 ; L. R. 10 
Eq. 99 ; 22 L. T. 595 : 18 W, B. 744. 

By settlement made in 1852 A. conveyed free- 
hold property to trustees upon trust for A. for 
life, and after her death, lu the event of B. and 0., 
the daughters of A., surviving A., upon trust for 
B. and C. as tenants in common, and after the’* 
deaths of B. and C. upon trust for their issue as 
they should appoint, and in default of appoint- 
ment upon trust for their children share and 
share alike ; and in case of the death of either B. 
or C. in the lifetime of A., without leaving issue, 
then upon trust for the survivor and her heirs 
and assigns for ever , and in default of issue of 
either of them, in trust for H. and E. (the sons 
of A.), their heirs and assigns as tenants in 
common, and to their heirs for ever, B. died in 
the Iffetime of A. unmarried. C, survived A. and 
died unmarried, having by her will disposed of 
her share in the property to her niece F. for 
life, with remainder to F.’s children. G. entered 
into possession of the proiierty on the death of 
A,, and on the death of C., F. entered into pos- 
session iJ^Held, that on the death of 0, without 
issue the propeiifcy passed to D. and E. as tenants 
in common in fee simple. Morcfan v. Hargcni^ 
supra, followed. Arthur v. HhZA'cv', [1897] 1 Ir. 
R. 68. 

An estate vested in a trustee in fee was 
directeil to be held by him for a feme sole for 
life, independent of any husband ; and in case 
she should leave issue, “the property shall pass 
to such issue as she may direct,” with a gift “ in 
case she should die without issue” : — Held, that 
she took an estate tail. Tierney v. Wood, 19 
Beav. 330 ; 23 L. J., Oh. 895 ; 2 W. R. 577. 

Where by^ deed of settlement after marriage, 
certain premises were conveyed to trustees to 
the use of A., the husband, for life, remainder to 
trustees to preserve contingent remainders, re- 
mainder to the use of B. (the eldest son of A.) 
and the heirs of thet said B., and for default 
thereof to the use of the second, third, fourth, 
&c., and all and every the other sons of the said 
A. severally and successively inj^ail male, re- 
mainder to the use of the daughters, share hnd 
share alike, as tenants in common in tail male, 
with remainders over, B. having died without 
issue : — Held, that B. having been only tenailt 
in tail under the limitations in the settle- 
ment, on his decease wthout issue male, the 
second son was entitled b?it to an estate in tail 
male, and did not take as heir-at-law to his 
brother B. Wall v. Wright, 1 Dr. & Wal. 1. 

Limitation for Life, Remainder to Heirs 

Male of Body.] — ^A., upon his marriage with B., 
settles his estate to the use of himself for life, re- 
mainder to first and other sons in tail male, 
remainder to trustees for one thousand years, 
remainder to his brother C. for life, remainder to 
the heirs male of his body hereafter to be be- 
gotten ; and then declares the trust of the term, 
that if there should ibe no issue male of the 
bodies of A. and B. begotten, that should live to 
the age of twenty-one years, or be married and 
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have issue, and that tiaere should he a daughter 
'or claughl^rs of tlie bodies of A. and B., such 
daughter should have d,000?. for herhportion ; 
and if two or more, they to have 5,UU0^ equally 
to be divided at their ages of t\venty-on|\ or days 
of marriage, which should first happen ; and if 
only one daughter, she t<i have the yearly sum of 
lOU/., to be paid her half-yearly for her mainte- 
nance ; if two or more, the like sum to be jiaid 
them half-yearly in equal shares, until their 
respective portions paid ; if the portions not paid, 
the trustees to raise them out of the rents, or by 
saleormortgagcof premises, or of part ; provided 
- that if the father should in his lifetime prefer 
them in marriage, with portions equivalent, or 
dihe remain derinan shouhl, after the father’s 
death, or that there should be no daughter who 
should attain the age of twenty-one or be married, 
then the term to cease. B. died in the lifetime 
of A., leaving no sou, but three daughters, who 
are all unmarried ; (J. took an estate tail under 
this settlement, and the portions may be raised 
for the daughter^ in the lifetime of A. their 
father. Ilchhlethivalfc v. Carticv'wlif ^ Cas. t. 
Talbot, 30. 

Remainder in Strict Settlement for 

Xife, &c.] — F,. by a deed executed on the**^mar. 
riage of his daughter W. with H., covenanted 
that he would stand seised of certain premises to 
his own use for life, and after his decease, that 
his heirs, executors, admiuistratora, and assigns 
should convey the premises to tnistei^ to the 
sole and separate use of \Y. for Hfe, and, after 
her decease, to the eldest son of the marriage 
and to his issue “in strict settlement for life, 
with remainder to the issue of such issue ad 
infinitum, for the life of each successive issue ad 
infinitum,” according to priority of birth and 
seniority of age, males to be preferred to females, 
with similar limitations to female issue in default 
of male ; and, in default of all issue, as the 
settlor should appoint. There v^as issue of the 
marriage one son and three daughters. F. and 
H. having died : — Held, that the son was en- 
titled to an estate tail in the premises, and not 
merely to an estate for life. Thompson v. 
Thompson, IS W, H. 113(3. 

Estate Tail in Remainder— Effect of Recovery 
and Resettlement.] — An act of parliament re- 
citing a will bj which estates were decreed to A, 
for life, remainder to his first and other sons 
in tail, remainder to B. in tail, and that B. had 
suffered a re(^overy to the use of A. m fee, 
directed the estates to be sold, and other estates 
to be purchased and conveyed to such of the uses 
o£ the will as at the time of the sale should be 
existing undetermined, and capable of taking 
effect. The estates were sold, and the proceeds 
invested in other estalies, which were conveyed 
to such of the uses of the vill as were then ex- 
isting, &c. ; — Held, that B. did not take an 
estate tail in the purchased estates. Wortham 
V, ^[arktnnon, 4 Sim. 483. 

Estate in Fee — Proviso as to Failure of 
IsBueJ— Surrender of a copyhold to the use of 
baron and feme for their lives, and heirs ^ncl 
, assigns of the said baron and feme, and for 
default of such issue, to the right heirs of the 
surrenderors. This is an estate in fee, and not 
an entail in the baron and feme ; othenvise had 
it been the case of a will. Idle v. Cooh-, 1 
P. Wms. 70, 


By a statement made in 1817, freehold and 
leasehold property was conveyed to trustees upon 
trust to apply the rents and profits in the main- 
tenance and education of the two children of il. 
deceased, until the youngest of them sliouldv' 
attain twenty-one, and from and after that 
event to pay the rents unto and equally between 
the tivo clnldren of M., their heirs, executors, 
administrators, and assigns respectively, “pro- 
vided nevertheless that in case either of the 
children should die i\dth out leaving lawful issue, 
then on trust to pay the share or shares of him, 
her, or them so dying unto and equally between 
persons named. M. had two children, one of 
whom, B., died intestate and unmarried, the 
other, 0., intestate as to his share, but leaving a 
daughter, D. ; — Held, that the interest taken by 
D. under the settlement was an interest in fee 
simple, and that an^^estate tail was not created 
by the proviso as to failure of issue. OUmnt v. 
Wright, 47 L. J., Oh. C64 ; 9 Oh. D, 646 : 38 
L. T. 677. 

Ximitations of Chattels Real — Absolute 
Interest.] — The trust of a term is limited to W. 
for life, remainder to 11. for life, remainder to 
the heirs of the body of R., and for want of such 
issue to the executors of W. ; — Held, that it 
vests in K. Tatton v. MoVineaux, Poll. 24. 

A., on his marriage, assigns a term for 1,000 
years, in trust for himself for life, remaindei to 
his wife fur life, remainder to the heirs of his 
body of the husband and wife, remainder to the 
husband’s right heirs. The vdfe dies, leaving 
issue ; the whole term vests in the husband, and 
he may assign it. Wohl) v. Wehb, 1 P. Wms. 132 •, 

2 Vern. 668. 

A., seisod in fee, demises to B., his executors, 
&c., for ninety-nine years, in trust for him- 
self and his wife fur their lives, and the life 
of the survivor, and after the death of the 
survivor, m trust for the heirs of their two 
bodies ; and in default of such issue ; then in 
trust for the heirs of the body of the husband ; 
and in default of such issue, then in trust for 
the heirs of the survivor of the husband and 
wife. Husband and wife have issue a son, 
and the husband dies, and then the son dies 
in the lifetime of the mother, without issue t 
the mother administers to her husband and 
assigns the term to the defendant. Becreod, her 
assignee well entitled, and thaf t'he term should 
not go to the heir of the husband as attendant 
on the reversion. Tlagte r v. Itod, 1 P. Wms. 360. 

Trust of a chattel real for b. for life, and 
immediately after her death, for the “heirs of 
her body,” with limitations over ; the whole 
interest vested in S. Theelridge v. Mllnmo. 

2 Yes. Sen. 2*^3. 

A marriage settlement, after reciting that it 
had been agreed that a cottage, &c. (which the 
husbflnd held for the remainder of a term of 
2,00U years), should be settled on the husband 
for hfe, and after his decease on the wife for life, 
by w^ay of jointure, and after their several 
deceases on the issue of the marriage, and in 
default of issue on W. 0. and his heirs, executors^ 
&c., assigned the cottage to a tru^cee fey: the 
remainder of the term in trust, to permit the 
husband to receive the rents for so many years 
of the term as should expire in hiS lifetime, and 
after his decease in. trust to permit the wife to 
receive the rents during her natures, life, and 
after their several deceases^ to permit the heirs of 
the body of the husband begotten on the body 
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of the wife to receive the rents so many years of 
the term as should expire in the hfe or lives of 
him, her, or them respectively, and after the 
several deceases of the husband and wife, and in 
"default of issue of the body of the husband and 
wife, as before limited, to permit W. C., his heirs, 
executors, &c , to receive the rents for all the 
residue of the term : — Held, that the term vested 
in the husband absolutely under the first limi- 
tation. Baetlettx. Green^ 13 Sim. 218 ; 12 L. J., 
Ch. 148 ,• 6 Jur. 1099. 

\^See also Estate, and Shelleys Case, 
Eule IK. 

14. Vested, Coktingekt, akd Future 
Interests. See that article. 

15. Charj&es, 

Estate Settled subject to Term for Annuities.] 
— Estates being settled subject to a term for 
twenty-one years, and certain annuities being 
payable thereout, the party entitled to the pos- 
session, subject to the term, on the estates being 
cleared of all charges, except the annuities, 
would he entitled to the beneficial enjoyment 
during the residue of the term, keeping down the 
annuities ; and the term would be available for 
the annuitants to enforce payment. Femmd v. 
Wdsott^ 4 Hare, 368 ; 15 L. J., Ch. 41 ; 9 Jur. 860. 1 

Charge — Settlor’s Eepreseutative eventually 
entitled to Charge.] — A., being entitled m fee to 
real estates, subject to a trust to raise 6,0002. for 
B., and in the event of her death without 
children, for A., on his marriage, conveyed the 
estate to the trustees of his marriage settlement, 
subject to the trusts to raise the 6,0002. on the 
trusts (in the will creating it) mentioned, and 
died, living B. On B.’s death without children, 
A.’s representative filed a bill to establish the 
charge. The court held that the charge was 
subsisting, and directed the principal, interest, 
and costs to be raised by a sale or mortgage of 
the real estate. JoJimon v. Webster^ 2 Hm, 0. 
136 ; 23 L. J., Ch. 480 ; IS Jur. 019. And see 
4 De O. M. k G. 474 ; 24 L. J., Ch. 300 ; 1 Jur. 
(K.S.) 146 ; 3 Eq. B. 99 ; 3 W. R. 84. 

Covenant by Settlor to Assign Benefit of 
Mortgages Poifi off,] — T., the owner in fee of 
the equity of redemption of lands which were 
subject to a mortgage of 4,0002., of which 2,0002. 
had been paid off partly by T. and partly by 
other persons, but which was kept alive for the 
benefit of the parties paying off the same ; and 
T. having become possessed of the benefit of the 
whole of such 2,0002. which had been paid off by 
articles for a settlement executei?! previously to 
marriage, covenanted to settle the land, and also 
to assign the benefit of the charge of ^,0002. 
then paid off, and all sums of money which 
he should at any time thereafter be entitled to 
receive, whether principal or interest, from any 
person or persons whomsoever as mortgagee or 
mortgagees by purchase or assignment from the 
then mortgagee of all of the lauds in question to 
trifijtees upon certain trusts. T., having paid off 
the remaining 2,0002. and the mortgage debt, 
and securitises having been assigned to a trustee 
for him, afterwards became insolvent : — ^Held, 
that as l^tween the assignees in the insolvency 
and the trustees the settlement, the latter 
were entitled to the benefit of the 2,0002. thus 
paid off, OoGlirane v. Clairol Jur. (K.S.) 302. 
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Settlement subject to Scbedyled Debts — Charge ’ 
to Pay Debts raised by Mortgage — jeriority of 
Mortgag'oe.]— A father, upon the maiTiage of his 
son, exe aitcd a settlement, m 1821, conveyiug a 
freehok^and a chattel real (which latter was 
recited to be subject to a mortgage) to trustees, 
to hold, subject to the charges and incumbrances 
affecting the same, and specified in the schedule 
annexed to the settlement, for a term of 500 
years ; and, subject to that term, and the afore- 
said charges and incumbrances, upon certain 
other trusts. One of the trusts of the term ot 
500 years wns to raise a sum of 7,000/., after the 
tleath of the father, for the ^ole u«e of him and 
his personal representatives, and to he disposed 
of as he should direct. There followed, however? 
a proviso, that the 7,*0U0/. should, m the first 
instance, be subject to the payment of all his 
debts then affecting the premises, and to his 
covenants therein contained for payment (inter 
alia) of the incumbrances affecting the premises, 
it being the true intent of the settlement, that 
the residue of 7,000/. left after those payments 
should be disposable by the father. The father 
also covenanted that the premises wmre free from 
incumbrance'^, other than such charges and in- 
cnrahrances as, at the time of, or immediately 
before, the execution of the settlement, affected 
the premises and w'ere a lien thereon, and speci- 
fied in the schedule. Both judgment and simple 
contract debts were specified in the schedule. 
In 1825 the mortgagee of the chattel real having 
advanciJi a further sum to the father and son, 
part of whicliwas applied m payment of three 
of the judgment debts specified m the schedule, 
the father and son remortgaged t>he chattel real, 
and mortgaged the freehold to him for the aggre- 
gate debt ; and for better seem mg the same, the 
father, reciting his power under the settlement, 
directed that the trustees rff the 500 years’ term 
should, after his decease, raise 7,0002. and apply 
it in payment of whatever might then remain 
due on foot of the aggregate mortgage debt. 
The judgments paid off were aLso assigned as 
a collateral security to the mortgagee. In a 
foreclosure '*suit by the mortgagee : — Held, that 
so much only of the advance by him in 4825 as 
was applied in payment of the three judgment 
debts ranked equally in point of jiriority with 
the other judgment and simple contract debts 
specified in the scheilule ; and, accordingly, that 
all the judgment and simple contract debts 
specified in the schedule were well charged by 
the settlement upon the term qf 500 years and 
the 7,0002. to be levied thereout ; and that the 
remainmg portion of the advance made in 1826 
ranked subsequently to all those judgment and 
simple contract debts : — Held, also, that "the 
mortgage of 1826 did not operate as a revo- 
cation of the settlement, in respect of the debts 
specified in the schedlile. Greene v. Stoney^ 
13 Ir. Eq. R. 301. 

Settlement — Charge — Fine and Resettlement — 
Second Charge — First Charge not Barred.] — By 
a marriage settlement in 1779, lands were con- 
veyed to the use of the husband (the settlor) for 
life ; the remahicler to the wife for Iffe ; re- 
mainder to the childi*en as they or the survivor 
should appomt ; and in default of appointment, 
to the heirs of the body of the wife by the hus- 
band ; and in default of such issue the lands to 
stand charged with a sum of 2,0002. to the wife’^^ 
father, his heirs and assigns. In 1798 the husband 
and wife, by a deed reciting the first deed that 
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there was no issue of the marriage, and that they 
intended ^ bar airthe estates and provisions in 
the for'mer settlement, and to settle th|, lands to 
new uses thereby declared, covenanted to levy 
a fine for that purpo'^e, to enure to suc|, uses as 
they should appoint ; and in default • of such 
appointment, to the use of the husband for life ; 
remainder to tru&tees for a term of years, re- 
mainder to the wife for life, and after the decease 
of both, to the use of the heirs and assigns of the 
husband ; and as to the term, upon trust to raise 
2,0007., and pay the same to the wife, or as she 
should appoint, anti in case of her death without 
appointment, to her nest of kin. The fine did 
not bar the first charge* On a bill by the 
a-epresentative of the wife’s father, who was also 
one of the next of kin of the wife (after the 
death of the husband and wife without issue or 
appointment), to procure both sums of 2,0007. to 
be raised out of the settled lands ; — Held, that 
notwithstanding the recital in the deed of 1798, 
of the intentions of the parties, the first charge 
of 2,0007. should be extinguished, and although 
such charge still remained, yet the trusts of the 
term for raising the second charge of 2,0007. 
were not therefore inoperative, but the same 
must still be carried into execution ; and that 
both sums of 2.0007. must therefore be laised. 
Fary v. Sheri ffc% 4 Hare, 512 ; 15 L. J., Ch. 89 ; 
lOJur. 630. 

Revocation and Devise subject to same 

Charge.] — A., seised of remainder in fe^, expec- 
tant on estate tail in N., limited ^me to himself 
for life, remainder to trustees for ninety-nine 
years, in trust;, (amongst other things) to raise 
and pay such sums of money, and to such 
persons as A. should by deed or will appoint ; 
and he reserved to himself general power of 
revocation of all uses thereby limited. A. 
afterwards by deed appointed that when said 
estate tail should be spent, and term came 
into possession, trustees should raise 2,0007. 
for W. ; and covenanted that if estate tail 
should be spent in his own lifetime, then he 
would pay 2.0007. unto W. ; butr if not till 
after^his death, and he should revoke said 
term of ninety-nine years, then that his heirs, 
executors, ikc., should, within a year after 
estate tail should be spent, pay 2,0007. to W., 
with proviso that if N. should suffer recovery 
of premises, and bar remainder in fee, 2,0007. 
should not be payable. A. afterwards, by will, 
revoked all uses of fimt settlement, “t^o all 
intents and j^urposes whatsoever, as if same 
had never been limited ” ; and thereby devised 
all said premises, “subject nevertheless to 
payment of said sum of 2.0007. to W.,” in 
manner therein mentioned, A. died, and after- 
wards K. died : 2,0007. remained in charge 
on devised premises after death of K., not- j 
withstanding revocation of term ; and per- 
sonal estate of A. was not applicable to it. 
Wilson V. Ftirlington (EarV). 1 Cox, 172 ; 2 
P. Wms. 664, n. 

Term to raise Sums for Patber, Eldest Son, 
and Younger Children — Extinguishment of 
Charges.] — Where by the settlement the wife’s 
fortune was settled in trustees, subject to a life 
interest in the husband and wife, as to one 
moiety to the eldest son, and the other amongst 
^^the younger chikhen ; and a plantation estate of 
'"the husband was conveyed to trustees for a term 
of 500 years, to raise a sum for the husband, if 
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he should so appoint, and subject thereto, for a 
term of 1,000 years, to raise a sum for the eldest 
son, then a sum for younger children, and again 
a sum for the eldest, with proviso for raismg 
their portions according to priority, as stated iif 
the settlement ; the husband exercising his right, 
the trustees borrowed the amount of the trustees 
of the wife’s fortune, executing a mortgage of 
the husband’s estate in the first term : on the 
death of the husband and wife, leaving five 
children, the husband, after devising other pro- 
perty, and directing payment of debts, appointed 
Ills eldest son his executor apd residuary legatee, 
who entered into possession of the father’s 
settled estate, paid the interest of the younger 
children's fortunes until he became lunatic, and 
shortly after died intestate and unmarried ; no 
settlement was ever entered into, nor any other 
evidence of his iivfcention to extmgmsh the 
charges to which he was under the settlement 
entitled : — Held, that, as being most for his 
benefit, the charges were to be deemed not ex- 
tinguished, and that he was not bound to apply 
the rents and profits in reduction thereof, but 
that a sum received as compensation for slaves, 
as between the several charges, ought to be so 
applied, and that his personal representative was 
bound to account for interest on that sum during 
the life of the intestate. Clarendon {EarV) v. 
Bavlmn, 1 Y. & G. 0. 0. 688 ; 12 L. J., Gh. 
215 ; 6 Jur, 963. 

Bill by Owner of Estate against Chargees.] — 

Bill by an owner of an estate, subject to a charge, 
against the persons claiming to be interested in 
the charge, supported. Vyvyan v. Vyvyan^ 4 
Be G. F, & J. 183; 31 L. J., Ch. 158; 8 Jur. 
(i^.S.) 3 ; lO W. B. 179. 

Estate Charged with Jointure — Settlement 
of Surplus Value.] — Part of certain estates was 
hmited for a term of one hundred and fifty 
years, to secure a jointure of 4007. to S. E. By 
a deed of the same date, H. E. and G, E., in 
pursuance of a power m the settlement, aftei’ re- 
citing that charge, demised the same part to P. 
for ninety-nine years from the death of the sur- 
vivor, “ in trust that the said S. E. and her 
assigns should, during her life, have, divide, and 
tnke the yearly surplus value and produce of the 
premises so charged, and the sra’plus issues and 
profits thereof over and beside the said annuity ” : 
— Held, that S. E. was entitled to the whole 
estate so demised, free from contribution even 
to charges upon the settled lands prior to the 
settlement. Evans v. Evans^ 1 W. R. 216 — 
L.JJ. 

et 

Bond Payable on Marriage — Settled Portion 
not Subject.] — A. lent B. and 0. 2007. and took 
their ^)ond for 8007., payable on the marriage of 
either, or on the death of cither’s father. B.’s 
father died, and C. married, but his portion was 
vested in trustees ; equity would not subject 
this portion to the payment of C.’s bond. EAclh 
V. Sydenham^ 3 Ch, Hep. 75. 

Real or Personal Estate Liable — Term — Annui- 
ties — Trust for Settlor until Default p Payment.] 

—By a marriage settlement, reciting that the in- 
tended husband had agreed to secure Jo his in- 
tended wife, in the manner thereinafter mentioned, 
an annuity, by way of pin-money, during his 
life, and another annuity, by way of jointure, if 
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she should survive him, certain real estates were 
demised to trustees for a term upon trusts there- 
inafter mentioned. The settlor then covenanted 
to pay the annuities ; and the indenture then 
declared the trusts of the term to be for the 
settlor, until default should be made m payment 
of the annuities ; and then upon trust to secure 
the same : — Held, that, as between the real and 
personal representatives of the settlor, if there 
was no debt due at the time of the execution of 
the settlement, and no augmentation of the per- 
sonal estate of the settlor, iSie real estate of the 
settlor was primarily liable for the payment of 
the annuities, unless- some intention to the con- 
trary appeared upon the face of the deed ; and 
that the form of the deed m this case did not 
show any such intention Luodnnore v. Knap- 
man, 2 Eq. U. 710; Kay, 123; 23 L. J., Ch. 
17d; 2 W. E. 664. ^ 

Covenant to Exonerate from Prior Charges.] 

— Covenant in a marriage settlement to exonerate 
the estate from certain charges not created by 
the settlor ; — Held, to entitle the settlor’s heir, 
on whom the reversion in fee descended, to have 
the estate exonerated out of the settlor’s personal 
estate. BarJiani v. Chiveiuhm (^K(id'), 10 Hare, 
126 ; 17 Jur. 336 ; 1 W. E. 96. 

Principle of Apportionment.] — On the ap- 
portionment of charges between real and personal 
estate, the respective values of such real and per- 
sonal estate are to be taken as they are when the 
apportionment is made, and not on such values 
at any anterior time. Ilohi7iso)i v. London Hos- 
pital (_^Gover)wrs), 10 Hare, 29 ; 22 L. J., Ch. 754. 

As between several Estates— Condition not 
Apportionable.] — A testator directed that a 
specific sum of 10,000Z., to which he was entitled, 
should be applied in paving off a charge on his 
B. estate, if established; and that in case it 
should be so applied, then a charge of 13,000Z., to 
which his D. estate was liable, should not be 
raised thereout, but out of his B. estate. After 
his death, the charge on the B. estate having 
been established, the sum of 10,000Z. was applied 
in paying it off. Subsequently, his other per- 
sonal estate having proved insufficient for pay- 
ment of his debts, a decree was made for refund- 
ing the 10,0002. out of the B. estate ; but it was 
disputed whether the whole of it was wanted 
for payment o$ debts : — Held, that the disposi- 
tion in favour of the D. estate was upon a condi- 
tion which was not apportionable ; and that, 
unless the B. estate got the full benefit of the 
10,0002., the owners of the D. estate had no title 
to throw any part of the 13,0002. on the B. estate. 
CaUmell v. Cresswell, L. E. 6 Ch. 278 ; 24 L. T. 
564. ^ 

Sale to Pay off Mortgage.] — A testator de- 
vised his estate upon trust during hves out of the 
rents to pay his debts, to keep up the mansion- 
house, to pay an annuity to his daughters, and 
subject thereto to pay the rents to his vfife and 
daughters. There were mortgages which ex- 
hausted the rents : — Held, that one of the 
daughters and wife might have part of the 
est^es soiS: to pay off the mortgage. Coolio v. 
Ghohnondeley, 4 Drew. 244. 

By a marriage settlement leaseholds were 
settled by the intended wife to such uses as she 
should, notwithstanding coverture, appoint. She 
appointed them to herself and her husband ; 
they were then soldi and the proceeds invested 
in consols in the name of the husband. The 


fund was afterwards applied with other money 
arising from the wife’s separate estate in paying 
off a cha ge of 5,U00/. on freehold estates also 
comprised in the settlement. Kothing was said 
or done 1 1 the time of }jaynient off as to keeping 
alive tlus charge. Eifteen years aftei wards, at 
his wife's death, the hu.sband set up a claim 
against the estates for the 5,0002. : — Held, that 
the husband was a trustee for the wife as to the 
fund out of which the 5,0002. was paid off, and 
that the payment off was in exoneration of the 
settled estates. Smith v. Harding, 0 N. E. 333. 

Mortgage to Pay Debts and Buy Interest of 
Tenant for Life.] — The debts of A. were charged 
on his real estates, which were limited to his^ 
widow for life, remainder to B. for life, re- 
mainder to bis first and other sons in tail male, 
remainder to C. for life, remainder to his first ami 
other sons in tail male, remainder to the right 
heirs of A., whose heir B. was. A bill was filed 
by the creditors of A. against his widow, and 
against B. and C., they having neither of them 
issue at that time, praying to have their debts 
raised by sale or mortgage ; and by a decree a 
sufficient sum was directed to be i*aise<l by mort- 
gage to pay the debts, and to pay 1,5002. to the 
wido-;v, which she had agreed to take in 
lieu of her life estate. After the deaths of the 
widow of B. without issue, and of C. ; — Held, 
that the eldest son of G. was not bound by the 
decree, but was let in to redeem on payment 
only of what was raised to pay the debts without 
paying me sum raised for the widow. Blount v. 
Wintcrtoii Eomilly’s Kotes of Cases, 160. 

16 . Otheb Limitatioks and Interests. 

Limitation to Settlor for Life determinable 
on Alienation — ^Validity.] — A marriage settle- 
ment of the settlor's own property w«as made on 
trust to pay the income te himself during his 
life, or till he shall become bankrupt, or shall 
assign, charge, or incumber the said income, or 
shall do or suffer something whereby the same, 
or some pa^'t thereof, uoidd through his act, 
default, or by operation or process of law, if 
belonging absolutely to him, become vested in or 
payable to some other person or persons ” ; and, 
h’om and after the determination of the trust in 
favour of the settlor, upon trust to pay the in- 
come to his wife dul'ing her life: — Held, that 
the limitation over to the wife was valid in 1 he 
event of an involuntary alienation by process of 
law (H the income in favour. %f a judgment 
creditor of the husband. Bet mold, In re, ^ Bet* 
mold V. Betniold, 68 L. J.. Oh. 495 ; 40 Ch. D. 
585 ; 61 L, T. 21 ; 37 W. E. 442. 

Interest Defeasible on Death without leaving 
any Child Living.] — Leaseholds were, by deed, 
conveyed to trustees, in trust for the settlor for 
life) and after her decease in trust to assign them 
to Thomas, his executors, administrators, and 
assigns absolutely. But if Thomas should die 
without leaving any child living at the time of 
his decease, then in trust to assign to Philip : — 
Held, that the death referred to was not confined 
to.^ death in the life of the tenant for life, and 
that Thomas did not, upon, the death of the 
settlor, become absolutely entitled to the lease- 
holds. Milner v. Milner, 34 Beav. 276. 

Gift over on Death of Issue — Effective where 
no Issue.] — By a marriage settlement, property 
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belor,.s:iTig to the intended wife was conveyed to 
trustees, ifpon trust (after the death of the hus- 
band and wife) for the children of the inarnage, 
in the usual way. It was then declarell that if 
all the children should die, the trustees Bhould 
convey the property to A., B., and C. There 
never was any issue of the marriage ; — Held, 
that although the language of the deed only 
provided for death of issue, the gift over took 
effect. O,s})orn v. Bellman^ 2 Giff. 59B ; 6 Jur. 
(K S.) 1325 ; 3 L. T. 2t;3 ; 9 W, R. 11. 

After absolute Gift.] — A settlor settled j 

1,000/. upon trust for his illegitimate daughter. 
The settlement contained a proviso that if at her 
rtdeath the daughter should not be under cover- 
ture (which event happened), the money should 
be held in trust for her, her executors, adminis- 
trators, and assigns. Then followed a clause, 
that if any interest in the fund would, but for 
that proviso, be held in trust for the crown, or 
belong to the trustees of the settlement, then 
thi'^ money was tn be held upon trusts in favour | 
of the settlor and his widow ; — Held, that the ' 
gift over after the absolute gift was void for 
3’epugnancv, and ihat’tlie crown took. TT7/cac/os‘, 
In re, 45^ L. J.. Ch. 1(13; 33 L. T. 719 ; 24 
tv. R. 290. ^ 

On Death of Persons Dead before Date of 

Settlement.] — By a voluntary deed a settlor gave 
property to A , B., C., and D. in equal shares. 
He provided that if any of the four should die in 
bis lifetime leaving specified issue, the^share of 
him or her so dying should be in trust for the 
children of him and her so dying ; and that if 
any of the foii^r should die in his lifetime, with- 
out leaving such issue, the shaie of him or her 
so dying should go over and accrue and be added 
to the other shares. A. and B, were dead at the 
date of the settlement, the former leaving issue, 
the latter withoirt issue : — Held, that the gifts 
over of the shares of A. and B. did not fail by 
reason of their being dead at the date of the 
settlement. .Barnr,<} v. Jmmngs, 35 L. J., Ch, 
675 ; li. E. 2 Eq. 448 ; 14 W. U. 831. 

Mopy Payable to Wife under Post-nuptial 
Contract.] — A husband, by post-nuptial contract, 
after granting an annuity to his wife, bound him- 
self, his heir, and executors, to pay her, or any 
person appointed by her, i^i writing, during her 
life, with or without the husband'^s consent, or 
whether she should survive or predecease him, 
and have issue or not, the sum of 3,000/., or^other 
lesser sum, as s^e should direct, at the first term 
of Whitsunday or Martinmas next after the 
husband’s death, in case he should survive 
or .predecease her without leaving issue of the 
marriage, or at the first of those terras after 
failiu:e of the issue, in case she should survive 
leaving issue of the marriage, or at any of the said 
terms after any of these events ; so that no part 
of the said sum should be raised during the life 
c of the husband, or the joint existence of the wife 
and the issue of the marriage : with proviso, that 
in case the wife should survive the husband and 
the issue of the marriage, and recover payment 
ofthe^said sum or any part of it, her annuity 
should suffer restriction equal to the intei^jst 
of the sum recovered. The wife survived 
the' husband, and di^ without having had issue, 
and without recovering or disposing of any part 
of the 3,000/* : — ^Held, that, in the event which 
'happened, the 3,000/. belonged to the wife’s 
estate, and her personal representative was 


entitled to it against the husband’s estate. Dill 
V. Unddm/ton, 8 CT. <fc F. 168. 

Wife’s right of Disposition under Covenant 

After-acquired Property,] — Covenant, that wife 
shall be at liberty to dispose of her personal 
estate, does not extend to property acquired 
after marriage. Pllhington v. Cuthhertsori. 2 
Bro. P. 0. 7. 

Husband’s Life Iivterest in Wife’s Property — 
Wife’s Proof in Bankruptcy.] — By the terras of 
the bankrupt’s marriage sctttlement, the wife’s 
property was settled upon her m case of the 
baiikriq)t's death, or the parties being divorced, 
but the bankrupt wms entitled to the interest 
for Ins Jifo, and iii case he survived his wufe he 
was to have a certain share of this property : — 
Held, that the ivife'^might. in the name of her 
trustee, make such proof as the commissioners 
might think she was entitled to. Saunders, Dx 
parte, 3 Deae. A; G. 568. 

Becoming absolute on Death of only Son.] 

— Settlement after marriage of stock, which had 
I been the wife's property, in trust for the 
husband for life, then to the wife for life, and 
then to the heir male of the body of husband 
and wife ; in default of heir male, to the heirs 
female, &c., with a clause that if the husband 
should settle lands of equal value to the like 
uses, the stock should be reassigned to him ; a 
son being afterwards born, wdio died in the life- 
time of the father, ivithout issue and under age: 
—Held, that the property vested in the father, 
and passed by his wulL La Movsseaii v. Dede, 2 
Eden, 1. 

Hotchpot — Money only — Interests in Posses- 
sion and Reversion.] — By the testator’s first 
marnage settlement a sum of 14,000/. was settled' 
upon the testator for life, remainder to the first 
wife for life, remainder to the children of that 
marriage who should attain twenty-one. There 
were four cbildreii who lived to attain twenty- 
one. The first wife died, and the testator made 
his will, giving all his property to his children 
equally. The testator then marned again, on 
which occasion 5,000/. was settled, after his 
decease, to the second wife for her life, remainder 
to the chilcbenof that mar^lago^ There was but 
one child. After the birth of that child the 
testator executed a codicil giving certain 
annuities to his second wife, and in other 
respects confirming his will, except that he 
directed that previous to the equal division 
among his children the trustees were to take into 
consideration what each class of children would 
be entitled to^nder the marriage settlements of 
their respective mothers ; and whichever family 
should be individually least provided for, they 
shoula, in the first place, be severally entitled to 
receive out of the general estate so much as 
would make his or her share equal in amount to 
what each child of the other family would be 
entitled to imder his or her mother’s marriage 
settlement. ** The testator died leaving^his second 
wife surviving, and one child of the seCDnd 
marriage : — Held, that the subject of the settle- 
ment being nothing but money, tbor reversionary 
nature of the provision for the child of 
the second marriage was not to be^ffiegarded," 
although the provision fop. the children of the 
first marriage took effect in possessicn im- 
mediately on the testator’s decease. But, semble, 
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that this might be otherwise iu case the subject 
matter had been anything else than raoiicy. 

W/Uiawfton v. Jcffrey^^ 18 Jur. 1071. 

^ Limitation to Issue subject to Annuities and 
Jointure.] — Limitation in an article on marriage 
to A. for life, subject to annuities for the lives of 
B. and C. and a charge for a jointure iov D., if 
she should survive A., and after the death of said 
B. and C., A and D., then to the use of the ib&uc, 
&c. The limitation to the issue is not to await 
the deaths of A., B., C , and D., but they are to 
take upon the deaths of A., subject to the charges 
for B., C., and D. Bmltell v, BnslidJy 1 Sell. & 
Lef. 05 ; 9 B. B. 21. 

Trust for Accumulation — Trust for Benefit 
of Mortgagees.] — By a voluntary settlement 
certain freehold estates were settled, subject to 
the mortgages subsisting ttiereon, to the use of 
the settlor for life, with remainder to the use of 
trustees for 500 years, and subject thereto in 
strict settlement. And the trusts of the term 
were declared to be that the trustees should, 
during the period of twenty-one years from the 
death of the settlor, receive out of the rents of 
the estate the annual sum of 1 ,000/. and accu- 
mulate it at compound interest, and should at 
the expiration of that period, or from time to 
time during that period, as they might think fit, 
apply the accumulated fund in satisfaction of 
the mortgages then charged on the estate, and 
should' pay the surplus of the rents to the person 
entitled to the immediate reversion of the estate. 
Seven years after the death of the settlor the 
first tenant in tail in possession barred the entail 
and acquired the fee simple subject to the mort- 
gages ; and he then claimed the right^^o stop the 
accumulations and to receive the accumulated 
fund, and the whole future rents of the estate ; — 
Held, that the mortgagees were cestuis que trust 
under the deed equally with the owner of the 
estate, and that he could not stop the accumula- 
tions or receive the accumulated fund without 
their consent. The doctrine of Gary aril v. 
Bmiderclale (2 Buss, k My. 451) does not apply 
to provisions for creditors which do not come 
into operation till after the death of the settlor. 
Bitzgerald's Settled JBstates^ I)i re^ 57 L. J., Ch. 
694,- 37 Ch. H. 18 ; 57 L.T. 706 ; 36 W. R. 385 
--C. A. 

Protector of Settlement — Who is.]— The per- 
son who, under the Fines and Recoveries Act, 
s. 22, IS the protector of the settlement, as being 
the “owner of the prior estate” to the estate 
tail, is the person who is beneficially entitled to 
the rents and profits, A freehold estate was 
devised to trustees for a term of ninety-nine 
years, if the testator’s son M. sboifid so long live, 
upon trust to manage the estate and to pay 
thereout a yearly sum of 260/. to M. fo:j life ; 
and, subject thereto, to pay the surplus of the 
rents and profits to the person for the time being 
entitled in reversion immediately expectant upon 
the term to the rents and profits. Upon the 
expiration or sooner determination of the term, 
the estate-was devised to the use of the testator’s 
SOirH. for life, with remainder to H.’s sons in 
tail male ; — Held, that H. was the protector of 
the settleme^it. AUiMlie.^ In Aiiislie v. Ainulie^ 
54 L. J„ Ch. 8 ; 61 L. T. 780 ; 33 W. R. 148. 

Husband and Wi|e — Interest by Entireties,] 
— By marriage settlement, made in 1868, mort- j 
gages were assigned, to trustees, upon trust to ' 


pay, during the joint lives of the husband and ^ 
wife, the interest, dividends find aniiuhl produce 
of the ti’Tst funds, upon the joint order orTeceipt 
of husbdiid and wife, and after the death of 
either tn pay the same to the survivor for life. 
The settlement contained a covenant by the 
husband that the money due on the mortgages 
ivas well secured, and that he would make good 
any deficiency : — Held, that as between hus&n<l 
and wife this trust created an interest by entire- 
tie-), and that they were entitled to an interest 
per tout only ; and that arrears of interest 
accrued in the life of the husband belonged to 
his estate, and could not be considered a'- choses ^ 
in action of the wife not reduced into posses riion 
by the husband. Chamler v. Tarell^ [l''^94] > 
Ir. B. 267. 

Chattel Beal — Joint Tenancy — Sever- 
ance,] — By a paper writing, not under .seal, 
executed on the marriage of A. with B. in 1855, 
reciting an agreement by A ’s father, C., to make 
over to A., C.’s right, title, and interest in a 
certain farm, held for a chattel term, in conside- 
ration of B.’s fortune, it was witnessed that 0., 
who was an executing party to the document, 

“ covenanted and agreed with A. that he (0.) 
did thereby grant and assign to A. and B.” 
the said farm, to hold the same to the said 
“A. andB., their heirs, executors, administrators, 
and a^^igns ” for the residue of the term : — 
Held (1) that the instrument passed an imme- 
diate n^terest in the farm to A. and B. as joint 
tenants ; aiid.,(2) that A., the husband, not 
having disposed of the farm during the coverture, 
the joint tenancy was not severe^, and that, at 
the death of A., B., who survived Rim, became 
solely entitled to the farm. Lonerijan v. ITohitn^ 
[189G1 1 Ir. B. 401. 

Personalty — Limitation to TTse of Husband 
and Intended Wife, and Husband’s Children 
by former Marriage and Children of Intended 
Marriage — J oint Tenancy — Springing Use.] — 

A settlor assigned certain tenancies from year 
to year atxl personal chattels to trustees to 
hold upon trust for the settlor until hist^en in- 
tended mai’riage, and after the marriage to the 
use of the settlor, his intended wife, the settlor’s 
children by a previous marriage, and any issue 
to be born of the ;^ntended marriage : — Held, 
that the husband and wife, with the children 
of the first and second, marriages, took as joint 
tenaxits, the class of unborn children to be 
opened when and as necessary, so as to iivilude 
new members. O' Ilea v. Slattery^ [1895] 1 Ir. 

H. 7— C. A. 

Jointure in Lieu of Dower and Thirds at Com- 
mon Law or otherwise — Statute of Distributions 
— Widow’s Share under, whether Barred.]— By 
marriage settlement, lands of the husband held 
for lease for lives renewable for ever, and lands 
of the wife held for a term of years, were settled 
upon trust, after the death of the husband, that 
the wife, in case she should survive him, should 
receive for jointure, in lieu bar and satisfaction of 
all dower and thirds, to which she m^ght at 
GLhimon law or otherwise he entitled, the annual 
sum of .50/. charged upon all the said lands. The 
settlor died intestate as to portion of liis per- 
sonal estate leaving his widow and two children 
surviving : — Held, that the widow was barred 
from any share of the undisposed of personalty.'' 
Coifm V. Buigan, [1894] 1 Ir. B. 138, 
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17. Failure op LTiMitations, Besultikg 
® ' Trust. 

Hu5l)aixd’s LeaseKolds— Failure of W^^e’s Life 
Interest — Besultiug Trust for Settlor.] — Pro- 
perty agreed to be settled consisted of l<fiseliolds 
in possession and of money to be received on the 
husband’s death, which was to be invested in the 
usual securities, and the trustees were to stand 
possessed of the leaseholds in trust for the hus- 
band for life, and after his death of one moiety 
of the leaseholds, stocks, funds, and securities, for 
the wife for life m case she survived her husband, 
and of the other moiety of the leaseholds, stocks, 
funds, and securities after the husband’s death, 
jj-nd of the whole of the stoclvs, funds, and 
securities after the vife’s death, in trust for the 
children. The wife t^lied in the husband’s life- 
time Held, that there was a resulting trust as 
to the leaseholds for the husband, the settlor. 
JJ'itsofi v. T Sim. G20. 

Wife’s Portion — Eemainders Void for Eemote- 
ness — ^Eesulting Trust for Wife’s Father as 
Settlor,] — B}'- the marriage settlement of A, and 
the daughter of B., to which B. was a party, 
after reciting that B. had agreed to “ give"” 
3,000/. “as a marriage portion or fortune ^with 
his daughter,” and that it had been agreed that 
500?. should be paid to the husband for his own 
use and tlie residue invested, it was declared that 
the 2,50U?. should he held in trust for the hus- 
band for life, remainder to the wife for life, re- 
mainder to children of the marriage accUiding to 
appointment, and in default of chiMren attaining 
Wenty -five or marrjung, to the representatives of 
the wufe as therein mentioned. The father died. 
The hnsband survived the wife and died. FFo 
appointment was made, and the remainders in 
default being void for remoteness, the husband’s 
executors claimed the 2,500/. on the ground that 
the settlement showed an absolute gift to the 
Avife Held, that there was a gift by the father 
for the purposes of the settlement only, and that 
the trusts having failed, his representatives were 
entitled. A’VosVi/** Setfhnient, In re, 51 L. J,, Ch. 
511 ; 4G L. T. 97 ; 30 W. E. 40(3. ^ 

Eesuiting Trust for Wife.]--A father, on the 
marriage of his daughter M., covenanted with 
the intended husband to pay a sum of oUO/., 
“the marriage portion of his daughter,” to he 
vested in trastees upon trust to pay the said M. 
30/. a year (the interest thereof) dnrmg her life, 
and, after her death and that of her husbapd, to 
hold the same tS the use of the issue of the mar- 
riage. The husband died in the lifetime of his 
wife, and there was no issue of the marriage 
Held, that as to so much of the 5001. as was not 
exhausted by the uses of the settlement, there 
was a resulting trust for M. Ward v. J^ms, 
LI, & G-. t. fSugd, 177. « 

Settlement upon marriage, of wife’s property, 
only upon certain trusts for husband, wife, and 
children, in one event for husband absolutely ; 
but makmg no provision for the event that hap- 
pened, a resulting trust for the wife. Langhim 
V. Nemijs 3 Ves. 467. 

Estate of Wife included by Mistake-Eesi^t- 
ing trust for Wife in Fee.]-~In 1773 A. married 
B., who was seised in fee of estates in Denbigh- 
shii*e. By their marriage*articles they covenanted 
that M. and H. should stand seised of B.’s estates 
■^(which were mentioned by their names), to the 
use of A, and B. for their Eves, and the life of 


the longer liver of them, remainder to the use of 
their first and other sons in tail. B. had an 
estate in Denbighshire called Bias Kadoc, which 
was not mentioned in the articles, A. and B. 
had two sons. In 1802 they and their eldest soi-r 
conveyed ah their estates, including Bias Madoc, 
to a tenant to the prmclpe, and afterwards 
suffered recoveries of them for the purpose of 
barring all' estates tail, reversions, and re- 
mainders in the estates, and resettling them to 
such uses as A. and B, and their elder son should 
appoint, and in defaiflt to A. B. for their lives, 
and the life of the longer liver of them, remainder 
to such uses as the elder son should appoint, and 
in default to such uses as the said estates were 
and stood limited to by the articles — Held, that 
the ultimate limitation was wholly inoperative at 
law, and that it had no effect in equity upon 
Bias Madoc, and t];j.at, subject to the powers 
and life estates, there was a resulting use as to it 
for B. in fee. Youcle v. Jonen, 14 Sim. 131. 
S. C., 8 Jur. 547, And see S. C. at law, 13 M. & 
W. 534; 14 L. J., Ex. 70. 

Disentailed and Sold — ^Eesettlement of 

Purchase Money not Executed— Eesuiting Trust 
for Wife.] — A. Is entitled in remainder, under the 
marriage settlement of her father and mother in 
1767, to a share of certain real estates as tenant 
in common in tail. A settlement is executed 
upon her first marriage in 1790, she being then 
an infant. A second marriage is contracted by 
her while still an infant. A fined is levied in 
1808, and the settled property conveyed to a pur- 
chaser. A deed is executed declaring the trusts 
of the purchase-money, which as to A.’s share is 
to be held upon the trusts of the settlement in 
1790. A. ^and her husband, though named as 
parties, do not execute this deed, nor is there 
any evidence of their assent to it : — Held, that 
A.’s interest was unaffected by this deed of 
1808, and remained upon the trusts of the 
original settlement of 1767, so that she was 
entitled absolutely to her share of the purchase- 
money. Fozard's Trusts, In re. 1 K. & J. 233 ; 

3 W. R. 219. And see *8'. C. on appeal, 24 L. J., 
Ch. 441 ; 3 W. R. 341. 

Joint Fund of Husband and Wife— Eesuiting 
Trust for Husband’s Heir.]— Money, part of 
i which is the husband’s, and other part the wife’s, 

, is on marriage to be laid out in tod, and settled 
' to the husband for life ; remainder for the wife 
for life ; remainder to the heirs of their two 
bodies, and the uses go no further. The heir of 
the husband shall have the whole. , Zechmere v. 
Carlisle, 3 B. Wms. 217. 

Advanced Bents — Eesuiting Trust for Hus- 
band’s Heir,] -J^-Lands were settled at marriage on 
trustees, that if wife survived she should receive 
the then profits. Husband made leases and 
advanced the rent : — Held, heir entitled to 
advanced rent. Lawley v. Laioley, 9 Mod, 32. 

Wife’s Portion to be Invested in Land — Hot 
so Invested — Claim by Husband’s Executor,] — 

By marriage articles agreed that 500/ the wife’s 
portion, should be invested in a purchase of Ig^id^ 
to be settled on husband and wife for their lives, 
remainder to the heirs of their two bodies, 
remainder to the heirs of the bodf of the wife, 
remainder to the plaintiff, the wife’s brother, in . 
fee. The wife dies without issue and'’*then the 
husband dies; the 5001. hot to be laid out. 
Whether this money is to be taken as land and 
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go to the plaintiff, to whom the fee is limited, or 
as money, and go to the executor of the nusband. 
Symons v. JRuttei\ 2 Vern. 227 ; Pre. Ch. 23. 

- Appointment by Infant— Appointor Hlegiti- 
mate — Death under Age— Failure of Ultimate 
Limitation to Next of Kin — Kesulting Trust for 
Administrator.] — An infant had a life interest 
and a general power of appointment under her 
mother’s will. She made a settlement in exercise 
of the power, with the sanction of the court, 
under the Infants Settlemfeut Act, 1855. She 
died while still an infant, and the ultimate limita- 
tion in the settlement, which was m favour of 
the infant’s next of kin according to the statutes 
of distribution, failed by reason of the infant’s 
illegitimacy : — Held, that there was a resulting 
trust in fayour of the infant herself, and that 
the property appointed passed to her surviving 
husband, who was her administrator, and not to 
the persons entitled under the mother’s will in 
default of exercise of the power of appointment. 
Scotty In re^ Scott v. Manhunj^ GO L. J., Ch. 461 ; 
[1891] 1 Ch, 29S ; 63 L. T. 800 ; 39 W. E. 261. 

Husband’s Life Interest Determined by Second 
Marriage — ^Besnlting Trust of Income for Wife’s 
Administrator.] — By a marriage settlement, 
dated in 1875, personal property of the wife was 
settled upon trust for the wife for life, and after 
her death upon trust to pay the income to the 
husband “ so long as he shall remain unmarried, 
and from and after the death of the survivor ” to 
hold the capital in trust for the children of the 
marriage as the husband and wife or the survivor 
should appoint, and in default for sons at twenty- 
one and daughters at that age or marriage. 
There was a power of advancement csercisable 
with the consent of the husband and wife or the 
survivor during their lives. The ultimate trust 
in default of issue was for the vdf e if she survived, 
and if the husband survived for the appointee of 
the wife by wHl, and, in default, for her next of 
km as if she had died without having been 
married. The settlement also comprised a policy 
on the Hfe of the husband which was settled 
upon like trusts, except that if the \vife survived 
and married again the policy moneys were to be 
held upon the same trusts as if she were then 
dead. Then there was a covenant in the common 
form for the ^ settlement of other and after- 
acquired property of the wife. There were six 
children of the marriage. The wife died in 1886, 
and the husband took out administration to her 
estate. In January, 1889, he married again. 
The question was, who, since the husband’s 
second marriage, was entitled to the income of 
the property of the wife which was included in 
the settlement • — ^Held, that, upon^ithe marriage 
again of the sm’vi^dng husband, there was a 
resulting trust of the income during the rest of 
his life to the legal personal representative of 
the wife ; and that the husband, as administrator 
of his wife, was entitled to the undisposed of 
income. Wijatt^ In re, Goioan v. Wi/att, SO L. T. 
920. 

Doughteif^B Portion Charged on Realty — 
Resulting Trust for Legatee of Settlor’s Per- 
sonalty.] — A., by a settlement, covenanted with 
the trustees t?iat, in the event of his dying in the 
lifetime of his daughter, C., before she should 
have attached twenty-one or married, his heirs, 
executors, or administrators should, within six 
months after his death, pay to the trustees 
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10,000?.. with interest thereon, from the day of ; 
his death ; and it was declare^ that, in^tlie event 
of C. having no child who should attain twenty- 
one or n.arry, then the fund, after her death, 
shoult' form part of A.’s personal estate. By the 
same det^l, A. charged ad his real estate with 
this sum. A. afterwards, in consequence of a 
requisition made by persons who were advancing 
him money on mortgage, paid the 10,000?. to the 
trustees, who released the estate from it. The 
trustees subsequently lent part of this sum to 
A. himself, on mortgage of part of the estates 
originally subject to the charge, and the rest of 
it to other persons. A. died, leaving a wiE, by 
which he bequeathed his personal estate to B,, 
and his real estate to D. C. died an infant, und 
unmarried, within five months after his death : — ’ 
Held, that no part of the 10,000?. belonged to 
the devisees of the real estate, but that the 
whole belonged to the legatee of the personalty, 
Tuolier v. Loeerulge, 2 He G-. & J. 650 ; 27 L. J., 
Ch. 731 ; I Jur. (iv.S.) 939 ; 0 W. R. 780, Affirm- 
ing 1 Giff. 377. 

Rule of Construction — Shares not Vested — 
Resulting Trust under Settlement for Settlor — 
Under Will for Residuary Legatee.] — Though 
therw^ may not be any different rule of con- 
struction applicable to wills and settlements, yet 
the different character of the instrument is a 
circumstance to be weighed in determining the 
effect of the disposition it contains. Shares 
under a settlement being held not to be vested, 
might Cj^ate a resulting trust for the settlor ; 
whilst in a ivilhthe residuary legatee might take. 
Farrer v. Earlier, 9 Hare, 714. See also Eochford 
V. Haclman, 9 Hare, 475 ; 21 lx J., Ch. 511 ; 

16 Jur. 212. 

In Voluntary Settlements and Wills,] — 

If in voluntary deeds and wnlls there is no 
declaration of trusts of term, it results to donor ; 
but, secus, if for valid consideration, and in 
nature of contract for benefit of wife aud issue, 
Enmn v. Jones, 1 Atk. 190, 

Voluntary, Settlement — Limitations not Ex- 
haustive — Resulting Trust for Settlor.] — ^A., by 
a voluntary settlement, in 1838, convey et? free- 
holds to trustees upon trust (together with a 
sum of stock ali'eady transferred) for himself 
for life, and after his death in trust for his 
reputed son, W., wheh and in case he attained 
twenty-one, with a trust for maintenance if he 
should be under twenty-one at the settlor’s 
death? And in case W. should diif under twenty- 
one, or die in the settlor’s lifetime, witliout 
leaving issue living at his decease, then over. 
There were no w^ords of limitation in the trust 
for W. There was a power of sale in the settle- 
ment, but no trust to invest the proceeds in 
land. A. died in 1849,, having made his will 
in 1843, which recited the settlement and con- 
firmed it, except as to the stock which had been 
sold. W. attained twenty-one, and died in 1872 : 
— Held, that W. took a life estate only in the 
freeholds under the settlement, and that there 
was a resulting trust for the settlor. Middleton 
V. Earlier, 29 L. T. 643. 

^ % 

I - — Ultimate Trust by Reference to ‘ ‘ Inden- 
ture of even Date, and made between the same 
Parties” — such Indenture —Resulting Trust 
for Settlor.] — By a voluntary settlement exe- 
cuted on the 2nd Hecember, 1873, certain pro- .. 
perty was settled upon trust for W. during his 
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life, with remainder to his children. And it was 
declared ifhat, if there should be no child of the 
said IV. wdio should take a vested ii^terest m 
the trust property, the trustees were to stand 
possessed of the trust property in trust for^ J . 
and her child or clnldreu, ‘‘subject to- the like 
trusts, h nutations, provisoes, declarations, and 
agreements as are expressed and declared of 
and concerning certain trust property and pre- 
mises settled, comprised m, and assured by a 
certain indenture bearing even date with these 
presents, and made between the said Charles 
Wilcock and Mary his wife of the one part, and 
the said Thomas Charles 'W'ilcock of the other 
part.” Xo such indenture was ever executed. 
rAt the time, however, when the settlement was 
prepared an indenture was prepared and en- 
grossed by which certain property was settled 
upon trust for J. for life, with remainder to her 
childi’en. This indenture, hoAvever, was never 
executed, but instead thereof a deed was pre- 
pared conveying the property to J. absolutely. 
This deed was executed on the same day as the 
settlement, but it was not made between ^the 
same parties. W. died without leaving a child : 

Held, that no trusts were sufficiently declared 

either for J or for J. and her children, ^Con- 
sequently there was a resulting trust for the 
benefit uf the settlor. Wdcoch, In re, WilciwJi v. 

02 L. T. 317 . 

18 . CoVENAITTS FOR TITLE. 

e 

Covenant against Incumbr^ces — Incum- 
brance discovered between Execution of Articles 
and Conveyap.ee. J — In articles, there was to 
be a covenant in the conveyance that certain 
lands were free from incumbrances. Lord chan- 
cellor said this is not a covenant that the lands 
are free, and if any incumbrance is discovered 
between the execution of the articles and seal- 
ing the conveyance, whereof the party had no 
notice, that incumbrance shall be discharged 
before the sealing of the conveyance, as the 
concealment of it would be a fraud ; though 
against all incumbrances discovered, afterwards 
therms only the party's own covenant to pro- 
tect a purchaser. Vane v. Bernard {Lord), 
Glib. Eq. B. 6. 

Lease by Settlojj^ Ultra Vires — Ap- 
pointee under Settlement Dound.] — A., seised of 
an undivided moiety of Whiteacre, conveyed it 
on his marriage, m 1775, to the use of lys first 
and^other sonsf reserving to himself a power of 
leasing for three lives, A. having subsequently 
purchased the other undivided moiety of White- 
acre, in 1785 leased the entire of Whiteacre to 
B. for lives renewable for ever. In 1797, on the 
marriage of G., A.’s eldest son, Whiteacre was 
conveyed by A. to iha use of A. for life, re- 
mainder to the use of G. for life, remainder to 
the use of such of the sons of G. as G. should 
appoint to ; and A. in his covenant against in- 
cumbrances excepted leases bona fide made by 
him. G. having appointed Whiteacre to his son, 
W.) died in the lifetime of A., leaving W. his 
eldest^ son him surviving. On the death of A., 
W. filed his bill to set aside the lease of that 
moiety of Whiteacre comprised within the 
settlement of 1775, as contrary to A.’s leasing 
power r — ^Held, that W., as claiming under the 
settlement of 1797, was bound by the lease of 
1785, and could not set, it aside. Steele v. 
mtahell, 2 Dr. & Wal. 568 ; 3 Ir, Eq. B. II. 


Absolute Covenants restricted by Subsequent 
Qualified Covenants.] — Wliere a settlor, in the 
settlement executed on the marriage of his son, 
enters into absolute covenants for title with the 
father of the lady, and lower down m the same 
deed enters into qualified covenants for title to 
the same lands -v^dth the trustees of the settle- 
ment. Semble, that the latter covenants restrain 
the generality of the former, although entered 
into with different persons. Mart if ii v. Mae- 
namava, 2 Con. & L.^511 ; 4 Dr. & V7ar. 411. 

A father, seised of lands under a lease for 
three lives, by a deed reciting that he was 
seised m fee, or of some other sufficient estate 
of inheritance, conveyed them, upon the mar- 
riage of his son, in strict settlement, by words 
applicable to lands held in fee simple ; and the 
father and son covenanted that the lands should 
continue, remain, and be for ever thereafter to 
the uses of the settlement, and that free from 
all former gifts, grants, titles, and incumbrances 
made or suffered by the father and son, or either 
of them : — Held, first, that these two covenants, 
for quiet enjoyment and freedom from incum- 
brances, were so connected, gi’ammatically, that 
the general words of the former were limited 
and contracted by the restrictive expressions in 
the latter. Thonqyson v. Thom;pson, Ir. K. 6 Eq. 
113. And see Bohuiwii v. Ommnnneij , 52 L. J. 
Ch. 440 ; 23 Oh. D. 285 ; 49 L. T. 19 31 W. B. 
o2o. 

Hold, secondly, that, in the absence of evidence 
of fraudulent intention on the part of the 
settlor, the error in the recital did not amount 
to touch misrepresentation as would entitle the 
eldest son of the marriage to compensation out 
of his grandfather’s assets. I?j. 

Covenant in Voluntary Settlement — Sub- 
sequent Mortgage by Settlor.] — A voluntary 
settlement of freeholds contained a covenant for 
quiet enjoyment. The settlor afterwards in- 
cluded the settled property in a mortgage, to- 
gether with other property : — Held, that the 
parties claiming under the settlement were en- 
titled : 1st, to throw the mortgage primarily on 
the unsettled property ; and, 2nd, to prove on the 
covenant against the settlor’s estate. Bales v. 
Co,c, 32 Beav. ] IS ; 1 N. B. 344 ; 8 L. T. 134 ; 
11 W. B. 381. 

The settlor, previously to a m«»^rtgage, had re- 
purchased the share taken by one of the sons 
under the settlement, and after the mortgage he 
voluntarily resettled it : — Held, that the parties 
claiming under the resettlement were entitled 
to throw the mortgage primarily on the unsettled 
property, but not to prove under the original 
covenant. Ih. 

ft 

Prior Judgment subsequently Paid Off.] 

— K. being seized in fee of L. and other lands, sub- 
ject fo a judgment not recovered against himself, 
conveyed away L. by a voluntary deed, in which 
he covenanted to do any act required for further, 
better, and more effectually granting and releas- 
ing the lands to the grantee and his heirs, and 
he devised the other estates. The judgment was 
paid off by . a sale of a portion of the demised 
estates : — Held, that the devisees had no equity 
for contribution against the ownerrof L. Kev v, 
Ker, Ir. B. 3 Eq. 489. 

Assignment of OJliattels — Same subse- 
quently Assigned— Covenant for Title— Known 
Defect.] — By a deed of gift in 1886 A. assigned 
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certain chattels to X. absolutely By a voluntary 
deed in 1888 A. assigned the same chattels to Y. 
absolutely, and covenanted with Y. that he had 
good title to assign the same free from incum- 
brances, and that he would warrant and defend 
the same unto Y. against all persons whomso- 
ever. At the date of the execution of the deed 
of 1888 Y. was aware of the existence of the deed 
of 188G. On A.’s death X. asserted her title to 
the chattels, and brought an action against A.’s 
executors for their recovery, which was compro- 
mised on the terms of the*executors giving up 
the chattels to X. To assist the executors in 
carrying out this colnpromise Y. surrendered to 
them the chattels comprised in her deed. In 
an action to administer the testator’s estate Y. 
claimed compensation for the loss of the chattels 
so surrendered : — Held, that as the deed of 1888 
constituted an assignment of the chattels them- 
selves, and not merely A.’s Estate and interest in 
them, there had been a breach of the covenant 
and that Y. was entitled to damages in respect 
of such breach, and that the fact that Y. knew^ of 
the defect at the time the deed of 1888 was exe- 
cuted made no diference to her right, Ford^ In 
Tt\ Gilbert V. Gilbert^ 63 L. T. 557. 

D. EXECUTED SETTLEMENTS, HOW 
ENFORCED. 

1. Ik G-EKERA.L. 

Defaulting Party cannot Enforce.] — No party 
to a marriage settlement can take anything 
under its provisions, who is himself a contract- 
ing party, and has failed to fulfil his xiart of the 
contract. Honston v. Barry, 5 Ir. Eq. R. 204, 

The rule of equity which prevents a party from 
receiving any interest under a settlement until 
he has discharged more obligations or covenants, 
to winch he is liable under it, applied to the case 
of a policy of assurance assigned to the trustees 
as a security for the payment of the sum which 
the husband had covenanted that his representa- 
tive should pay after his death, and against a 
purchaser of the husband’s interest under the 
settlement from his assignees under a fiat in 
bankruptcy. Burrtdye v. 1 Y. &; C, C. 0. 
183, 683. Affirmed 13 L. J., Oh. 173 ; 9 Jur. 
299. 

Default of payment of the consideration on 
one part does^iTot vitiate a marriage contract. 
But the defaulting party cannot enforce the con- 
tract against' the party injui’ed by his default. 
Oompton V. Ormsby^ 2 Sch. &: Lef. 602. 

The assignees of a bankrupt who had 
covenanted for the payment, after his death, of 
4,000^. to the trustees of his marriage settlement, 
were held not entitled to a shar^ in a sum to 
which his wife was entitled in reversion at her 
marriage, without performing the covenant, not- 
withstanding a proviso m the settlement that 
the heirs, executors, or administrators of the hus- 
band should pay ail other debts which .the hus- 
band should owe at his death in preference to 
the 4,OOOZ., and that they should not be bound to 
pay it unless his assets should be more than J 
sufficient fb pay all his other debts. Corsbie v. 

Cr.“& Ph. 6i ; 5 Jur. 790. 

Semble, the husband’s covenant did not 
operate as a'^urchase of the wife’s reversionary 
share under the will, but: — Held, that at all 
events tltee husband’s assignees were not entitled ' 
to receive the shai^e without performing the 
covenant, lb, \ 
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Trustees refusing to maintain Suit— Heir-at- , 
law Plaintiff on Doubtful IJitle.]— .'^^here the 
plaintiff in his original bill made out title- to an " 
estate, ahd prayed relief as heir-at-law : but 
afterwards, and after aU the defendants had 
answere<fp discovered a marriage settlement, by 
which the estate stood limited to a trustee foV 
the use of the plaintiff, his brother, and sister, in 
equal shares ; and it being doubtful, upon the 
construction of the settlement, whether the 
plaintiff, his brother, and sister, were entitled to 
vested or merely to contingent interests : — Held, 
that the estate being limited to the heir of the 
settlor in case the supposed contingency should 
never arise, and the trustees having refused to 
become plaintiffs, the plaintiff might, in the 
character of heir-at-law, mamtam a suit for the^ 
purpose of protecting the property. Feed v. 
Cusmi^ Sail. Sc 8c. 161. 

Enforcing Payment of Annuity.]— A., becom- 
ing a party to a settlement executed on the 
marriage of his nephew, granted to the intended 
wife an annuity, to commence after his death, 
charged on lands of which he declared himself 
entitled at law or in equity to an estate in fee- 
simple. He gave her a power of distraining on 
thes^lands for the annuity (subject, however, to 
any charge on them which he had created or 
might create for his own wife), and he also 
created a term of years in the lands, which he 
assigned to trustees to hold for the purpose of 
satisfying the annuity by entry and distress, sub- 
ject as afore^id. On A.^’s death, proceedings 
weve instituted by other parties m chanceiy, 
and a decree was pronounced decl^armg that he 
was only entitled to a life estate in the lands 
which he had charged. The annuity feU into 
arrear : — Held, that the settlement gave the 
annuitant a right to proceed against the per- 
sonal estate of the grantor for satisfaction 
of the annuitj’". Mony penny v. Moiiypenny^ 9 
H. L. Gas. 114 ; 31 L. J., Oh. 269. 

Decree for Execution of Trusts.] — ^Trusts of 
marriage si^tlement decreed to be carried into 
execution. Clareiydon (^BarV) v. Be GHfford, 
iLady\ 6 Fur. 962. 

• Wife's Lien upon instate of Husband and his 
Father.] — A wife has a lien upon the estate of 
her husband and his father, where they are par- 
ties to the marriage contract, ^and the wife’s 
fortune is paid to the son ; so' if the fortune is 
paid to the father, or to clear incumbrances. 
Frobort v, Morgan^ 1 Atk. 440 ; Amb. 6 ; 2 
P. Wms. 644, 

Part of Estates Recoverable without showing 
Title to whole.] — WhOre several estates are 
settled upon children, the children may recover 
part of those estates without showing title to the 
rest of the settled property. Thompson v. Simp- 
son^ 1 Dr. & War. 459. 

But when estates and other property forming 
a mixed fund are settled, subject to a power of 
apjiointinent, there the court, where the •>parties 
erfCitled to this mixed fund are numerous, will 
not, as against a purchaser of part of the mixed 
fund in which purchase one of its objects ac- 
quiesced, act as against that purchaser without 
knowing all the dispositions of that mixed fund.,, 
Ib, 


SETTLEMENT — Limitations and Interests Created, 
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' Settlement on condition not Fulfilled— Snbse- but party must come into equity, court never 
qnent Mcartgage by Settlor.]— By a proviso in a executes a voluntary agreement. Colman v. Sav^ 
marriage settlement, the deed was to void if rell^ 1 V es. 54 ; 1 R. R. 83, 
the marriage was not had in ten months. The _ Where necessary to come to equity to raise an 
heir cannot set up this settlement to defeat a interest by way of trust there must be at least a 
mortgage made by his father, after his ff ther had meritorious consideration. Xd, 65. 
sworn that he was not married within the ten Bill to have a voluntary deed delivered up 
months. Jmm v. Purefoif, 1 Vern. 45. dismissed ; cross-bill to execute it retained for a 

year, with liberty to sue upon a covenant in the 
Court will not Interfere to Defeat Intention of deed. Id^ 50 ; B Bro. C. C. 12. 

Settlement.] — Semble, the court of chancery No costs to any party claiming under a con- 
will not assist persons claiming under parties to tract, not meritorious, even though recovered 
a marriage settlement, where the effect of such upon; not even to atrustee^ Id, 55. 
interference will be to defeat the scope and Court will not assist volunteers without a con- 
object of the settlement. Xuherly v. Day, 16 sideration so as to constitute a trust, unless the 
cJur, 581. legal conveyance constituting the trust is ac- 

tually made, when it will enforce the equitable 
Administration of Trusts — Interest — Costs.] interest, though there is no consideration. 

— By a marriage settlement certain funds were son v. JBlUson^ 6 Ves^656 ; 6 K. R. 19. 
settled upon trust to invest and pay the annual 

produce during the joint lives of "the husband As against Husband.] — By a voluntary settle- 

and wife as therein mentioned, and after the inent a husband and wife assigned aU the 
death of one of them to the survivor for life, and property which the wife then was or which she 
after the death of the survivor to distribute or her husband in her right might become 
among the children of the marriage as the entitled to, upon certain trusts for the benefit of 
husband and wife should jointly appoint, and the wife, the husband, and the children of the 
in default thereof as the survivor should by deed wfife, by her present or any future husband. A 
or will appoint. The husband died wRhout bill filed by the wife against the husband to carry 
exercising the joint power of aiipointment, and the trusts of this deed into effect was dismissed 
the wife made several successive appointments at a re-hearing, as it had been at the first hear- 
in favour of certain of her children, and ap- mg. Ellis v. \jSUnwio (ante, col. 902) observed 
pointed the residue in favour of another child, on. JXoUomuy v. Xleadington^ S Sim. 324 ; 6 
The wife having died, and an actiop having L. J., Gh. 199. 
been brought for the administration of the 

trusts of the settlement, and it appearing that Consideration Illicit.] — BiU to enforce parol 
the appointees had assigned (in some cases to agreement not stating any consideration, and 
two or three^ persons) and incumbered their consideration being proved illicit, a general 
shares : — Held, first, that interest was payable demurrer allowed. Matthews v. Lam^ 1 Madd. 
in respect of the several appointments at the 658. 
rate of U. per cent, per annum as from the 

death of the tenant for life; secondly, that the As against Creditors of Settlor.] — The court 
costs must he borne rateably by the appointed will not carry a voluntary conveyance by a bank- 
shares, one set of costs to he allowed to each rupt into execution against his assignees, 
child in respect of the several appointments to Secus, of a conveyance for good consideration he- 
him, the several assignees of such appointments fore the bankruptcy. Tyrell v. Hope, 2 Atk. 562. 
to stand on the same footing, and to divide the An annuity was granted by deed in considera- 
costs allowed in respect of such child’s share tion of love and affection to C., charged on cer- 
rateaijiy between them. HdVs Trusts, In re, tain hereditaments, and upon the moneys, 
Hill y. Equit able Reversionary Interest Society, securities for money, and other effects” of the 
75 L. T. 477. grantor. At the date of the deed the grantor 

was entitled to a reversionary ip^erest in stock 
2. YoLpiTTAEy Settlements. standing in the names of trustees. The annuity 

was regularly paid for more than twenty years 
General Eule against Enforcing.] — Specific by the grantor, but on his death his personal 
performance ofGi voluntary settlement rOTsed. estate proved insufficient to pay his debts, and 
Browjutmifh v. Gilbovne, % Stra. 738. the real estate was not enough to provide for the 

Court, in general, will not decree performance annuity : — ^Held, so far as the charge on the 
of yoluntary agreements. Wycherley v. Wychei^- reversionary interest in the stock was concerned, 
ley, 2 Eden, 177. that the deed ^depended only upon contract, and 

Equity will not carry a yoluntary agreement did not create a perfect and complete equitable 
beyond the letter. Bas^e v. Ch'ay, 2 Vern. 693. charge in favour of C., and that, as there could 
Relief denied against the breach of a condition be no specific performance of a contract in 
in a voluntary settlement. Long dale 'v.Lorty dale, favour of a volunteer, 0. had no priority over 
1 Vern. 456. the creditors of the grantor, Donaldson v. 

Discretionary in a court of equity, whether Donaldson 711) discussed. LueaniEarV) 

it will aid voluntary conveyances where there In re, Hardinge v. CoMen, 60 L. J., Oh. 40 ; 46 
is no remedy at law. Bold v. Corlett, Pre. Ch. D. 470 ; 63 L. T. 638 ; 39 W. R. 9jQ. 

012.84. _ ’ ^ 

The ''validity of a voluntary deed aficectifig After Sale of Settled Lands by Settlor,] — 
freehold, which the grantor had retained in Court of equity will not act in favqpr of a mere 
liis possesion, was held to be a question of voluntary settlement, and therefore upon a sub- 
law, which the court refused to decide. Dillon sequent purchase with notice, and co^nant to 
V. Cop pin, 4 Myl. & Cr. 647 ; 9 L. J., Ch, 87 ; 4 lay out the money to the same uses, will not lay 
•"Jur. 427. hold, of the money. Pnl'oeAoft v. Pnlrertoft, 18 

Where deed is not sufficient to pass the estate, Yes. 93 ; 11 R. R. 151. 
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Distinction upon the want of consideration funds, was bequeathed ton mother and daughter,, 
upon a contract merely voluntary ; this court in trust for the mother for ^fe, andjjafterwardj^ 
will do nothing but take jurisdiction upon a for the daughter absolutely. By a settlement 
trust actually created, unless perhaps against a made in contemplation of the daughter's mar- 
party having a right to put an end to it by his riage, the daughter assigned her interest under 
own act under a sole ].>ower of revocation, by the wiH^ to trustees, upon trust for the issue of 
analogy to the distinction between the cases the intended marriage, and for a niece of the 
where an entail can be barred by fine, and where daughter and the issue of the niece. The 
a recovery is necessary. Id. 99, daughter s husband died soon after the marriage, - 

of which there was no issue. The mother was not 

Asagainst Executor of Settlor.] — The testator, a party to the settlement, but had notice of it 
by a voluntary deed, cov\5nanted with trustees before the husband’s death : — Held, that even if 
that in case A. and B., his two natural sons, or the settlement was voluntary as regarded the 
either of them, should survive him, his (the trusts in favour of the niece, it was a complete 
testator’s) executors and administrators should, alienation, s<'> as to be capable of enforcement at ’ 
witliin twelve months after his death, pay to the the instance of the trustees of the settlement 
trustee named in the deed C0,000Z., upon trust for against the daughter, and the trustees of another 
such of them (A. and B.) as should attain settlement which she made upon a second inar- 
twenty-one and be living at the time of his riage inconsistent with the former settlement, 
death; and if neither of ?liem, having survived KeltciolrJi v. JMa)i)ihi{} ^ 1 De G-. M. & Gr. 17t> ; 21 
him, should attain twenty-one, then upon trust L. J., Ch. 577 ; 16 Jur. 625. 
for him (the testator), his executors and admmis- Where a man, having, by voluntary deed, 
trators. The testator retained the deed in his assigned to a trustee certain choses in action, 
own possession until his death, and did not com- and other personal chattels, in trust for himself 
municate it either to the trustees or to A. and B. for life, and after his death for other parties, 
The testator, by his will, dated some years later afterwards by will disposed of the property so 
than the deed, bequeathed all his property upon as'^jgned, and the trustee and cestms qne trustent 
trust for the benefit of his wife, his said sons A. uncLr tlie settlement filed their bill against the 
and B., and his legitimate children. After the executors and legatees, praying that, after pay- 
death of the testator the deed of covenant was ment of testator's debts, the residue might be 
found amongst his papers. A. survived the tes- paid to the trustee, the bill was dismissed Avith 
tator, and attained twenty-one ; — Held, that costs ; and this decision was affirmed by the 
although the deed of covenant was voluntary, it chancellor who observed that the suit might 
nevertheless created a trust for A., and that the have b^n so framed by making the trustee a 
refusal of the trustee ' to sue at law upon the defendant, aiM by alleging difficulties in the 
covenant did not prejudice the right of A. to re- way of the execution of the trusts, or by making 
cover the payment of the debt out of the assets the trustee alone plaintiff, as to tinable the court 
of the testator. That the deed w?,s not of a to give relief. He therefore dismissed the bill 
testamentary nature, there being no power of without prejudice to the institution of any other 
revocation reserved to the covenantor. Fletcher suit. Ward v. Audland^ 8 Sim. 571 ; G. P. 
V. Fletcher^ 4: Hare, 67 ; 14 L. J., Ch. 66 ; S Jur. Cooper, 146 ; 2 Jur. 652, 

1040. A trustee under a voluntary settlement of 

chattels, policy of assurance, and mortgage, filed 
■Where Property is actually Vested in a bill against the representatatives of the settlor 
Trustees.] — H., by a voluntary deed, assigned, for the recovery thereof : — Held, that if the 
inter alia, moneys secured on mortgage, notes of property w^s legally vested in the plaintiff, he 
hand, furniture, and other effects, to W. upon might recover it at law, and apply it on the 
trust for himself the settlor for life, and after his trusts ; but if otherwise, then, as the d^d vras 
death upon trust (among other payments) to pay voluntarily, the court could afford the plaintiff 
40Z. to the plaintiff. He afterwards devised and no assistance in recovering it. Ward v. Aud- 
bequeathed all his property, real and personal, land^ 8 Beav. 201 ; 14 L. J., Ch. 146 ; 9 Jnr. 
upon trusts in which the plaintiff took no in- 384. ^ 

terest. Upon* a bill filed by her to have the A cestui que trust, though a volunteer, can 
general trusts of the previous voluntary settle- enforce his rights against the trustee, as soon as 
ment carried into execution : — Held, that she the thrust funds come to the hantls of the trustee, 
was entitled to relief not extending beyond that A. was indebted to three creditoi’s, B., C., and 
portion of the trust property which was charged D. ; B. obtained a judgment and sued out a 
in her favour ; and that it was not necessary right of fi. fa. Before the writ was executed, A. 
that the other persons entitled t^der the same gave a bill of sale to C., upon trust to pay Him- 
set of trusts should appear as plaintiffs. Held, self and D., but D. was no party to the bill of 
also, that the deed was sufficient to vest in the sale, and had not assented to it : — Held, that in 
trustee the notes of hand, &c., upon wh^h the the absence of any question arising out of the 
trust was fastened ; and that the trustee, who law of bankruptcy, the bill of sale gave priority 
was himself the principal cestui que trust, having to D. as weU as to C. over B. Westhury v. 
concurred in allowing the settlor to receive 3 N.*R. 633 ; 12 'W. B- 511. 
moneys thereunder, and having joined with him • If husband, even after marriage, conveys his 
in committing a breach of trust, was liable to wife’s fortune to a trustee for her separate use, 
the plaintiff ; and, as a defendant, had no right aiad the trustee is guilty of a breach of trust, 
tcT'ask that the trust of the settlement should be tije court will oblige him to make satisfaction to 
carried out to an extent greater than was neces- the cestui que trust. Smith v. French, 2 Atk. 
sary in ord^r to enable the plaintiff to enforce 243. 
her claim. Directions as to the costs of all parties 

to the anit. Farnell v, Kingston, 2 Jur. (H.s.) Money never Paid to Trustee— Untrue Beoital 
854 ; 4 W. B. 794. ** — ^Promise to Pay.] — A trustee executed a settle^ 

Residuary estate, consisting of money in the ment declaring trusts of 2,OOOZ. belonging to the 
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^settlor (a married woman), which sum was 
" thereby untruly recited to be in his hands, upon 
''the faijih of a promise by her to pay the sum to 
him out of her separate estate. The &uin was 
never paid : — Held, that neither the trustee of 
the settlement, nor a volunteer under ^’t, could 
enforce the promise. Marla' v. Tom 'mas., 43 
L. J., Ch. 73 ; L. E. 17 Eq. S ; 22 AV. E. 25. 

Contract Abandoned by Parties.] — A , by deed, 
contracted with B., in consideration of 1007.. to 
maintain, educate, and apprentice B.’s child ; 
and if he had no child of his own, on B. s child 
attaining twenty-one years, to give him aU his 
real and personal estate at his death, subject to 
a life interest for his ividow. It appeareil. from 
'uhe circumstances of the case, probable that the 
apparent consideration of 1007. was not, in fact, 
paid, or intended by either party to be paid, 
and that it was stated in the deed pro formd 
only. There was some evidence that the child 
was at A.’s house after the date of the deed, but 
it appeared doubtful whether the child e\er lived 
'With A. in the manner piowded by the contract, 
and he soon after was residing with his father 
(B.), and the court was satistied that A. and B., 
by agreement between themselves, abandoned 
the contract, and that the status of the ^hild 
had not been altered by anything done by A. in 
pursuance of the contract. Upon a bill tiled by 
the child, after the death of A. ; — Held, that the 
contract, having been abandoned by the con- 
tracting parties, could not be enforced by the 
child, mn V. Gommr, 5 Myl. 6c Cr. 250 f 9 L. J., 
Ch. 54 ; 4 Jur. 165. ^ 

Whether this court would perform a contract 
by which a person, for a sum of money, deprives 
himself of the possibility of realising property 
which he can dispose of by will, and thus destroys 
an active motive for bettering his condition in 
life, quaere. He 

Whether, if the contract had been so acted 
on by A. to alter the status of the child, the 
child could have enforced the contract, qumre. 
Ih 

Conveyance of lands not the Property of 
0rant^.] — A voluntary conveyance of lauds, not 
the property of the grantor, established against 
him, as an agreement to convey lands of equal 
value. Carey v, Stafford ^ 3 Swanst. 427. 

"Where Deed Lost.] — Belief was given where a 
voluntary bond was lost, Liglifbone v. Weedo)i^ \ 
1 Eq, Abr. 93. ff ^ 

Where Deed Destroyed by Settlor— Copy in- 
directly Gained.] — ^A. makes a voluntary settie- 
meht on her nephew, keeping the deed m her 
power, in which settlement there is no power of 
revocation ; afterwards, one secretly, and by 
fraud on behalf of the nOphew, gets an attested 
copy of this settlement, and then the party who 
made the settlement burns it, and settles the 
remises on another nephew. The first nephew’s 
iU to establish the copy of the tet settlement 
is dismissed with costs ; upon which the second 
nephew, claiming under his settlement, brings a 
bill to have the attested enj y delivered up, and 
has a decree for it ; because such copy has bt^fen 
indirectly gained. Kaldred v, Gilliam, 1 P. 
Wms. 577. 

Where Deed Delivered to Trustee.] — If a 
""voluntary deed is regularly executed, and deli- 


vered over to a trustee, and so put out of the 
control of the party, sho-wing the design to 
divest the power of revocation, the party is 
bound, and the person intended to be benefited 
by that deed would have a right to come int<^ 
this court against the trustee, to call upon him 
to secure the deed, and deposit it so as to be 
available for him. Unuiclie v. Gilrs, 2 Moll. 267. 

A voluntary deed, if perfect, will be executed 
after the death of the grantor, because, between 
I the executor and the donee there is no preferable 
equity. Id. 205. 

Burden of Proof,]— When a grantee, under a 
deed purporting to be a conveyance for valuable 
' consideration, attempts to support the grant as 
i a gift, the onus of proving that such a gift \\as 
1 intended and made is thrown upon the grantee, 

I and clear evidence in support of the gift will bo 
I required. Cvidttoas jV. Swan, 22 L. T. 539 ; 19 
' W. E. 485. 

I The party taking a benefit under a voluntary 
I settlement or gift containing no power of revoca- 
tion, has thrown upon him the burden of proving 
that there was a distinct intention on the part 
of the donor to make the gift irrevocable, 
(kmtts y. Ac worth, 38 L. J., Oh. 694 ; L. E. 8 
Eq. 558 ; 21 L. T. 224 . 17 W. E. 1121. 

When a voluntary deed is impeached the onus 
of supporting it does not necessarily rest upon 
those who set it up. Henry v. Armstrony, 18 Cb, 
D. 668 ; 44 L. T, 918 ; 30 W. E. 472. 

C., in 1855, mortgaged a house to the plaintiff 
in fee, handing over to him the deed of convey- 
ance to himself, with the receipt of the vendors 
indorsed. In 1851 C. had made a voluntary 
conveyance of the house to trustees in trust for 
his wife and children, the consideration expressed 
being natural love and affection : — Held, that 
though evidence might be adduced to show that 
valuable consideration had been in fact given 
for the settlement, such evidence must be of a 
most conclusive kind, and that on the evidence 
adduced the mortgage must prevail, Lery v. 
CragliUm, 22 W. E. 605. 

III. BECTIEICATION, RESCISSION, 
REVOCATION, AND DISCHARO’E. 

A. KBCTIFICATION OF AKTIOLES AND 
SETTLEMENTS. 

1. Mistake or Omission. 
a. In Articles. 

Intention followed,] — Ai’ticles, executed before 
a marriage, having stipulated that estates should 
be limited to the Erst and other sons of the 
marriage in tail, but, it being proved that the 
intention was^'io limit the estates to the first and 
other sons in tail male, the court, after the 
marri^e had taken place, directed, in the settle- 
ment to be executed in pui-suanee of the articles, 
limitations to the first and other sons in tail 
male should be inserted. Bedford (ffDn.lte') v. 
Aheroorn {flargms), 1 Myl. & Or. 312 ; 5 L. J., 
Ch. 230. 

The court of chancery wall not insert a hotch- 
pot clause in executory marriage articles in tile 
absence of any words therein indicating the 
intention of the parties to introducer-such clause. 
Lees y. Lees. Ir. E. 6 Eq. 549. 

Articles before marriage to settle ,^were so 
expressed, that the husband^would have had an 
estate tail ; a settlement copying the very w^ords 
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of the articles was reformed, estate for life only 
being intended. Randall v. Willis, 5 Ves. 275 ; 
5 B. B. 40. 

Trust money in marriage articles in power of 
'^he court, and construed against the words for 
sake of the intent, by supplying the words, “ if 
wife should die without issue.” Turgus v. Paget, 
3 Ves. Sen. 194. 

A man articled on the marriage of his eldest 
son, to settle lands on the son for life, remainder 
to the wife for jointure, remainder to the first 
and other sons in tail, reihainder to the right 
heirs of the son. The father brings a bill to be 
relieved 'against the articles, alleging that he 
was surprised, and intended that, upon failure 
of issue male of his eldest son, the remainder 
should have been limited to his younger son, 
charged with portions for the daughters of the 
marriage. Bill dismissed. Seymour v. Fotherly, 
1 Vern. 320. ^ 

Wife’s Property — ^Pirst Life Interest decreed 
to Wife.] — Articles executed before the marriage 
of a widow, with seven children, gave the hus- 
band the first life interest in the settled property, 
the whole of which belonged to the lady. The 
husband acted as the wife’s agent in the prepara- 
tion of the articles : — Held, that the articles 
must be rectified so as to give the wife the first 
life interest. Olarh v, Girdwood, 7 Ch. D. 9 ; 
37 L. T. 614 ; 25 W. B. 675. 

Estate Tail cut down.] — Marriage articles for 
settling lands varied by decreeing the estate to 
one for life, with remainder in tail to his issue 
instead of an estate tail to him. Griffith v. 
Buckle, 2 Yern. 13. 

Election.] — Marriage settlement rectified by a 
strict settlement agreeably to the ordinary 
course, notwithstanding it agreed with the 
articles verbatim, and both made before mar- 
riage, the plaintiS having however taken a 
benefit under the will which he disputed : — 
Held, to have made his election, and decreed to 
g'ive up part of the settlement estate in satisfac- 
tion. Roberts v. King sly, 1 Yes. Sen. 238, 

b. In Settlements, 

Principle—IiJtGntion Poll owed.] — ^A family 
settlement wiU not be supported if founded on a 
mistake^of either party to which the other party 
is accessory, although such mistake may have 
been innocently made. Fane v. Fane, L. B. 20 
Eg, 698, 

In a suit to rectify a settlement on the ground 
of mistake, the question for the c^^rt is, what 
was the intention of the parties at the time when 
the settlement was executed, and not what they 
would have done if, when they executed the 
result of what they did had been present to their 
minds. A deed of appointment, in favour of some 
of thejobjects of a power, rectified by the insertion 
of a hotchpot clause, the court being satisfied, 
upon the evidence, that the intention of the 
donee of thrower was to produce equality, and 
thaF* the clause had been omitted by mistake. 
Wilkinson v. Nelson, 7 Jur. (n.s.) 480 ; 9 W. B. 
393. ^ 

In contemplation of a marriage between a lady, 
who was %n orphan and a protestant, and a 
gentleman who was a? roman catholic, a settle- 
ment was executed, to which the lady’s uncle 

VOL. xn. 
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was a party, and the subjects of which were stock '» 
belonging to the lady, and tTO sumsTJof money,-, 
one secured by the uncle’s, and the other by the 
gentleman’s bond, and both of them payable to 
the trustees of the settlement twelve months 
after th^ date of the bonds. The settlement, 
after declaring trusts in favour of the lady aiul 
gentleman and "their children, provided, that 
until the marriage should be duly had and 
solemnised according to the forms of the church 
of England, or in case it should not be solemnised 
within twelve months next after the date of the 
settlement, the trustees should stand possessed of 
all the trust moneys, securities, and premises, 
and the securities for the same, in trust for the 
lady, her executors, &c., and should pay, assign, ? 
and transfer the same accordingly. The marriage 
never took place. After the uncle’s death his 
bond was found amongst his papers with the 
words “ Cancelled, the marriage never having 
taken place,” written by him across the face of 
it. The court, though it did not consider the 
bond to be invalidated : — Held, that according 
to the true construction of the proviso, the lady 
was not entitled as the cestui que trust of the 
bond. Nitford v, Reynolds, 16 Sim. 130. 

— ^ Parol Evidence — Lapse of Time.] — A 
court of equity wiU reform a settlement upon 
parol evidence alone, and after a long lapse of 
time, if on due deliberation it arrives at the con- 
clusion that the actual contract made between 
the parties diifers from that expressed in the 
instriime^it. M'Cormack v. M'Coi'mack, 1 L. B. 
Ir. 119 ; Ir. B.ll Eq. 130. 

By a post-nuptial settlement of 1841, after 
reciting that in consideration of 3^2L, a share of 
residue to which E., the wife, had become en- 
titled under a wiU taking effect a few days 
before the marriage, C., the husband, in order to 
provide for her after his death, and for their 
issue, had proposed to settle a freehold house and 
field upon the trusts therein mentioned, the free- 
hold premises were conveyed to T. upon trust for 
0. for life, or until he should become bankrupt, 
or assign, or (}harge the rents, issues, and annual 
produce of the trust estate moneys,” &c., then 
upon trust for E. for life ; being th^true 
intent and the meaning of these presents, and the 
parties thereto, that the tenements, heredita- 
ments, and premises ” should, in the event of any 
such charge, (fee., be the separata maintenance 
of E. for life, then, “as to the rents, issues, and 
annual profitsarising off the house and premises,” 
for children, in the usual form, with an ultiip.at 0 
“ trust to pay the rents, issues, and annual pro- 
duce” to C.’snextof kin. The settlement pro- 
vided, that on the appointment of any nejv 
trustee, “all the trust estate moneys and pre- 
mises” should be assigned to him. T., who was 
also the trustee of the wij.1, had paid part of the 
3622. to 0. before the execution of the deed, and 
the rest immediately after, The solicitor who 
prepared the settlement, on T.’s verbal instruc- 
tions, had died in 1848, and there were no papers 
to show what the instructions were ; but 0., E. 
and T. all deposed that it had not been intended 
to settle any part of the 3522., and their bill, filed 
in 1§76, to reform the deed accoi'dingly, was not 
opposed by the adult children : — Held, that the 
plaintiffs were entitled to a decree declaring that 
the word “ moneys ” had been introduced by 
mistake into the settlement, which should be 
construed and take effect as if that form, had 
been omitted, Ih 
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Uncontradicted Evidence of Wife.] — By 

a marriftje settleifuent executed in pursuance of 
articles made under the order of the court on the 
marriage of a lady, an infant and a ward of 
court, personalty of the wife was limited on 
death of the husband and in default o:^^ children, 
both which events happened, the wife, as she 
should by will appoint, and in default to her nest 
of km. Upon her uncontradicted evidence that 
this was not in accordance with her intention * — 
Held, that she was entitled to have the settle- 
ment rectified by limiting the property, in the 
events which had happened, to herself, her 
executors and administrators, absolutely ; and 
declaration to that effect was ordered to be in- 
dorsed on the settlement. Siwith v. IHJfe, 44 
L. J., Ch. 755 ; L. R. 20 Eq, 606 ; 33 L. T. 200 ; 
23 W. R. 851. 

Unsupported Evidence of Wife.] — By a 

marriage settlement the property of the intended 
wife was settled upon the wife for life for her 
separate use without power of anticipation, and 
after her death as she should, notwithstanding 
coverture, by ■will or codicil appoint, and in 
default of appointment for her next of kin. 
After the death of the husband, and upon the 
unsupported testimony of the ■wife thatrit was 
only intended to protect the trust property 
during her coverture and not to deprive her of 
the control of it after the termination of the 
coverture : — Held, that the settlement ought to 
be rectified so that the property should be held 
in trust for the wife, her executors, admrnistrators, 
and assigns, absolutely. OoaJi Feanij 48 L. J., 
Oh. 63 ; 39 L. T. 348 ; 27 W. B. 212. 

Evidenced by Plan of Settlement.] — By 

a marriage settlement certain lands were con- 
veyed to A. (the intended husband), his heirs and 
assigns ; and in case A. should die, leaving one 
or more son or sons on the body of his intended 
wife to be begotten, the elder of such sons, and 
the heirs male of his body, being always preferred 
to take place before the younger, ■with full liberty 
for A. to make such reasonable p-rovision as he 
should think fit for such “younger child or 
chffBren ” ; and, in case A. should die leaving no 
son, and there should be one or more daughters, 
then to such daughter or daughters (if more than 
one) on their attaining their respective ages of 
twenty-one years, their teirs and assigns, share 
and share alike. There was issue of the marriage 
eight children, four sons and four daughters ; and 
A.^ by his last 'will and testament, in pursuance 
of the power contained in the marriage settle- 
ment, charged the lands with the s'um of 1,500Z. 
to be divided amongst the younger children of 
the marriage, in manner therein mentioned. 
The first taker having disputed the right to charge 
in favour of daughters, on a bill filed by one of 
the daughters to raise a portion of the 1,600Z. : — 
Held, that the power was well exercised, and as 
the intention of the settlement was evidently to 
provide for all the children as well daughters as 
sons, that the court would effeet that intention, 
and support the appointment by transposing the 
clause creating the power, and that containing 
the limitations to the daughters in the event of 
there being no son, ■whereby the words * such 
younger children” would include both sons and 
daughters, Fenton v. Fenton^ 1 Ur. & ‘Wal. 66. 

Deed going beyond Instructions.] — ^By a 

marriage settlement an estate i^was limited to 


such uses as the husband and wife should 
appoint by deed, and in default of appointment 
to the uses therein mentioned, the husband and 
wife taking life estates, subject to which the 
wife had a general power of appointment by wiU. 
In 1825 the husband and wife appointed the 
estate to such uses as they should by deed 
appoint ; and in default of such appointment, to* 
such uses as the wife alone should by deed or 
will appoint ; and in default of appointment, to 
the uses therein mentioned. In February, 1827, 
the wife made a wiH, devising the estate to her 
husband. In 1840 it was observed, that by mis- 
take the life estates of the 'husband and wife had 
not been relimited by the deed of 1825, and the 
husband and wife directed their solicitor “to 
prepare such a deed as might be necessary and 
proper to correct the mistake.” Upon these 
instructions he prepared a deed, which the hus- 
band and wife executed, with the sole object of 
remedying the omission of the life estates. By 
this deed the husband and wife exercised their 
joint power over the entire fee, and limited the* 
estate to such uses as they should by deed 
appoint ; and in default of appointment, to and 
upon uses and trusts, during the lives of the 
husband and wife, similar to those in the 
settlement ; and after the decease of the survivor 
of the husband and wife, to such uses as the 
■^\dfe should by deed or will appoint ; and in 
default of appointment, to uses which for prac- 
tical purposes were the same as the ulterior uses 
limited by the deed of 1840. The wife died in 
1854. In a suit to establish the will, held, by 
Romilly, M.R., that it was revoked by the deed 
of 1840 : — Held, on appeal, that, assuming the 
deed of 1840 as it stood to be such as to revoke 
the will,., there was an equity to have it rectified 
on the ground of mistake, as it went beyond the 
instructions and the intention of the parties, 
which were only to replace the life estates, and 
to do nothing more, and that the will must there- 
fore be established. Walher v. ArmstroTig., 8 
De G. M. & Q. 531 ; 25 L. J., Ch. 788 ; 2 Jur. 
(N.s.) 959 ; 4 W. R. 770. 

In Favour of Wife against Husband’s 

Assignees.] — By a marriage settlement the 
father of the intended wife covenanted with the 
intended husband to pay to him, his executors, 
administrators, and assigns, during the Ufe of the 
father, an annuity of 200Z. ‘TThe husband died 
insolvent, and his assignees claimed the annuity. 
The court, being satisfied that it was the inten- 
tion of the parties that it should be paid as a 
provision for the wife and her childuen, ordered 
the settlement to be amended, and decreed that 
the assignees of the husband had no claim to any 
part of it.* Fearoe v, Verloehe^ % Beav, 333 ; 

L. J., Ch. 203 ; 4 Jur. 117. 

— By Insertion of word “ Heirs, ”]--By a 
marriage settlement the "wife’s interest in real 
estate was granted and assigned to trustees, 
their executors, administrators, and assigns, 
upon the usual trusts in a settlement, with the 
omission of the word “ heirs ” in every case in 
which the fee simple was evidently intended to 
be passed : — ^Held, that the deed must be rectified 
by the insertion of the word “ heirs ” in order to 
effect the intention of the partieC Bird^ In ve^ 
8 Ch. U. 214. 

r 

By Insertion oi words “or Grand- 
children,”]— A settlement directed the trustees, 
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immediately after the decease of the survivor of 
the husband and wife, to transfer a fund unto 
and amongst all and every the son and sons, 
daughter and daughters, of the husband and 
'vife, and the children of such son and sons, 
daughter and daughters, in case any of them 
shoiSd be dead leaving issue, share and share 
alike ; but the child or children of such of the 
said sons and daughters as should be then dead 
were to be entitled only to a parent’s share ; and 
in case there should be no child or children of 
the husband and wife living at the death of the 
survivor of them, then in trust to transfer the 
fund to the survivor, his or her executors, &c. 
There were three children of the marriage, but 
they all died before either of their parents ; two 
of them left cliildren, some of w&m survived 
both their grandfather and grandmother : — 
Held, that the surviving grandchildren were 
entitled to the fund. Grehi v. Bailey^ li Sim, 
635 ; 9 Jur. 636. 

By striking out Erroneous Words.] — 

Form of rectifying a settlement by striking out 
the erroneous words and endorsing the decree, 
Stooli V. Vining^ 25 Beav. 235. 

By striking out Words of Beference to 

Particular Marriage.] — By a marriage settle- 
ment lands were limited to the use of the first 
son of the body of B. on the body of P. (his 
future wife) lawfully to be begotten, and the 
heirs male of the body of such son, with re- 
mainder to the use of the second, third, fourth, 
fifth, and all and every other the son and sons 
of the body of B. to be begotten severally and 
successively, one after another, as they and every 
of them should be in seniority of age and priority 
of birth, in tail male : — Held, that the eldest son 
of B. by his second marriage (there being no 
issue of his marriage with P.) was entitled to the 
lands as a tenant in tail in preference to the 
second son of such marriage. Blake^ In re^VS 
W. B. 765. 

In 1848 estates were, in exercise of a power, 
appointed to the use of Jane W., in fee, and the 
same estates were, on the marriage of Jane W. 
with John Wright, vested in trustees, to sell, and 
invest the proceeds for the benefit of Mrs. Jane 
W., for life, for her separate use, with a power 
to her of appointment in favour of the children 
>of the said intended marriage. John Wright 
died, leaving his widow and one child surviving. 
In 1856 Mrs. Jane W. intermarried with John 
Wiiitham, and subsequently filed a bill, praying 
that the settlement made on her former marriage 
might be rectified, on the ground that it was not 
framed in accordance with her intention. On 
the evidence, the court directed the^ettlement to 
be rectified by striking out the word “intended,” 
and inserting the words “ the said Jane W., by 
the said intended or any future husband.” 
loT V. Wright^ 3 Jur. (i^.S.) 1090 ; 6 W. B. 
770. 

As evidenced by Eecital.] — Settlement 

reformed, according to the intention declared in 
rectal. Fa^gne v. Collier^ 1 Yes. 171. 

Intention not Eollowed. ] — ^Where a settlement 
shall be good'* and take effect, though not accord- 
ing to the intent of the parties, ManliaU v. 
Frank, Pi%. Oh. 480 ; Gilb. 143. 

Evidence of Intention insufficient,] — Marriage 


settlement not altered inf a vooi' of the intention; , 
the recital being too geneial, nothing tjehois the 
words to do it by. If anything m the recital by ^ 
which to correct it, it may bo done. Doran v. 

1 Yes. 57, 59. 

By a marriage settlement, after the death of 
the husband and 'tife, the trustees were to pay, 
assign, and transfer the capital to the children 
of the wife equally, the shares to be paid at 
twenty-one. There was a subsequent proviso, 
that if there should bo no such child living at 
the decease of the survivor of the parents, then 
the fund was to go over to S. C. There was 
only one child of the marriage : — Held, that 
though she had attained twenty-one, her interest i 
was defeasible by her death before the survivor 
of her parents : — Held, also, that the settlemenr 
could not, on the evidence, be reformed. LUnjd 
Y. Cooker, 19 Beav. 140 ; 24 L. J., Ch. 84 ; 1 Jur. 
(N.s.) 174. 

Trust funds were limited, after the death of 
the husband and wife, to the children of the mar- 
riage, to be vested interests at their respective 
ages of twenty-five or day of marriage if daugh- 
ters, which should first happen, with benefit of 
survivorship in the event of any dying under 
that age, or before marriage if daughters. The 
settlejnent contained powers of maintenance and 
advancement: — Held, that the language of the 
settlement being unambiguous, its legal effect 
could not be controlled, and that the limitations 
were void for remoteness ; hut leave was given 
to the children to adduce evidence that the settle- 
ment wa% not in accordance With the intention 
of the parties, 'Vith a view to its being rectified. 
Morse, In re, 21 Beav. 174 ; 25 L. J., Ch. 192 ; 

2 Jur. (N.S.) 6 ; 4 W. B. 148. « 

Lantis stood limited, subject to certain powers 
vested in the plaintiff, and to certain charges for 
his ovm benefit and for the jointure of his wife, 
and for portions for his younger childi’en, to his 
use for life, with remainder to his sons succes- 
sively in tail male, with remainder to trustees 
for 1,600 years, in trust, in the event of failure 
of his male issue, to raise 100,0001. for additional 
portions for his daughters. In contemplation of 
the marriage of his only son, the plamtiff and 
his son entered into an agreement for resettle- 
ment, whereby the son should disentail the rever- 
sion and limit the estates after the plaintiff’s 
I decease, and subject to his life interest and 
' powers, and to the exercise thereof, and all sub- 
I sisting charges, to such uses as he and his son 
should then appoint, the lauds, in remainder, 
and siA)ject as aforesaid, to the #ise of the son 
for life, with remainder to the plaintiff’s Tfirst 
and other sons successively in tail male, with 
remainder to a nephew of the plaintiff and 
certain other nephews successively for th^r 
lives, with remainders to their first and other 
sons successively in tail, with remainders over. 

A deed of resettlement \^as made in pursuance 
of this agreement, and thereby the lands were 
appointed, after the plaintiff’s death and subject 
to his life estate and to the powers thereto 
annexed, and of the jointure and any other 
charges upon the estates to which he might be 
entitled, to the use of his sou for life, with 
remainder to his first and other sons successively 
m ?ail male, with remainder to his nephews 
successively, and remainder over. The plaintiff 
and his solicitor deposed that neither of them 
intended by the agreement or settlement to dis- 
place the terms of 1,500 years or the portions of ^ 
100,0002. thereby secured, except so far as was 

83—2 
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necessary for the benefit of his son and issue, 
but it did not ap^pear that any discussion took 
place* on the subject, or that it was mentioned : 
— Held, not a case for reforming the resettle- 
ment, Ehoes Y. Elwes., 3 De G-. F. & J. 667 ; 7 
Jur. (N.S.) 747 ; 4 L. T. 500 ; ^9 W. E. ^20. 

By a marriage settlement, rafter reciting that 
the lady was entitled to 10,0O0L in possession, | 
the sum was settled on herself, her intended 
husband, and the children of the marriage, j 
There was also a covenant to settle all her after - 1 
acquired property. At the date of the settle- 1 
ment she was not entitled to any money in 
possession, but was entitled to a contingent 
interest in trust funds under the marriage settle- 
ment of her father and mother, and the 10,OOOZ. 
was, in fact, advanced by the father out of his 
own moneys. After his death a bill was filed by 
his representatives to have it declared that his 
estate was entitled to be recouped the 10,000?. 
advanced by him on his daughter’s marriage, to 
the extent of her portion in the trust funds : — 
Held, that the settlement did not show^ that the 
10,000?. w^as meant to be an accelerated advance 
of the daughter’s share in the trust funds, Brad- 
ford (^Barl) V. Itomney (AhrZ), 31 L. J., Ch, 
497; 8 Jur. (N.S.) 403 ; 6 L. T, 208 ; 10 W. E. 
414. 

Held, also, that the evidence failed to show 
that its provisions were at variance with the real 
intention of the parties, and therefore that the 
settlement could not be rectified. Ih. 

Mistake — Substituted Charge — FiuG proving 
Inoperative,] — ^Where, under a "Carriage settle- 
ment, a sum was directed to be raised, to which, 
under the limitations of the settlement, the 
plaintiff would be entitled, if not barred by a 
fine levied by the husband and wife (there being 
no issue), which was declared to be inoperative 
to that effect ; and by a deed of covenant, a 
similar sum was charged upon the husband’s 
estate: — Held, that he could not be relieved 
from such second charge upon the ground of 
mistake, although clearly intended to be substi- 
tuted in lieu of the former. Barr v. Bheriffe^ 4 
Hare, 512 ; 16 L. J., Ch. 89 ; 10 Jur. 630. 

Hot Mutual,] — ^Where a marriage settle- 
ment is prepared pursuant to the intention of 
one of the parties, but under a mistake as to the 
other, it cannot be rec1^5fied, SelU v. Sells, 1 
Hr. & Sm. 42; 29 L. J., Ch. 600; 8 W. E. 
327, 

Where a druse in a marriage settlement was 
framed in a form which did not carry out 
correctly the intention of the intended wife, 
and the whole clause was objected to by the 
intended husband, but the objection ultimately 
waived, and it appearing that the husband’s 
attention had not been called to the variance 
between the form of tne clause and the intention 
of the wife : — Held, that this was not a case of 
mutual error, and a bill for rectification was 
dismissed, Thompson v, Whitnm^e, 1 J. & H. 
268 ; 3 L. T. 846 ; 9 W. E. 297. 

Explanation of Deed before Execution,] — 

On clear evidence of mistake, a marriage settle- 
ment of a lady’s fortune reformed, by striking out a 
proviso against anticipation of her separate estate, 
she having executed it on a representation that 
the most unlimited control, both over principal 
and interest, was secured to her, it having been 
agreed before the marriage that she should con- 
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tinne to possess the same power of disposition 
which she then had. Torre v. Torre., 1 Sm, &: G-. 
815 ; 1 Eq. E. 364 ; 1 W. E. 490. 

Eeal estate was settled on A. for life ; remainder 
to B., his eldest son in tail. B., at A.’s request, 
joined with him in opening the entail to let in a 
charge. The estates were resettled, and several 
years afterwards B. discovered that his estate 
tail had been cut down to an estate for life. B. 
stated that he had joined in opening the entail 
on the understanding that, subject to the charge 
and to certain modifications in A,’s power of 
jointuring and charging portions, the estates 
should be settled precisely as they had pre- 
viously been. A. stated that he had been under 
the same impression. On evidence that the per- 
sons who prepared the resettlement had explained 
the limitations to A. and B., a bill filed by B. to 
rectify the settlement was dismissed with costs. 

1 Jenner v. Jenner, 2 232. Affirmed, 30 L. J., 

Ch. 201 ; 6 Jur. (N.s.) 1314 ; 3 L. T. 488 ; 9 W. E. 
109. 

By a marriage settlement made in 1858, pro- 
perty belonging to the lady was invested in 
trustees for the benefit of the wife and husband 
during their respective lives, and the cliildren of 
the wife by the then intended or any future 
marriage, and in default of such children for the 
wife’s nephews and nieces absolutely. The 
settlement contained no power of revocation, and 
gave the wife no power of appointment amongst 
her nephews and nieces, and no power to lease, 
to appoint new trustees, or to change invest- 
ments. The husband died Jn 1865, leaving no 
issue. On a bill by the wife to set aside the 
settlement : — Held (on the ground that she had 
executed the deed in ignorance of its effect, 
which hftd not been sufficiently explained to 
her, and that the nephews and nieces were mere 
volunteers, and not within the consideration of 
the marriage), that the trusts of the deed must 
be declared void, and the trustees be ordered to 
retransfer to her the property comprised in the 
settlement. Wollaston v. Trihe, L, E. 9 Eq. 44 ; 
21 L. T. 449 ; 18 W. E. 83. 

In a marriage settlement, the property of the 
wife was assigned on trust to pay the income to 
the wife for fife for her separate use, and after 
her decease to pay an annuity of 200?. a year to 
the husband, remainder to the issue of the 
marriage, and in default of issue the trustees 
were directed to invest the trUst money in land, 
to be held on similar trusts as were subsisting 
in respect of the family estate of the wife’s 
family under the family settlement. There was 
no issue of the marriage, and the wife now 
claimed to have the settlement rectified, on the 
ground that her attention had not been called to 
the fact tbft under the settlement she had no 
power of disposing of the property in the event 
of there being no issue of the marriage : — Held, 
tha^ the settlement must be rectified by insert- 
ing a general testamentary power of appoint- 
ment by the wife during coverture, and a 
general power of appointment by. deed or will 
on discoverture, in priority to the ultimate 
ti'usts. Cordeaux v. Fullerton, 41 L. T, 651 ; 28 
W. E. 320, ^ 

Deed Executed under Protest.] — A marriage 
settlement was drawn, as the intended husband 
aEeged, in a manner contrary to the agreement ; 
but before the marriage he knew its contents 
and executed it under pmtest, and reserving his 
right to set it aside ; — Held, that he could not, 
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after the marriage, sustain a suit to rectify the 
settlement. JEatoii v. Bennett^ 34 Beav. 193. 

' Mistake in Placing Terms for Portions.] — An 
‘eider daughter, where there is a son, is considered 
a younger child by a court of equity, and the 
court would rectify the mistake in the settle- 
ment ; as it has clone, where term for raising 
portions is placed after estate tail, which should 
have been before. Heneage v. Smlolte^ 2 Atk. 
457. ^ 

Where a mistake in placing a trust term 
is rectified. Worslf*:!ij v. Grajiville {Earl)^ 2 
Yes. Sen. 333. 

In a marriage settlement a term for years for 
securing younger children’s portions is, by mis- 
take, made subsequent to the estate tail limited 
to the sons ; this helped in equity. XTcedale v. 
Halfpenny^ 2 P. Wms. 151 ;<99 Mod. 66. 

Omission of Provision for Bankruptcy of 
Husband.] — ^Marriage settlement of trader not 
securing the wife’s fortune in the event of 
bankruptcy, the intention appearing to be so, 
amended accordingly. Iligginson v. Xalley, 1 
BaU & B. 252 ; 12 K. K 28. 

Marriage settlement not providing for a bond 
by husband to trustee for wife’s fortune being 
provable in the event of his bankniptcy amended 
accordingly, such being the intention of the 
parties. Ve?’?ie?\ Ex “parte^ 1 BaU &: B. 260. 

A marriage settlement gave the income of the 
trust funds to the husband, in the event of his 
surviving the wife, until death or bankruptcy. 
There was a maintenance clause only applicable 
after the death of the husband. The wife was 
dead, and the husband had become bankrupt. 
The settlement was ordered to be rectified by 
making the maintenance clause applicable upon 
the bankruptcy of the husband, upon the oath 
of the husband and of the solicitor who pre- 
pared the settlement, that such had been the 
intention of the parties at the time of the mar- 
riage. Timlhison v. Leigh^ 11 Jur. (N.S.) 962 ; 
14 W. R. 121. 

For Settlement of After-acquired Pro- 
perty, and for Children of Future Marriage.] — 
An order was, in 1855, on the application of the 
father as next* friend, made, directing a trustee 
to pay certain!* <^ividends to the father for the 
maintenance and education of an infant daughter 
during her minority, or while unmarried. Pre- 
viously to the marriage of the daughter, the draft 
of a proposed settlement, which contained a 
covenant by the intended husband to settle 
after-acquired property of the wife, but no pro- 
vision as to the children by a future husband, 
was sent to the intended husband, %nd returned 
by him. without any objection thereto. The 
marriage took place before the draft w:^s in- 
grossed. A post-nuptial settlement, which con- 
tain^ no covenant to settle after-acquired pro- 
perty, and no provision for children of the wife 
by a future husband, was executed. Trustees 
subsequently paid funds of the wife, who was 
still a mine?’, into court. The husband and wife 
presented a petition for a transfer of the funds 
to them, and certain inquiries were directed. 
The chief olerk certified that the settlement 
ought to contain both provisions. The court 
directed ^ly that the after-acquired property of 
the wife should be made subject to the trusts 
of the settlement. Hoare^ In 9 Jur, (N.s.) 
167 ; 1 K B. 161 ; 7L. T. 523 ; 11 W. B. 181. 
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Against Anticipation.]— Under a mar-* • 

riage settlement trust funds, ii? the eveil?ts which t 
had happened and by virtue of an appointment, 
stood limited upon trusts for A. for life, for her 
separate use without power of anticipation, re- 
mainder 1o B. absolutely. The trust funds had 
been paid into coyyt in a suit instituted to carry 
out the trusts of the settlement. On B. attain- 
ing twenty-one, A. anti B. executed a resettle- 
ment by which the trust funds were limited 
upon trusts for A. for life, remainder to B. abso- 
lutely. On a petition for payment out of the 
trust funds to the trustees of the resettlement, 
the court made the order subject to the insertion 
in the resettlement of a clause, similar to that 
contained in the original settlement, restraining ^ 
A. from anticipating her life interest. Be liar- 
tana v. Be Mariana^ 33 L. T. 685 ; 24 W. E. 
200 . 

On the settlement of a ward, no clause against 
anticipation was attached to her separate life 
estate. She incumbered her interest : — Held, 
that the settlement could not be rectified to the 
prejudice of her incumbrancers. Blachie v. 
Clarh, 15 Beav. 695 ; 22 L. J., Ch. 377. 

Ward of Court — Settlement immediately after 
attaiioing Twenty-one — Ho Provision for Children 
of Future Marriage.] — ^A female ward of court 
being entitled to funded property carried to her 
account m certain suits, in possession and rever- 
sion, a marriage is proposed, and certain pro- 
posals f oj a settlement taken in before the master, 
not on a refer^ce : the master objects, as the 
intended husband is to settle nothing, and the 
ward’s property is not to be s^tled so that 
children of a second marriage by iier can take. 
The ward being on the eve of attaining twenty- 
one, the marriage is postponed, and a settlement 
according to the former proposals, with the 
addition of a provision that m the event of there^ 
being no children all the property settled and 
all after-acquired property shall go over abso- 
lutely to her brothers and sisters, is executed a 
few days after she attains twenty-one, and the- 
marriage takes place. A few months after, a 
petition to transfer the funds to the trustos is 
presented, stating the settlement, and an omer is 
taken by consent upon it without discussion. 
Thirty -one years elapse, and the husband dies, 
and there is no issue of the marriage. Eight 
years after she becam^ a widow, a bill is filed by 
the lady, alleging that she had only then dis- 
covered the true nature of the settlement, and 
praying that it might be set asicffe or refor^aed, 
and such a settlement made as ought to have- 
been made upon her marriage. It is contended 
for the plaintiff that, the settlement being es;e- 
cuted so immediately after she was of age, she 
was still under the protection of the court ; and. 
that, as she distinctly siyore that although the* 
matter was discussed she knew nothing before 
the period alleged of its true nature, she was en- 
titled to such a settlement as the court would 
have insisted upon at the time of the marriage, 
she being then under the influence of her mother, 
who managed the whole matter. The defen- 
dant’s contention was, that lapse of time was a 
complete bar to the relief asked, even if the 
settlement was inequitable, which it was not, in- 
asmuch as it was natural that the mother should 
wish to provide for her other children : — Held, 
that the settlement ought to be reformed so as to 
give the lady an absolute power in the events ' 
which had happened ; with a reference to 
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’’ c'ham'beTs as to property otherwise arising. 
Costs by ‘arrangement out of the fund. Money 
V. Money j 3 Drew. 256 ; 3 Eq. R. 996 ; 3 W. R. 
425. 

Interest of Children coniadered.] 4‘- Where 
children under marriage settleihtjnt have obtained 
a contingent advantage, the court will not, after 
the marriage, vary it to the prejudice of the 
issue. O'Keefe v. Caltliorjpe^ 1 Atk. 17. 

As against Heir of Mother.] — Settlement 

reformed in favour of the younger children against 
the heir of the mother claiming the reversion by 
a letter from her on the marriage of her daughter, 
fltating the intention. Barstom v. KilHngton^ 
5 Ves. 693. 

As against Devisee of Father.] — Settle- 
ment after marriage reformed in favour of the 
issue against the devisee of the husband, claim- 
ing under the reversion by his letter of instruc- 
tions for drawing the settlement, but this equity 
did not prevail against creditors. Jenkins v. 
Qiri?wJiant^ cited, 5 Yes. 696. 

Misstatement— Amount of Incumbrance,] — 

Three estates belonging to A,, two of them oeing 
subject to mortgages amounting to 2,400?., and 
tbe’third being subject to a mortgage for 3,000?., 
were settled for valuable consideration upon A, 
for life, remainder to his wife for life, remainder 
as they should jointly appoint, “ for the ijourpose 
of raising money, by way of mortgage or other- 
wise ” ; and in default of appointment, and sub- 
ject thereto, tc^a trustee for a term of years, to 
raise such a sum, not exceeding 600?., as should ! 
be o\\'ing by A. in respect of tw^o snms of 300?. ! 
each, with remainder to the use of the wife for ' 
life, with remainder to the husband and wife, in i 
equal moieties. A. and his wife exercised the I 
joint power for the purpose of raising 600?. and ' 
400?. A. died insolvent : — Held, this was no i 
mortgage of the wife’s estate, and, consequently, I 
that she was not entitled to have her moiety i 
exonerated out of the estate of tke husband. 
BcJiol^eJd V. ZocJnoood, 4 De G, J. & S. 22 ; 33 
L. J., Ch. 106 ; 9 Jur. (N.S.) 1258 ; 9 L. T. 
1258 ; 12 W. R. 114. Affirming 32 Beav. 
434. 

The settlement was expr^sly made subject to 
the subsisting nj,ortgage ; but it Tvas stated to be 
1,200?. instead of 1,400?. There was clear evidence 
of this being a ^istake Held, that the pgorties 
claiming under 'A. were not estopped by the 
statements in the settlement, and that it was not 
necessary to institute formal proceedings to have 
the mistake rectified. Ib, 

— — Date of Will referred to.] — Under a 
proviso in a settlement^ to which A. and his 
eldest son B, were parties, a use w'hich was 
limited to a younger son, P., and his issue, was 
made to shift to B. in the event of P. becoming 
entitled in possession to tbe manor of S. under 
certain limitations, which, in the settlement, 
were described as being contained in the will of 
A,, bearing even date therewith. The wiR of A. 
contained the limitations mentioned in tihe 
settlement, but bore a later date, which was 
written upon an erasuie not to be accounted for : 
— ^Held, that, inasmuch as, under the circum- 
stances of the case, the variance between the real 
'Ratej of the will and that mentioned in the 
settlement did not affect the substantial inten- 1 


tion of the parties, the arrangement between 
them could, in equity, be carried into_ execution, 
notwithstanding such variance. , Honymood v 
Hollywood, 2 T. & G. 0, C. 471. ^ 

I Misapprehension as to Validity of Marriage.] 

I — In contemplation of marriage between A. and 
B., settlements were made of real estate belong- 
ing to B., tbe intended wife, and of personalty 
belonging to A., the intended husband, upon 
uses and trusts, whicj^ after the solemnisation of 
the marriage were to arise for the benefit of the 
husband and wife, and theiivissue ; the marriage 
ceremony was performed, and the parties lived 
together as husband and wife ; but after the 
lapse of more than a year, and before the parties 
had any children, the marriage was discovered to 
be void, and they executed deeds purporting to 
revoke the former settlement ; some time after- 
wards a new settlement in contemplation of 
marriage was made, including the same property 
as the former, but differing from tbe former in 
the interest given to the issue, as well as in other 
provisions ; the parties then intermarried, and 
there was issue of the marriage:— Held, that the 
first settlement being founded on mistake and 
misapprehension, was not binding on the parties, 
and that the rights of the issue, both as to the 
real estate and the personalty, were regulated by 
the second settlement. Bolins on v. Dickenson, 

3 Russ, 399 ; 7 L. J. (O.S.) Oh, 70. 

As to Party Entitled.]— A settlement of 

stock, which proceeded on a clear mistake as to the 
party in whom the property vested : — Held, not 
to affect the rights of the party ready interested, 
no intention appearing on his part, although 
joining in 1:he deed, to deal otherwise with the 
property than on the footing of the mistaken 
statement of the title contained in the recitals. 
Askurst V. Mill, 12 Jur. 1035, 

Misdescription of Beneficiaries.] — Pro- 
perty was settled on John Garner, Samboum, 
and Elizabeth his wife and her children. There 
was a person named John Garner of Sambourn, 
whose wife was Hannah, but they were not 
related to the settlor. There was also a William 
Garner, of Beoley, whose wife was Elizabeth, and 
she was a niece of, and intimate wi€h, the settlor : 
— Held, that the latter were inte^T^ied. Garner 
V. Garner, 29 Beav. 114 ; 7 L. T. 182. 

Property Omitted.]— Mrs. D., by her marriage 
settlement, reciting her title, as devisee, to 
certain freeholds and copyholds, and her in- 
tention to settle her freeholds and copyholds 
thereinafter described, conveyed and settled 
certain freehd^ds in K., and copyholds at B., 
which belonged to Mrs. D. under the will. 
Evidepice of haste in the preparation of the 
settlement was offered, but the court held, that 
there was no evidence of intention to include 
the freeholds at B. Chapman v. Chapman, 1 
Jur. 473, 688, 

Property included by Mistake.]~TpThe court 
being satisfied, upon the evidence, that a generid 
description of property had been inserted in- 
advertently in a settlement, and ?^ot for the 
purpose of passing an estate, which the general 
description would in terms comprise, ,.unade a 
declaration that the general description had been 
inserted by mistake, so far as regarded the es- 
tate in question, and gave the parties liberty to 
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sipply as they might be advised. £xeter {Mar- 
V. Ej’eter (^Mavchwjiesif)^ 3 Myl. & Or. 321 ; 
7 L. J., Ch. 240 ; 2 Jur. o35. 

^Words inserted hy Mistake.]— A. being seised 
of estates in C., and having proposed t(j settle a 
certain part of them on his marriage, a settle- 
ment was made of all his estates in C., which 
were intended to be specified and described in 
t]ie schedule thereunder written, “ but which 
schedule is not intended to abridge or afiect the 
generality of the description hereinbefore con- 
tained ” : — Held, from the proposal and other 
evidence, that the words quoted were inserted by 
mistake. Walsh v. Trevanion^ 16 Sim. 178 ; 12 
Jur. 344. 

Husband having a power to make a jointure 
of any part of the estate not exceeding 400Z, 
per annum, covenants on his marriage to settle 
lands of the yearly value of*400^. clear of taxes 
and reprises ; he afterwards makes a settlement 
of lands, with a covenant, that if they should 
fall short of 400k per annum, he would make up 
deficiency : — Held, that the settlement was in- 
tended as an execution of the power, and the 
making the jointure clear of taxes and reprises 
in the articles was a mistake. Loiidi)iid(^vr]/ 
(^Countess) v. Wayne^ 2 Eden, 170 ; Ambl. 424. 

EepreBentation before Settlement — Common 
Mistake.] — Bill by husband to have wife’s pro- 
perty, part of which was invested in stock, made up 
money, on ground either of express contract or 
a representation, upon which the marriage took 
place, dismissed ; the description by articles, ; 
though generally “ the sum of 4,000k/’ referring 
to that sum in settlement, and the represen- 
tation under circumstances not amo^inting to 
warranty and proceeding on a common mistake. 
Ainslle v. Medlycott^ 9 Yes. 13 ; 7 B. R. 135, 

Payments under Mistaken Construction.] — 

Construction of a clause in a marriage settle- 
ment. A court of equity will not direct pay- 
ments made under a mistaken construction of a 
doubtful clause, in a settlement, to be refunded 
:after many years of acquiescence by all parties, 
and after the death of one of the authors of the 
settlement, especially where subsequent family 
arrangements have proceeded on the footing of 
that construction. Clifton v. CoMurn, 3 Mvl. 
h&K. 74. 

Procedure.] — A settlement of a trust fund, 
whereby no legal estate was affected, reformed 
by a declaration in the decree without a refer- 
-ence, or the execution of any fiesh instrument, 
in the form of such order. Tebbitt v. Tebbitty 1 
He G. & Sm. 506. 

By marriage settlement lands o.% the husband 
were, by mistake, and contrary to the intention 
of the parties, settled upon the issue of the 
marriage, Eorm of decree to rectify the Settle- 
ment, the contingent limitations to the unborn 
issue not being capable of destruction. Ha mil 
T. White^ 3 Jo. & Lat, 695. 

Ho order will be made on petition to reform a 
settlement^ though, by mistake, it included a 
fuud not intended to be settled. Neither can 
iiny order be made in contravention of its pro- 
visions so lopg as the settlement is unreformed. 
Malet^ In re^ 31 L. J., Ch. 465 ; 8 Jur. (N.S.) 
226 ; 10 IV. R. 332. 

Under the circumstances, a settlement could 
mot be rectified in the suit as constituted. 
jBarron v. Barron, 2 Jones, 226, 


In a settlement made betw'een poisons sever- ^ 
ally entitled to interests under wnll, tb*? settlor, 
who took a life interest under the settlement, 
covenanted that if he became entitled to any 

property exceeding in value the sum of , he 

would a^^ign the ^anie to the trustees. *He 
afterwards becan'.j entitled to a reversionary 
interest, and filec/a bill to have the settlement 
rectified, or that it might be declared that the 
covenant was void. Stuart, Y.-G., dismissed 
the bill, without costs : — Held, on appeal, that 
this decision wms correct, as the court would not 
make a declaration of right beforehand, and 
that the covenant could not be considered in- 
sensible, as it must apply to capital, and not 
income. v. Arbutlinoty 26 L. J , Ch. 640 ; 

3 Jur. (n.s0'651 ; 5 \Y. B. 793— L. C. 

Costs,] — In a suit to rectify a settlement, 
there being no blame imputable to any parties, 
the costs are payable out of the fund. Stuck v, 
Vhihiy^ 25 Beav. 235. 

Mistake by Scrivener,] — No advantage to be 
taken of a scrivener’s mistake in settlement, 
Ilunhurny. Curtis, Pitzg. 118. 

— Of Solicitor.] — Parol evidence admitted 
to prove mistake of solicitor in settlement. 
Rogers v. Bari, Dick. 294. 

A memorandum by a solicitor of verbal in- 
structions will not be treated as a written in- 
struction so as to prevent a decree for a 
recti ticanon of^a settlement made in accordance 
with the memorandum. Henry v. Sayldeii, 14 
W. B. 814. 

Liability.] — When a suit for the rectifi- 
cation of a marriage settlement has been ren- 
dered necessary by the neglect of the solicitor 
employed to prepare it, the court has no juris- 
diction to make the solicitor pay the costs of the 
suit, when he has not been guilty of any fraud. 
Clark V. Girdwood, 7 Ch. D. 9 ; 37 L. T. 014 ; 
25 \Y. B. 575. 

The remedy against the solicitor in such a case 
is by action for dannages. 1 5. 

A woman’s fortune was settled on her%nar- 
riage to her separate use, except a sum of 
10,000/., which had been settled on her marriage 
with a former husband, and which the woman 
understood to be stiil standing upon trust tor 
her separate use. This was, howrsver, a mistake, 
as the trusts of the former settlement did not 
extend to future covertures. ♦ Shortly after 
the marriage the parties separated, and Vere 
ultimately divorced on the ground of the hus- 
band’s adultery : — Held, that whether the wife 
was or was not entitled to a rectification of the 
settlement, she was entitled in equity to a settle- 
ment; and the court settled the whole fund 
upon her, although she had other property 
sufficient for her support. The husband’s con- 
duct ought to he taken into account in consider- 
ing the question of the wife’s equity to a 
settlement. The omission in the settlement 
having arisen from the mistake of the lady’s 
solicitor who prepared the deed, and who was 
als^ a trustee under it, the court refused to 
allow him his costs in the suit. Barrow v. 
Barrow, 19 Beav. 529. S. 6'., on appeal, 3 Eq. 
B. 149; 24 L. J., Oh. 267 ; 3 W. B. 122. 

Covenant to remedy Mistake not Yoluntary.]^ 
— Feme seised of a copyhold on marriage of her 
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^claughteT to J., surrenders it to the use of J. and 
his inteni^d wife, ^nd the heirs of their bodies ; 
remainder to J. in fee. The marriage takes 
efiect, the husband signs a writing, whereby he 
owns that the limitation of the remainder in fee 
to him w^as a mistake, and th.^t it was ^tended 
to be to his wife ; and accordingly covenants to 
stand seised of the remainder imfee in trust for 
the wife in fee ; this is not a mere voluntary 
covenant, and equity will compel the perform- 
ance of it, JRandall v. Handall^ 2 P. Wms. 46i. 

2, Vabiajtce between Aeticles 
AND Settlements. 

^ Eule — Articles rollowed,] — ^Vhere a settle- 
ment made before marriage purports to be in 
pursuance of the articles, but is not in conformity 
therewith, that is conclusive ground for correct- 
ing the settlement without further evidence, and 
though the articles and the settlement w^ere both 
before the marriage, and the settlement does not 
purport to be made in pursuance of the articles, 
yet if it be clearly established that it was inten- 
ded to he made in pursuance of the articles, and 
is not in conformity [therewith, the court will 
rectify the mistake. v. BtttcJunsoti^ 6 

Dq a. M. & Gr. 558 ; 25 L. J., Ch. ; 2 
Jur. (N.s.) 97 ; 4 W. R. 3. Affirming 20 Beav. 
250. 

Upon a treaty of marriage, the father of the 
intended wife said to the plaintiff, the intended 
husband, “ 1 pledge you my word that after the 
death of my wife and myself, my daugUcer will 
have 10,000?. at the very least.^ Heads of 
articles, which were subsequently drawn up 
under the sanction of and approved by the 
father, and intended as instructions for a settle- 
ment, contained the following passage : “A cove- 
nant is to be drawn up by which Sir W. H. (the 
father) guarantees that his daughter shall, at the 
decease of both parents, have a property of not 
less than 10,000?.” In the settlement which was 
afterw^ards executed, before the marriage, there 
w’‘S,s a recital to that effect, but there was no 
express covenant by the father to ^ake good 
that sum. On a bill filed by the husband, wiio 
had si^vived his wife, against the executor of 
the father :~*Held, that although the settlement, 
if it stood alone, could not have been rectified, 
yet that, having regard to the articles and repre- 
sentation made by the fathei^ there wms sufficient 
evidence of mistake to authorise the court to 
make the settlement conformable to the articles, 
and that the estsite of the father was houild to 
make Tip the portion of his daughter to the stipu- 
lated sum. Ib, 

Held, also, that the representation of the 
father, though not afterwards fulfilled, yet being 
of intention merely and not of fact, did not 
amoimt to such a misr^resentation as would 
entitle the husband to felief in equity on the 
ground of fraud. Ib. 

Articles, and a settlement mentioned to he 
made in pursuance thereof, were both made 
before the marriage, hut the settlement varied 
fi'om the uses in the articles. Decreed to go ac- 
cording to the articles. £[(m.our v. Honour, 2 
Yern. 658 ; 1 P. Wms. 123. 

The court will not rectify a settlement which 
varies the interest of an adult from what it 
appears to he under the articles, to his disadvan- 
tage, unless where it was clearly intended that 
the settlement should ])ursue the articles. Par- 
tyn V. Roberts^ Ambl. Ms. 
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Articles previous to settlement cannot in 
general, be read to construe the settlement,’ un- 
less the bill IS brought to rectify the settlement 
or the settlement refers to them. Pritchard f 
Qiixnclutni, Ambl. 147. 

Settlement set right according to articles. 
LaTigley v. Purlong, Dick. 316 ; Mai v. Oust 
Dick. 513. 

Settlement under articles from which it de- 
viated set right ; and what estate was damnified^ 
by tenant for life not upholding it, declared" 
specialty debt, and tJo be answered out of his 
assets. Ib, ^ 

Articles discharged by Subsequent Articles 
imposing Condition.]— A sum of 2,000?. was by 
certain articles provided for the daughters of a 
marriage, without any restriction as to the time 
of payment. By subsequent articles between the 
father and his eldest 'son, the former security 
vras discharged, and securities to the amount of 
8,000?. substituted for it, part provided by the 
father and part by the son. The intent was 
declared to be, that if the three daughters re- 
spectively should marry with the consent of their 
father (or after his death, of their mother), they 
should receive each a certain portion of the said 
8,000?. on the day of her marriage, wdth interest 
from that day : and in case any of them should 
marry without such consent, or if any of them 
should die before she was married as aforesaid,, 
her share should go between the others or to the 
survivor ; and such of them as should be un- 
married at their father’s death were to receive 
interest on their respective portions by way of 
maintenance. After the death of the father and 
mother, two of the daughters married and re- 
ceived their portions ; the third having attained 
twenty-one years, though unmarried, was held 
entitled to have her portion raised. Nugent v,. 
Clare^ Wall. Lyn. 105. 

Where Articles wrongly Eecited,]— Articles,, 
on marriage, to settle land on husband and wife 
for life ; remainder to heirs male of body of wife 
by husband ; remainder to heirs male of husband 
by other wife ; remainder to heirs female by 
wife. A settlement is made before marriage, and 
said to be in pursuance of articles whereby lands 
are limited to husband for life, without waste, 
and with power of making leases j^’emainder to 
first, &c., sons of marriage in tail male ; remainder 
to first, &c., sons in tail by other marriage ; re- 
mainder to heirs of body of husband. There are 
issue two daughters. Husband suffers recovery 
and devises premises to his sister ; daughters 
may compel a reconveyance to them. West v. 
Bnsey, 1 Comyns, 412 ; 2 P. Wms. 349. S. O., on 
appeal, 1 Bro, 0. 226. 

Where Agreement recited differing front 
Articles.] — ^A marriage settlement recited that 
upon the treaty for the intended marriage it was 
agreed, in order to make a suitable provision for 
the intended wife and the issue of the marriage,, 
that the estate should be settled in manner 
thereinafter mentioned. There were ai^e-nuptial 
articles, under which, according to their triw 
construction, portions were to be raised for a 
daughter or daughters,.under the general designa- 
tion of younger children. The settlement did 
not expressly refer to those articles, but there 
was evidence to show that there was So other 
agreement between the contracting parties. By 
the settlement, the estates were limited strictly 
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to the male issue of the marriage, subject to a 
term, the trusts of which were, “ in case there 
should be issue of the intended marriage an 
eldest or only son, and also one or more other 
■^hild or children.” to raise a portion or portions 
for such child or children, of different amounts, 
according to their number, corresponding with 
the amounts and numbers of the younger 
children mentioned in the articles. There was 
^issue of the marriage but one child, a daughter : 
** — Held, that the trusts of the term should be 
reformed,’ so as to provide ^or her a portion of 
the amount stated in the articles for one younger 
child. King v. King-Harman^ Ir, B. 7 

m. 

Where Settlement never Executed. ] — Plaintiffs 
file a bill to compel the execution of a settle- 
ment, which was prepared^but never executed, 
by reason of the death of one of the parties. On 
the hearing it appeared that the settlement so 
prepared differed materially from the articles on 
which it was founded, to the prejudice of the 
plaintiffs. The court will direct a settlement 
according to the articles, notwithstanding the 
plaintiffs do not pray relief so beneficial to 
themselves. Durant v. Durant, 1 Cox, 58. 

Construction.] — ^Where the articles and the 
indenture of settlement bear date on the same 
day, as in this case, they must be considered as 
one and the same act, and a different construc- 
tion ought not to be put upon them, lleneage v. 
Hnnlohe, 2 Atk. 4.57. 

Articles are considered in a court of equity as 
minutes only, which the settlement may explain 
more at large. Dlandford v. Marlborough, 2 
Atk. 645. 

No difference between articles unexecuted in 
to to or in part ; for the ground the court goes 
upon is, what is covenanted to be done is con- 
sidered as done, i b. 

W'liere Articles before, Settlement after, Mar- 
riage.] — Settlement, after marriage, purporting 
to be pursuant to articles before, but differing, 
not supported. But, secus, if both before mar- 
riage, except where the settlement purports to be 
pursuant to such articles. Degg v, Goldvoire, 
Cas. t. Talbot, 20. 

<• ^ 

Contract Evidenced by Eecital only not 

Enforced.] — ^A post-nuptial settlement of money 
recited an ante-nuptial contract. By the settle- 
ment, those children who survived their parents 
alone took, but by the contract, as recited, all 
the children took vested interests at their birth. 
The recital being the only proof of the contract : 
— ^Held, that the court must act '’on the settle- 
ment. Mignan v. Pan'y, 31 Beav, 211 ; 31 
L.J., Ch, 819; 8 Jur. (N.S.) 364; 7 88; 

low. E.812. 

Variation by Agreement not Allowed.] — 

A lady possessed of about 12,000^. consols, being 
engaged to be married, a draft settlement in the 
u^ual forffi was submitted to the intended 
fiusband, who objected to some of its provisions, 
' and insisted that if should be no children 
^ and he shotfld su,,7^.^is wife, the fund should 
* belong to him. Airticles embodying this pro- 
vision w%re hastily signed before the marriage ; 
and after the m^.n'iage, the fund having been 
transferred to the trustees, a draft settlement m 
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execution of the articles, was prepared, but, 
objected to by the husband ,,and as qltimately^ 
executed, contained limitations to the husband ** 
and wife and the survivor for their lives, and as 
to the capital to the children of the marriage 
absolutely, not to meb as should attain twenty- 
one or marry, a^'/ without any limitation overy 
in the event of ’jRe death of a son or of an un- 
married daughter under twentj^-one. There was 
also a provision that if there should be no child 
of the husband and wife, and the husband should 
survive the wife, the fund should belong to him ; 
but the deed contained no alternative limitation 
m the events of there being no child, and of the 
wife surviving the husband. The husband ^ 
brought no property into settlement. In the 
event, one child was born, but died an infant in 
the lifetime of both parents. The husband 
died ; and his representative claiming the fundy 
subject to the widow’s life interest — upon hill by 
the widow for rectification of the settlement, and 
for a declaration that she was entitled to the 
fund : — Held, that the transfer of the fund to- 
the trustees was not a reduction into possession 
by the husband. Cogan v. Dujffield, 45 L. J.y 
Ch. 307 ; 2 Oh. D. 44 ; 34 L. T. 593 ; 24 W. E. 
905—0. A. 

H<»ld, also, that the settlement was not in 
accordance with the articles, and that it ought 
to be rectified ; and that, in the events which, 
had happened, she was entitled to the fund. 
Ih. 

Held, also, that she was entitled to the arrears, 
of income due at the death of the husbancL 
IK ^ 

Post-nuptial Settlement Eectified in Accord- 
ance with Unexecuted Ante-nuptial Settlement.] 

— An order was, in 1855, on the application of 
the father as next friend, made, directing a. 
trustee to pay certain dividends to the father for 
the maintenance and education of an infant 
daughter, during her minority, or while un- 
married. Previously to the marriage of the 
daughter, the draft of a proposed settlement, 
which contained a covenant by the intended 
husband to 'tsettle after-acquired property of the 
wife, but no provision as to the childrei^ by a 
future husband, was sent to the intended 
husband, and returned by him without any 
objection thereto. The marriage took place 
before the draft wa% ingrossed. A ‘post-nuptial 
settlement, which contained no covenant to 
settle after-acquired property, and no provision 
for children of the wife by afuti^^e husband, was; 
executed. Trustees subsequently paid funds of 
the wife, who was still a minor, into court. The 
husband and wife presented a petition for the 
transfer of the funds to them, and certain 
inquiries were directed. The chief clerk certified 
that the settlement ought to contain both, 
provisions. The court ''directed only that the 
after-acquired property of the wife should be 
made subject to the trusts of the settlement. 
Hoare^s T7'usts, In re, 9 Jur. (N.S.) 167 ; 1 N. B.. 
161 ; 7 L. T. 623 ; 11 W. R. 181. 

VoltiEtary Agreement |:o Ee-settle — Mistake in. 
Limitation — ^Rights of Unborn Issue.] — A. being 
seized of an estate for life with remainder in tail 
to B. in several denominations of lands, entered 
into a voluntary agreement with B. to re-settle-, 
the lands, and that A. should be made tenant 
for life in one portion X, as of his former estate,^ 
with remainder in tail therein to B. The settle- 
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sfaent being prepared, supposed to embody this 
^reementj and executed, the lands of X. were 
thereby'by mistake limited to B. for life only, 
with remainder to his heirs male in strict settle- 
ment. The mistake being some time afterwards 
discovered after the death of a^d befQj’’e the 
birth of any issue of B., on a bix\^hled by B. to 
have the mistake corrected : — Held, that the 
court could not bind the rights of the unborn 
issue so as to divest them of any legal estates 
thereunder, or amend or correct the deed itself, 
but declare only the rights of the parlies 
according to their original intention and 
contract, Hiohards v, Fitzgerald^ 9 Ir. Eq. B. 
*^486, 

What amounts to a Contract — Proposal 
Approved hy Court — Variation of Terms hona 
^de.] — On the proposed marriage of the infant 
daughter of one who was non compos mentis, a 
petition was presented to the lord chancellor, 
under the stat. 4 Geo. 4, c. 76, s. 17, for his 
consent, in order to obtain a licence. The 
petition was referred to the master ; and the 
intended husband, by affidavit, stated that he 
had agreed to make a certain settlement. The 
master reported m favour of the marriage, and 
the report was confirmed. The parties did ^ot 
avail themselves of the consent of the lord 
chancellor, but shortly afterwards married, 
under the act 6 & 7 Will. 4, c. 85, without license. 
The settlement mentioned in the affidavit was 
cot made, the parties having enteretj, into 
articles for a different settlement Held, that 
the proposal laid before the master amounted 
to a contract, which, in the absence of any 
^settlement propSrly substituted for ic, the court 
would enforce. Semble, it was not incompetent 
to the parties before the marriage to vary bon 3. 
■fide the terms of the contract, notwithstanding 
it had been approved by the court. Cook v. 
Fryer ^ 1 Hare, 498 ; 11 L. J., Ch. 284 ; 6 Jur. 
479, 

Keotificatiok of Toluktaet Settle- 

MEiTTS. 

PxindJplea.] — In legal conveyances, if defective, 
the court will not assist against the heir, unless 
there is a meritorious consideration. Wright v. 
Fiiglefield^ Ambl. 474 ; 2 Eden, 239. 

Voluntary 'conveyances ^Idom relieved in 
equity where defective in form at law. Fonkam 
V. Newcomh. 2 Vent, 365. 

’ a 

Omission.] — Omission in a voluntary convey- 
ance not supplied in equity, Lee v. Henley^ 1 
Veri;. 37, 

Intention of Settlor,] — ^A. B. being desi- 
rous of voluntarily settlmg„property on the female 
descendants then in existence of 0. H., by deed 
reciting this desire, and that certain persons 
therein named were the only descendants then 
in life of 0. H., settled a part of the property on 
the persons so named, and reserved to himself a 
power of appointing the remaining part of the 
property amon^t such several persons before 
named, ’^hich, in default of appointment, W£i^5 
given to those several persons named ; he after- 
wards discovered that there were other des- 
-cendants in existence of G. D., who had been 
omitted, and to remedy the omission he appointed 
a'', part of the fund to an object of the power, 
upon his executing bonds, for the payment to 


the persons newly discovered of the amount when 
Teccived : — Held, that the appointment was void, 
and that the court would not, in a suit to have the 
of tli6 p£irti6S to tli.6 D-ppoiutod f uncl clficlcircil J 
determine whether the case was such as to entitle ^ 
the parties to have the settlement reformed 
according to the intention of the settlor. Zee v. 
Ferm{\ 1 BeaV. 483, 

Deed Executed in Ignorance of Legal Effect.] . 
— The circumstances under which a voluntary 
settlement may be rectified, considered. Lister 
V. Hodgson^ L. E. 4 Eq. 30 ; Ifi W. E. 547. 

Where a sum of money was, without valuable 
consideration, placed in the hands of a trustee, 
to be held upon certain trusts then declared ; 
and it was agreed that the transaction should be 
ratified and completed by the execution of a 
deed, and a deed was,^afterwards prepared and 
executed, which was wholly inconsistent with 
the trusts declared by parol ; the court ordered 
such deed to be delivered up and cancelled, 
and the money repaid to the settlor, who had 
executed the deed in ignorance of its legal 
effect. XZ>. 

Bights of Volunteer as against Settlor.] — 

A volunteer, under a settlement declaring the 
trusts of property placed in the hands of trustees, 
is entitled to file a bill to have an error rectified, 
even though the effect of the error should be to 
carry back the fund to the original settlor. 
Tliompsim v. Whitmore^ 1 J, A H. 268 j 3 L. T. 
845 : 9 W. E. 297. 

The court will not rectify a voluntary deed, so 
as to carry out the alleged intentions of the 
parties, unless all the parties consent ; if any 
object, the (deed must whollj^ stand or wholly fall. 
Broun V. Kennedy^ 33 Beav. 133 ; 33 L. J., Ch. 
71 ; 9 Jur. (N.S.) 1163 ; 9 L. T, 302 ; 12 W. E. 
224. 

A voluntary deed cannot be reformed in 
equity, as against the grantor. II). 

If a voluntary deed fails to carry into effect 
the intentions of the parties, it cannot be re- 
formed, except -with the consent of the donor. 
FhiUipso?i V. Ferry ^ 32 Beav. 628. 

Power of Bevocatiou supplied.] — father 
being seised in fee of a large estate, and having 
a small estate for life with remai^ii^er to his son 
in tail male, the father and son executed a deed of 
conveyance to the father in fee of the small estate, 
and a deed of settlement of the large estate to the 
use of the father for life, with remainder to the 
son for life, with remainder to the eldest and 
other sons of the son successively in tail male. 
The deed contained no powers of jointuring 
widows or of rising portions for younger chil- 
dren. A joint power of revocation appeared in 
the dra|t as originally prepared by counsel, but 
had been struck out. The father and son had 
each a wife and a large family, and each declared 
that had he been aware of the effect of the deed 
he would not have executed it : — Held, that 
under the circumstances the deed must be 
rectified by adding a power of revocation, and 
with the plaintiff’s consent it was directed tha^ 
a new settlement, with all proper powers, should 
be made under the direction of the cj^urt. WeU 
viaiiY. Welman, 49 L. J., Ch. 736 ;'15 Ch. D. 
570 ; 43 L. T. 145. ^ 

Held, also, that the settlement was volun- 
tary as regarded all persons other than the 
plaintiffs. Ih, 
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4, Evidence and Onus op Peoof. 

Evidence must be clear as to luteutiou and 
Mistake.] — The court will not reform a settle- 
1ment, on the ground of mistake, unless the 
evidence as to the mistake, and as to the real in- 
tention of the parties, is perfectly clear and 
satisfactory. Whether the court would entertain 
such a suit, on the ground of the discovery of 
matter constituting a new case, after the sub- 
ject of the suit had been adjudicated upon and 
disposed of by a foreign tribunal of competent 
jurisdiction, when it^did not appear that the new 
matter might not still be made available before 
the foreign tribunal, according to the course of 
proceeding there, qu^re. j5readccUane (^Mccrg^uis) 
V, Cliandos 2 Myl. & Cr. 711 ; 7 L. J., 

Oh. 28. 

In order to enable the ^ourt of chancery to 
rectify a settlement, it must be proved that it 
was drawn in its existing form by a mistake 
common to all the parties to it. If the 
evidence be such as to make it doubtful 
whether this was so or not, the utmost that 
the court will do is to direct further inquiry. 
It is not enough that the deed is contrary to 
the clear intention of the settlor ; if any irre- 
vocable changes of condition (as marriage) have 
taken place with reference to the deed, it must be 
shown that the mistake extended to them also. 
Jiaohe Y. Kensington (Zori?), 2 K, & J. 753 ; 25 
L. J., Oh. 795 ; 2 Jur. (N.S.) 755 ; 4 W. R. 829. 

Onus of Proof on Claimant.]— A post-nuptial 
settlement, after reciting ante-nuptial articles, 
and for the purpose of completing and making 
the same effectual, proceeded to declare the 
trusts of the premises, which were ’'materially 
different from those contained in the articles 
themselves ; in giving a life estate to the father, 
and providing that only the children who sur- 
vived the father and mother, or died in their life- 
time leaving issue, should take vested interests, 
while by the articles the children took vested in- 
terests upon birth. There was no evidence of 
the contents of the articles, except ‘so far as 
appeared by the recital in the settlement, which 
did not purport to be verbatim. Upon a bill 
filed after the death of the father and mother : — 
Held, that th^ onus lay upon those who claimed 
under the articles to show that the provisions 
were contrary to those of the post-nuptial settle- 
ment, and that the evidence afforded by the 
recital itself being insufficient for that purpose, 
the provisions of the deed must be adopted. 
Mignan v. Parry ^ 31 Beav. 211 ; 31 L. J., Ch. 
619 ; 8 Jur. (N.S.) 634 ; 7 L. T. 88 ; 10 W. R. 
812. 

% 

Onus shifted on to Defendant as Trustee.] — 
In a marriage settlement, the property Df the 
wife was conveyed and assigned in trust ror the 
wife for life for her separate use, remainder to 
the husband for his life, remainder to the ; 
■children of the marriage, and in default of issue 
of the marriage to the brother of the wife and 
his childrei^. After the marriage the husband and 
filed their bill, charging that the brother, who 
was one of the trustees of the settlement, in con- 
oert with tb^ solicitor’s clerk, who took the in- 
structions for and attended the execution of the 
settlemejjjt, had fraudulently omitted or erased 
from the deed a gei^eral power of appointment 
by the wife in default of issue of the marriage, 
and praying that the settlement might be 
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rectified by inserting such a power. The wife^ 
did not prove the instructions for tho insertion^ 
of such a power, nor the fraud in omitting or 
erasing it ; but it appeared by the evidence that 
the power had been introduced in the draft 
settlem^t prepar'vTl by counsel, and also m the 
ingross ment ; the answer of the brother 

stated that the ’power having been noticed by 
him when the ingrossment was read over to him, 
he objected to it as not being according to his 
understanding of the intentions of the wife, when 
the solicitor’s clerk admitted it was not, and 
struck it out : the court held that it was the duty 
of the brother, as one of the trustees, not to have 
permitted the power to be struck out without 
the express directions of the intended wife 
that point, and that relief might be given in the 
suit subject to the question, whether the wife 
knew, when she executed the settlement, that 
it did not contain that power. Sarlidge v, 
TVbgan, 5 Hare, 258 ; 15 L. J., Ch. 281 ; 10 Jur, 
703. 

Where Re-settlement Varying Existing 

Limitations.] — A. B., a tenant in tail subject to 
an existing life estate, borrowed money on mort- 
gage, and the tenant for life joined in order to 
bar i^he entail, and he covenanted to pay the 
interest during his life. By the same deed, the 
equity of redemption was re-settled on A. B. for 
life, with remainder to his issue in tail, with 
limitations ove?. The court, ten years after- 
wards, set aside the re-settlement of the equity of 
redemp(%lon, on the ground that there was no 
proof of any c'^ntract to vary the existing limita- 
tions. Meadoios v. Meadows^ 16 Beav. 401. 

■» 

What Evidence Sufficient — Letters, Memo- 
randum and Conversations — ^Draft Lost.] — Where 
a marriage settlement, made by the husband’s 
father, was defective on the face of it, in 
omitting any limitation after the life estate of 
the husband and a jointure to the wife, whereby 
the reversion would descend to X., the elder 
brother of the husband, a correction of the 
settlement ^was refused as against a judgment 
creditor of X., though sought as soon as the 
omission was discovered, the evidence t5f the 
intended limitations consisting of a letter and 
memorandum from the lady’s father, and conver- 
sations with the settlor after the date of the 
settlement, the drafiS?* being lost, and the solicitor 
who prepared it being unable to account for the 
omission. Milner v. Milner^ 8 Ir. Eq. R. 488. 

Letters Accidentally Lost —Substance Es- 
tablished.] — A. pre-nuptial agreement to settle 
property on a wife will be enforced even thopgh 
the letters which constituted such agreement 
have been lost, if the loss can be proved to have 
occurred through an unfpreseen and an inevitable 
accident, and if the existence and substance of 
the letters can be clearly established by the 
evidence. Gilchrist v. Herbert^ 26 L. T. 381 ; 
20 W. R. 348. 

Parol Evidence only .] — A court of equity 

will reform a settlement upon parol evidence alone, 
af^r a long lapse of time, if on due delibefation it 
arrives at the conclusion that the actual contract 
made between the parties differs from that 
expressed in the instrument. McCormack v. 
]Sl'Corn\ac\ 1 L. R., Ir. 119. 

By a post-nuptial settlement executed in 1841,' 
a fund to which the wife became entitled after 
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t?ie marriage, and payable prior to the d<ate of 

settlement, was assigned to a sole trl^stee in 
tmst for the husband and wife for life, and, after 
their decease, in trust for the children of the 
marriage; the principal of the fund was, how- 
ever, paid over to the husbafrl by the i^'ustee, 
under the impression that it wa\not included in 
the settlement. In a suit by tlib husband and 
wife and the trustee, the court refused to reform 
the deed by excluding the fund from its 
operation, on their uncorroborated parol evidence, 
there being notliing repugnant, inconsistent, or 
improbable on the face of the settlement itself, 
leading the court to believe that the words 
^which it was sought to expunge had been 
erroneously introduced into the instrument. 
S. a, Ir. R, 11 Eq. 130. 

A marriage settlement recited an agreement to 
convey a certain estate, save and except the 
lands of Bailyhenry, and its subdenominations, 
but the operative part of the deed purporting to 
convey by name, as a separate denomination, the 
lands of Killahan, which it was proved were 
reported a subdenomination of Bailyhenry : — 
Held, that there was not sufficient evidence of 
mistake to justify the court in striking Killahan 
out of the settlement. Alemnder v, Cvoshie, 
LI. & Gr. t. Sugd. 146. 0 

Semble, the court will perform a settlement 
where the mistake is clearly established by 
parol evidence, even though ther^ is nothing in ' 
writing to which the parol evidence may attach. ' 
JA, 150. ' 

Ko written instructions were ^ven for the | 
preparation of the marriage settlment, and it ' 
was afterwards sought to rectify an alleged error ' 
in it. Upon thfe evidence of the husband and ' 
the solicitor who had prepared it, as to the 
intention of the parties to it, and the trustees 
of the settlement not opposing, on a bill filed by 
the sole child (an infant) of the marriage, and 
his father, as next friend : — Held, that the rectifi- 
cation might be made. Tomlinson v. Leigh, 
11 Jur. (K.s.) 962 ; 13 L. T. 516 ; 14 W. E. 121. 

Parol Evidence Admitted to ^ake out a 

Case.] — Parol evidence is admissible to make out 
a case for the rectification of a settlement, but the 
jurisdiction in such cases is to be cautiously 
exercised. Harrow v. Barrow, IS Beav. 629. 
Varied on appeal, 24 L. J., Oh. 267 ; 3 Eq. E. 
149 ; 3 W. E. 122--L.JJ. 

The erroneous belief of both the husband and 
wife, on their marriage, that a particular pro- 
perty already stCocl settled, is no ground*^ for 
rectifying a settlement so as to make it include 
it. Ih 

Parol evidence admitted to show mistake in 
settfemeut ; also, of loss of letter, and then 
„ evidence of contents. NoUe v. J\^oUe, 2 Moll. 
403. 

Parol evidence admitte*^ to prove mistake by 
solicitor in settlement. Boqers v. BarL Dick. 
294. 

The draft of an ante-nuptial settlement con- 
ferring considerable benefits on the husband in 
the property of the wife, to which it chiefiy 
related, did not contain a covenant by the hus- 
band as to an annuity of 250?. (given to the wife 
if she survived the husband) ; but on the drari 
was endorsed a memorandum, in the hand- 
writing of the husband, stating that the solicitor 
who prepared that draft had omitted to insert 
a. clause, subjecting whatever property he (the 
husband) might die possessed of to a yearly rent- 


charge of 250Z,, for the benefit of his intended 
wife, during her life, exclusive of such other 
advantage as she might be entitled to by the 
foregoing deed. On the death of the husband a. 
bill was filed (by a party claiming under a mort- ' 
gage of both estates, and of a date puisne to the 
settlement), praying that the covenant might be 
reformed m conformity with the memorandum. 
The widow, in answer, resisted the reformation,, 
and denied that it ever was her understanding of 
the marriage contract, that the operation of the 
covenant was to be linfited to such property only 
as the husband might die possessed of. The 
parol evidence of three trustees of the settlement 
was to the same effect : one of them deposed that 
to him, both at and after the marriage, the 
husband had stated his intention that the estates 
which he then possessed, or should thereafter 
acquire, should be subject to the annuity of the 
250Z. : — Held, that the bill should be dismissed 
without costs, and that a declaration should be 
inserted in a decree, that the annuity was well 
charged upon the estates of which the husband 
was seised both at and after marriage. White v. 
Anderson, 1 Ir. Ch. E. 419. 

Evidence of Interested Party TTncorro- 

h orated.] — ^There is no absolute rule that in no 
case can a decree for the rectification of a settle- 
ment be made upon the uncorroborated evidence 
of an interested party ; but it is the duty of the 
court to act upon such evidence with extreme 
caution. Loresy v. Smith, 49 L. J., Ch. 809 ; 
15 Ch. D. 655 ; 43 L. T. 240 ; 28 W. E. 979. 

An intended husband told his intended wife 
that he wished every farthing of her property to 
be settled on her. She then expressed herself 
willing that« he should have a life interest if he 
survived her, upon which he said he would have 
counsel employed. Nothing, however, was done 
until the evening before the marriage, when the 
, intended husband, who was a retired solicitor, 

I began to prepare the settlement of all the lady’& 
i property and a small portion of his own, and 
j brought it to her at five o’clock on the morning 
I of the wedding. From her evidence it appeared 
I that he did not explain the settlement to her, nor 
j was any other solicitor employed in her behalf. 
There were several mistakes in the deed, and it 
was evident that it had been hastily prepared. 
The husband having died, the wi|p„for the first 
time discovered that the settlement gave a moiety 
of her property after her death to her husband 
absolutely. The wife then commenced an action, 
against the trustees of the settlement and one of 
the several next of kin of the husband for the: 
rectification of the settlement by omitting the 
words giving the moiety to the hnsband : — Held» 
that the court hjid power to decide the question 
between the parties then before the court. Ih, 

Held, also, that it made no difference in the 
wife’s nght to the rectification of the settlement 
of her own property that she claimed the benefit 
of the settlement with regard to her husband’^ 
property ; that under the circumstances the 
burden of proof that the settlement was good 
rested on those who maintained it ; and that npon 
the evidence of the wife alone, it being supported, 
by the probabilities of the case, the rectification 
asked for must be decreed. The order was sus- 
pended for a fortnight in order that the next of 
kin of the husband, other than the one who was. 
party to the action, might have an opportunity 
of contesting the judgment, ''i h. 

By a marriage settlement the property of the? 
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intended wife was settled upon the wife for life 
for her separate use without power of anticipation, 
and after death as she should, notwithstanding 
coverture, by will or codicil appoint, and in 
p) default of appointment for her next of kin. 
After the death of the husband, and upon the 
unsupported testimony of the wife that it was 
only intended to protect the trust property 
during her coverture, and not to deprive her of 
the control of it after the termination of the 
coverture : — Held, tnat the settlement ought to 
be rectified so that the p’operty should be held 
in trust for the wife, her executors, adniims- 
trators, and assigiis absolutely. Cook v. Fearn, 
48 L. J., Ch. 63 ; 39 L. T. 348 ; 27 W. R. 
212 . 

By a marriage settlement executed in pursu- 
ance of articles made under the order of the 
court on the marriage of a lady, an infant and a 
ward of court, personalty bf the wife was limited 
on death of the husband and in default of 
children, both which events happened, to the 
wife, as she should by will appoint, and in de- 
fault to her next of kin. Upon her uncon- 
tradicted evidence that this was not in accord- 
ance with her intention : — Held, that she was 
entitled to have the settlement rectified by limit- 
ing the property, in the events which had 
happened, to herself, her executors and adminis- 
trators, absolutely ; and declaration to that 
effect was ordered to be endorsed on the settle- 
ment. Smith V. Iliffe, 44 L. J., Oh. 766 ; L. R. 
20 Eq. 666 ; 33 L. T. 200 ; 23 W. R. 851. 

The court will order rectification of a deed on 
the ground of mistake upon the evidence of the 
plaintiff alone, where no further evidence can be 
obtained. Sanley v. Pearson^ 13 Ch. H. 545 ; 
41 L. T. 673. 

By a post-nuptial settlement real estate belong- 
ing to the wife was conveyed unto A. and his 
heirs “ to the nse of ” A., his executors and 
administrators, during the life of the wife, 

upon trust ” to pay the rents and profits to her 
for her separate use ; and from and after her 
decease, in case of the death of her husband in 
her hfetime, “ to the use of the heirs and assigns 
of the wife for ever ; but in case of the wife pre- 
deceasing the husband, then to the use of the 
husband, his heirs and assigns for erer. The 
wife having! survived her husband, she brought 
an action a^inst A.’s legal personal representa- 
tive to ha^ 'the settlement rectified on the 
ground that by a technical mistake in the form 
of the settlement her equitable life estate and 
the legal estate in remainder did not coalesce 
within the rule in Shelley’s case, so as to give 
her, as was intended in the events that had 
happened, an absolute estate in fee: — Held, 
that a conveyance of the outstanding legal estate 
was unnecessary. Ih. 

Form of order for rectification. Ih, 

Smith Y. Iliffe (supra) discussed. 15. 

The plaintiff’s case was supported by an affida- 
vit by herself alone Held, that the uncontra- 
dicted affidavit was sufficient, and ordered that 
the settlement be rectified so as to vest the legal 
estate in^ee simple to the plaintiff. 11), 

' 5. Ok Bivorob or Bissolutiok of 
Mabbiaoe. 

Jurisdiction in Equity on Dissolution of 
IttarriSge,] — ^A court of equity has no jm'isdic- 
tion to relieve a husband from the stipulations in 
his marriage settlement, upon a decree of dis- 


solution of marriage being pronounced by thp 
divorce court. Emns v. John*;. & 

H. 508 ; 29 L. J., Ch. 330 6 Jur. (x.s.) 208 ; 1 

L.T. 229: 8 W. R. 113. 

Jurisdiction ofi Divorce Court— Adultery of 
Wife.]— In d /’^ieing a dissolution of mardage, 
on the ground 'bf tlie wife’s adultery, the court 
has no power,' under 20 & 21 Viet, c.b5, to alter 
a settlement made on the marriage. EorrhY* 
Norris and Cifles. 1 Sw. A; Tr. 174 ; 27 L. J., 
Mat. 72 ; 6 W. R. 640. 

Kone unless for Benefit of Children or 

Parents,] — The court has no power to var^' mar- 's 
riage settlements, unless it is for the benefit of 
the children of the marriage or of their parents. 
Syhes v. Syhes ami Smithy 39 L, J., Mat. 53 ; 
L. R. 2 P. 163 ; 23 L. T. 239 ; 18 W. R. 984. 

A petitioner’s father having covenanted to pay 
the respondent, after the petitioner’s death an 
annuity of lOOZ. during the joint lives of himself 
and the respondent, an order was made that after 
the petitioner’s death the annuity should be ap- 
plied for the benefit of the only child of the 
marriage ; but the court held that it had no 
power to deprive the wife of the annuity in the 
ev(^t of her surviving the child, Ib* 

Power to Deprive Children of their In- 
terests.] — The court of divorce has no power to 
vary a marriage settlement so as to deprive the 
children of the marriage of aU interest which 
they \^ould take under the settlement. Crisp v. 
Cr^sp, 42 L? J., Mat. 13 ; L. R. 2 P. 426 ; 27 
L. T. 428 ; 21 W. R. 79. 

After a decree of dissolution "the parties con- 
curred in asking for an order under 22 & 23 
Yict. c. 61, s. 5, which would extinguish the in- 
terest of an infant, the issue of the marriage, 
under a settlement, proposing in lieu that a sum 
of money should he invested in such a manner 
as would give the child an interest probably 
equal to that taken under the settlement. The 
com't refused to make the order. lb, 

Over Deeds Connected with Settlement,] 

— All deeds whereby property is settledftupon a 
woman in her character as wife, and to he paid 
to her while she continues a wife, come within 
the scope of 22 & 23 Viet. c. 61, s. 5, and the 
court has power t(?» deal with them. WorsUy v, 
Worsley and Wignall^ 38 L. J., Mat. 43 j L, R. 
1 P. 648 ; 20 L. T. 646 ; 17 W. R. 743. 

' a 

Covenant to Pay Annuity.] — ^Tlte court 

has power to vary a post-nuptial settlement con- 
tained in a deed of separation by reducing the 
amount of an annuity which the husband has 
covenanted to pay. Jump v. Jum p^ 52 L. J., P. 
71 ; 8 P, D. 169 ; 31 W. R. 966. 

Over Powers of Appointment.] — The 

court of divorce made an order for the trustees of 
a wife’s settled property, against whom a decree 
of judicial separation had been pronounced, on 
the ground of her adultery, to pay a moiety of 
the income of such property for the maintenance 
and education of the children. The couart cannot 
Wy a power of appointment vested in a guilty 
wife. Seatle v. Seatle^ 4 Sw. & Tr. 230 ; 30 L, J., 
Mat, 216. 

Under a post-nuptial settlement a power was 
given to the wife to appoint a life interest in the 
real and personal estate comprised in the settle- 
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^ment in favonr of any future husband. There 
was one <jhild issue of the marriage, which was 
Missolyed by reaso'u of the wife’s adultery : — 
Held, that the court had power, under 22 & 23 
Viet. c. 61, s. 5, to deal with the power of ap- 
pointment possessed by the w?fe, and to postpone 
the interests of the second hikband to Chose of 
the child of the first marriage \nder the settle- 
ment. Stei'ed V. Peered and Graham^ 43 L. J., 
Mat. 86 ; 31 L. T. 101 ; 22 W. B. 845. 

The court refused to carry out alterations in 
the settlement agreed upon between the parties, 
whose marriage had been dissolved, so as to ex- 
tinguish the power of appointment given to the 
respondent by the settlement, or to afiect the 
appointment of new trustees. Davies v. Davies 
tnd WCaHhyy 37 L. J., Mat, 17. 

Power of Appointment of Ifew Trustees.] 

— The judge ordinary has no power, under 22 & 
23 Viet. o. 61, s. 6, to vary the provisions for ap- 
pointing new trustees contained in a deed of 
settlement executed in anticipation of the mar- 
riage, the dissolution of which it has decreed. 
Hojfe V. JSojpe, 44 L. J., Mat. 31 ; L. B. 3 P. 226 ; 
31 L.T. 592; 23 W. B. 110. 

The parties had been divorced. Both husband 
and wife had brought funds into settlei^>ent. 
Upon a motion to confirm an arrangergent, en- 
tered into by both parties, making a provision 
for the wife and giving the husband the sole 
power of appointing new trustees, the court re- 
fused to deprive the wife of her right to join in 
the appointment. Il, 

r 

Over Dividend Payable before Date of 

Order,] — ^The c^urt has no authority to alter the 
destination of dividends due and payable before 
the date of its order, St, Daul v. St, Paul and 
Pavquliar^ 39 L. J., Mat. 60 ; L. B. 2 P. 23 ; 23 
L. T. 196; 18W.B. 1007. 

Judicial Discretion,] — The power of the 

court to make orders with reference to the ap- 
plication of settled property, after the dissolu- 
tion of a marriage, is a discretiona:^ power of 
the most absolute and unfettered kind, but to be 
exercised judicially with reference to all the cir- 
cumstances of the case. The court has the 
power, and it is the duty of the court, to take 
into consideration the guilt of either party, and 
the court may, if it thinks fi^, exclude the guilty 
party wholly or^ partially from the benefit of 
any provision. Wigney v. Wigney^ 61 L. J., 
P. 60 ; 7 P. D. Ifi7 ; 46 L. T. 441 ; 30 W. Br. 722 
v-C. A. 

What Variations will be made— Oenerally.]— 
■Under the will of her father a daughter had a 
. life interest to her separate use in property, 
unless she, being discovert, should do or sufier 
any act or thing, or an^ event should happen, 
whereby the same income or any part, should 
either voluntarily or involuntarily be aliened or 
incumbered, or be receivable otherwise than by 
> herself personally, in which case the trust for 
her benefit was to be void, and such annual 
income was to be applied for the benefit of her 
' children, at the discretion of the trustees. On a 
decree dissolving the marriage, the court order^ 
a settlement to he made out of her life income 
derived, under her father’s will in favour 
of her husband and his children, but refused to 
^tend the order to any moneys the trustees in 
- their discretion might think proper to pay to her 


in case the substituted trust came into operation 
by reason of such order. Such a possibility of 
income is not property in reversion within" the 
meaning of the statutes. Milne v. Milne ayid 
Fowlei\ 40 L. J., Mat. 67 ; L. B. 2 P. 295 ; 25r 
L. T. 274 ; 19 ‘VV. B. 1118. 

In a suit for dissolution of marriage by a wife 
a decree absolute having been mad^ application 
was made to the court to vary the settlement 
executed on the marriage of the parties : — Held 
that the object of the court, in varying the pro-'^ 
visions of a settlement should be to prevent, as far 
as may be just and practicable, the innocent party 
being damaged, in a pecuniary sense, by the de- 
cree of dissolution. Maudslay v. Maudslay, 47 
L. J., P. 26 ; 2 P. D. 256 ; 38 L. T. 323. 

It will not deprive the father of the power of 
exercising parental judgment and discrimination 
with regard to his children, except as far as is 
inevitable from their Remaining in the custody of 
their mother. II. 

The court, in altering marriage settlements, 
will take into consideration the fortune of the 
wife, the ability of the husband, and the conduct 
of the parties. CJietwynd v. Chetwynd^ 3.5 L. J., 
Mat. 21 ; L. B. 1 P. 39 ; 11 Jur. (N.s.) 968 ; 13 
L. T. 474 ; 14 W. B. 184. S. P., Wigney v. 
WigTiey^ supra. 

After Divorce at Suit of Husband.]— The 

court will make no order respecting settled pro- 
perty after dissolution of marriage by reason of 
the wife’s adultery, to deprive the husband of 
any benefit derived from the settlement. Thomp- 
son V. Thompson and Barras^ 2 Sw. & Tr. 619 ; 
32 L. J., Mat. 39 ; 9 Jur. (if.S.) 26 ; 7 L. T. 396 ; 
11 W. B. 193. 

■Where amiarriage was dissolved by reason of 
the adultery of the wife, the court ordered a cer- 
tain proportion of the income derived from the 
property brought into settlement by her to be 
applied for the benefit of the husband and child, 
and in determining this proportion took into 
account the husband’s income, and the wife’s 
total income from the settled property, and from 
other sums directed by the will of her mother to 
be settled on like trusts. March v. March and 
Palumbo^ 86 L. J., Mat. 28 ; L. B. 1 P. 440 ; 16 
L. T. 366 ; 16 W. B. 799. 

Where the court is moved to eyexcise its dis- 
cretion under 22 & 23 'Viet. c. 61^s. 5, the rela- 
tive amounts contributed by each party, the 
conduct of each, the total amount of their joint 
income, the relation it bears to the requirements 
of the parties, and their respective prospects of 
increased income, are all elements to he con- 
sidered. But as these elements are not capable 
of exact expression in figures, the result must be 
a general one, vary with the details of each 
case, lb. 

The court has no power to order any part of 
the ptf^jperty of a guilty wife to be settled on 
her ; but the court, by refusing to make any 
order with regard to a part, leaves it in her 
possession. Bacon v. Bacon and Bacon^ 2 Sw* 

& Tr, 86 ; 29 L. J., Mat. 126 ; 2 L. T. 438 ; 8 W. B. 
652. 

In making arrangements with regard to ^ 
wife’s property, the court will take into consider- 
ation the costs with which she will be burdened 
in defending a suit for a divorce, foT* which her 
husband is not strictly liable. Ib. 

On a decree nisi for dissolution of rflkrriage, 
on the ground of the adultery of the wife, who, 
on her marriage, had a fortune of 1,678/., which 
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not settle<l, but was received by the hus- 
band, the court ordered that he should settle 
1,OODZ ui)on trust ; that the interest should be 
applied for the benefit uf the wife so long as she 
^conducted herself properly and remained un- 
married, and that upon her interest ceasing, the 
fund should be held in trust for the children of 
the marriage in equal shares, and that 1,000Z. 
damages awarded against the co-respondent 
should be paid to the husband in lieu of the sum 
he would have to settle, and that the decree 
should be suspended until, the settlement should 
be made. £ent y. Bent and Footman, 30 L. J., 
Mat. 175 ; 5 L. T. 139. 

The wife brought 1,300Z. a year into settle- 
ment. The husband settled nothing, hut he 
covenanted to make an appointment in his wife’s 
favour in respect of property in which he had a 
prospective interest. His own income was about 
lOOZ. a year, and there was one child of the mar- 
riage. Before the adultery which led to the dis- 
solution of the marriage, the parties had executed 
a deed of separation, under which the wife bad 
agreed to allow him lOOZ. a year out of the 
settled property. The court ordered a variation 
of the settlement, the husband to receive out of 
the settled property 300Z. a year for his life, and 
200Z. a year for the maintenance of the child till 
of age, the 200Z. a year to he paid to the child 
after attaining twenty-one, and the husband to 
be relieved from his covenant. Benyon v. Beiiyon 
and 0^ Callaghan, 45 L. J., P. 93 ; 1 P. B. 447 ; 
24 W. E. 950. 

By a post-nuptial settlement, executed in 18G1, 
property belonging to the wife was assigned to 
trustees in trust, to pay the interest and annual 
proceeds to her for her separate use. Subse- 
quently, in 1869, a deed of separation was entered 
into between the parties with the sanie trustees as 
those of the post-nuptial settlement, and by this 
deed the husband covenanted to pay his wife an 
annuity for her life. The marriage was dissolved i 
in 1871, by reason of her adultery, and the hus- 1 
band afterwards applied to the court to vary the j 
deed of separation, so as to relieve him from the ' 
payment of the annuity under the deed of sepa- 
ration. The court ordered that whenever any 
money should be payable to the wife under the 
deed of separation, the trustees should, out of the 
moneys in t^eir hands payable to her under the 
post-nuptial settlement, pay and apply a sum 
equal in amOiiat upon such and the same trusts 
as would he applicable thereto in case she were 
dead, and had died in the lifetime of the husband. 

, Bulloch V. Bulloch and Strong, 41 L. J., Mat, 83 ; 
L. E. 2 P. 389 ; 27 L. T. 247. 

On the marriage of the parties, tHe father of 
the wife brought into settlement 8, OOOZ., in which 
the first life-interest was given to her. Her con- 
duct was bad, and after her mlrriage had been 
dissolved, she intermarried with the co-respon- 
dent, an officer in the army. The courtnordered 
the total income derived from the fund in 
settlement to be applied, during her lifetime, to 
the maintenance of the three children of the 
marriage. St. Paul v. St. Paul and Fargubar, 
39 L. J., Mat. 50 ; L. E. 2 P. 93 ; 23 L. T. 196 ; 
15 W. E.»1007. 

Costs — Guilty Wife — Property acquired 

after Becj^ee Nisi.] — A wife, after a decree nisi 
of dissolution of marriage on the ground of 
adultery, became entitled to 600Z., the only pro- 
perty she possessed. The court refused to order 
that a part of this should be applied to the repay- 


ment of costs incurred b}' the husband, althoueb 
she had been guilty of gross mi-comluct, and had 
increased the costs of the bdit by auhinfoundca 
cuimtercharge against the husband. Carafairs- 
V. Caratairs, Bilhon (nul Bwhenson, 3 Sw. A Tr. 
538 ; 33 L. J., Mn^. 170 ; 10 L. T. 60G ; 12 W. E. 
1U15. 0 5 

Payment of Income to Husband,] — A sum 

of money, the wufe’s fortune, had been settled on 
marriage to the separate use of the wife for life. 
A decree of divorce having been pronounced 
against her at the suit of the husband, the judge 
; ordinary made an order that the trustees of the 
I settlement .should stand possessed of the fund, in 
1 trust for the person who, under the settlement^ 
would have been entitled were the wufe deed. 
The fund being in court, the husband, as the 
person so next entitled, applied for an order for 
the payment of the income to him : — Held, that 
the court of divorce had ] urisdiction, and the in- 
come was ordered to he paid to the husband, 
Pratt V. Fenner, Fenner, Fx j}arte, 35 L. J., Ch, 
6S2 ; L. E. 1 Ch. 493 ; 12 Jur. (N.S.) 55T j 15 
L. T. 183 ; 14 W. E. 852. 

After Divorce at Suit of Wife.] — In the 

settlement made on the marriage of the parties, 
power was given to the trustees, in the event of 
the husband (who took the first life interest in 
the property) becoming bankrupt, to apply, a& 
they in their absolute and uncontrolled discre- 
tion might think fit, the income of the trust 
funds or any part, “ for the maintenance and 
personal support of the husband and his then 
present or any future wife and child or children, 
and other issue, by his then ,,present or any 
future wife, or any one or more of such objects 
to the exclusion of the others,” The husband 
became bankrupt in 1866, and in April, 1872, the* 
marriage was dissolved on the petition of the- 
wife. The fund brought into settlement came 
from the husband’s father, and yielded an in- 
come of 312Z. per annum ; and there were other 
funds out of which, under his father’s wiB, the 
husband was entitled to an income of about 
300Z. a year. Bor some time before the dissolu- 
tion of the marriage, and ever since, nntiLMarchp 
1877, the trustees paid to the wife, who had the 
custody of the five children, issue of the marriage,, 
the net income of the settled property. In April,. 
1877, proceedings were commenced in the chan- 
cery division by tne husband.>on behalf of his- 
infant son, for an administration of the trusts of 
the<> settlement, and the trusses thereupon de- 
clined to exercise their discretionary power* 
under the settlement by payment of the income 
thereunder. The wife filed, in consequence, iis 
June, 1877, a petition for a variation of the pro- 
visions of the settlement. The court made an 
order that the trustees, during her life and so 
long as she should remain unmarried, and the* 
children of the marriage' remain under age, pay 
to her the whole income of the settled property^ 
and that as each of the children attained the age 
of twenty-one, a snm of 20Z. a year be paid to 
such child during the life of the mother. Marsh 
v. Marsh, 39 L. T. 107 ; 26 W. E. 466. Affirmed,. 
47 L. J., P. 78. 

a Where a wife succeeds in her suit for disso- 
lution of marriage against the husband, by 
reason of his adultery and cruelty, and he takes, 
an interest in the income of the wife’s money 
under settlement, the court will direct the appli- 
cation of such interest in favour of the mother dr 
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child. Boijnttm y. Boynton, 2 Sw. & Tr. 275 ; 
30 L. J.r, Mat. 156 j i L. T. 258 ; 0 W, K. 
^620. ^ ‘ ^ 

By settlements before and after the marriage, 
721:^. consols, the property of the husband, and 
700L, and also some leaseho^ls, the prtmerty of 
the wife’s father, were settled' nipon the ^^'ife for 
life, and after her death on the husband for life, 
nnd after the death of the survivor, upon the 
children of the marriage. The court, after a 
decree absolute for dissolution of marriage at 
the suit of the wife, made an order that the 
trustees of the settlements should deal with 'the 
loroceeds'^of the property which came from the 
wife as if the husband were dead at the date of 
the decree absolute, but as to the 724^. settled by 
fhe husband, refused to alter the settlement. 
Johnson v. Johnson, 31 L. J., Mat. 29. 

A settlement by a wife of her own property to 
her separate use after her marriage ivas, after a 
final decree dissolving the marriage, made on her 
petition, set aside, and the wife declared to be 
absolutely entitled, Jessop v. Blalte, S Jur. (N.s.) 
537 ; 6 L. T. 454 ; 10 W. R. 643. 

Property was brought into a marriage settle- 
ment by the wife only, but a first life interest in 
three-eighths of it was given to the husband. She 
•obtained a decree nisi for the dissolution the 
marriage, but during the hearing of her suit, and 
before the decree nisi in it had in fact been pro- 
nounced, the respondent had given a charge on his 
life interest to his solicitors for tne amount of the 
<iOSts incurred in defending the suit : — Held, that 
as at the time when such charge had *^oeen so 
given by him it had been uncertafii whether the 
decree nisi would have been granted against 
him, the courii, in an application to vary the 
settlement by extinguishing bis life interest 
under it, could not interfere with the mortgage 
so executed by him in favour of his solicitors. 
WigneyY, Wigney, 51 L. J., P. 84 ; 7 P. D. 228 ; 
47L. T. 129; Sl'W.B. 140. 

Extinguishing Husband’s Interests — 

Hum sola et casta clause not inserted.] — A. mar- 
riage having been dissolved on the^ petition of 
the wife, the court varied the settlements by 
extingHiishing the husband’s interest in the wife’s 
fortune, and declined to make her enjoyment of 
the income of the settled property dependent on 
her living chaste and unmarried. Gladstone v. 
Gladstone, 45 L. J., P. 82 ; ^ P. B. 444 ; 35 L, T. 
380 ; 24 W. R. 7-39, 

Injunction against AdvanoemeiTt to 

<IMldren.]— A divorced wife who had obtained 
an order for alimony, brought an action against 
her former husband and the trustees of a settle- 
mebt under which he had a life interest with 
remainder to his children by a previous marriage, 
and moved in the action for a receiver and an 
injunction restraining IRm from consenting to 
any exercise of the power of advancement ; — 
Held, that she was entitled to this relief, as the 
order for alimony constituted her a judgment 
creditor of the husband, and the rights of the 
children could not be regarded. Oliner v. Low- 
ther, 42 L. T, 47 ; 28 W, R. 381. 

In Eavour of Children.] — On a decree^ :>f 

dissolution by reason of a wire’s adultery, the 
court directed two-thirds of the bulk of property 
to which she was entitled under certain trusts to 
-be settled on the children immediately, and the 
Tcmaining third after her death or re-marriage, 


Bacon v. Bacon\ and Bacon, 2 Sw. & Tr. 86 ; 29 
L. J., Mat. 125 ; 2 L. T. 438 ; 8 W. R. 552. 

The court does not exhaust the power derived 
under 22 & 23 Viet. c. 61, s. 5, by making an order 
with reference to the application of the settled 
property either for the benefit of the children of 
the marriage or of their respective parents, as 
the case may be, but may make the order either 
for one or both, as shall seem fit. 3Iaroh v. 
March and Palnmho, 36 L. J., Mat. 65 ; L, R. 1 
P. 440 ; 16 L. T. 366 ; 15 W. R. 799. 

When an allowanre is ordered to be paid for 
the benefit of a child of the marriage, it should 
be paid to the father so lon^ only as the child is 
in his custody, and the fact that an order does 
not give such a direction is no ground of appeal, 
as the order would be so framed originally, if 
application for that pm’pose was made, when it 
was obtained. Ih. 

A wife was entitled to the interest of 4,000?., 
vested in trustees for her life, with a power of 
appointment amongst her children. In a suit 
for judicial separation on the ground of her 
adultery, the adultery having been proved, the 
court ordered that the trustees of the wife should 
pay over a moiety of her income to trustees 
named by the husband, to be applied by the 
latter to the maintenance and education of the 
childi’en of the marriage. Seatle v. Seatle, 30 
L. J,, Mat. 216. 

By a marriage settlement property was settled 
upon a husband for life, then upon the wife for 
life, then upon the children of the marriage. 
The marriage having been dissolved on the 
ground of the adultery of the wife, who con- 
tinued to cohabit with the co-respondent, the 
courtorderedthat after the death of the husband 
the settled property should, in the event of the 
wife surviving the husband, be applied to the 
benefit of the children of the marriage, as if she 
were dead. Pearce v. Pearce and French^ 30 
L. J., Mat. 182. 

The court will require full information of a 
husband’s means when asked to vary the interest 
of the wife in her moneys in settlement in favour 
of children. Webster v. Webster and Mitford, 
3 Sw. & Tr. 106 ; 32 L. J., Mat. 29 ; 9 Jur. (iT.S.) 
182 ; 7 L. T. 646 ; 11 W. R. 86. 

Where a marriage had been dissolved by reason 
of the wife’s adultery, and she wa« entitled to a 
life interest in about 2,9007. consols, her own 
moneys in settlement, and the “linsband had 
scarcely any income, the court ordered the 
trustees of the settlement to pay 207. per annum 
out of the life income of the wife to the paternal 
grandfather of the only child of the marriage, a 
daughter, for her use and benefit. Ib. 

Where a petitioner had entered into a covenant 
binding his estate vfith the payment of an 
annuity to the respondent, in the event of her 
surviving him, the court directed the annuity, 
when <3’ecovered, to be paid for the benefit of the 
children of the marriage. Gallwell v. Callioell 
and Kennedy, 3 Sw. & Tr. 259. 

On an application for an alteration of the 
settlements, the husband offered, if allowed to 
withdraw from settlement the moneys brought 
in by himself, to surrender his interest in favorjf 
of the child in the moneys settled by the wif^ 
by reason of whose adultery the marriage was 
dissolved. The court refused the application, it 
not being satisfied that the proposed alteration 
would be for the benefit of the Pococli 

V. Pocooh and Barton, 18 'B. T, 338 ; 16 W. R. 
712. 
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Where there is no Issue.] — ^UiuTer 22 & 

23 Yict. c. 61, s. 5, on a dissolution of marriage, 
the court has no power to deal with marriage 
settlements when there is no issue of the 
laarriage living at the time the decree is pro- 
nounced. Bell V. Bell and- Anqlesey (dihrZ), 1 
«w. & Tr. 505 ; 29 L, J., Mat. 159 ; 8 W. K, 178. 
S. P., Thomaa v. TJumas, 2 ^w. & Tr, 89 ; 2 L. T. 
438; 8 W. R. 504; Dempster v. DempHtei\ 31 
L. J., Mat. 113: Bird v. 35 L. J., Mat. 

102 ; L. R. 1 P. 231 ; 14 L. T. 800 ; 14 W, R. 
1023. 

The court has no p^wer to deal with marriage 
settlements under 22 & 23 Viet. c. 61, s. 5, wdiere 
there has been issue of the marriage, unless a 
child is still living. Cnrranoe v. Corra7ire, 37 
L. J., Mat 44 ; L. R. 1 P. 495 ; 18 L. T. 535 ; 16 
W. R. 893. 

The court has no power ^deal with marriage 
settlements under 22 & 23 Vict. c. 61, s. 5, unless 
there is issue of the marriage living at the 
date of the order, although there may have been 
such issue living at the date of the decree of 
dissolution. Graham v. Graham and Grifiith^ 
L. R. 1 P. 711 ; 20 L, T. 500 ; 17 W. R. 628.^ 

41 Vict. c. 19, s, 3.] — Under the powers 

given to the court by the above section, the 
court may vary marriage settlements where there 
are no children of the marriage. The court, 
under the circumstances of the case, dechned to 
employ this later act retrospectively. Yglesla^ 
v. Yglesias, 4 P. D. 71 ; 40 L. T. 37 j 27 W. R. 
432. 

An ante-nuptial settlement having been exe- 
cuted a decree nisi was afterwards obtained for 
dissolution of the marriage of the parties, and 
before the decree was made absolute the Matri- 
monial Causes Act, 1878, was passed, aUowing 
the court, notwithstanding that there are no 
children of the marriage, to exercise the powers 
vested in it by 22 &: 23 Vict. o. 61, s. 5 ; — Held, 
that the court had jurisdiction to vary the 
settlement though there w'as no issue of the 
marriage. Amdell v. Ansdell^ 49 L. J., P. 57 ; 
5 P. D. 138 ; 43 L, T. 224 ; 28 W. R. 832. 

On Beath of Petitioner.] — A husband 

obtained a decree nisi for dissolution of marriage 
-against his wife,'nnd died before it could be made 
absolute. The ];^eJ^ition prayed the court to deal 
with the post-nuptial marriage settlement ; and 
the guardian of the minor children of the peti- 
tioner prayed to be allowed to intervene, for the 
purpose of making the decree nisi absolute, and 
of obtaining an order of the court in respect of 
the settlement : — Held, that the suit had abated 
by the death of the husband, and that no other 
party had any right to move in 4hQ matter. 
Grant v. Grants 2 Sw. & Tr. 622 ; 31 L. J,, Mat. 
174 ; 6 L. T. 660. 

The court will make an order varying me 
trusts of a marriage settlement on the petition 
of the guardian of the children of the marriage 
after the death of the petitioner. Ling v. Ling 
and Crohe7\ 4 Sw. & Tr. 99 ; 34 L. J., Mat, 52 ; 
13 L.T. 251. 

A^v petitione?, the husband, died after a decree 
absolute had been made to dissolve his marriage 
wdth the respondent. He executed a will by 
which he excluded some of his children from 
participation in property over which he had a 
power of anointment under his marriage settle- 
ment, but thereby he sScured to them a reason- , 
able maintenance out of his general estate. The 


court, whilst it extinguished the wife s life 
interest in her husband’s property, rtfused to * 
compel her, out of her separate "income* and 
estate, w^hich was not large, to increase the 
portions of such chil^lreii, in order to place them 
mure nearly on equality with the other 
children. Smiike v. Sniithe and BoupelL L. R. 1 
P. 587. 

An executor of a deceased petitioner cannot, 
as such, petition for an alteration of the settle- 
ments. Ih. 

The guardian of the minor children is the 
proper person to do so. II. 

Delay.] — A marriage was dissolved on the 

wife’s petition in April, 1872, The trustees under 
the settlement executed on the marriage paid to 
the wife the income to which she was entitled 
under the settlement until March, 1877, when, 
in consequence of proceedings instituted by the 
husband in the chancery division, they dis- 
continued the payment. In the following June, 
the wife presented a petition, under 22 & 23 Vict. 
c. 61, s. 5, for a variation of the provisions of the 
settlement: — Held, that the wife had not been 
guilty of undue delay in presenting the petition. 
Marsh v. Marsh, 34 L. T. 107 ; 2() W. R. 466. 
Affirm'^d, 47 L. J., P. 78, See also Benyon v. 
Bentjoii and O' Callaghan^ infi'a. 

After Remarriage of Wife.] — In January 

a husband obtained a decree nisi for a divorce on 
the ground of his Avife’s adultery, wiiich decree 
' was made absedute on the 3 1st of J uly. In 
I November he filed a petition for the variation of 
the marriage settlement, and in December the 
wife was married to the co-respondent in India, 
they being ignorant that any application had 
been made to the court : — Held, that the husband 
had not been guilty of undue delay, and that 
the remarriage of the wife did not, under the 
circumstances, preclude the court from ordering 
a variation of the settlement. Benyon v. Benyon 
and O' Callaghan, 45 L. J., P. 93 ; 1 P. D. 447 ; 
24 W. R. 950. 

Respondent Abroad.] — After a decree nisi 

for dissolution of marriage, the petitioner fil'Hd a 
petition for an order to vary a marriage settle- 
ment. Before the decree was made absolute, 
the respondent was served abroad writh a copy 
of the petition, and Avfth a notice that after the 
decree was made absolute the edhrt would be 
moved to make the order as to the settled 
propertj^. The respondent had n8t appeared at 
any stage of the proceedings : — Held, that Ihe 
court had power to vary the marriage settlement 
in the absence of the respondent. Lawrenoe v, 
Lawreiice, 3 Sw. & Tr. 207 ; 32 L. J., Mat. 124 ; 

9 Jur. (K.S.) 1158 ; 9 L. T. 23, 

Judicial Separation!] — In proceedings for 

a judicial separation only, the court has no power 
to alter settlements. Gandy v. Gandy, 51 L. J., 
P. 41 ; 7 P. D. 168 ; 46 L. T. 607 ; 30 W. R. 
673— C. A. 

And see cases under Husba^td aot> Wife. 

* B. RESCISSION BY COURT. 

1. Op Voluntary Settlements. 

Principles — Settlor in General not Relieved.] 
— A coui't of equity will not assist a vendor in 
defeating a prior voluntary settlement made by 
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'himself. Smith v. Garland.^ 2 Mer. 123 ; 16 
H. R. IH- f 

"Where Gift Completed.] — A gift conclu- 
sively made to a volunteer, by means of a com- 
pleted declaration of tru^ in his favour, is 
incapable of revocation by the donor On the 
marriage of J. P. and B. L. P. certain sums of 
consols, the property of B. L. P., were settled in 
trust for J. P. for life, then for B. L. P. for life, 
then for the children of the man'iage ; and in 
default or failure of children, if J. P. should 
survive^ B. L. P., then, from his death and 
default^or failm'e of children, as B. L. P. should 
by will appoint, or, in default of appointment, 
for her next of kin, under the Statute of Bistri- 
butions ; or, if B. L, P. should survive J. P,, 
then, from his death and default or failure of 
children, for B. L. P, absolutely. No children 
were born of the marriage, and B. L. P. was pust 
the age of childbearing : — Held, that notwith- 
standing the fact that the next of kin of B, L. P. 
were volunteers under the settlement, B. L. P. 
was not entitled to have the settled funds trans- 
ferred to her, on her petition with the concur- 
rence of her husband. Paul v. Paul (15 Ch. D. 
680) not followed. Paul v. Paul^ 61 !». J., 
Ch. 839 ; 20 Ch. B. 742 ; 47 L. T. 210 ; 3Q, W. R. 
801—C. A. 

Effect of Delay.] — A voluntary deed of 

gift cannot, after unreasonable delay, he set 
aside, though the gift w^as of a reversion and 
remained a reversion. Turner v. Cbllins, 41 
L. J., Ch. 568 ; L. R, 7 Ch. 328^^, 26 L. T. 779 ; 
20 W. R, 306. 

r 

Unsupported Allegations of Brand.] — A 

voluntary settlement which conveys real estate 
to a trustee for the settlor for life, with remain- 
der to her nephew absolutely, will not be set 
aside upon unsupported allegations of fraud, 
undue influence, intimidation and coercion, 
Toher v, Toher^ 31 Beav. 629 ; 9 Jur. (N.S.) 370. 
Affirmed, 3 Be G. J. & S. 487 ; 32 L. J., Ch. 
322 ; 8 L. T. 777. ^ I 

The cornet refused to set aside a voluntary deed 
at «^he instance of the settlor, where it appeared 
that it was made solely at the instance of the 
settlor, and by the settlor’s o^sm solicitor, who 
fully explained the provisions and effect of the 
deed. Jh, <r 

Illegal Consideration not appearing on 

Bace of Deed^] — ^A court of equity wili not, at 
the instance of a settlor or his legal personal 
representative, adversely set aside a settlement 
by which the settlor confers on a stranger the 
“absolute beneficial interest in property legally 
vested in trustees, although such settlement may 
have been made for an illegal consideration not 
appearing on the fac^of the instrument. Ayerst 
v, Penldns^ 42 L, J., Ch. 690 ; L. R. 16 Eq. 275 ; 
29 L. T, 126 J 21 W. R. 878. 

Expectant Heir.] — Bill by an expectant 

heir to set aside a post-nuptial settlement of a 
real estate in expectancy, to trustees for his wife 
for iife. remainder to pay amiually 600^, to the 
children, remainder to herself for life, 'hiade 
while he was indebted, and on the suggestion of 
his wife’s mother. Dismissed without costs. 
Shafto V. Adams^ 4 Giff. 492 ; 3 N. R. 368 ; 33 
L, J., Ch. 287 ; 10 Jur. (N.S.) 121 ; 9 L. T. 
676. I 


The principle upon which the court acts in 
discouraging mortgages, sales, and dealings with 
expectant heir's of reversionary interests, has 
no application to a settlement by an heir in 
favour of his wife and children. J&. ^ 

What Circumstances Considered.] — 

Circumstances under which a voluntary deed 
will be set aside. Henshall v. Feredayy 29 L. T. 
46 ; 21 W. R. 570— L.JJ.- 

Deficiency Wife’s Portion.] — ^Woman’s 

portion falling short of husband’s expectations, 
is not a reason for setting Aside marriage agree- 
ment. Martsh.) Px parte., 1 Atk. 169. 

Costs in TTneontested Suit .] — 'When a 

suit is instituted to set aside a voluntary settle- 
ment of real and personal estate, and the right 
to the relief asked iG not contested, the court will 
order a re-conveyance of the property the subject 
of the settlement, and direct payment of the 
costs out of the property so settled. Thompson 
V. Milligan, 18 L. T. 809. 

Knowledge and Consent of Settlor — 

Independent Advice.] — Where, in an action to 
obtain the cancellation or modification of a 
voluntary deed on the ground of undue influence 
and want of independent advice, the plaintiff 
admits that he had an accurate general know- 
ledge of what he was doing, and only refused to 
receive a detailed explanation of the deed 
because he trusted his solicitor to look into those 
details on his behalf, he was as much bound as 
if he were himself a lawyer, and had drawn the 
deed with his own hand. Lovell v. 'Wallis, 50 
L. T. 68X. 

The court will not set aside a voluntary settle- 
ment if the settlor understood and approved of 
its object, and it contains the usual clausses for 
carrying out that object ; but if the settlement 
contains unusual clauses, it will be set aside 
unless it is clearly proved that the settlor under- 
stood the effect of and approved of the insertion 
of the unusual clauses. Phillips v. Mullmgs, 
41 L. J., Ch. 211 ; L. R. 7 Ch. 244 ; 20 W. R. 
129. 

Where an action is brought by the settlor 
against the trustees to set as^de a voluntary 
settlement, the court will not consider the 
propriety or impropriety of thC (Slauses, except as 
evidence that the settlor did not understand 
what he was doing; the only question being 
whether the settlor understood what he was 
doing, and its effect on his position with regard 
to the property. But, quaere, whether this 
applies to cases in which there are persons 
claiming adversely to the settlor — Per Cotton, 
L.J. Pxitton V. Thompson, 52 L. J., Ch. 661 ; 
23 Oh. B. 278 ; 49 L. T. 109 ; 31 W. R. 
6909 

Where donor and donee were dead at the time 
of the institution of a suit, the court set aside a 
voluntary deed, on the ground that! it was not 
fully explained to the donor. PhlUlpson v. 
Xerry, 11 W. R. 1034. 

If a voluntary deed does not<P express the 
intentions of the parties, it cannot be rectiuUd 
so as to carry out such intentions ; but, if 
impeached, it must wholly stand vor wholly fall. 
Id. 

A married woman living aparb*- from her 
husband, by a voluntary ^deed appointed all her 
property to herseff for life, with remainder to 
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the husband of her sister, irrevocably. She had 
the deed read over to her before execution, and 
it was pointed out to her that it was irrevocable. 
She never again saw the deed, and kept no copy 
of it, and subsequently executed a settlement and 
will inconsistent with it. The husband of her 
sister had notice of the settlement, but stood by 
and did not produce the deed till three months 
after her death ; — Held, that the deed must be 
set aside, as it was not proved to be the well- 
-Hconsidered act of hers. Covtts v. Aeiourth, 38 
L. J., Ch. 694 ; L. B. 8 Eq. o.iS ; 21 L. T. 224 ; 
17W. B. 1121. 

A deed of settlement, whereby the settlor is 
delivered, bound hand and foot as to the pro- 
perty settled, into the power of his trustee, 
cannot be maintained in equity without the 
clearest proof that it was made at and with 
the request, consent, knowledge, or instance of 
the settlor ; and a soliestor who takes upon 
hnnself to prepare such a deed for execution 
by his client, without the clearest evidence of 
the concurrence of the latter, does so subject 
to all the consequences and liabilities of the 
deed being set aside, notwithstanding the 
solicitor may have been influenced by motives 
for the benefit of his client in preparing the 
settlement. Therefore, where the plaintiff, 
alleged by the defendant to be young and 
extravagant, applied to a solicitor to rai^e a 
certain sum on mortgage, and the latter, with a 
view to prevent the former from dissipating 
his fortune, tied up the whole of his fortune 
and constituted himself sole trustee ; the court, 
on bill filed by the plaintiff, alleging that the 
deed of settlement had been prepared without 
his authority, consent, or knowledge, and there 
not being any evidence to the contrary, declared 
the deed void in equity, and directed a recon- 
veyance of the trust property by the trustee. 
J/iiore V.’ Prance^ 9 Hare, 299 ; 20 L. J., Ch. 
468 ; 15 Jur. 1188. 

Deed not containing whole Arrangement — 
Death of one Party.] — A voluntary deed, by 
which a father purported to convey his pro- 
perty to his son absolutely, but which did not 
carry into effect the whole arrangement between 
them, was set aside at the instance of the father 
after the son’s death, H'ughcs v. Seanov, 18 
W. B. 1122. * 

A mortgage^ effected by the son upon the pro- 
perty, the father, though in possession, allowing 
the son to act as if absolute owner, upheld. 
II). 

Conveyance under Erroneous Belief — ^Result- 
ing Trust.] — ^A., having been deserted by his 
wife, and not having heard of her for ten years, 
married again ; afterwards, having discovered 
that she was alive, and believing himself liable 
to be convicted of bigamy, he executed aVIeed, 
purporting to convey his land to B. for valuable 
consideration. It was proved, by parol evidence, 
that the deed was executed on the understanding 
that B. would hold the land at A.’s disposal. No 
consideration was paid by B., and A. remained 
for four ye^-rs in possession of the land, and 
partly paid off a mortgage upon it : — Held, that 
the transaction was not illegal, and that A. was 
entitled to decree for a reconveyance of the 
land, the statute of frauds being excluded, both 
on tbe gr^jpnd of fraud and of a resulting trust 
within s. 8. Pax tea x- Otty^ 34 L; J., Ch. 252 ; 
12 L. T. 789 ; 13 W. B. 484. 
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As against Purchaser from Donee.] — A vuid^ 
able voluntary conveyance or gift caynot be set 
aside as against a purchask’ from the. donee’ 
without repa 3 ung the price paid. Aldloroifgh v. 
Tryc, West, 221 : 7 Cl. F. 436. 

’^rom Settlor,] — In a suit for specific per- 
formance against a vendor and tho^e claiming 
under a voluntary settlement made by him pre- 
viously to the contract for sale, the court refused 
to declare that the settlement was void under 
27 Eliz. c. 4. Fletcher v. Xettemait. 40 L. J., 
Ch. 624. 

Judgment Creditors of Settlor.] — court > 

of equity will not interfere actively against a 
volunteer through the medium of a peison (nJt 
a purchaser for value) claiming only through 
him who has created the voluntary settlement. 
Polphiii V. Aylward^ L. It. 4 H. L. 486; 2.3 
L. T. 636. 

Where a voluntary settlement has been made, 
subsequent judgment creditors of the settlor 
cannot acquire rights in derogation of it which 
the settlor himself would not have possessed. Ih, 

Order for Delivery up of Deed.] — Court will 
not mder delivery up of voluntary instrunients, 
whidii are revocable. Promlcy v. Holland^ 7 
Ves. 28 ; 6 B. B. 58. 

If a conversance is made with a power of 
revocation, and ^afterwards is revoked, he to 
whom the inheritance belongs may compel the 
deed to^j^e delivered up to him to be cancelled, 
because the :*eed of revocation may be lost, 
and then it is unreasonable the other deed 
should be standing out. Atmi.^ G-ilb. Eq. 

B. 1. 

2. Fraud on Marital Bights. 

Other Fraudulent or Collusive Agreements re- 
specting Marriage.] — Husband and Wire. 

Principle.] — Conveyance by a woman under 
any circumstances, and even the moment before 
marriage, gobd prima facie : bad only if fraud, as 
where made pending the treaty without njitice. ' 
A -woman pending a treaty of marriage with A., 
settled ail lier property to her separate use with 
his approbation, A few days afterwards E., by a 
stratagem, induced ^er to marry him the day 
after she first thought of it, B. had no notice of 
the settlement. Settlement established, and deed 
of revocation obtained by dj^ress set aside. 
Strathmore (^CoimtesB) v. Bowes, 1 Yes. 5^2 ; 1 
B. B. 76. See 2 Bro. 0. G. 354 ; 2 Cox, 28. 
Affirmed 6 Bro. P. C. 427. 

As a conveyance made by the woman befilre 
marriage is prim4 facie good, it is to be im- 
peached only by the proof of fraud. In August, 
a widow having a seconebmarriage in contempla- 
tion, settled her property on herself for life for 
her separate use, with remainder to the children 
of her first marriage ; and in October following 
she married. The settlement was prepared by 
her direction, without the privity or assent of 
“ her then intended husband.” In a suit to 
carry the settlement into execution, the second 
hu^and insisted on its being a fraud on his 
marital rights ; but it was not proved that- in 
August he was ” the then intended husband” : — 
Held, that the e-vidence was insufficient to im- 
peach the deed. Bnglaiul v. Pawns, 2 Beav, 
522 ; 9 L. J., Ch. 313 ; 4 Jur. 526. 

34—2 
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, - Wliat Amounts to Fraud — Conveyance under 
"no Cblig^tion to Stranger.] — It seems agreed 
’'^that it a woman, on the point of marriage, 
charge or convey her property to a mere stranger, 
for whom she was not even under a rnoral 
obligation to provide, such afconveyance will he 
considered as a fraud on the marital rights. 
Lance v. jS'orman^ 2 Ch. Eep. 79 ; Howard v. 
HooJier, id. 81. 

A widow, before her second marriage, made 
a settlement without the pidvity of her in- 
tended husband. Set aside as fraudulent, he 
having married her in confidence of having her 
estate, 

Conveyance without Privity of Intended 

Sushand.] — If a woman conveys her property 
before marriage without the privity of the 
intended husband, it is fraudulent, and will be 
set aside. Ball v. Montgomery, 2 Yes. 193 ; 4 
Bro. C. C. 339; 2 K. 11.197. 

Settlement made by a woman before her 
marriage, for her separate use, without the 
husband’s privity, wnll not bind the husband. 
Carleton y. Bomet (^EavT). 2 Yern, 17. 

Secus in Case of Cohabitation before Marriage.] 
— Quaere, to what extent the equity of a hu^and 
to set aside a settlement of the jiroperty of his 
wife, executed by her without his knowledge 
during the treaty of marriage, is taken away by 
the afeence of any other settlement in favour of 
the wife or the poverty of the husband, or the 
reasonable nature or meritorious objec^^ of the 
impeached settlement, or the igiforance of the 
husband of the existence of the settled property, 
It is not neceesai'y, in order to establish his title 
to this equity, that the husband should prove 
actual fraud or deception (for deception will be 
infez'red), if after the commencement of the 
treaty of mariiage the vnte should have at- 
tempted to dispose of her property without 
the knowledge or concurrence of her intended 
husband. Taylor v. Pugh, 1 Hare, 608 ; 12 L. J. 
Ch. 73 ; 6 Jur. 890. I 

A settlement made by a woman without the 
knowledge of her intended husbimd pending 
a timaty for a marriage, held good on the 
ground that the husbancl, by his cohabitation 
with her previously to the marriage, had ren- 
dered retirement from the marriage on her part 
impossible. Ih. r 

Improvident Settlement by Widow before Be- 
maxriage.] — 0]?s the 16th May, 1846, a widow 
made an improvident settlement of a large 
portion of her property, and married on the 15tli 
October foUow’ing. The husband and wife filed 
a bill praying that the deed might be set a.side as 
a fraud on the marital right. Semble, that the 
court would have given relief, notwithstanding 
the wife was a co-plaiGtiff, if an engagement to 
marry preceding the transaction, and a subse- 
quent marriage without notice to the husband, 
were proved ; and the court offered the plaintiff 
an issue to try the fact. Origgs v. Stajjlee, 2 
t)e O. & Sm. 572 ; 13 Jur. 29. 

A voluntary conveyance to a mother by 
a daughter six months after she had attained 
twenty-one, and seven days before the dai^h- 
ter"s marriage, but imknown to the husband, 
was set aside, both on the ground of the 
maternal influence, and of the fraud on the 
„ husband’s marital rights. Chamhers v. Cralhe^ 
34 Beav, 467 j 11 Jur. (K.s.) 277 ; 12 L. T. 46. 


C. had, under her marriage settlement, a 
power of appointing property among her children, 
by deed or will ; and a further power, if she 
survived her then husband and married again, of 
appointing one-half the property as she mioht^ 
think proper. O.’s then husband died, and she 
married again. She had three children by her 
former husband. One of those children, B., 
attained her majority, and soon afterwards re- 
ceived an offer of marriage from A., which offer 
was accepted. After the proposal for marnage,'^ 
and about seven da^s before it took place, B. 
assigned all her interest under her mother’s 
marriage settlement to her ifiother, who promised 
to leave her by will one-tljird of the settlement 
property. The effect of that assignment was 
well known to B. ; but the circumstances which 
preceded it, and which accompanied the exe- 
cution of it, were not made Imown to A, till 
after the marriage '"vvas completed. — Held, on 
a biB by A. and his A\ife, for a decree for the 
administration of the trusts of the marriage 
settlement of C., and deliveiy up and cancella- 
tion of the assignment by B., that A. was entitled 
to the relief he pra 3 ^ed. Ih. 

Assignment in Consideration of Advances 
made for Education — False Recitals.] — A. B., 
trustee of a fund to which C. B. was entitled in 
reversion, makes advances to the father of C. D. 
for the pui’poses of her education as a singer. 
The day before her marriage, without the 
knowledge of her intended husband, G. D. 
assigns her interest to A. B. for a consideration 
expressed to have been paid (the amount of the 
advances to the father) : — ^Helcl, that the deed 
could not be sustained. Leweltin v. Cohhold, 1 
Sm. & H.,376 ; 17 Jur. 448 ; 1 W. R. 211. 

The trustee of a fund, to which a young lady 
was entitled in remainder after the death of her 
mother, at the request of a needy father, advanced 
sums of money amounting to 460?., to enable the 
father to educate her. Shortly after she came of 
age, being engaged to be married, she, by deed 
prepared by the father’s solicitor, reciting a con- 
tract for sale at the price of 250?., for which a 
receipt was indorsed, assigned the fund abso- 
[ lately to the trustee, and married on the follow- 
ing day. The trustee was present at the 
wedding, but the husband was informed neither 
of the existence of the fund nor of the deed. On 
a bin by husband and wife ;-^Held, that the 
deed falsely representing the transaction to be 
an actual sale, must be set aside. 1 1). 

Held, also, that the falsehood of the recitals 
in the deed alone would have been sufficient to 
prevent the court from supporting it as a security, 
to the amount of the consideration expressed, for 
a larger sum due from the young lady’s father to 
the trustee for^ money advanced for her education. 

n. 

ft 

Voluntary Settlement made dnring Engage- 
ment.] — h. settlement made by a woman pending 
an engagement and seven weeks before her mar- 
riage, without the knowledge of her mtended 
husband, and in favour of persons for whom she 
was under no legal or moral tie to provide, was 
set aside as a fraud on the husband’s marital riglu?l 
Bownes v. JenniTigs, 32 Beav. 290 ; 32 L. J,, Ch. 
643 ; 9 Jur. (n.s.) 1264 ; 8 L. T. 341 ; 11 W. R. 
522. 

A lady and gentleman were enga^d to be 
married. Pending the engagement a separation 
took place, at the instance of the lady’s friends, 
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but the engagement was not broken off. They 
afterwards marrictl. The husband subsequently 
discovered that the wife had, about six weeks 
i^reviously to the marriage, executed a settlement 
of her property, under which he took no benefit. 
Upon a bill by the husband, the settlement was 
set aside as a fraud upon his marital rights. 
Ib, 

The delay of the husband to file a bill for two 
“^^ears and a half after his knowledge of the settle- 
ment, was not sufficient ^^o disentitle him to 
relief, it not being sliown that any prejiulice 
had been created tO the parties by the tielay. 

n. 

A wife was, before her marriage, entitled to a 
legacy of stock. About two months before the 
marriage and during the engagement which pre- 
ceded it, she executed a voluntary settlement to 
which the intended hnsbaisd was no party, and 
of which he had no information at the time, 
whereby the stock was transferred to trustees, to 
pay to her the dividends during her hfe, and after 
her death to hold the fund according to her 
appointment ; and in default of her appointment 
for her next of kiii, according to the Statute of 
Distributions. This mstrunient was prepared by 
the trustee of the vnll, and the stock was trans- 
ferred by him into the names of the trustees of 
the settlement. Ho solicitor was employed. She 
died, leaving her husband surviving, who filed a 
bill to have the settlement set aside as a fraud 
upon his marital right ; — Held, that looking to 
the circumstances under which the settlement 
was executed, so short a time before the marriage, 
yet without the intended husband’s knowledge, 
and without proper legal advice, the settlement 
could not be supported. Prideuux v. Lonsdale, 
1 De a. J. & S. 433 ; 2 H, R. 144 ; 9 '‘jur. (N.S.) 
5U7 ; 8 L. T. 554 ; 11 W. R. 705. Affirming 32 
D. J., Ch. 317. 

Notice to Intended Husband.] — A woman ten 
months before her raarridge, but after the com- 
mencement of that intimate acquaintance with 
her future husband which ended in marriage, 
made a settlement of a sum of money which he 
did not know her to be possessed of. The mar- 
riage took place, she concealitig from him both 
her right to t^e money, and the existence of the 
settlement ; ten years afterwards she died, and 
after her deatiSiCie filed a bill to have the money 
paid to him ; — Held, that the settlement was voul 
as being a fraud on his marital right. Goddard 
V. 1 Russ. 485 ; 25 R. R. 111. 

Where a husband, before his marriage, had 
sufficiently early notice that it was intended to 
settle the bulk of the intended wife’s property, 
and nothing passed to justify a belief on the 
husband’s part that, at the time o? the marriage, 
no such settlement had been made : — Held, that 
the husband was not entitled to set a<^de a 
seitlement which it appeared had been made 
before the marriage, although he was no party 
to it, and was not proved to have been actually 
cognisant of any settlement havmg been made. 
W)dghy v. Summon^ Wrigley v. Wriglcy^ 3 
Be a. & 458 ; 18 L. J., Ch. 396 ; 13 Jur. 

A lady pending a treaty of marriage, which 
afterwards took effiect, made a voluntary assign- 
ment of part of her property to her sister : — Held, 
that tli%* husband, who was, under the circum- 
stances, presumed tp have had •notice of the 
assignment before his marriage, was not entitled 
to set it aside on the ground of fraud upon his 
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marital right. Relief against a disposition of’ 
property by the intended wifO, pending a .treaty’ 
of marriage, can only be given when the husband 
has been kept in ignorance of the transaction ; 
and, semblc, that, r'i applying the principle upon 
which conveyances made by tlie intended wife, 
]iending a treaty of marriage, are avoided on tlie 
ground of fraud upon the marital right, the court 
will takenito consideration the meritorious object 
of such conveyances, and the situation of the 
intended husband in point of pecuniary means. 
St. George v. Waltc^ 1 i^Iyl. (k K. 610 ; Coop. t. 
Brough. 129. 

A hettlemcnt made by a woman of her personal 
property after her engagement to lie married, set 
aside at the suit of the husband, altliough ho wa.l 
told before the marriage that she had executed a 
settlement affiecting her property. Prldeavx v. 
Lonsdale^ 4 Giffi. 159. See S. C, on appeal, 
supra. 

Heitlier she herself nor her hushfind was 
acenrately informed of the nature and effect of 
the trusts of the settlement : — Held, that the 
doctrine of constructive notice of the contents 
of an mstrument was not sufficient to bind 
the husband on the ground of acquiescence. 

Notice to Husband after Marriage — Delay or 
Acquiescence,] — A woman a few days before her 
marriage, and without the kiiowledg-e of her in- 
tended husband, transferred a sum of stock to 
trustees^ ii])on a parol trust, as alleged by the 
trustees, for l^r separate use for life, and, after 
: her death, for the benefit of her children. The 
fact f)f this transfer became kiio^'u to the hus- 
band some time after the marriage. The divi- 
' deuds were received by the wife fiom the date of 
i the marriage until her death, which took place 
seventeen years after. After her death the hus- 
band filed a bill, praying a transfer of the stock 
and containing a statement that 'the dividend 
were duly paid to the wife during the covertui'e . 
— Held, under the circumstances, that the hus- 
band was precluded from asserting his claim to 
the stock asffiaving been transferred in fraud of 
his marital right. Loader v. Clarke^ 2 Mac. & 
G. 382. 

Note cancelled during Treaty for Marriage.] 
— Marriage settlement of personal property in 
general terms; “all m(?ney, debts, bills, bonds,notes, 
kc.” ; — Held, there is not inference of fraud from 
caucejling a note, the only instrument of that 
description, during the treaty, %n a fair moral 
consideration, the marriage not taking place on 
representation of particulars, or on account of 
such personal property. Le Manneville 
Cronijiton^ 1 V. & B. 354 ; 12 R. R. 233. 

Bond for valuable Coneideration.] — Bond by a 
woman about to marry without her intended 
husband’s knowledge, but for valuable considera- 
tion in respect of an antecedent debt : — Held, the 
husband could not be relieved against it. Con- 
cealment, however, of such security and debts 
not to be encouraged. Blaneliet v. Poster^ 2 Yes. 
Sen. 264. 

Mortgage in Favour of Mother.] — Under the 
will of her father, Mrs. M'Wade was interested 
for life in the profits of a mine. A fortnight 
before her marriage she executed a mortgage of 
her interest to secure the payment to her mother," 
Mrs. Brodhnrst, of a sum of money.* Mrs. 
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M'^Vade, ^th her children, tos residing with 
lier mother. This was a bill by the husband Ca 
pauper) and his children (he being their next 
friend) seeking to hare the mortgage (of which 
he alleged he knew nothin|^ before marriage) 
set aside, or that an account should be faken of 
what, if anything, was due to Mrs. Brodhurst : 
— Held, that the bill must be dismissed so far as 
it regarded the mortgage, there being no evidence 
of fraud. 2I‘irade v. BrocVivr.it, St L. T. 924 
^0. A, Affirming 24 W. U. 232. 

Trust for separate TTse— After-taken Husband,]^ 
— Qutere, whether, notwithstanding the case of 
Bcirtr^ V. Thornycroft (15 vSun. 420; 5 L. J. 
6h. 140), a trust for the separate use of a 
single woman is valid against an after-taken 
husband. Jlaher v. Iloilo, 2 Y. A C, 317 ; 6 
L. J., Ex. Eq. 12. 

Action against Solicitor.]~-Bill by husband 
against the solicitor of his wife as sole defendant 
aUeging that the plaintiff and his wife were 
living separate ; that the defendant had been 
before her marriage, and up to the present time, 
the wife’s solicitor : that he had in that character 
prepared a deed, by which the wife fraudubi^ntly 
conveyed a sum of 300^. to trustees for her own 
benefit, in fraud of tlie plaintiffis marital right ; 
and praying that the plaintiff might be declared 
entitled to the 300^., and for discovery, and that 
the defendant might pay the costs. Demurrer 
for want of equity allowed, Kelhj v. Bogers, 1 
Jur. (K.S.) 514 ; 3 W. R. 442. ^ 

Whether such a bill will he against the solicitor 
alone, quaere. *ilh. 

Action by Husband’s Representatives against 
Widow.] — A lady, being about to marry, placed, | 
unknown to her intended husband, money in the ] 
hands of a third party, to hold in trust for her. 
The marriage was solemniseil, and, during the 
coverture, the dividends were allowed to accu- 
mulate. On the death of her husband, the 
widow instituted a suit, and obtained a decree, 
against the legal personal representatives of 
the trustee, for the transfer and payment to 
her of the fund and accumulated tUvidends. 
Parties interested in the deceased husband’s 
estate thereupon filed a bill against the widow 
and the legal personal re^^resentatives of the 
trustee, claiming to have the benefit of the de- 
cree, and a transfer and payment of the fund 
and dividends tc^ them, on the ground thjtt the 
so plarcing the money in the hands of a trustee 
was a fraud on the husband’s marital right. 
To that bill the widow filed a demurrer for 
wcCut of equity, and the court allowed the de- 
murrer. GrcLzelrooh v. JPeroiml, 14 Jur. 1103. 

Provision by Intended Wife for Children of 
Prior Marriage.] — A widow, before her marriage 
with her second husband, assigns over the 
greatest part of her estate to trustees, in trust 
for children by a former husband. Though this 
was without the consent of the second husband, 
yet it being to provide for her children by 
former <phusband, it is good. And husband 
suppressing the deed, decreed to pay 800Z,, befhg 
the sum proved to be mentioned in the deed as 
the value of the estate. Btunt v. Matthetos, 1 
Verm 40S. 

^ A widow, before her second marriage, without 
the privity of her intended husband, assigned a 
term in trust for herself and child ; — ^Held, good ; 
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but a power reserved to dispose of the remainder 
of the term after the decease of herself and 
child, held void ; for not being disposed of before 
marriage, it vested in the husband. Blithe' 
cane, 2 Ereem. 91. 

A widow made provision for her children 
without the privity of her intended husband, 
who complained of fraud on the marriage treaty^ 
but did not pretend he could make a settlement. 
His bill, therefore, to avoid the provision for his'^ 
wife’s former childrerr, was dismissed. ICuig v. 
CottoJi, Mos. 261 ; 2 P. Wms^. 357, 674, n. 

Fraud by Intended Husband upon Wife and 
Wife’s Father.] — The rule that a conveyance of 
the property of, or a security given by a woman 
during the treaty for, her marriage, ivithoiit 
valuable consideration, and without notice to the 
intended husband, will be set aside as a fraud on 
his marital rights, rests upon the peculiar right 
which a husband hfis in his wife’s property ; and 
a wife has no similar equity to have a convey- 
ance of the property of, or a security given by,, 
the intended husband, set aside on that ground. 
jSBKeoglh v. M^Keogli, Ir. B. 4 Eq. 338 ; IS W. E. 
861. 

But where, upon a marriage, the father of the 
husband agreed to give up to him a farm and 
stock, in consideration of the wife’s fortune being 
paid to the father, it being then stated that the 
intended husband was not indebted to any 
extent ; and a deed was drawn up and executed 
in pursuance of the agreement, and on the same 
day that the deed was executed, the intended 
husband gave his father a promissory note for 
200Z. : — Held, that the giving of this note, 
coupled with the statement that the son was not 
indebted to any extent, was a fraud upon the in- 
tended wife and her father, who gave the 
fortune. Jh. 

C. KEVOCATION. 

1. In General. 

Appointment upon Trusts — Reappointment 
upon different Trusts.]— A single lady, having 
under a wdll a general power of appointment, to 
be exercised whether covert or sole, over a fund 
in the hands of trustees, executes an appointment 
upon certain trusts, and contaiiffifg no power of 
revocation. Afteiwards she executes a deed 
revoking the former one, and appointing the 
fund to trastees upon such trusts as she, whether 
covert or sole, should appoint. She then marries, 
and after the marriage she executes an appoint- 
ment declaring the trusts upon which the trus- 
i tees of the lasj preceding deed should hold the 
i fund, being trusts for the benefit of herself, her 
I husband, and children. The fund had remained 
I all the while in the hands of the original trus- 
I tees of the will : — Held, on a suit to establish 
I the trusts of the last deed, that the first appoint- 
ment was void as imperfect and voluntary, and 
the fund ordered to he transferred upon the 
trusts of the last deed. (^Sloam v. Cadogaiif 
Sugd. on Vendors, App. 9th edit., No. 2^ 
commented on.) BeaUon v. Beatnon, 12 Simf' 
281. 

r 

Revocation under Power — ^Deed Poll — Sub- 
stituted Trusts.] — A father, by deed^ settled 
certain leaseholds upon hia- son, D., absolutely, 
and a certain rentcharge and stock in the public 
funds upon X). for life, udbh remainder to his 
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chiklren. The settlor afterwards by a deeclpoll, 
which he had reserved to himself power to make, 
revoked all the uses, trusts, estates, &c., of the 
settlement, so far as the same related to his son, 
j3., and declared that all estates, shares, right, 
interest, and benefit whatever given by the 
settlement to or in favour of the said D,, should 
he, and remain to the use of trustees, their heirs, 
executors, and administrators in trust, during 
'^he joint lives of D., and his wife M-, to pay the 
annual income to M, for her sole and separate 
use, and for the support of' her children by D. ; 
and if B. should dre in the lifetime of M., in 
trust, to pay the same to her during her widow- 
hood, for the support of herself and her said 
children, with a limitation over in favour of 
such children, in case of her death or second 
marriage. D. died in the lifetime of M., leaving 
several children by her »<Jield, that the deed- 
poll was not to be considered merely as a revoca- 
tion of B.’s life estate, but that the trusts of the 
second deed were to be substituted tor the trusts 
declared by the first deed in favour of D. ; con- 
sequently, that M. took an estate for life, or 
during her widowhood, in the rentcharge and 
stock, as well as in the leaseholds. AJujell 
v. Daiomn^ 3 Y. tk C. 308 ; 8 L. J., Ex. Eq. 50. 

Besettlement by Agreement in consideration 
of Advance to Eldest Son.] — A., on marriage, 
settled lands to himself for life, remainder to 
wife for jointure, remainder to first, &c., sons in 
tail male, reserving power of charging with 
3,0002. for younger children, on pajnnent of 
debts, and covenanted to lay out 6,000L, part of 
wife’s portion, in lands to same uses ; the 6,0002. 
is laid out. After eldest son came of age, it was 
agreed, in consideration of his advancing 3,00UZ. 
for purchase of commission in army, to make a 
new settlement more beneficial for younger | 
children, by which lands were limited to former 
uses, but A. was empowered to charge 3,OOOZ. for 
each of younger children, and covenant to lay 
out 6,OOOZ, was released , court refused to set 
aside last settlement. Kerry (^KarV) v. Fit::- 
maurioe {LorK)^ 2 Bro. P. G. 384. 

Alteration of Original Ximitations,] — By a 
settlement in 1862 real estate then subject to a ; 
mortgage in fee was conveyed by B. to trustees, ! 
upon trust to -poa’mit E. to receive the rents for 
her separate use’ and upon further trusts for such 
persons and for such estates as R. should appoint. 
In 1868 B. and E., by a deed containing no 
recitals, mortgaged the property m fee (subject to 
the prior mortgage), the proviso for redemption 
reserving the right of reconveyance to R., “ her 
heirs or assigns or as she or they shall direct — 
Held, that this proviso did notalter^he limitations | 
in the settlement so as to confer upon B. an 
absolute estate in fee simple. Byi'oti's fettle- 
me/it, III re, or Reynolds, In re, WilUavis v. 
Mitchell, [1891] 3 Ch. 474. 

An estate was conveyed in 1826, by way of 
mortgage, to two persons, for a term of years, 
and, subject thereto, to such uses as A. B. and 
C. I), (fatijer and son) should jointly appoint, 
^-Snd in default to the use of A. B. for life, with 
remainder to the use of C. D. in tail, with 
remainder ^ A. B. and C. D. in fee. In 1839 
A. B. and 0. B., and the mortgagees under the 
deeds 1826, conveyed the estate to E. F. in 
fee, by way of mmtgage, with a proviso for 
reconveyance to A. B. and C. B., and their heirs, 
if A. B. and C. B., or either of them, their or 
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either of their heirs, should pay the money' > 
advanced. There were aho f|ontained.i a decla- , 
ration, that, as between A. i>. and C. B., the 
mortgage debt should be considered as a clmrge 
on the estate, and :^hat A. B., during his life, 
should keep down the interest. U. !>., the son, 
died in the lifetime of A. B,, the father, leaving 
a son ; — Held, that the limitations contained in 
the deed of 1826 were not altered by the deed of 
1839, notwithstanding the form of the proviso 
for redemption therein contained. v. 

Wilson, 19 L. J., Ch. 365 ; 14 Jar. 1126. 

Real estate was settled on the husband for 
life ; remainder to his wife for life, remainder 
to the heirs of the body of tlie wife, remainder 
to the right heirs of the husband ; the husband, 
and wife barred the wife’s estate tail, and by 
that and other deeils it was settled to such uses 
as the husband should appoint. He appointed, 
by a deed of July, 1817, to such uses as “ he and 
his wife should jointly appoint, and in default to 
himself for life, remainder to his wife for life, 
remainder to his son in fee.” The husband and 
wnfe made several mortgages, all except one 
limiting the equity of redemption upon or con- 
sistently with the uses of the deed of 1817. In 
1832 they made, under the power in the deed of 
1817j?>another mortgage, which limited the equity 
of redemption to the husband and wife, ‘‘ their 
heirs or assigns, or to such other persons, Ac., as 
they should direct,” and by a deed of even date 
certain terms were assigned to attend the inheri- 
tance according to the uses of the other deed of even 
date : — ^^eld, ^lat the deed of 1832 was intended 
to vary the limitation of the equity of redemption, 
and defeated the limitation of the deed of 1817. 
Whfthread v. Soiith, 2 Eq. B. 3f7 ; 3 Be C. M. 
A G. 727; 23 L. J., Ch. 611; 18 Jur. 475 ; 

2 W. E. 177. 

Settlement on Husband and Wife only — Re- 
vocation by Joint Deed poll.] — On marriage, a 
sum of 9,060Z. was vested in trustees upon trust 
to pay the interest to the husband for life, 

I and after his death to the wife for life, anti 
i after the de^^th of the survivor to pay the prin- 
cipal to such persons as the survivor should 
direct. The husband having occasion for i^ney, 
the wife joined him in executing a deed-poll, 
whereby they appointed the money immediately 
to the husband; but the trustees dechning- to 
act without the directions of the court, this bill 
was filed ; and upon personal examination of the 
wife, f he court directed the trustees to pay the 
money to the husband, and tf deliver up the 
settlement to be cancelled. 31acarm ieky. JB idler , 
1 Cox, 367. 

Settlement adopted by Petitioner — Inconsis- 
tent Gift by Will.] — By a post-nuptial settle- 
ment in 1805, made b^ween the husband and 
the father and mother <n the wife, and executed 
by the wife, although she was not named as a 
party to it, the husband created a jointure for 
the wife, and the father and mother appointed 
certain sums to the wife, and the husband cove- 
nanted to assign these sums to trustees, in trust 
to accumulate during the joint lives of husband 
a^d wife, and after the death of either^ for the 
survivor for life, with power of appointment 
among the children, and in default of appoint- 
ment, equally. The husband died in 1814, with- 
out having exercised the power of appointment. 
In 1815 the widow presented a petition to the 
lord chancellor, for maintenance for the* eldest 
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SOD, and in this petition she referred to the set- 
'"'tleinent, showing to what she and the younger 
*^children were entitled. She received her 3 ointiire, 
and the interest on the sums appointed during 
her life. She died in 1868, having executed a 
testamentary disposition in iSie Scotch form dis- 
posing of the sums appointed as her ''absolute 
property : — Held, that she must be held to have 
adopted the settlement, and that it bound the 
sums appointed. Jungston Booths Ir. I!. *1 Eq, 
589. 

Settlement in contemplation of Marriage — 
Eevocatfon immediately before Marriage.] — 
Upon a marriage contemplated between A. and 
B., the lady’s fortune, vested in C. her former 
guardian, ivas on the 14th March, after treaty 
and agreement with C., vested in trustees for the i 
lady, “ her executors and administrators and ' 
assigns,” until the marriage, and afterwards for 
her, her husband and children. On the 27th 
March, and before the marriage, the husband 
and wife, without the intervention of C., revoked 
the settlement, and married the next day. A bill 
by the husband, claiming the fund unalfected by 
the trusts of the settlement, was dismissed with 
costs, the court holding that a revocation, under 
such circumstances, could not be maintip.ned. 
Pagp, V. Horna, 11 Beav. 227 ; 17 L. J., Ch. 200 ; 
12 Jur. 340. And see S, 0 Beav. 670. 

Marriage found void — Sesettlement on 

Eemarriage'good.] — In contemplation of marriage 
between A. and B., settlements were »nade of 
real estate belonging to B,, the iiiteiided wife, 
4and of personalty belonging to A., the intended 
husband, upon ruses and trusts which, after the 
solemnisation of the marriage, were to arise for 
the benefit of the husband and wife, and their 
issue. The marriage ceremony was performed 
and the parties lived together as husband and 
wufe ; but after the lapse of more than a year, 
and before the parties had any children, the 
marriage was discovered to be void, and they 
executed deeds purporting to revoke the former 
settlement. Some tinxe afterwards, a new set- 
tlement, in contemplation of marring^, was made, 
includfing the same property as the former, bat 
different from the former in the interest given 
to the iSsue, as well as in other provisions. The 
parties then intermarried, and there was issue of 
the marriage : — Held, that ^he first settlement, 
being founded oe mistake and misapprehension, 
was not binding on the parties, and that the 
rights of the issue, both as to the real estate and 
the personalty, were regulated by the second 
settlement. BoJAtimn v. PlclieMoti^ 3 Buss. 399 ; 

7 L. J. (o.s) Ch. 70. 

^ Marriage Abandoned — Subseq^uent Mar- 

liage to Different Person,] — Settlement in con- 
templation of ‘a marrmge which never took 
effect, A feme sole in contemplation of mar- 
riage with A. B. settled a certain fund upon 
trust for herself until the solemnisation (if any) 
of her marriage; or in case no such marriage 
should be solemnised, and after the solemnisa- 
tion (if any) of the same marriage, upon trust 
for herself and her children. The fund was 
transferred to the trustees, but the intended 
marriage did not take effect, and the woman 
married another person : — Held, on the con- 
struction of the settlement, that it applied to 
any marriage, and that she could not revoke the 
settlement previons to her marriage ; and that 
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the tmstees had committed a breach of trust for 
which they were answerable. M ‘ JDonell v. Heb. 1 1- 
16 Beav. 346 ; 22 L. J., Ch. 342 ; 16 Jur 
1148; 1 W, K. 71. 

Post-nuptial Settlement falsely reciting Ante- 
nuptial Agreement.]— -A post-nuptial settlement 
was made by A. and his wife of a share of real 
and personal estate of the wife, in the hands of 
the trustees. No notice Svas given to the trus- 
tees, and no fine was levied. The deed recited*" 
the ante-nuptial agrf,ement, but it was proved 
that there never was any. JThe effect of the set- 
tlement was to give the husband a life estate, 
with remainder absolutely to the survivor, and 
there was no provision for children : — Held, both 
husband and wife desiring it, that this deed was 
a nullity; that as against the husband it was 
voluntary ; and that it was not such a settle- 
ment as the court -^ould enforce against the 
wife. The property was therefore treated as if 
it had never been settled. Hogarth v. Pkillijjii, 

4 Drew. SCO ; 28 L. J., Oh. 195 ; 4 Jnr. (N.s.) 
1093. 

Eevocation of Joint Appointment by Survivor 
only.] — Under a trust iu a marriage settlement 
for the chikken of the marriage as the husband 
and wife shall by deed with or without power 
of revocation and new appointment ]Ointly ap- 
point, and in default of and subject to any such 
joint appointment as the smwivor shall by deed 
with or without power of revocation and new 
appointment or by will appoint, a joint appoint- 
ment expressed to be made subject to the power 
of revocation and new appointment mentioned 
in the settlement may be revoked by the sur- 
I vivor and a new appointment made. Prvdendl 
V. Elwpsi (1 East, 442) and Dixon v. Pyner (55 
L. J., Ch. 566) followed. Har(lin(j.^hi Fogers 
I Y. Harding, 63 L. J., Ch. 725 ; [1894] 3 Oh. 315 ; 

! 7 K. 414 ; 71 L. T, 269 ; 42 W. R. 677— C. A. 

Power of Eevocation “ they not having issue 
between them ” — Son Dying in Lifetime of 
Mother,] — A proviso in a settlement, if the wife 
survive her husband, they not having issue be- 
tween them, then she may revoke the settlement. 
Husband dies, leaving a son, who dies in the 
lifetime of his mother ; she may revoke the 
settlement. Holt v. Burley, 2 Yearn. 651 : Pre, 
Ch. 293. 

Implied Eevocation of prior Will hy Settle- 
ment.] — Settlement of personal estate upon a 
second marriage, upon trust to pay to such per- 
sons,^ &;c., as the settlor shall by deed or will 
appoint, and in default thereof to his issue. 
Construction -^pon the whole, that it was to 
operate unless a subsequent instrument should 
he executed ; a prior will, therefore, revoked. 
LeighK'. Korhury^ 13 Yes. 340. 

2. Revocation op Yolontaey 
Settlements. 

a. What Amounts to. In Gf-e^fieral. 

Subsequent Voluntary Settlement.]— Where^ 
there are two voluntary conveyances of the same 
estate, the first shall prevail. " Goodtim v. Good- 
win, 1 Ch, Rep. 173. 

In voluntary deeds and voluntary 5tppoint- 
ments, the firsf is to take p^ace, Chadwick v. 
Doleman, 2 Yern. 530. 
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Of two conveyances of property, the first held 
to be for valuable consideration, the second 
voluntary ; and even if both were voluntary, the 
first held to be good and irrevocable by a subse* 
'Client voluntary settlement. Scott v. Scott. 11 
Ir. Eq. E. 487. 

A. made a voluntary settlement of lands 
(subject to an annuity of lOOf. to his youngest 
son), m trust for his eldest son and his heirs, 
^ which settlement did not contain any power of 
revocation. The eldest son being dead, the 
father made another setllement of the same 
lands, to the use of Jiimself for life, remainder to 
his younger ^son for life, remainder to trustees 
to preserve, <fcc., remainder to first and other 
sons to youngest son in tail. The first deed 
came into the liands of the eldest son’s heir, and 
the other to the second son. who brought a bill 
to set aside the fiz’st ; both sons having been 
otherwise provided for, it ^'as held, that though 
both deeds were voluntary, yet the considera- 
tion of being a younger child was not sufficient 
to set aside the first deed. Clavering v. Clatev- 
hig, 7 Bro. P. C. 41U ; 2 Vein. 473 ; Fre. Ch. | 
S3.5. ! 

Where a father by a voluntary deed conveyed | 
to trustees upon trust to allow him the rents and 
profits for life, then to the use of Ins son. He 
afterwards on the marriage of his son executed 
another deed, by which he gave up the rents and 
profits to the son, and after certain other limita- 
tions reserved the ultimate reversion to himself : 
— Held, that there being no evidence to show 
that settlor considered the former (deed as still 
subsisting after the execution of the latter, the 
limitation in the latter did not prevail over the 
former, and that the reversion belonged to those 
claiming under the son and not to those claiming 
under the settlor. Crolwr v. Martin. 1 Dow 
(K.S.) 16 ; 1 Bligh (O.S.) 573 ; 30 E. E. 93. 

Where Power of Revocation — Terms not 
Complied with,] — One makes a voluntary settle- 
ment, with power of revocation on tender of a 
guinea, and afterwards settles the same lands to 
different uses, but does not tender the guinea ; 
whether this is a revocation, qupere. Arundell 
V. Philpot^ 2 Vern. 69. 

Settlement of leasehold estates is not revoked 
by subsequent assignment by trustee to settlor 
entitled for l^fjj, or by the will of the latter ; no 
Intention to revoke appearing and the term of a 
power of revocation not being complied with. 
^Mllsan v. Mlmn^ 6 Ves. 656 ; 6 E. E. 19. 

By his will, dated the 12th June, 1879, P., after 
appointing trustees and executors and making 
certain pecuniary bequests and devises of real 
estate, befiueathed to them all his personal estate 
upon certain trusts. The tes^tor made four 
codicils not affecting the general bequest in 
the will. By an indenture of settlement, dated 
the 8th Jan., 1880, P. declared that a sum of 
money should be held by trustees upon trust 
that they should deal with the same in such 
manner as the settlor should by any writing or 
writings revocable or irrevocable “ but not by 
bis last will and testament, or any codicil 
>j:hereto, uiJless he should expressly refer to the 
said trust fund and premises, order and direct, 
by such w;^*iting or writings, the trusts of the 
said indentiu’e might be absolutely revoked, 
annulled, altered, varied, or otherwise dealt with 
at the &ee will and pleasme of ^he said P. ” : — 
— Held, that the general bequest did not operate 
as an exercise of the power of revocation and 
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now appointment contaiiieil in the settlement. 
Charles v. Burke. 60 L. T. 380. ’ ’ 

Where no Power of Revocation— Subsequent 
Will.] — voluntary deed executed m favour of 
children, without power of revocation, is not 
revokec^by a subsequent will Bolton v. Bolton^ 
3 Swanst. 414. 

Voluntary settlement, without a power of 
revocation, shall bind the partjq and shall not 
be defeated by a subsequent will. Tillers v. 
Beaumont^ 1 Vern. 100, 

A voluntary deed of settlement is no^ voidable 
by the settlor merely because it does not contain 
a power of revocation, lie nr f} v. Arwstronq. 18 
Ch. D. 668 ; 44 D. T. 918 ; 30 \V. E. 472. *■ 

A settlement, though voluntary, is not re- 
vocable. After a voluntary settlement, a man 
cannot devise the same estate, though for 
payment of his debts. Bale v. Newton^ 1 
Vern. 464. 

A father makes a voluntary settlement to 
trustees and their heirs in trust to receive the 
profits, and to put them out for the increase of 
the fortunes of his daughters A. and B,, and aho 
executes a bond to the same trustees, to pay 
them 1,000Z, at a certain day in trust for the 
saicVlaughters, but kept both deed and bond by 
him till his death, and received the profits ; and 
then by wiE, taking notice of the bond, gives 
legacies to A. and B. in satisfaction thereof, and 
the surplus of ffis separate estate to his said two 
daughters, and his four younger children : yet 
A. anc> B., electing to have the benefit of the 
settlement aiid bond, decreed for them, and an 
account of the profits from the date of the settle- 
ment, and the 1,000Z. with int?sirest from the 
time it was payable by the bond. Barloio v. 

I Heneagr^ Pre. Ch. 211. 

Subsequent Sale.] — ^Where a debtor conveyed 
all his real estate upon trust to sell and pay ofi 
his debts, and as to any ultimate surplus to pay 
the same to trustees to be held by them in trust 
for the separate use of his wife for life, and after 
her decease, in trust for their children in equal 
shares as tenants in common : — Held, in a suit 
by a subsequent purchaser for value (at m sale 
in execution) of the grantor ‘s interest in some 
lands comprised in the conveyance, the deed of 
conveyance was not revocable, there being an 
ultimate trust for th« benefit of wife and children. 
Oodfrey v. PooU\ 57 L. J., P.^G. 78 ; 13 App. 
Gas. 497 ; 58 L. T. 685 j 37 W. E. 357— P. G. 

t 

Subsequent Mortgage.] — A mortgage after a 
voluntary settlement, with a power of revocation 
and a will in confirmation of it, is a revocation 
pro tanto only. Perkhts v. Walker^ 1 Vern: 17, 

^Settlelnellt with power of revocation, subse- 
quent mortgage a revocation pro tanto only. 
lliorne v, Thorne^ 1 VeiTi. 41. 

A father, tenant for life, with remainders to his 
son, joined with the son in executing a post-nup- 
tial settlement, by which the father and the son 
assigned the lands to a trustee in trust for the 
father for life, subject to an annuity for the son ; 
and after the father’s death in trust for the son, 
subject to a jointure (charged by the pre-exist- 
ing deed), and charged with a sum for portions 
of the younger children of the father. The 
father and son afterwards joined in a mortgage 
which did not notice this settlement : it con- 
tained covenants for title, but not against in? 
ciimbrances : — ^Held, that the settlement as re- 
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garded thr, provisions for the younger children 
v/as not vdluntary o^- void as against the mort- 
gagee, nor revocable by the father and son ; and, 
even if it was revocable, was not revoked by the 
mortgage. Bennett v. Berm^'d, 10 Ir. Eq. K. 
581. ^ 

Yolnntary settlement by husband and wife, of 
wife’s estate on themselves for life, remainder to 
J,, grandson of the wife in tail, remainder as 
husband or wife should by will appoint : hus- 
band and wife mortgage the estate to a creditor 
of the husband by lease and release, without a 
fine ; husband and wife being dead, and the 
grandson being dead without issue, qmere, 
whether the mortgage was good against the heir 
o^^the wife. Adney v. Fields Ambl. 654. 

Subsequent Issue of Voluntary Bonds.] — A. 
executed a voluntary settlement of personal pro- 
perty, upon trust after his death to pay there- 
out his debts, and also any legacies or sums of 
money, not exceeding in the whole 400/., which 
the settlor by will or by any writing signed by 
him should direct, and subject thereto, upon 
trust for B. A., subsequently, and with intent 
to defeat the settlement, executed voluntary 
bonds for sums far exceeding ^00/. : — Held, that 
the }x>nds constituted debts within the meaCing 
of the settlement, and were payable, m the 
administration of assets, after simple contract 
debts for value. Marhivell VA^Inrlticell^ 34 
Beav. 12. 418 ; 34 L. J., Ch. 55 ; 10 Jur. C^.S.) 
816 ; 10 L. T. 834 ; 12 W. R. 1096. ^ 

0 

Letter to Trustees.] — A settlement made by a 
person going bejond sea, though voluntary, not 
to be controlled by a letter written by him after- 
wards to the trustees. Clavell v. Littleton^ Pre. 
Ch. 305 ; Glib. Eq. R. 37. 

Voluntary Agreement to deliver up Deed.] — 
A. makes a voluntary settlement on B., who, 
after, agrees to deliver it up without considera- 
tion. This agreement shall bind in equity, for 
a voluntary settlement may be surrendered 
voluntarily. Wentworth v. Be'cergintj^ Pre. Ch. 


Conveyance for Value.] — The appellant con- 
veyed certain real estate to his wife by two 
voluntary settlements, without consideration. 
The wife died intestate, and the appellant ob- 
tained administration m his marital right. In a 
suit for administration by one of the next of kin 
of the wife, against him as administrator, pray- 
ing that the real estate might be got in and sold, 
he pleaded that the voluntary settlement had 
beep, avoided by a subsequent sale and convey- 
ance for value : — Held, that, if the sale was not a 
bona fide conveyance for value, it had no opera- 
tion to defeat the prior settlement ; and that if 
it was a conveyance for value, it was a breach of 
trust on the part of the administrator, and that 
he was liable in either case to account. Hard- 
mg v, Rowell, 60 L. T. 578— P. C. 

Settlement made under Mistake as to Interest 
in Property — Settlor not Bound.] — A woman 
conceiving that she had an absolute interest 
certain personal property, in which in fact, her 
children were jointly interested with her, made 
a voluntary settlement of it upon herself for hfe, 
with remainder to her children : the settlement 
not being binding upon the children, was held 
not to-, be binding upon herself. Croehett v. 
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Crockett, 1 Hare, 451 ; 11 L. J., Ch. 279 ; 6 Jur. 
531. 

h. Retention or Cancellation of Deed by 
Settlor. 

Principles.] — Party executing a voluntary 
deed, is not concluded by the legal ceremonies 
of formal execution. If he retains it in his 
custody he shows a plain .intent not to divest 
himself of power over it, but to hold it just as r 
revocable as a will ; whatever words he 
uses, that intent mus? determine its character, 
Uniueke v. /^Z/av, 2 Moll. 268r 

A voluntary deed, if perfect, will-he executed 
after the death of the grantor, because, between 
the executor and the donee, there is no prefer- 
able equity. Id. 265. 

If a voluntary deed is regularly executed, and 
delivered over to a tijiistee, and so put out of 
the control of the party, showing the design 
to divest the power of revocation, the party is 
bound, and the person intended to be benefited 
by that deed would have a right to come into 
this court against the trustee, to call upon him 
to secure the deed, and deposit it so as to be 
available for him. Id. 267. 

A. executes a voluntary deed, assigning a 
chose in action to a trustee for her nephew, to 
take effect at her death, which she retains in 
possession. Her nephew, Imowing of the dis- 
position, borrows 400Z. from her, and arranges 
with the trustee that so much is to be deducted 
from the sum assigned by the deed upon the 
death of A. ; but there was no evidence that 
A. was privy to that arrangement. Upon a 
bill filed against the personal representative of 
A., who was the trustee in the deed, by the 
nephew, tcT set it up, A. having afterwards 
destroyed the instrument, and executed a new 
one, giving over the interest to another person, 
the wife of the trustee: — Held, that whether 
it contained a power of revocation or not, and 
however formally executed, the retention of 
the deed in the custody of the donor made it 
revocable, and the bill was dismissed, reversing 
a former decree m favour of the nephew, but 
without costs. An equity distinct from the 
general question might bo raised as to the 
4UUZ. if it could have been shown that A. was 
privy to the arrangement touching the repay- 
ment of that sum. Jd. 257. ^ 

Deed for Purpose never completed.] —A volun- 
tary deed, never parted with, executed for pur- 
pose that has never been completed, is considered 
in equity as an imperfect instrument. Cecil v. 
Butcher, 2 J. & W. 673 ; 22 R. R. 213. 

A Yohmtary conveyance, for the purposes of 
conferring a (Qualification under the Bedford 
Level Act, was executed by a father in favour 
of his ^on, and registered, but never communi- 
cated to the son, who died soon afterwards. 
The legal estate was outstanding in a mort- 
gagee : — Held, that the father was entitled to 
have the property comprised in the deed con- 
veyed to him. Childers^. Childers, 26 L. J., 
Ch. 743 : 3 Jur. (n.s.) 1277 ; 5 W. R.^859. Re- 
versing 3 Kay & J. 310. 

Conveyance kept Secret — Subsequ^t Devise.} 

— W. made a secret conveyance of several estates 
to his daughter who was married, and had 
a portion and was jointured. He kept posses- 
sion of the estates, and of tlie deeds, and after- 
1 wards by will devised the estates : — ^Held, the 
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devise good, the conveyance being kept secret, 
and he continiimg in the possession of the estate. 
There was no evidence that he made the con- 
,^eyance to avoid being sheriff of London, by 
putting the legal interest out of himself, and 
thinking by that means he may swear to his 
want of qualification, but it appeared he did 
not take the oath, but paid ,tho fine for not 
serving the office, ^irch v. Blaarave, Ambl. 
'" 264 . 

A voluntary deed kept ^y a penson and never 
cancelled, will not be set aside by a subsequent 
will. Bouglitim v. ISovghton^ 1 Atk. 025 ; 9 Mod. 
212 . 

Subsequent Voluntary Deed.] — ^A person exe- 
cuting a voluntary settlement passes the estate 
out of himself, though he retained the deed in 
his own possession ; and soich settlement is not 
affected by a subsequent voluntary deed, de- 
livered over to the party in whose favour it is 
made. The court, in the absence of special 
circumstances, will give effect to the first legal 
instrument in favour of the party claiming 
under it. Roberts v. Wllhamsy 4 Hare, 130 ; 11 
L. J., Oh. 65 ; 3 Jur. 1057. 

Deed not disclosed until Death of Settlor.] — A 

voluntary deed, though retained by the grantor 
until his death, held valid. Bonjield v. Hassel^ 
m Heav. 217. 

A settlement whereby lands are assured to a 
trustee to the use of the settlor for life, and 
afterwards in trust for volunteers, and which is 
not communicated to the trustee until after the 
settlor’s death, is valid, notwithstanding the 
disclaimer of the trustee. A power to appoint 
new trustees contained in the indenture is there- 
fore exercisable. Jones v. Jones, 31 L, T. 535 ; 
23 W. E. 1. 

The testator, by a voluntary deed, covenanted 
with trustees that, in case A. and B., his two 
natural sons, or either of them, should survive 
him, his (the testator's) executors and adminis- 
trators should, within twelve months after his 
death, pay to trustees named in the deed 
60,0O0Z. upon trust for such of them (A. and B.) 
as should attain twenty-one years, and be living 
at the time o| his death, and if neither of them, 
having survived him, should attain twenty-one, 
then upon Mst for him (the testator), his 
executors and administratoi’s. The testator re- 
tained the deed in his own possession until his 
death, and did not communicate it either to the 
trustees or to A. and B, The testator hy his 
will, dated some years later than the deed, be- 
queathed all his property upon trust for the 
benefit of his wife, his sons A. and B., and his 
legitimate children. After th^ death of the 
testator, the deed of covenant was found amongst 
his papers. A. survived the testator, and attained 
twenty-one : — Held, that although the deed of 
covenant was voluntary, it nevertheless created 
a trust for A,, and that the refusal of the trustees 
to sue at law upon the covenant did not prejudice 
the right of A. to recover the payment of the 

- debt out 0 # the assets of the testator ; and that 

’-^deed was not of a testamentary nature, there 

- being no power of revocation reserved to the 
covenants ^ that the retention of the deed in the 
possession of the covenantor, and the absence of 
commisaication respecting it to the trustees and 
the cestuis que trust§nt, did not affect its validity. 
Fletcher v. Fletcher, 4 Hare, 67 ; 14 L. J., Ch. 
66 ; 8 Jur. 1040. 


Deed Destroyed by Settlor— Subseqv’ent 'Wili.]^ 

, -A voluntary deed in favouy of younger child-,, 
I ren, though retained lu the possession of the 
I grantor, and afterwarrls destroyed by him. 
established againsH legatees. Sear v. Ash well, 

3 Swan^t, 411. n. 

A. executed a deed, making a voluntary settle- 
ment of an equitable reversion, but gave no 
notice of it, and retained the deed. tShe after- 
wards destroyed the deed, and by will purported 
to dispose of the property comprised in the 
deed : — Held, that the equitable reversion wat> 
bound by deed. \Va}fs Trusts, In r^,-»4 K. 
453 ; 34 L. J., Ch. 49 ; 10 Jur. (x.s ) 1166 ; 11 
L. T. 493 ; 13 W. E. 14‘J— L.JJ. 

Subsequent Assignment on Different 

Trusts,] — A„ by voluntary deed, assigns property 
to B., in trust for A. for lite, and then for C. and 
her children. Subsequently A. cancels that deed, 
and assuming to be absolute owner, assigned it 
to D., upon trust for B. absolutely. D. marries 
B., both of them joining in a deed, whereby that 
property, together with the property of 1) , was 
conveyed to trustees for B. and B. for life, re- 
mainder for their children, D. having no notice 
of the previous trust in favour of C. and her 
chilliren : — Held, that the voluntary deed was- 
not revocable, and that this was a breach of 
trust on the part of B., for which B. and her 
husband, 1) , y>iere responsible, and that there 
should be a reconveyance of the property to new 
trustees for C. and her children Lanham v. 
Fine, 3 Jur.<N.S.) 704 ; 5 W. E. .540. 

Deed Eetaiued by Settlor ffot from Mm 
Wrongfully.] — If a parent mami a voluntary 
conveyance in trust for his children, and keep it 
in his own power, or in the hands of his agent, 
and this is got from him. it ougiit not to bind 
him ; hut where a feme, having issue by her first 
husband, makes a suitable provision for them 
before her treaty for a second marriage, this is 
good, and not liable to be avoided by a second 
husband. Cotton v. King, 2 P. Wms. 358 ; 
Moseley, 290. 

Deed Destroyed by Settlor— Copy ind'lrectly 
obtained by Volunteer,] — A. makes a voluntary 
settlement on her nephew, keeping the deed in 
her power, in which settlement there is no power 
of revocation ; afterwards, one secretly, and by 
fraud on behalf of the nephew* gets an attested 
copy-iof this settlement, and then the party who 
made a settlement burns it, aiffl settles the pre- 
mises on another nephew. The first nephew’s 
bid to establish the copy of the first settlement is 
dismissed with costs ; upon which the seqond 
nephew claiming under his settlement, brings a 
bill to have the attested copy delivered up, and 
has a decree for it ; he/;ause such copy has been 
indirectly gained. KalilrecL v. Gilhain, 1 P. 
Wms. 577. 

When Cancellation by Settlor allowable — 
Where no Power of Revocation Reserved.] — 

A voluntary gift not subject to a power of re- 
vocation, but not meant to be irrevocable, may 
set aside by the donor. Wollaston y* Tribe, 
L. E. 9 Kq. 44. 

An appointment of an annuity to be paid out 
of an office if voluntary, is countermandable. 
Young v. Cottle, 1 P. Wms. 101. 

If property be conveyed by a debtor in trust 
for the benefit of creditors, who are neither 
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parties riop[* privy to the deed, the deed merely 
operates ar: a power to the trastees to apply the 
proj^erty in paymehu o£ debts, and such power is 
revocable by the debtor. Qumre, whether a com- 
municatiou by the trustees ±0 the creditors of 
the fact of such a trust will not defeat the 
power of revocation by the debtor, uictoii v. 
Woodgate, 2 Myl. & K. 192 ; 3 L. J., Ch. 83. 

Settlements contemplating a Future 

Marriage.] — man unmarried cannot recall a 
voluntary trust deed, which he executes for the 
beneht oMuture children, nor can he relieve him- 
self from a pro\nsion in the conveyance to 
trustee, under which the income of the trust 
pfpperty is to be paid to him at the discretion of 
a third person. Petre v. Esjnnasse, 2 Myl. k K. 
496. 

A single woman, not immediately contemplat- 
ing marriage, transfers a sum of stock, to which i 
she was absolutely entitled, to trustees, upon ! 
trust to pay the dividends to her until she should 
marry ; and after her marriage, upon trusty to 
pay the dividends to her separate use for her life, 
and after her decease to pay the same to her 
husband for his hfe, or until his bankruptcy, and 
after his decease or bankruptcy, in trust for the 
children of the settlor ; and if no child, for Such 
person or persons as she should by deed or 'wiU 
appoint, and in default of appointment, upon 
trust for her next of kin. Tine settlement is 
irrevocable. PtU v. Citveton^ 2 Myl. k K. 503 ; 

4 L. J., Ch. 98. ^ 

c 

c. Omission of Power of Bevocation. 

r 

Principles.] — A settlement by an aunt on her 
nephew in fee of all her real estates, reserving 
a life estate only to herself, without any con- 
sidemtion except a covenant by the nephew to 
pay charges on the property after her death, and 
without any power of revocation, upheld, even 
as a voluntary settlement, it appearing that she 
had had the deed suthciently explained to her 
before she executed it, that she sufficiently 
understood its nature and effect when she exe- 
cuted. ^.t, and that she intended when she 
executed it that it should operate and be effective 
according to its purport and tenor, and there 
being no ground for believing that she consented 
to execute or did execute through or under 
any fraud or nensrepresentation or undue in- 
fluence, or by means or reason of any promise 
made to her, or^'in reliance on any promise. 
Tohtr T. Tidier, 3 De G. J. & S. 487 ; 32 L. J., 
Ob. 322 ; 8 L. T. 777. Affirming 31 Beav. 629 ; 
9 Jur. (N.S.) 370. 

In such cases the evidence in support of the 
^ validity of the impeached deed must be clear and ' 
‘ decisive. 11. 

The absence from a voTuntary settlement of a 
power of revocation reserved to the settlor, is, in 
determining the validity of the impeached settle- 
ment, only a circumstance to be taken into account 
in connection with the other circumstances of 
the case. Xh, 

The absence in the like case of advice given 
to the settlor as to the insertion of a power ^ 
revocation stands on the same footing. 1 d. 

In order to support a voluntary settlement, it 
must be shoum that all the provisions are proper 
and usual ; or if there are any unusual pro- 
visions, that they were brought to the notice of 
and understood by the settlor. PhiU}j?s v. Mul- 


lhuj.s-, 41 L. J., Ch. 211 ; L. B. 7 Ch. 244 : 20 
W. R. 29. 

No general rule can be laid down as to the 
proper and usual provisions in such a settle- 
ment, hut a power of revocation is not essential.*^ 
II). 

A young man of improvident habits, being 
entitled to a sum of money, was induced by the 
trustee of the money, and by a solicitor, to 
execute a settlement by which he assigned 
part of the money to trustees to invest and 
to pay him during hi^ life the income on such 
part as they should think - fit, and after his 
death on trust to hold the same for* his wife and 
children, if any, and subsequent thereto for 
certain cousins of his. He had no power of ap- 
pointment in default of issue, and no power of 
revocation, and no power to appoint new trustees. 
The deed was explained to him, and the par- 
ticular clauses were brought to his notice : — 
Held, that the deed could not be set aside by 
the settlor. Ih. 

The absence of a power of revocation, and the 
fact that the attention of the settlor was not 
called to that absence, do not make a voluntary 
settlement invalid ; they are merely circum- 
stances to be considered in deciding on the 
validity of a voluntary settlement. A widow 
instructed a soheitor to prepare a deed settling 
certain houses and buildings on herself for her 
life, and after her death for the benefit of her 
children. The deed, as prepared, did not exactly 
correspond with the instructions, but was read 
over to and executed by her. There was no sug- 
gestion made to her that the deed ought to con- 
tain a certain power of revocation. Some years 
afterwartls she burnt it, and expressed satisfac- 
tion at haring got rid of it. She executed a 
mortgage of part of the settled property, after 
asking the consent of a son who was both bene- 
ficially interested and a trustee of the settlement, 
and made a will purporting to dispose of the 
whole property : — Held, that under the circum- 
stances, the deed of settlement was valid, and 
not affected by the want of a power of revoca- 
tion or by the divergence from the instructions. 
Hall V. Hadl, 42 L. J., Ch. 444 ; L. R. 9 Ch. 
430 ; 28 L. T. 383 ; 21 W. R. 373. 

■Where such Power would be ^Inconsistent 
with Object of Deed.] — In 1872,^ plaintiff, in 
order to protect his property, executed a volun- 
tary post-nuptial settlement of all his real and 
personal estate, except a sum of cash under 
IjUOOL, in favour of his wife (for her separate 
use) and children. The settlement contained no 
power of revocation. In 1880, plaintiff brought 
an action against the trustees and his infant 
children, to set^side the deed on the ground of 
undue influence, misrepresentation, and ignorance 
of its ^ffect : — Held, that the wHe must be 
joined as a defendant. Henry v. ATm‘iitro7ig, 
18 Ch. D. 668 ; 44 L. T. 918 ; 30 W. R. 472. 

Held, also, that a burden of proof of a 
sufficient ground for setting the deed aside was 
on the plaintiff. Ih. 

Held, also, that a power of revoc^Hon, even 
with the consent of the trustees, would have 
been inconsistent with the object of the deed, 
and that its absence was no ground «€or setting 
the deed aside. II). 

Where Settlmjuot Sufficiently or Independently 
Advised. ]^The absence of apower of revocation 
is a ground upon which a voluntary deed will be 



1081 


108-2 


SETTLEMENT — Eevocation. 


get aside at the suit of a subsequent purchaser 
for value, though there be no tmce of fraud or 
undue influence, it it appears that the propriety 
ot reserving the power of revocation was not 
impressed upon the grantor. Mountfonl v. 
JCeene, 24 L. T. 925 ; 19 W. R. 708. 

An old man aged eighty executed a convey- 
ance of freehold land in consideration of natural 
love and affection, to his sou, to the use of him- 
self for life, with remainder to his son in fee. 
“^The deed did not contain any power of revoca- 
tion, and the propriety of mscrting such a power 
had not been suggested to^ the grantor, Subse- 
quently the grant oi"* conveyed all his property to 
his daughter’ who by the deed of conveyance 
covenanted to indemnify him against a mortgage 
debt, to which part of the property was subject. 
On a bill by the daughter to set aside the prior 
voluntary conveyance : — Held, that the deed 
must be set aside, as it contained no power of 
revocation, and as it was clear that the pro- 
priety of reserving such a power had not been 
suggested to the grantor ; but without costs, as 
there was no evidence that the execution of the 
deed had been obtained by fraud. II), 

A voluntary settlement was agreed to be made 
by a young lady, an orphan, some weeks before 
she attained twenty-one, upon the recommenda- 
tion of the family solicitor, and was executed by 
her eight weeks after she attained twenty-one 
without any independent advice. Thereby she 
assigned to her stepfather and an uncle as 
trustees the whole of her fortune upon trusts for 
herself for life, with remainder to her children 
or testamentary appointees, and in case there 
were no children, then, in default of appointment, 
to her next of kin. A power raising 700Z., and 
paying it to the settlor, was reserved, but the 
settlement contained no power of reVocation or 
of appointment by deed, and gave her no voice 
in the investments or in the appointment of new 
trustees ; — Held, that although the solicitor and 
trustees acted really with the intention of 
benefiting the lady, the settlement must be set 
aside on the ground of imprudence. Emrltt v. 
Uveritt, 39 L. J., Ch. 777 ; L. R. 10 Eq. 405 ; 23 
L. T. 136 ; 18 W, R. 1020. 

An aged lady of weak intellect having made a 
voluntary settlement, containing no power of 
revocation, and without independent advice, 
under the impression that she was making a will, 
at the instan^(?of some members of the family : — 
Held, that she was entitled to a decree to set 
aside the deed, and to have the stock transferred 
by her under its provisions, retransferred into 
her name. Ilmliall v. FereAity^ 29 L. T. 46 ; 
21 W. R. 570. 

The solicitor who drew the deed read it over 
to her, but admitted that he had not expressly 
told her that it contained no p^wer of revoca- 
tion ; he was ordered to pay his own costs, Ih, 

Settlement made in extremis ,] — K voluntary 
settlement, executed by the settlor when he was, 
or was supposed to be, in extremis, was set aside, 
on the ground that it did not reserve to him, as 
it ought to have done, a xiower of revocation. A 
settlement^on his family by a person in extremis, 
and not containing a power of revocation, set 
aside, the court being of opinion that it was 
executed ii% expectation of his immediate death, 
but not with the intention that it should be 
operat«jje in case of his recovery. Fonsliaw v. 
Welshy, 30 Beav. 24^ ; 30 L. J,, «h. 331 j 7 Jur, 
(K.S,) 299 ; 4 L. T. 170 ; 9 W. R. 225. 


d. Duty and Liability of Solii^itor. 

Duty to Insert or Suggest ^Powers Revoca^'? 
tion.] — It is the duty of a solicitor, in preparing 
a settlement executed by a person in articulo 
mortis, to reserve ^ power of revocation : and 
where S 5 ich,a deed was executed without a power 
of revocation being reserved, the court ordered it 
to be cancelled, Foi'aluno v. WeUhi}, 3n Beav. 
243 ; 30 L. J., Ch. 331 ; 7 Jur. (x's.) 200 ; 4 
L.T. ITO; 9 1V. R. 225. 

The party taking a benefit under a voluntary 
settlement or gift containing no power of revoca- 
tion, has thrown upon him the burden iJx proving 
that there was a distinct intention on the part of . 
the donor to make the gift irrevocable. And, 
where the circumstances are such that the don^r 
ought to be advised to retain a power of revoca- 
tion, it is the duty of a solicitor to insist upon 
the insertion of such power, and the want of it 
will in general be fatal to the deed, routts v. 
Acioortli,, 38 L. J., Ch. 694 ; L, R. 8 Eq. 558 ; 
21 L. T. 224; 17 4V. R, 703. 

A. made an irrevocable volimtary settlement 
of his estate in favour, amongst others, of a 
relative, who acted as his solicitor. The court 
considered that A. intended to reserve a power 
of revocation, but that the deed was in other 
respects unobjectionable. A, made his will, pre- 
pared by the solicitor, making a general devise^ 
but not revoking the settlement. The court then 
held that it -vvik the duty of the solicitor, when 
he prepared the will, specifically to have asked 
the tec^ator whether he intended to revoke the 
deed : and nf t having done so, and it appearing 
to have been the intention of the testator tliat 
the estate should pass to his devisees, the court 
decided that, although the deed would have been 
operative if A. had died intestate, yet that in the 
events v'hich had happened, and as against all 
persons claiming under the settlement, the estate 
was subject to the trusts of the general devise 
obtained in the will. Xanney v. Williams^ 22 
Beav. 452. 

Liability for Consequences of Deed being 
Set aside— »Good Motive no Defence,] — A deed 
of settlement, whereby the settlor is delivered,, 
bound hand and foot as to the property settled, 
into the power of has trustee, cannot be main- 
tained in equity without the clearest proof that 
it was made at and with the request, consent, 
knowledge, or instance of thq settlor ; and a 
solicitor who takes upon himself to prepare such 
a deed for execution by his ^ient, without the 
clearest evidence of the concurrence the 
latter, does so subject to all the consequences and 
liabilities of the deed being set aside, notwith- 
standing the solicitor may have been influenced 
by motives for the benefit of his client in pre- 
paring the settlement. Therefore, where the 
plaintiff, alleged by th« defendivnt to be young 
and extravagant, applied to a solicitor to raise a 
certain sum on mortgage, and the latter, with 
a view to prevent the former from dissipating 
his fortune, tied up the whole of his property 
and constituted himself sole trustee ; the court, 
on bill filed by the plaintiff, alleging that the 
deed of settlement had been preparecL without 
hie authority, consent, or knowledge, and there 
not being any evidence to the contrary, declared 
the deed void in equity, and directed a reconvey- 
ance of the trust property by the trustee. Moore 
V. Prance, 9 Hare, 299 ; 20 L. J., Ch. 468 ; 15 
1 Jur. 1188. 
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I*or Wliole ‘ Costs of Siiit.] — A solicitor, 

rActiDg bo;fch for donor and donee, prepared a will 
^nd several deeds containing no power of revoca- 
tion, by which the donor reduced herself to 
absolute dependence upon the donee. The docu- 
ments were afterwards set ^side on the ground 
of undue influence, and the solicitor was ordered 
to pay not only his own costs, but 'the^costs of 
the suit, if the estate of the donee should prove 
insufficient for that purpose. Balter v. Loader, 
21 W. K. 167. 

In the absence of fraud, the court has no 
jurisdiction to mahe a solicitor pay the costs 
of an a(?tion rendered necessary by his mistake 
or carelessness. Clarh v. Glvdwood, 26 W. K. 90. 

The client’s remedy is by an action for 
damages. Ih. 

For own Costs. J—An aged lady of weak 

intellect made a voluntary settlement, which 
was set aside as it contained no power of revoca- 
tion. The solicitor who drew it admitted that 
he had not expressly told her of the absence of 
such a power ; — Held, that he must pay his own 
costs. Benshall v, Fercday, 29 L. T. 46 ; 21 
W. R. 570. 

H. HISCHARaE, 

c 

Where Marriage does not Take Place.] — By 
an indenture, made in contemplation of the 
marriage of A. & B., certain lea^gehold property 
belonging to B.,the intended wife, was conveyed 
to trustees on certain trusts ; and the trusts of a 
sum of stock, also belonging to which bad 
been transferred into the names of the trustees, 
were declared. The marriage did not take 
effect, and sooif after the date of the indenture 
B. married G. In a suit instituted by C. and B. 
against the trustees, it was ordered that the 
leasehold property should he conveyed to C., and 
the stock transferred into his name. Thomas v. 
Bveiman, 11 Jur. 95. 

A feme sole, in contemplation of marriage ^vith 
A. B., conveyed a certain fund to trustees, upon 
trust for herself, her executors, administrators, 
and assigns, until her marriage (if a^y) should 
he solemnised, or in case no such marriage should 
be sol^innised ; and from and after the solemnisa- 
tion (if any) of the same marriage, upon trust 
for herself for her life, for her separate use, ex- 
clusive of the said A. B., or any other husband 
whom she might happen t(f marry ; and after 
her death, upon Certain trusts for her children. 
The fund was du^ transferred to the trustees, 
hut the intended marriage never took place, and 
the woman subsequently married another man. 
In the meantime the trustees, at her request, 
rsolcl out and paid to her 200^., part of the tnist 
fund : — Held, that the settlement applied to her 
marriage with any husband, and not merely to 
the intended m^riage wi^h A. B., and that" the 
trustees committed a breach of trust in selling 
out any part of the fund which had been trans- 
ferred to them. M^JDoiuiell v. I[esilri.ge, 16 
Beav. 346 ; 22 L. J., Ch. 342 ; 16 Jur. 1148 : 1 
W. R. 71. 

Peath of Intended Wife’s Father Before 
Marriage. ] — Qusere, how far marriage agree- 
ment discharged by death of intended wife's 
father before marriage, as to his estate. Gl eng all 
(^BarV) V. Bariiavd, 1 Keen, 769 ; 6 L. J.,*Gh. 
25. And see B 0. nom. Tliynne {Lady') v. 
Glerujall {Barl)^ 2 H. L. Gas. 131 } 12 Jur. 805. 


Condition for Avoidance — Waiver by Agree- 
ment.] — Estahs are settled on A. and B, on 
their marriage, in strict settlement ; provided 
that if the wife should, when requested by her 
husband, refuse to settle her estates in a par- 
ticular manner, the settlement of the othef 
estate should be void ; the husband and wife 
join in a different settlement of her estate, pro- 
ceeding, however, on the foot of the former 
covenant, as if if had been performed ; this is 
no avoidance of the settlement. Mathews v.^ 
Jones, 2 Anstr. 506. 

Re-conveyance Necessary upon Kon- 

performance.] — When a settlement' is made void 
by non-performance of a condition, yet a re- 
conveyance held necessary, Hunt v. Hnnt, Pre. 
Ch. 387. 

Settlement of Amenity on Wife — Trust of 
Surplus for Children — Annuity Released by 
Wife — Children’s Interestt Discharged.] — Settle- 
ment, in contemplation of marriage, of an 
annuity, secured by bond to N. (the intended 
wife), together with arrears then due, upon 
trust for her separate use, the receipt of K., her 
appointees or assigns, to be good discharges for 
the annuity, and all arrears, and all future and 
growing payments ; and after her decease, upon 
trust to pay the trust moneys, or such of them as 
should be unpaid or undisposed of at the time of 
her decease (in the events which happened), to 
her children, nommatim, with provisions for 
their maintenance, education, and advancement. 
Snbseqiiently, the annuity being in arrear to an 
amount exceeding 3,000Z., H. and her trustee re- 
leased the annuity and aU arrears and future 
payments, and in consideration of such release 
the obligoi’tconveyed hereditaments to trustees, 
upon trust to sell, and out of the proceeds to pg-y 
3,000Z. to N,, her executors or administrators, and 
the surplus to himself, N. being a party to such 
conveyance : — Held, that upon N.’s death the 
3,000Z. passed to her husband, and was not im- 
pressed with any trust for the benefit of her 
children. Calvert v. Johriston, 3 K. & J. 556. 

H. J. N. 


SETTLEMENT -OP 
PAUPERS. 

See POOR LAW. 


SETTLEMENT, PRAUDU 
LENT AND VOID. 

See BANKRUPTCY— FRAUD. 


SETTLEMENT OP PAMILY 
AND OTHER DISPUT^JS. 


See COMPROMISE— FRAUD. 
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Of Excess in Appointment under Powers.] — 
See Powers. 

9 

Of Excess under a Trust for Accumulation.] 
^See Accumulation. See also Estate- 
Partition. 


SEWERS, and drains. 

n 

jSee LOCAL OOVEKNMEi^T— METROPOLIH 
KUISANCE— WATER. 

1. la Oeneral^ 10S5. 

2. Com>)}iisslo7iers^ Poivem and Jurlsdictum of^ 

1087. 

3. Proimty in Sewers^ 1089. 

4. Conijyensation fo7' Injuries^ 1090. 

5. Liahillty f07' Dfunage^ 1091. 

i6. Obligation to Cleanse and Be^a'n\ 1093, 

7. Presentments^ 1094. 

6. Rate. 

a. In G-enerai, 1097. 

b. Malang, 1098. 

e. Liability to, 1098. 
d. Distraining for, 1101. 

1. In General. 

Eestraining Proceedings.] — The court will 
grant an injunction to restrain a landowner 
from taking proceedings before justices of the 
peace on an irregular notice under ss. 77 and 73 
of the Land Drainage Act, 1861 (24 k 25 Viet, 

c. 133). Hedley v. Rates, 49 L. J., Ch. 170 ; 13 
Ch. D. 498 ; 28 W. R. 365. 

Jurisdiction of Justices.] — Quaere, whether, 
under the Land Drainage Act, 1861, the justices 
of the peace have any jurisdiction to decide 
questions as to the validity of any notice served 
under ss. 72 and 73 of the act. lb. 

Serable, the only questions they are authorised 
to decide (s. 76) are (1) Whether the proposed 
drainage works will cause any injury to the land 
on which tl%y are proposed to be constructed ; 
and (2) Whether the injury (if any) can be fully 
compensated in money. Ib. see Rl^on 

iParV) v. miaH, 3 MyL & K. 169 ; 3 L. J., Ch. 
145. 

Mortgage of Glebe — Foreclosure — Parties.]— 

A vicar is a person having a limited interest 
within the meaning of s. 3 of *he Landowners 
West of England and South Wales Land Drainage 
and Inclosure Companies Act, and may cbjUge his 
glebe land thereunder. To a foreclosure action 
under such a mortgage the patron of the living 
is not a necessary party. Goodden v. Coles^ 59 
L. T. 309 ; 26 W. R. 828. 

Certificate of Inclosure Commissioners — 
Validity ^f Charge— Borrowing Powers.] — The 

D. company was by act of parliament empowered 
to borrow ^pon mortgage of the lands of the com- 
pany sums not exceeding 2.5,0007. The company 
borrowed more. After this the L. company ad- 
vanceefto the D. company 6,4057,^ and by an order 
the inclosure comnftssioners purported to charge 


the lands of the D. company with the repayment 
of that sum and interest : — Held, that ^the powers 
gi ven by the L. company’s act did not eyerri<Ie the 
restriction on the borrowing powers of ’the D' 
com}>auy, and that the charge on the lands was 
invalid ; and that a.jjilause m the L. company’s acts 
making the certificate of the inclosure commis- 
si oneiwonclusive evidence of the validity of a 
charge did not render the charge valid. Wenhtrh 
(^Bd ro ness) v, Riccr Bee Co., 57 L. J., Ch. 946 ; 
38 Ch. D. 534 ; 59 L. T. 485— C. A. 

Land Drainage Charge — Priority.] — The 

General Land Drainage Act, 1849,^ and the 
Lands Improvement Act, 1853, each contained a 
section which provided that, upon the certificate = 
of the inclosure commissioners and the execution 
of the improvements, the company should lia^e 
a first charge upon the inheritance of the im- 
proved lands in priority over every existing or 
future charge. The company of 1853 executed 
improvements on land already subject to a charge 
in favour of the company of 1849 : — Held, that 
the charge of 1849 was entitled to priority. PoU 
locli V. Lands Inipromnent Co., 57 L. J., Ch. 
858; 37 Ch. D. 661; 58 L. T. 374; 36 W. R. 
617. 

liight of Owner,] — An owner of land has an 
unqualifi^ed right to drain it for agricultural pur- 
poses, to get rid of surface water, the supply of 
the water bein^ casual and its flow following no 
regular course ; and a neighbouring proprietor 
cannot complain that he is thereby deprived of 
such i?ater. Bawstro^i v. Taylor, 11 Ex. 369 ; 
25 L. J. Ex.'^IS. 

’Widening Drains — Trustees u:ader Local Act.] 

— By a local act, trustees were appointed for the 
more effectual drainage, by means of a steam- 
engine, of a fen in Lincolnshire ; and eveiy 
engine, machine, building and work to be made 
by the trustees under the act, and all sewers, 
drains, watercourses, Ac,, and other works 
already made, or then existing or provided for 
the drainage of the fen, and the right to and pro- 
perty in them, should he vested in the trustees ; 
a proviso mat nothing in the act should extend 
to or affect any sewers, drains, watercourles, Ac., 
already made, or existmg, and then vested in 
commissioners appointed under a former enclo- 
sure and drainage act, called the Black Sluice 
Commissioners. was further enacted that it 
should be lawful for the trustees, upon any land 
not vested in the Black Sluice Commissioners, 
to liiake and erect a steam-en^ne, with all proper 
machinery, and necessary works ; and t?) make, 
maintain, repair, and improve the sluices, 
bridges, cuts, sewers, and other works, already or 
thereafter to be made in, upon, and through the 
fens : — Held, that the trustees had no power to , 
widen a drain under the control of the Black' 
Sluice Commissioners, 'lo bring a sufficient supply 
of water to their steam-engine, thereby cutting 
away land vested in the commissioners ; and 
that they had no power to make any reservoir on 
the land vested in the commissioners, although 
the making of the reservoir was necessary to the 
proper working of the engine, and none conld be 
made without cutting into banks or dr^ns vested 
8i the commissioners. Smith v. Bell, 2 Railw. 
Cas. 877 ; 10 M. & W. 378. 

Tenant Right — ^Reimbursement on Sale.] — 
Where A,, B. and G., joint owners in fee of an 
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estate, of which 0. was in the occupation as 
Tenant, soj^ to a purchaser, under an agreement 
Chat “ the tenant rights are to he ascertained by 
raluatioii in the usual manner, and paid for on 
completion of the piu’cha<?e,” they are entitled to 
recover from the purcbasei^ as one of such 
tenant rights, two-thirds of the sum e 3 ?^iended 
by C. in drainage of the estate during his occu- 
pation, Ward V . 3Iobs, 16 L. T. 91. 

Qua Owner.] —If the tenant had not been 

an owner, the purchaser would have been bound 
to pay fo^’ the whole drainage ; but if all the 
three owners had been occupiers as well, the 
^ purchaser would not be liable for the cost of the 
drainage. 1 h, 

Eepresentation that Estate was well Brained.] 

— It is no answer to the claim that at the time 
of the sale the estate was represented to the 
purchaser to be thoroughly well drained. The 
purchaser should have inquired by whom it was 
drained. 11. 


• 2. CosraiissiONEKS, Powers and 
Jurisdiction op. 

Over Navigable Streams.] — commission of 
sewers extends only to navigable streams, unless 
within two miles of London. Yenn v. Holland^ 
2 W. El. 717. And see Aitoti,, 2 eiiit. 137. 

The commission has jurisdiction over a sewer 
communicating wdtU a navigable stream, qv wdth 
the sea above the point where the t^e ebbs and 
flows, if the place over which the jurisdiction is 
exercised is benefited by it. Dore v. Go'ey^ 2 
Term Bep. 358 ; 1 B, B. i94. 

New Bomney Level — ^Metes and Bounds — 

- Evidence ol] — map, made under the authority 
of the commission in 1832, setting out the metes 

- and hounds of the level, authenticated by the 
presentment of a jury, who made it part of their 
return to an inquisition under the same commis- 
sion, and acqmesced in for nearly sixty years, is 
evidenee of the local limits within 'Vhich the 
commissioners of the level are entitled to 
exercise their jurisdiction of levying rates. 
New Romney Corjweatwn v. New Ronmey Com- 
missUme^^B^ 61 L. J,, Q. B. 558 ; [1892] 1 Q. B, 
840 ; 56 J. P. 756— C. A. 

0 

When Empowered to make a new Sewer.] — 
The commissioneij^, under an act, were ''em- 
powereci to, make new sewers, but prohibited 
from making any new sewer to drain into a 
public river above a certain point : — ^Held, that 
theyought to be restrained from enlarging an 
old sewer rimning into the river above that point, 

as to make it virtually a new sewer. Noli v. 
Roolidale Corpoj'U.tion, 39 ^L. J., Ch. 761 ; L. B. 
10 Eq. 354 ; 23 L. T. 43 ; 18 W. B. 885. 

By an act, it was enacted that it should be 
lawful for thedirectoi’S of the B. company, and they 
were thereby authorised and required to make a 
common sewer, and also to alter and reconstruct 
any of the sewers at the moutlis thereof, so that 
the sewers might be discharged considerably 
under the surface of the water in a new floating' 
harbbur ; and also to make such other alterations 
and amendments in the sewem as should be 
necessary in consequence of the new floating 
■ harbour. The directors altered the sewers so as 
to discharge them considerably under the water in 


the floating harliour, but the sewerage there dis- 
charged was a f uisance : — Held, that, under th(i 
latter part of the clause, the directors were 
required to make a new sewer, if necessary, to 
remove the nuisance. Re,v v. Brhtol Bock Co..r> 
6 B. & 0. 181 ; 9 D. & R. 309 ; 5 L. J. (o.S.) M. C. 
51 ; 30 R. B. 2S0. 

Making Sewers- through Private Lands.] — 
Commissioners were empowered under a local act 
to make chnius through private inclosed lands, 
after giving public notice. They were also, as 
such commissioners, by s, ,3 of the Nuisances 
Bemoval Act, 1856, the local^authority ; and, as 
the local authority, were, by s. 22 ""of the same 
act, and by s. 67 of 5 & 6 Will. 4, c. 50, em- 
powered to make drains through private eucloscd 
lands adjoining a highway, for the purpose of re- 
moving an existing nuisance. A watercourse 
being a nuisance, and L- new sewer being neces- 
sary to remove the nuisance, the commissioners, 
without giving notice, made a new sewer through 
inclosed land adjoining a highway : — Held, that 
the commissioners were entitled to act under 
either the local act or the general act, at their 
election ; and that the making of the sewer wms 
within their powers under the general act. 
Berhy (^Earl) v. Bury Improvement Comnm- 
sioner,% 38 L. J., Ex. 100 ; L. B, 4 Q. B. 222 ; 20 
L. T. 927 ; 17 W. B. 772— Ex. Ch. 

The Nuisances Bemoval Act, 1855, s. 22, con- 
strued with s. 67 of the Highway Act (6 & 6 
Will. 4, c. 60), empowers the local authority, 
where a new sewer is necessary, to make the 
same in any direction they think fit through 
private inclosed lands adjoining a highway, 
although no sewer previously existed there. 


Bights of.] — The commissioners are entitled to 
restrain a company by injunction until the hear- 
ing from interfering with a natural deposit of 
beach, forming a protection to the country from 
the inundations of a tidal navigable river, within 
the survey of the commissioners ; notwithstand- 
ing a purchase by the company from the lord of 
the manor, of the spot. Grosman v. Bristol 
South Wales Union By., 1 H. &; M. 531 ; 11 
W. R. 981. 

Semble, that “banlvs and walls, &c.” by tidal 
and navigable rivers, as well as by the sea coast, 
are included in 3 & 4 Will, 4, c. 22? ^Ib. 

Taking Private Houses.] — The commis- 
sioners, acting under 67 Geo. 3, c. xxix., can- 
not take compulsorily the whole of a house 
unless they have formally adjudged that pos- 
session of the whole is necessary for executing 
their powers. Thomas v. Bim^ 36 L, J., Ch. 
201 ; L. B. 2 On. 1 ; 15 L. T. 200 ; 15 W. R. 
113. 

WheiO, under 57 Geo. 3, c. xxix., notice had 
been sensed on the owners in fee of four houses 
requiring them to treat for the sale to the com- 
missioners. the commissioners will not be allowed 
to summon a jury to assess the value of one of 
the houses separately. Boolesiastioal Commis- 
sioners v. Sewers Gmmisslonevs. 14 CG. E. 305 ; 
28 W. B. 824. 

Enforcing Penalties for acting without Con- 
sent.] — A local act provided that no ditch, &:c., 
should be arched over, &:c., without the cJIiseut 
of the trustees, under a penalty of SOL : — Held, 
that a surveyor, who, after a sewer had been 
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commenced, directed it to be continued without 
the consent, incurred the penaltV. Woodward 
V. Cotton, 1 C. M, & R. 44 ; 6 Gar, & P. 489 ; 4 
Tyrw. 689 ; 3 L. J., Ex. 300, 

Appointment of — Default of Sewer Autho- 
Tity.] — A sewer authority having made de- i 
fault in providing the necessary sewers, the I 
-secretary of state, under 29 & 30 Yict. c. 90, j 

49, made an order, I do order the authority j 
to begin to set about the works for the purpose 
vvitlim one month from tli^ date of thiis order, 
iind proceed therewith until completion.” After 
the' month, tjie sewer authority having done 
iiotliiiig, the secretary of state made a second | 
order appointing B. “ to perform the duty of the ! 
^ewer authority in respect of sewerage as he shall 1 

directed by me ” : — Held, that the two orders I 
were justified by s, 49. Reg. v. Cockerell, 40 ^ 
L. X, M. G. 153 ; L. E. 6 B, 252 ; 19 W. K. 
1133. 

Jurisdiction of Court of Chancery.] — Injunc- 
tion against the commissioners, reducing the 
height of water in a river, dissolved, there 
being a much shorter remedy by certiorari in 
the court of queen’s bench, who interfere with 
great caution. Kerri son v. Sj)arrow, 19 Ves. 449. 

The court of chancery has jurisdiction to 
entertain a bill at the suit of the commissioners 
of sewers appointed under 23 Hen. 8, c. 5, not- 
withstanding that such commissioners are a 
court of record. Crossman v. Binstol and Snvfli 
Wales Union Ry,, 1 H. & M. 531 ; 11 W. R, 9S1.1 

Bill to be relieved against order of commis- 
fsioners of sewers. Demurrer overruled. Bax v. 
Allen, Dick. 49. 

Where commissioners, under an aqt, are pro- 
•ceeding to make sewers to the injury of property 
in a case not within the act, this court, unless 
expressly excluded, has jurisdiction to interfere, 
although by the act jurisdiction is given to the 
justices at sessions, whose judgment is not to be 
removed by a certiorari. Birley v. Charlton- 
sijyon-Medloch Constables, 3 Beav. 499. 

Turning Water from Mills.] — Turning 

water from mills may have help in chancery, but 
referred to commissioners of sewers. Swain v. 
Rogers, Cary, ^26. 

Costa — Seerwity for,] — The security which 
may be taken by the inclosure commissioners 
from a landowner under 10 & 11 Yict. c. 38, s. 6, 
for the costs of an application for leave to execute 
work, under the act, is confined to the commis- 
sioners’ costs ; the costs of a person opposing the 
application successfully cannot be recovered 
under it. Inclosnre Commissioners, In re, 33 
L. J., Q, B. 171 ; 9 L. T. 732 ; 12 IW. R. 383. 

3. Pbopeety m Sewebs. * 

Sewer, what is.] — ^A natural watercourse, for 
the greater part of its course, flowed through 
•cultivated land, and was solely supplied by the 
-drainage — natural and artificial — of those lands-; 
it then pas^d through a town and received the 
■■drains of two or three inhabited houses: — Held, 
that this could not be considered as a sewer, 
within the i^ublic Health Act, 1848, and did not 
vest in the local board of health. Reg. v. (rod- 
manche^r Local Board, 35 L. J., Q. B. 125 ; 
D, R. 1 Q. B. 328 ; 1^ L. T. 104 ; 44 W. R. 376, 

Testing — Sea ••wall,] — Commissioners of 


sewers cannot maintain an action against the> 
commissioners of a harbour for breaking down-, 
a dam erected by the furmerj across a navigable 
river, as the authority to be exercised by them 
does not vest m them such a pos^es-iory intere-t 
as will enable them to maintain suc*h action. 
Ncwcasrle (^Bvke') v. Clark, 2 Hoore, 666 ; 20 
R. R. 583. 

Construction of Statute.] — The 3 & 4 

lYill. 4, c. 22, s. 44, enacts, that “the propeity 
of and in all lauds, tenements, hereditaments, 
buildings and erections, works and othqr things 
which shall have been or shall be purchased, 
obtained and erected, constructed or made, by or 
by order of, or which shall bo within or under 
the view, cognizance or management of an^" 
commissioners of sewers, shall be and the same 
are hereby vested in the commissioners of 
sewers ” : — Held, that this seetiou did not vest 
in the commissioners the property in all lands, 
under their “ view, cognizance or management.” 
Straceg v. Nelson, 12 il. & \V. .533 ; 13 L. J., Ex. 97. 
And see Grossman v. Bristol Rg., supra, col. 1088. 

Extent of.] — The usual clause in local 

acts vesting sewers in the sewer authority confers 
an absolute property in that part of the subsoil 
occupied by any sewer, and not merely an ease- 
ment or right of sewerage. Taylor v. Oldham 
CoriyoratUoi, 46 L. J , Ch. 105 ; 4 Oh. D. 395 ; 
3.5 L. T. 696 ; 2i> W. R. 1 78. And see Pentneij v. 
Lynn Paring Commissioners, 12L. T. 818; 13 
W. R. i^3. 

Eight of User — Landlord and Tenant.] — Lease 
by A. to B., reserving to A. j^wer to enter 
upon the land, and to dig and make a covered 
sewer and watercourse through it, to convey 
away drainage from A.’s premises. A, made a 
sewer accordingly, and B. made a drain from his 
own premises, and carried it into the sewer : — 
Held, that A. was entitled to the exclusive use 
of the sewer, and that he could recover damages 
against B. for interfering with such use. Lee v. 
Stevenson, El. Bl. & El. 512 ; 27 L. J., Q. B. 263 ; 
4 Jur. (n,s.>950. 

il 

4. COMPEi^^SATIOit FOB IKJUBIES. 

Arbitration — Liability Disputed.] — By 11 & 
12 Yict, c. 112, s. 69^fuli compensation shall be 
made to aR persons sustaining ^ny damage by 
the exercise of the powers of the act ; and in 
case of dispute as to amount, JJie same shall be 
settled by arbitration : — Held, that th^ m^de of 
proceeding given hy s. 69 only applied where the 
! amount of compensation, and not where the 
liability, was disputed. Reg. v. Metropolitan 
Sewers Commissioners, 1 El. & Bl. 694 ; 22 
L. J., Q. B. 234 ; 17 Jur. 787 ; 1 W. R. 286. 

> • 

Amount Disputed.] — B. claimed damage 

for making a sewer through his land. The board 
maintained that the land was not damaged, and 
that he was not entitled to any compensation : — 
Held, that the dispute was only as to the amount 
of the compensation, and was therefore to be 
settled by arbitration ; and that arbiti^tora, if 
i of ^opinion that there was no damage, might 
! award that the amount of compensation was 
: nothing. Bradby and Southampton Local Board, 
In re, 4 El. & BL 1014 ; 24 L. J., Q. B. 239 ; 3 
C. L. R. 771 ; 1 Jur. (K.s.) 778 ; 3 \Y. R. 413. 

In Metropolis.] — In 1864, the copamis- 
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^Bioners o| sewers under 11 & 12 Viet, c, 112, 
^gave notnee to A., the occupier of land under a 
lease 'by a tenant '^or life, that they were about 
to construct a new sewer across the same ; and, 
in the early part of 18^5, tl^e work was done, no 
notice having been given to the owner of the fee. 
The 18 k 19 Vict. c. 120, passed after work 
was to be done, came into operation on the 1st 
January, 1856. On the expiration of A.’s lease, 
in 1862, B., who had succeeded to the estate on 
the death of the tenant for life (in ISiovember, 
1855), for the first time became aware of the 
existence of th ■ sewer, which had depreciated 
the value of the property : — Held, that the 
liability of the commissioners to compensate B. 
|or such damage was transferred to the metro- 
politan board of works by 18 & 19 Vict. e. 120. 
PetfhvrJ7'(l^ In re, 19 C, B. (K.S.) 489 ; 34 L. J . 
C. P. 301 ; 11 Jur. (N.S.) 932 ; 12 L. T. 764. And 
see Holt V. Moohdalr Corporation, 39 L. J., Cii. 
761 ; L. R. 10 Eq. 354; 23 L. T. 43 ; 18 \V. R. 885, 

Interruption of Drain,] — A statute incorpo- 
rating a company provided that all disputes 
respecting compensation, works, matters,^ or 
things done nr performed under the provisions 
of the statute, should be determined by arbitra- 
tion : — Held, that the provision did not apply to 
a claim for compensation in respect of damages 
sustained by the interruption of a drain by the 
works of the company. Blaqrare v. Brhtol 
Waterworks Co., 1 H. & ; 26 L. J., 

Ex. 67. And see Eaii Brink Drainage, In re, 3 | 
Sim. 436. 

n 1 

6. Liability fob Damage. 

Draining for Profit.] — A company who, for 
profit, undertakes to maintain a drain for carry- 
ing off water, is responsible for damage done to 
the occupier of adjoining land by the bursting 
of a bank after an unusnal rainfall. Harrison 
v. <9. a: By., 3 H. & C. 231 ; 33 L. J., Bx. 266 ; 
10 Jur. (K.s.) 992 ; 10 L. T, 621 ; 12 W. R. 1081. 

A man is not entitled to the support of subter- 
ranean water except by special grant. Ih. 

Cqyenant to Build.] — A deed of conveyance of 
land for building purposes contained a covenant 
by the grantee to build to secure the rent 
reserved i — Held, that the adjoining owner, who 
claimed under the same gj^antor, was, neverthe- 
less, at liberty Ao drain his own land, although 
the result of his doing so was to cause a sub- 
sidence in the ,^urface of the land of tbe first ' 
grantee. ^ Ih. ' 

Escape of Sewage — Adjoining Owners,] — The 
tenant and occupier of a house is liable for 
damage done on adionung premises from the 
escape of sewage owing to the defective state, 
under his house, of a ijrain which receives the 
sewage from his own and adjoining houses, 
though he 13 ignorant of the existence of the 
dram and has not been guilty of negligence. 
Ilunipkreg r. 46 L. J., C. P. 43S; 2 

0. P. D. 239 ; 36 L. T. 180 ; 26 W. R. 371. 

Pollution of Stream — Prescriptive Eight.] — 

Where''a man has a right to the use of an ancient 
Btreaui flowing through hia land, and sewaj^ is 
precipitated into it as to prevent his using it, he 
may apply for an injunction to restrain the 
pollution before it becomes an undoubted 
- nuisance ; and it is not competent to claim as 
against him a prebcriptive right to discharge the 


.sewage into tip stream. Qoldsinid v. TtiTibridga 
Wells ImjmKeme7it Oomniissiunei's, 35 L. J.. 
Ch. 382 ; L. R. 1 Ch. 349 ; 12 Jur. (jf.S.) 308 ; 
14 L. T. 154 ; 14 W. R. 562. 

Primary Cause of Damage.] — By an act of 
parliament commissioners weie the proprietors: 
of a cut, protected by banks and a wall, and by 
their negligence the cut burst. The plaintiff was 
in occupation of a farm, which the water did not 
at first reach, but as the tides became higher, he,, 
m order to keep the ^vater from his land, clewed 
a culvert. The proprietors jof the lower ground,, 
fearing this might damage their property,, 
opened the culvert, and the plaintiff’s farm 
became flooded : — Held, that, whether the pro^ 
prietors of the lower ground w^ere justified or 
not in opening the culvert, the primary cause of 
injury was the negligence of the commissioners, 
and they were therefore liable to the plaintiff,. 
Collins V. Middle Level Commissioners, 38 L. J., 
C. P. 236 ; L. B. 4 C. P. 279 ; 20 L. T. 442 ; 17 
W. R. 929. 

Where Plaintiff elects to run Risk.]— Where 
commissioners of sew'ers had made a dangerous: 
trench in the only outlet from a mews, putting 
up no fence, and leaving only a narrow passage,, 
on which they heaped rubbish, and a cabman, in 
the exercise of his calling, attempted to lead his 
horse over the rubbish, and the horse was killed : 
— Held, that the plaintiff was not disentitled to 
recover, because he had at some hazard, brought 
his horse out of the stable, and that the case was 
properly left to the jury on the question, whether 
the plaintiff had persisted, contrary to express 
’warning, in running upon an obvious danger. 
OlayardSn^. Dethiek, 12 Q. B. 439. 

Obligation to Pence.] — Commissioners of 
sewers used for the purpose of sewerage an 
ancient tidal-ditch, which ran along the side of 
a highway : — Held, that they were under no 
obligation to fence the sewer so as to protect 
persons frequenting the highway. Cor^iwell v. 
Metropolitan Sewers Coniinissio^iers, 10 Ex. 771 ; 

3 0, L. R. 417, 

Negligence — Proof.] — In order to render com- 
missioners acting in the bonfi fid^ performance 
of a public duty liable to an action for an injury 
to an individual resulting from '^a'n act so done 
by them, it must appear that they have been 
guilty of negligence or want of skill in the 
conduct of it. Grocers' Co. v. Bowne, 3 Scotty 
356 ; 3 Bing. (R.O.) 34 ; 2 Hodges, 120 j 6 L. J., 
C. P. 307. 

Though Wftrk Skilfully Done,] — Where brick- 
layers, employed by the commissioners to repair 
a public sewer, performed the work in such a. 
manner as to occasion a damage to a neighbour- 
ing house ; — Held, that they w^ere liable to an 
action, although the work itself appeared to be 
performed in a skilful manner. Jones v. Birdy 
1 D. & E. 497 ; 5 B. & Aid. 837 ; 24 R. R. 579. 

I See Drew v. Kevo Blver Co., 6 Car. & P. 754. 

For Acts of Persons Employed.]— By a locar 
act, a duty was cast upon commisaionei's of 
I making and maintaining a sluice ancf a cut; owing 
to the negligence of the persons employed by 
1 them the shffee and cut were not mffintainedf 
and a private individual '^sustained damage: — 

1 Held, that the commisBioners were answerable 
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for the negligence. Coe v. t B. & S. 831 : special duty imposed upon him by statute.* 

35 L. J., Q. B. 2(32 ; L. E. 1 Q. B. fll ; 11 L. T. SrigMim Seivei's Act^ In re, 9 Q. B. d5v23. ® 

891 ; 14 W. B. 865— Ex. Ch. > . 

. ^ ^ Execution of WorkB — ^Notice.] — Sect. 14 of 

^Statuto^ ExGmption.J^Contractors acting lO & 11 Viet. c. 3S, ppvides that where, through 
under the authority of the metropolitan com- the neglect of an occupier of laud to maintain the 
missioners of sewers, ^ and bona tide acting for banks. oi> to cleanse and scour the channels of 
the purpose of executing the 11 & 12 Viet. c. 112, existing drains, streams, or watercourses, bound- 
by negligence injured premisas Held, that, ing the lands of such occupier, injury is done to 
\mder s. 128, they -pJ-ere exempted from all any other land, the occupier of such lands so 
liability. Ward v. Lee^ 7^E1. & Bl. 426 ; 26 L. J., in]ured may, after notice in writing, execute the 
Q. B. 142 ; 3 Jur. (K.s.) 5o7p 5 W. R. 403. necessary works for maintaining and repairing 

^ such banks, &:c. The respondent’s land graving 

"Wlio E^-titled to.] — By a local act com- been injured through the neglect of the appellant 

missioners were empowered to cause any “ present to cleanse an underground drain running through 
or future sewers, ditches, drains, Szc., to be his land : — Held, that the words “ drain, stream. 


opened, enlarged, altered or cleansed ” ; and it 
was enacted, that in case any action should be 
brought against any person for anything clone in 
pursuance of the act, or in relation to the matters 
therein contained, the plaintiff should not 
recover in any such action, if tender of amends 
should have been made to him, or his attorney, 
by or on behalf of the defendant, before such 
action brought. The defendant, a commissioner, 
took plaintiff’s land for the purpose of widening 
a drain without having given the plaintiff notice 
or obtained his consent. The defendant, before 
action, tendered 101. as amends, whicli the 
plaintiff refused to accept ; but no tender was 
pleaded, nor was the amount paid into court : — 
Held, first, that the defendant was entitled to 
the protection of the act. looes v. Gooday^ 
9 M. & W. 736 ; 1 D. (IT.S.) 914 ; 11 L. J., Ex. 297. 

Held, seconclly, that the defendant was not 
bound to plead the tender, or pay the amount 
tendered into court. Ih, 


6. Obligatioit to Cleanse and Bepaie. 

Owner or Occupier.] — The cleansing and 
repairing of drains and sewers is primd facie the 
duty of him who occupies the premises, and does 
not devolve upon the owner, merely as such, 
Mussell V. Shenton^ 3 Q. B. 449 ; 2 H. &; D. 573 j 
6 Jur. 1083 ; 11 L. J., Q. B. 289. 

If an owner of land on which is a house con- 
structs on the other part of the land a sewer, 
and lets the h^use, and afterwards by reason of 
the original faulty construction of the sewer, 
and the continued use of it by the owner, in 
such a faulty state, the house is injured, the 
owner is liable to his lessee. Alston v. Grants 
3 El. & Bl. 128 ; 2 0. L. B. 933 ; 23 L. J., Q. B. 
163 ; 18 Jur. 332 ; 2 W. B, 161. 

Dispute between Authorities — Proceedings — 
Mandamus.] — By s. 93 of 33 &: 3^ Viet. c. c. — 
it was enacted that any dispute which might 
arise between the sewers board and any local 
authority with respect to carryiug into effe(?b the 
provisions of the act or incidental thereto might, 
at the instance of either party, be referred to the 
judge of the Sussex county court, who should 
hear and determine such dispute, and whose 
decision should be final and conclusive. A 
dispute havftig arisen between the sewers board 
'and one of the local authorities with respect to 
the mode of carrying out the provisions of the 
act Held, •that the county court judge was 
bound to hear and determine the matter, and 
that a •jtiandamus was the proper course to 
compel him to do so^ and not a rule or order 
under 19 & 20 Viet. c. 108, s. 43 — ^this being a 


or watercourse” include an underground drain, 
and that proceedings were rightly taken under 
this act. Bowes v. Ikhtoi, 42 L. T. 27 ; 28 
W. B. 394 ; 44 J. P. 364. 


7. Presentments. 

Validity — Precept to Sheriff.] — A jury sum- 
moned by the sheriff to make a presentment 
should come from the body of the county, and 
not f^m the district over which the commis-^ 
sionei? have jurisdiction ; ami where the precept 
was to summon ‘‘ men of your county, and resi- 
dent within” the district over which the com- 
missioners had jtrisdiction, it was bad; and a 
presentment made by that jury, and all the sub- 
sequent proceedings founded on it, were declared 
to be void. v. Crozic)\ 3 Oar. & P. 63 ; 

M. & M. 119. 

Summoning the Jury.] — ]?y 23 Hen. 8, 

c. 5, the jury, by whom a presentment is made to- 
commissioners of sewers, ought to be summoned 
by the sheriff from the body of the county, in 
pursuance of a precept directed to him from the 
commissioners. Box v. Somerset Sewers Com- 
mlsswiters^ 7 East, 71 ; 3 Smith, 105. 

A presentment made by a standing jury, con- 
stituted according to ancient usage, at the com- 
mencement <Jf every new commission of sewers, 
from certain districts, composed of landoTi^piers 
there, which jurymen acted for life, and only the 
foreman of whom was summoned by the sheriff 
on the particular occasion, is void ; and the want 
of jurisdiction of sucl^ presenting jury cannot be 
waived by traversing their pr^entment and 
going to trial before another jury properly re- 
turned* from the body of the <^unty, by whom 
such presentment was confirmecl Ib, ^ Sep also 
Taylor v. Loft^ infra. 

Form of.] — The presentment need not 

contain the name of every person benefited ; if 
it finds “ all Fore Street ” to be benefited, that 
includes every one haviag a house there ; and 
any one so having a house might traverse such 
presentment. Warren v. Bis:, 3 Car. & P. 71. 

The warrant of distress need not recite the 
presentment. Ib. 

A defendant is not entitled to recover his 
treble damages under 23 Hen. 8, c. 5, s. 12, unless 
he claims them on the record. Ib. * 

% 

Construction.] — The court of sewers 

directed a precept to the sheriff requiring him to 
summon jurors de corporecomitatfis to appear and 
make a presentment. The sheriff summoned a 3ury 
Horn the hundred of 0, in the county ; they made 
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a presentment and assessed a rate which the | 
commissioners confirmed. Ko appeal was made ' 
against the p^es<^ntment or assessment, and in 
1S23 a special law of sewers was enrolled con- 
taining the presentment, apd all rates were made 
under snch law. In 1840 a new commission of 
sewers issued, and at the first court hol^len under 
it, it was ordered that all laws, acts, deeds, con- 
stitutions and ordinances of sewers for the county, 
and which had not been repealed, altered or 
superseded, should be confirmed. In 1846, at a 
raeeting of the commissioners a rate was made 
without any presentment of a jury. In 1847 
and 1848 similar rates were made without any 
presentment of a jury : — Held, first, that the 
confirmation of the law of 1823, by the order of 
"the new commissioners, rendered the original 
presentment operative! and applicable to the 
rates, and consequently that they were valid. 
Taylor v. Loft,, 8 Es. 269. 

Held, secondly, that it was no objection to 
the presentment that the sheriff summoned the 
whole of the jury from the hundred of 0. Ih, 

Change of Owners during Continuance of 
Coinmission.] — A., having been presented by a 
jury, summoned under a commission of sewers, 
to be liable to repairs as owner of lands :r-Held, 
that 3 & 4 Will. 4, c. 22, s, 13, did not authorise 
the commissioners, during the continuance of 
the same commission, to mak§^ an order for the 
repairs upon a person who had become owner 
since the presentment ; and that such order was 
void. Btg. v. Warton, 2 B. & ^ 719 f SI L. d., 
Q. B, 265 ; 9 Jur. (N.S.) 325, 

Order to Repair Sea-wall— Interest.] — 

The presentment of a jury in 1861 found that 
the then owner of A.’s land was hound to repair 
a portion of the sea waU. In 1881 — 2 the com- 
missioners made orders upon A. as the owner of 
the land to repair this portion of the wall, it 
having been destroyed. These orders were made 
" upon reading the presentment of 1861. One 
of the commissioners who made the orders was 
personally interested as an owner -^f lands within 
th^level : — Held, that if the commissioners had 
made the orders under the powers of s. 33 of the 
Land Drainage Act, 1861, they must themselves 
have found as a fact A.’s liabihty ; that if they 
had exercised such a jurisdiction they would 
have been acting judicially, and that in that 
case the orders would have been invalidated by 
the fact that one of the commissioners* was an 
interested parfy. FotMng Commissioners y. Leg., 
11 App: Cas. 449 ; 55 L. T, 493 ; 34 W, B. 721— 
H. L. (E.) 

Certiorari.] — If a person against whom a 

presentment is made by a court of sewers obtains 
a certiorari to removcf it into the queen’s bench 
he must, before the allowance of the writ, enter 
into the recognisances required by 5 & 6 Will. 4, 
c. 33. Beg. v. Balm', 28 L. J., Q. B. 377 ; 7 
W. E. 476. 

"When Award Ultra Vires.] — By an inclosure 
act, commissioners were required to set out or 
appoint “such fences, ditches, bridges, drains, 
sewers, doughs, &c., within a townsSp as they 
should think convenient.” The act provided 
“ that all such sewers and drains should be made, 
repaired, and kept in , repair, in such manner as 
the other public sewers and drains within the 


township weije by law to be repaired and kept in 
repair.” Tluq act also provided that all such 
private ways, &;c., should be supported and 
repaired by the proprietors of lands within the 
toumship, in such manner as the commissioup-rs 
should by their award appoint, and required the 
commissioners by their award to describe “ all 
manner of sewers and drains,” and all “ private 
ways, doughs, rsewers, and drains,” within the 
inclosed lands. The commissioners awarded two 
public sewers, and directed that they should Ue 
kept in repair and ^^reserved of a certain width 
and depth by the o’.vners and proprietors of the 
inclosed lands ficcording tG an ameage rate. Up 
to the time of the passing of the act, the owners 
and proprietors contributed to the repairs of one 
of these sewers, and they contributed to the 
repairs of the other eighty years after the act : 
— Held, that a presentment, that one of these 
sewers ought to be^ made of an increased gauge 
and repaired by the proprietors of the inclosed 
lands, according to an acreage rate, without dis- 
closing any liability upon the part of these 
I owners ratione t( nurm, or by reason of benefit, 
was illegal, as the act did not alter the iaw 
regulating the repairs of public sewers, and the 
award, if it purported to do .so, was ultra vires, 
Biglin v. Wylie, 36 L. J., Q. B. 307. 

Fines of Jurymen— By Local Commissioners.] 

A local act, enacting that all the lanes, &g,, 
within a certain district (previously within the 
jurisdiction of the general commissioners of 
sewers), and the works, drains, sewers, &c,, 
thereof, should be .subject only to the control 
and jurisdiction of local commissioners thereby 
appointed, and not to the control or order of any 
commis^oners of sewers, does not discharge the 
inhabitants of the district from their liability 
to serve on juries at the sessions of sewers j nor 
will the court discharge the estreats of fines im- 
posed by the sessions on such inhabitants for 
refusing to attend. Owst, Bco parte, 9 Price, 
117. 

Where A. was fined by commissioners of 
sewers for refusing to be re-sworn upon a standing 
jury, the court discharged the fine, it being 
admitted that it was not usual to re-swear the 
jury, except upon the issuing of a new commis- 
sion. Taylor, Bsegyarte, 3 Y. A sf. 91. 

Kot disputed.] — A jury presented that A. was 
benefited by the sewers ; and he received a sum- 
mons to show cause why he should not pay ; he 
neglected to traverse the presentment, and a 
distress was levied for the amount of the rate : — 
Held, that the presentment, if duly made and 
not traversed, justified the commissioners in 
issuing the warrant of distress, Warren v. Bios, 
3 Gar. & P. 71. 

iSmending Traverse to.] — On a presentment 
to the commissioners, the party charged appeared 
on a proper day in a court of sewers, and tendered 
his traverse in writing. The clerk to the com- 
missioners filed a demurrer on the ground of in- 
formality. The party charged applied for leave 
t to amend Ms traverse, which the ^ourt refused, 
and gave judgment against him on the demuxTeT. 
On this a rate was made : — Semble, that the 
commissioners were wrong in adrfiltting the de- 
murrer to the traverse, or they should have 
given Icav^ to amend. Beg. v. Toiotg^ Hamlets 
Sewers Commmmiers, V^y. k M. 232 ; 6 Q, B, 
375. 
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8. Kate. I 
a. In Greneral. 

'Walidity.] — A sewers rate laid tinder 11 & 12 
Yict. c. 112, can be impeached only by appeal to 
the commissioners. J\M7'opolitan Board, of 
Worlis V. Vavxhall Bridge Cii., 7 El. & 131. 964 ; 
26 L. J., Q. B. 253 ; 3 Jur. (N.S. 712 I 6 ; 5 W. K. 
7U. 

"Where no Presentmcjit.] — A parish con- 
sisting of two distri(\ts hacf immemorially been 
assessed to thoi repairs of a sea bank by one 
assessment, collected by one dykereeve. The 
commissioners without any presentment, ap- 
pointed two dykereeves, one for each district, 
and made a rate on one district exclusively for 
the repairs of the sea bank :~Held, that the rate 
was void, and that the commissioners were liable 
for the taking of cattle under a distress warrant 
for arrears of such rate. 'W wgateY. If'aite, 6 M. 
& W. 789 ; 9 L. J., Ex. 819 ; 4 Jur. 860. 

An order of commissioners of sewers is void, 
unless it is founded on a presentment showing 
the existence of some public let, impediment, or 
annoyance. Beg.y. Matthias^ 2 Jur. 13. 

By Majority of Assessors.] — By a local 

act, the commissioners were authorised to assess 
and tax upon the whole district such sums as 
should be necessary, and to elect assessors to 
apportion such sums of money amongst the 
several parishes and townships. The commis- 
sioners having appointed three assessors to agree 
upon an apportionment, two out of the three 
agreed .‘—Held, that the making of the appor- 
tionment being a matter of public duty and 
trust, an apportionment by two, at a meeting of 
the three, was valid. Bex v. Whitaker^ 9 B. & 
0. 648 ; 7 L. J. (O.S.) K. B. 332. 

Retrospective Bate — Costs under Local Act— 
Bates.] — A local act for draining land, contained 
no prohibition against a retrospective rate. The 
commissioner borrowed money for the works 
directed by the act : — Held, that a rate made to 
pay ofi this debt was, under the act, valid. Har- 
rison V. Stichiey^ 2 H. L, Cas. 108. 

Inspection of documents.]— Commissioners of 
sewers umted two levels, which theretofore had 
separate drains and sewers, and had been 
separately rated for drainage, and then made a 
Joint rate on the united levels. An occupier of 
property within one of the levels applied to the 
commissioners for an inspection of all commis- 
sioners’ plans, rates, presentments, decrees, ac- 
count-books, proceedings and minuses relating to 
the whole district. The commissioners gave in- 
spection of ail documents relating to the rales on 
the united level : — Held, that this was all he was 
entitled to. Reg. v. Tower Hamlets Sewers Com- 
musioners. 3 G. & D. 92 ; 3 Q. B. 670 ; 11 L. J., 
Q. B. 231 ; 6 Jur. 1059. 

Nature of..j — A sewers rate is not a parliamen- 
-^tary tax, not being imposed directly by act of 
parliament. Palmer v. JSarith, 14 M. & W. 428 ; 
14 L. J., Ex*256. 

Dedu(^yu of— How Calculated.] — A. demised 
land to B., upon a building lease, srt the yearly 
rent of 60/., clear of all rates and assessments, 
the se'wers rate and land-tax only excepted, with 


the usual covenants for payment of Bjiiiit. B. 
having, by building on the huid, increXsed its a 
ratable value to 8U0Z. per annum : — Held, ’that 
he was only entitled to deduct the sewers rate 
and land-tax upon thl original rent, and not in 
respect olthe improved value. Smith v. Humhle, 

15 0. B. 321 ; 3 0. L, K. 225. And see A rndhtead 
y. Durham^ 11 Beav, 56 ; 13 Jur. 330. 

b. Making. 

For what Purposes — Law Expenses.] — ^Where 
commissioners, apprehending that a bill, if passed, 
would injure the land within their jurisdiction, 
instructed their clerk to oppose the progress of 
the bill : — Held, that it was within the jurisdic- 
tion of thecoramissionersunder3& 4 WilL4, c.42,^ 
to employ their clerk to oppose the bill in parlia- 
ment at the costs of the commission ; that by 
s. 16 they were empowered to make a rate for 
paying their clerk the costs, charges and 
expenses incurred in opposing the bill. Beg. v. 
Horfolk Sewers Commissioners^ 15 Q. B. 549 ; 15 
Jur. 121. 

Past Expenses.] — The commissioners may 

make a rate to defray the expenses of works 
alrea4y done. It is no valid objection to such a. 
rate riiat it is made to defray previous law 
expenses of the commission, bona fide incurred 
by the commissioners in the discharge of their 
duty. Nor that €ie rate is in the alternative, to 
defray the expenses of works done or to be done ; 
for the \^rd or ” must be read “ and.” Bex v. 
Tower JSamletP Sewers Cortunisslonei's^X B.&Ad. 
232 ; 9 L. J. (0 s.) M. G. 30. 

Bate in Gross.] — A sewer rate aslessed in gross 
on a township at large is bad. Bmerson v. 
Saltmarslie^ 7 A. & E. 266 ; 2 N. & P. 446 ; 6 
L. J , K. B. 235. 

The rate must be assessed on individuals. Ik, 

Benefit to Property, how considered.]— The 
11 & 12 Viet. c. 112, s. 76, has not altered the 
principle of rating to the sewers rate ; and in 
assessing property under that statute the commis- 
sioners must consider w^hether any benefit is 
derived by the property from the sewers. AHtro- 
politan Board of Works v. Yauxliall Bridge 
Co., 7 El. & Bl. 964 ; 26 L. J., Q. B. 253 ; 3 Jur. 
(N.S.) 1216; 5 W. K. 711. 

Where commission's of sewers had efcected a 
union of the sewers of one level iVith the sewers 
of anoyier, which was not beneficial to the latter, 
though after the union it derivedfbenefit f rom the 
sewers in the entire united level, a rate tipofi the 
whole of the united level, assessing the owners 
and occupiers in the latter in respect of the^r 
property benefited, is valid. St. Katharine Bocli 
Co, v. Higgs, 10 Q. B. 641 ; 16 L. J., Q. B. 377 ; 
11 Jur. 991 — Ex. Ch. ^ , 

And see Bex v. Tower Hamlets Sewers Com- 
missioners, infra, col. 1099, 

Eepair of Wall.] — A rate for the repair of a 
wall is bad, unless the want of repair appears 
upon the proceedings to have been found by a 
jury. Reg. v. Matthias, 2 Jur. 13. 

^ c. Liability to. 

Persons Benefited — ^Who are.] — All persons 
whose property derives any advantage from the 
works of the commissioners, may be assessed in 
respect of that property, Soady v. Wilso7i, 4 
N. & M. 777 ; 3 A. & E. 248 ; 1 H. & W. 26fi. 
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r* And property drained by sewers, and drains 
f original^ made and always repaired by persons 
independently of ^the commissioners of sew^evs, 
and deriving no Immediate benefit from the 
works of snch commissioiPirs, may be assessed 
by reason of the general benefit and advantage 
resulting from such property becoming thereby 
accessible, and of its approaching and neighbour- 
ing public ways being properly drained and 
cleansed. Ih. 

By 52 Geo. 3, c, 48, s, 7-, all persons are liable 
to be rated to the sewers rate, as occupiers, who 
are de fecto rated in respect of such premises to 
the poor rates of the parishes to which that act 
applies, Ib* 

^ DifE'exent Levels.] — Where a district within 
one commission of sewers is divided into separate 
levels, each drained by a separate line of sewers, 
and deriving no benefit from the sewers in the 
others, each level must be separately rated. 
Mc'O} V. Tourer Hamlets Seioers Commissioners^ 4 
M.&Ry.SCo; 9B.&;C.517; 7L. J.(O.S.) K. B.131. 

When Person cannot be Benefited,] — ^The com- 
missioners of sewers cannot assess a person in 
respect of drains which communicate wdth other 
drains which fall into the great sewer, ^ the 
level of his drains is so much above the sewer, 
that the stopping of the sewer could not pos- 
sibly throw back the ivater so^ as to injure his 
premises, and if he is not, nor is likely to be, 
benefited by the w’orks done upon the sewmr. 
Masters v. Soroggs^ 3 M. & S. 447,^ ** 

Necessity of Occupation.] — It is not sufficient, 
in order to justify an assessment to the rate, that 
the property should derive benefit from the 
drainage, but it is also necessary that there 
should be an occupier of the property assessed. 
Keate v. Wrathcr, 3 G. & D. 221 ; 3 Q. B. 984 ; 
12 L. J., Q. B. 32 ; 7 Jur. 168. S. P., Tracey v. 
Taylor, 3 Q. B. 966 ; 3 G. & D. 14 ; 12 L. J., Q. B, 
26 ; 7 Jur. 170. 

Occupier — ^Who is,] — A clerk ofrthe works of 
C. hospital dwelt in the hospital, in apartments 
in vf^ich he was permitted by the commissioners 
of woods and forests to dwell, in respect of his 
office, and which were separately rated for the 
sewers by an undisputed rate : — Held, that he 
was not an occupier of the^land, or of any part 
of the building, except the apartments assigned 
to him. Ib, ^ 

JChe bridewell'^r house of correction for West- 
minsfer is a prison of our lady the Queen ; a part 
of the bridewell was used for the purpose of 
ke^eping prisoners therein : — Held, first, that an 
assessment could not be made in respect of the 
part of the bridewell upon the governor, who re- 
sided in ih(^ governpr's house, which was 
separately rated to the sewers rate, Tracey v. 
Taylor, supra. 

Held, secondly, that that part was not liable 
to be assessed to the sewers rate. Ib, 

Public Building,] — A tenement in the king’s 
dockyard, deriving a benefit from the public 
sewers, "^and occupied bj^ an officer of gov^n- 
ment, who pays no rent, is still liable to be rated. 
Kethertoii v. B u/vZ, 3 B. fiiAld. 21 : 22 E.R.284. 

The apartments in yomemet House, appro- 
priated to the commissiouers for auditing public 
accounts, are ratable, although Somerset House 
is deejared by act of parliament to be vested in 


the crown, fr^-j from all incumbrances. Soadg 
V, Wilson, SLip'ra. 

Proprietors of a Bridge.] — The proprietors 
of a suspension bridge over the Thames are rar- 
able to the sewers rate, under 18 & 19 Vict. c. 120, 
in respect of the bridge itself and the approaches, 
though the bridge itself derived no direct benefit 
from sewers, to maintain which the rate was 
levied, but the approaches were drained by 
means of such sewers, notwithstanding 
other and sufficient^! drainage w'as provided by 
the owners of the bridge.' Hamme^'smitli Sics- 
pens-ion Bridge Trustees v. Hamf<ersmitli Over- 
seers, 40 L. j,, M. G. 79 ; L. E. 6 Q. B. 230 ; 24 
L. T. 267 ; 19 W. E. 750. 

New Street— What is.] — S., about 1866, built 
houses abutting on /-he Harrow Eoad, and about 
the same time the vestry constructed a sewer 
along the Harrow Road. Sewer rates had been 
levied in respect of the land upon which the 
houses were built for more than five years prior 
to 1856. Before 1SG6 no sewer existed in the 
Harrow Road, which was a turnpike road until 
1864, when the vestry took charge of it ; — Held, 
that the Harrow Road was a new street within 
the meaning of 25 & 26 Vict. c, 102, s. 112 ; that 
s. 53 did not apply to new stieets, as defined by 
25 & 26 Vict, c. 102, s. 112, and that S. was 
therefore liable to be rated under s. 52. Sawyer 
v. Paddington Vestry, 40 L. J., M. 0. 8 ; L. E. 6 
Q. B. 164 ; 23 L. T. 662 ; 19 W, E. 90. 

Land Covered with Water — Canals.] — By 
30 & 31 Vict. c. 113, s. 17, the occupier of any 
land covQj'ed with water .... shall pay to the 
sewers rate in respect of his property one-fourth 
part only of the rate in the pound payable in 
respect of houses and other property. A water- 
works company was possessed of a canal, of 
filter beds supported on brick arches, and some- 
times covered with water, at other times not, and 
of land used for keeping sand for the filter beds ; 
and they also occupied land by iron pipes, mams, 
and service pipes : — Held, that the canal and the 
filter beds w^ere land covered with water within 
the meaning of s. 17, and ought to be assessed 
at one-fouiMh; but that the lan^ used for the 
purpose of keeping sand, and the land occupied 
by iron pipes, mams, and seiwicS’ ‘pipes, ought to 
be assessed at the full value. Bast London 
Watevwovlis Co, v. Leyton Sewer Authority, 40 
L. J., M. C. 190 ; L. R. 6 Q. B. 669 ; 20 W. E. 95. 

Tithe Eent-Charge.] — Semble, that a com- 
mutation tithe rent-charge is not liable by law 
to contribute^to a sewers rate. Reg. v, Good- 
ehiU, El. BL & El. 2 ; 27 L. J,, M. 0. 251 ; 4 
.Tur. iN.s.) 1050. But see Reg. v. Slievford, 8 
B. 596 ; 36 L. J., M. G. 113 ; L. E. 2 Q. B. 
503 J 16 L, T. 663 ; 15 W. E. 1035. 

Agreement — Assessment by Sewers Commis- 
sioners.] — By a memorandum of agreement lands 
were demised to a tenant, subject to a condition 
that he should pay all ontgomgs'^whatsoever,, 
rates, taxes, scot.s, (fee,, whether parochial or par- ' 
liameiitary, which then were or sliopld be there- 
after charged or chargeable upon or on account 
of the sewers lands, the then present landjl;ax only 
excepted : — Feld, thnt an extraordinsfry assess- 
ment, made by commissit)ners for a work of 
permanent benefit to the land, was within the 
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agreement. Waller v. AndreiD,H^ JIM. & \V. 312 ; 

1 H, & H. 87 ; 7 L. J., Ex. 67. | 

After Presentment.]— Under .3 & 4 Will 4, 
^ 22, a. 13, no order in respect of repairs can be 
made upon a person who becomes owner of lands 
subsequently to the date of the commission, and 
who, consequently, has not been presented by a 
jury as the person liable thereto^ Bcf/. v. Warton^ 

2 B. & S. 719 ; 31 L. d., Q. B. 265 ; 9 Jur. (N.S.) 
^25. 

Decree of Cominissione’|s not Conclusive.] — 

A decree by y.ie cot?imissioners is not conclusive 
^.gainst the party assessed who resides within the 
district over which they have jurisdiction ; but 
such party may prove that be derived no profit 
from the sewer in respect of which the assess- 
ment was made. Stafford y, Ifainston, 5 Moore, 
608 ; 2 Br. & B. 691 ; *23 E.-B. 543. See Amiv v. 
Wratlier^ supra. 

d. Distraining: for. 

When Allowed.] —An amercement on a town- 
ship generally, and a distress on one of the parties 
liable, by commissioners of sewets, for neglect to 
repair, is good. Ramsey v. Kornahell^ 3 l\ & D. 
253 ; 11 A. &: B. 383. 

Eoyal Palace.] — A distress cannot be levied 
for sewers rates within the precincts of a royal 
palace, occupied as the residence of the sovereign, 
such as Kensington Palace. Att-Gen. v. Ronald- 
10 M. & W. 117 ; 11 L. J., Ex. 338, 

Joint Warrant.] — A joint warrant to two 
persons to distrain for drainage raises may be 
well executed by one of them. R'‘e v. Vessey, 
1 H. & K. 90 ; 25 L. J., Ex. 271 ; 4 W. K. 554. 

By Collector — General Authority.] — Where a 
«collector for the commissioners of sewers receives 
from them a warrant directing him to distrain 
and afterwards sell the goods of A., he cannot, 
if he distrains the goods of A.’s tenant, justify 
the distress on the ground of bis general authority 
of collector ; whatever that general authority 
may be, it is taken aw^ay in the particular case by 
the warrantdirecting him to do a specitic thing. 
Sabo%rin y.^ale^ 2 H. & W. 103. 

* E. E. H. B. 
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SHARES. 

Whether Beal or Personal Estate.] — See 
<C HABiTY— C ompany. 

Gift Gi,'^—S(:e Gift— Will. 

Issue of, Sale and Transfer .] — See Company, 
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SHELLEY’S CASE, l^ULE , 
IN. , ’ . „ 

1. General Principles^ llu2. 

2. Leyal Zhnitatio?i^, llO!). 

3. Rfp/itahle Limitations. 11U6. 

4. Estate of Ancestor. 

a. Sufficiency of, 1110. 

1). Words Qualifying, 1111. 

5. Remainder to Heirs or Heirs of Body, 1115. 

6. Rem tliulcr to Heir or Hnr of Body. 

a. In Geiieiul, 1119. 
h. Words Qualifying, 1120. 

7. Remainder to Rsiio and Effect of Words ’s 

Saperadded to Bsucf 1122, ^ 

8. Executory Trvsts, 1127. 

1. General Principles, 

General Buie.] — When the ancestor by any gift 
, or Cl nveyance takes an estate of freehold, and in 
ihc same gift or conveyance an estate is limited 
either mediately or immediately to his heirs m fee 
or m tail; the word “heir” in such case is 
always taken to be a word of limitation, ilot of 
purchase. Amhrose v. Hodgson, 3 Bro, P. C. 416. 

A^^devise to A. for life, and to the heirs of his 
body, so unites the two estates as to make the first 
-taker t euant in tail, Sh eppnrd v. Gi hhons, 2 Atk. 
444, 797. 

Where there* is an estate of freehold, limited 
to the ancestor, no subsequent limitation to 
his h(Mr& or to the heirs of his body can 
make them purchasers. Rnhher d. Trollope y. 
Trollope, A mb 462. 

AVhero plain words give an Estate tail, they 
should not be controlled, but by a very plain in- 
dication. Stiyer v. Hasterman. Anib. 345. 

Tn order that the rule may apply, the estate 
for life and the estate of inheritance m remainder ^ 
must be either both legal or both equitable. 
Sill' ester d. Law v. WiUon, 2 Term Bep. 444 ; 1 “ 
B. B. 519. S. P., Richardson v. Harrison, 55 
L. J., Q. B. 58 ; 16 Q. B. D. 85 ; 54 L. T. 456. 

Deed a3d Will.] — The principles governing 
the application of the rule, are the same^n the 
case of wills as m the case of deeds. VfJute and 
Hindles Contract, In re, 47 L. J,, Ch. 85 ; 7 
Ch. D. 201 ; 37 L. T. 574 ; 26 W, B.d24. 

General Intent tnd Particular Intent.] — The 
supposed rule that in construing a will, the 
partsiGular intent must give jj"ay to the general 
intent, is only to be applied in cases failing 
within the rule m SheUefs casZ. * Roe d. 
GalUni v. Gallini, 5 B. & Ad. 621 ; 2 N. & M. 
619 ; 3 L. J., K. B. 71, 

How far, and in what cases, the particular 
intent in a will must give way to the general* 
intent appearing upo^i the same instrument, 
when the two intents are inconsistent, queere. 

S. a, 3 A. & E. 348 ; 4 N. & M. 893 ; 4 L, J., 
Ex. 837. 

Two Instruments.] — Where by one instrument 
an equitable estate for life is vested in A., wnth a 
legal estate in remainder to the heirs of his body, 
^nd by another instrument a legal estate for life 
IS vested in A., that legal estate for life so vested 
in A. wnll not coalesce with the legal remainder 
to the heirs of his body so as to defeat the rights 
of the remaindermen. Collier v, MHean, 34 
Beav. 246 ; 34 U J., Oh. 555 ; 11 Jnr. (N.S.) 592 ; 
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] '"i Tj. T. 790 ; 13 'W'. K, 766. And on appeal, see 
Infra, rv 

r Semblef the rule p Shellei/s ease applies only 
where 'the remaincier is created by the same 
instrument which creates the particular estate. 
Coajje T. Arnold, 4 De Gr. Gr. 674 ; 24 L, J., 
Ch. 673 ; 1 Jur. (N,S.) 313 ; 3 W. R. 187.^ 

A., on the marriage of his son B , settled 
lands to the use of B., for life, remainder 
to the wife for life, remainder to the 
heirs of their two brothers, remainder to B. 
in fee ; B. and his wife, by deed and fine, 
mortgaged m fee, and subject to the mortgage 
the lauds* were settled to the use of B. for hte, 
and after his and his wife’s death to the heirs of 
her body by him begotten, remainder to his right 
heirs. The wife, after her husband’s death, 
suffered a common recovery. "Whether the estate 
of the wife for life, by the first settlement, and 
the limitation to the heirs of her body by the 
second, consolidated ; and if it did, whether the 
estate of the wife was aliened, within the stat. 
of 11 Hen. 7, qua 3 re. Chiton v. 2 Vern. 

486. 

An estate to A. for life in a deed, and a 
limitation of the same estate to the heiis of the 
body of A. in a wull (though the estate by the 
deed is voluntary, and moved from the testator, 
and is recited in the will) do not unite so a*? to 
give A. an estate tail, but the heirs of his body 
take by purchase. j)oe d. Ji'anoierean v. Fan- 
ncreau, Dough 470. r 

A will and schedule thereto are considered as 
one instrument. See Hayes d. Foorde v. Foorde, 
2W. Bh 698. r : 

Absolute Interests in Personalty where 
Estate Tail in Eealty.] — See Will. 

2. Legal Limitations. 

Estate of Trustees.] — Devise to trustees to pay 
debts, then to stand seised to the use of A. for life, 
without impeachment of waste ; after, his de- 
cease, to the use of the heirs male of his body 
severally, respectively, and in remainder, is an 
estate tail in A. Jones v. Morgan, 1 Bi-qt' 0. 0. 206. 

A testator, m 1827, devised land to trustees 
and tiifeir heirs upon trust to stand seised 
of the land during the life of W. 0., and 
until the testator’s debts and legacies were 
paid upon trust to let the land, and to apply 
the rents in payment of his Sebts and legacies 
until they were all paid, and thenceforth to 
pay the rents to W. 0. during his life ; and 
after-the death of W. C., and the payment 
of his debts and legacies, the testator devised 
the land to the heirs of the body of W. C. 
After., the debts and legacies had been paid, the 
trustees conveyed the legal estate to W. G. for 
^is life, it being assamed that they had only an 
estate pur autre vie. W. p. su:ffered a common 
recovery, and afterwards contracted to sell the 
estate. The Master of the Rolls held (supra), 
that the trustees did not take the whole fee, but 
only a fee determinable on the payment of the 
debts and legacies and the death of W. 0. ; that the 
estate for life of IV. G. being an equitable estate, 
and the estpite in remainder to the heirs of his body 
being a legal estate, the rule in Shelley's case did» 
not apply, and that the title was bad. Per 
Knight-Bruce, > L J. : Semble, the trustees 
took the entire fee, and the title was good : — 
Held, by both their lordships, that as the view 
that the trustees did not take the entire fee 


had been acteU on for many years, and the- 
Master of the plolis W'as of opinion that they 
did not, the tittle ought not to be forced on a 
purchaser. Collier v. M^Bean, 35 L. J., Cb. 144 r 
L. R. 1 Gh. 81 ; 12 Jur. (N.s.) 1 ; 13 L. T. 484 
14 W. R. 166. And see Collier v. Walters^ 43; 
L. J., Ch. 216 ; L. E. 17 Eq. 262 ; 29 L. T. 868. 

Lands ivere devised to trustees and their heirs, 
in trust to pay legacies and annuities, and then 
to pay the surplus of the rents and profits to A. 
during her life, for her separate use, or as she " 
should direct ; and §^fter her death to stand 
seised to the use of the heirs of her body, with 
remainders over : — Held, thfit this was a use 
executed in the trustees and their'^heirs during 
the life of A., and that she had only a trust la 
the surplus rents and profits during her life,, 
and that the subsequent limitation to the trus- 
tees to the use of the heirs of her body was a 
use executed in the prrsons entitled to take by- 
virtue thereof ; and therefore, there being only 
a trust estate in the ancestor, and a use executed 
in the heirs of her body, their diiferent interests, 
could not unite so as to create an estate tail by 
operation of law in the ancestor. Say and Side 
(Lord) V. Jones (^Lady), 3 Bro. P. C. 113 ; 1 Eq* 
Gas. Abr. 388. 

Devise to trustees to pay out of rents and 
profits, after deducting rates, taxes, and repairs,, 
the residue to 0, 8. and his assigns, for life, and 
after his decease to the use of the heirs mal^ 
of the body of C. S., and in default of such issue- 
remainder over, not an estate tail in C. S., the 
uses not being executed in him. Sliajdand v* 
Smith, 1 Bro. C, C. 76. See observations on this 
case, in Vancouver v. Bliss, 11 Ves. 465 ; 8 E. E* 
227. 

A remainder in fee by settlement to trustees, 
limited to the life of the tenant for life, though 
not so expressed ; the object of the trust termi- 
nating with that life ; and a remainder following 
to the same trustees, upon the death of the tenan-t 
for life, for a term of years. A subsequent re- 
mainder therefore to the heirs of the bedy of 
the tenant for life held, a legal estate ; uniting 
with the legal estate for life ; and vesting am 
estate tail, according to the rule in Shelley's ease; 
not an equitable estate, capable of taking effect 
only as a contingent remainder. Cvrtis v. Priccy. 
12 Ves. 89 ; 8 E. E. 303. 8. Fash v. Coates^ 

3 B. & Ad. 839 ; 1 L. J., K. B. 137 ; and Toller 

V. Attwood, 15 Q. B. 929 ; 20 L. J.fQ. B. 40. 

Implied Estate Tail,] — G., who died in 1837;,. 
devised certain freehold hereditaments to W, B. 
for hfe, and if he should die without having a 
son, over. W. B. entered into possession of the- 
property and died in 1882, leaving a son, W. E* 
B., WHO entered into possession of the property 
and contracted to sell it. The purchaser having 
objected to the title, a summons was taken out 
under t^ae Vendor and Purchaser Act Held„ 
that there was an implied gift to the son of 

W. B., and this implied gift following on the gift 
to W. B. for life, was equivalent to a word of 
limitation, and therefore by the rule in Shelley's 
ease, gave W. B. an estate in tail male, and as- 
this had not been barred W. E. B. wa^ entitled 
to the property for an estate in tail male. Bird- 
and Barnard, In re, B9 L. T. 166. 

A. devised lands, subject to annuities^nd other 
charges, to his executors and the survivor of 
them, and the heirs of such survivor, upo^i'^rust. 
to preserve coif^ingent rem£\inders during the- 
lives of the devisees for life ; then to the use of 
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W. during his life, and the hers of his body 
lawfully begotten : — Held, that| W. took an 
estate tail in the lands. Weljily v, Jtay croft ^ 
15 W. E. 213. 

-n Eeal and personal estate was devised to a feme 
covert for her life, for her independent use and 
benefit, with remainder to her husband for life, 
with “ remainder to the heirs of her body in tail, 
with remainders over ” ; and;, then followed a 
declaration in the will that “ all the aforesaid 
"'limitations were intended by the testator to be 
in strict settlement” : — H^d,in accordance with 
the certificate of the court^of C. P., that, subject 
to her husb^d’s life estate, the wife took an 
estate tail in the realty and an absolute interest 
in the personalty, Donylas v. Congrere^ 1 Beav, 
69 ; 8 L. J,, Ch. 5B ; 3 Jur. 120. And see S. 6'., 
4 Bing. Cn.c.) 1 ; 6 Scott, 223 ; 7 L. J., C. P. 43 ; 

1 Keen, 410 ; 6 L. J., Oh. 51. 

3 

E(iiiitabie Estate for life.] — Devise (after 
1837) of copyholds and freeholds to trustees 
to hold unto them and their heirs on trust 
to pay unto or permit A. to receive the rents i 
during his life, and after his death to the use 
of the heirs of his body, with a gift over in 
case he died without leaving issue : — Held, 
that A. took an equitable estate for life with a 
legal remainder to the heirs of his body in both 
the freeholds and copyholds. v. Parson^ 

42 L. J., Ch. 228. 

The statute of uses not applying to copyholds, 
on a devise of freeholds and copyholds together, 
the legal estate in the copyholds attracts that 
in the freeholds and makes it vest in the first 
devisee. 11?. 

Copyholds are, however, to the same extent 
as freeholds, subject to the rule that the legal 
estate in the trustee shall be construed to be the 
smallest estate necessary for the execution of the 
trust. Ib. 

Devise to trustees and their heirs during the 
life of A, B., in trust to lay out the rents in 
government securities, until A. B. should attain 
twenty-one, and after that to suffer her to take 
the profits during her life, not subject to the 
debts or control of her husband, her receipt to 
be a sufficient discharge ; and after her decease, 
to her heirs. Upon a suit for specific perform- 
ance of an ^^greement for the purchase of part 
of the estates, the question was, whether A. B. 
took the leg^, or only an equitable interest for 
life in the property, so as to bring the title within 
the rule in Shelley's case. The lord chief baron 
would not compel the defendant to accept the 
title. Playford v. Pioare., 3 Y. & J. 176. 

The court will order rectification of a deed on 
the ground of mistake upon the evidence of the 
plaintiff alone, where no further evidence can be 
obtained. Hanley v. Pearson^ Id Ch. D. 545 ; 41 
L. T. 673. 

By a post - nuptial settlement, real** estate 
belonging to the wife was conveyed unto A. and 
his heirs “ to the use of ” A., his executors and 
administrators, during the life of the wife, 
‘'upon trust” to pay the rents and profits to her 
for her separate use ; and after her decease, in 
case of tte death of her husband in her life- 
time, “ to the use of the heirs and assigns ” of the 
wife ; but in case of the wife predeceasing the 
husband, Jhen to the use of the husband, his 
hell’s and assigns. The wife having survived her 
husbaSd, she brought an action against A.’s legal 
personal representaJtive to have The settlement 
rectified on the ground that by a technical 


mistake in the form of the settlement her equit- 
able Jif e estate and the legal estate in-xemainder* 
did not coalesce ■within the ride in Shdlei/s ensep 
so as to give her, as was intended in the events 
that had happened, an absolute estate iu fee • — 
Held, that a conveyance of the outstanding legal 
estate unnecessary 26. 

3. Eq-oitable Limitations. 

Tenant for life with Power to Appoint — ITlti- 
mate limitation to her Right Heirs.] — By a wall 
made in 1833, a testatrix devised a freehold 
messuage unto trustees, their heirs ancL assigns,, 
upon trust for her daughter during her life, and 
after her decease upon such trusts for the lawful 
child or children of the daughter as she shouLl 
by deed or will appoint, “ and in default of such 
appointment,” in trust for the daughter’s right 
heirs. The testatrix directed that the receipts of 
her daughter should be a discharge to the trus- 
tees, that the messuage should be enjoyed by her 
daughter free from the debts, control, or engage- 
ments of any husband with whom she might 
intermarry, and that the trustees might reimburse' 
themselves. The testatrix authorised the trustees,, 
then heirs or assigns, also to sell the messuage,, 
with the consent of her daughter, “ or other the 
persons or person who shall be beneficially inter- 
ested under the trusts.” The daughter, after her 
mother’s death, granted the messuage to the de- 
fendants in fe^simple, and died without having- 
been married. The plaintiff, her heir-at-law, 
having brought an action to recover the messu- 
age ^eldj^hat the messuage w\as devised to» 

1 the trustees in fee simple at law ; that the 
limitation to the right heirs of the daughter in 
default of an appointment to he? children was a. 
remainder and not an executory devise ; that 
both the estate for life devised to the daughter and 
the remainder to her right heirs were equitable 
estates, and consequently coalesced pursuant to 
the rule in Shdlef s rase (1 Co. Rep. 93 b.) ; that 
the daughter could make a valid disposition of 
the fee simple, and that the defendants weres 
entitled to the messuage. Cunlijfe v. Bmnohei^ 
(3 Ch. D. i»893). Hart's Estate., In re (W. K. 
1883, p. 164), distinguished by Cotton, L.J. 
Michardson v. Harr\i>o)i, 55 L. J., Q, B, Co ; 1$ 
Q. B. D. 86 ; 64 L, T. 456— C. A. 

Eq.uitable Estate with Executory*Gift over.] 

— A testator gave r^al and personal estate to his 
daughter A., and two other pe^-sons, upon trust,, 
to permit A. to receive the rents and interests 
for life, for her separate vme, and after^her 
decease in trust to convey to her hi^ira^ execu- 
tors, &:c. ; but, in case A. should marry, and have 
no children, then the property to belong to D. ; 
or in case of his decease before A., then to his 
children : — Held, that A. took an absolute equit-, 
able estate, with an executory gift over, to D.. ' 
and his children, and 5). having died in the life- 
time of A., leaving no children, l^eld, that A. 
was absolutely entitled to the property. Jacld- 
son V. Koble, 2 Keen, 590 ; 7 L. J., Ch. 133 ; 2; 
Jur, 251. 

Equitable Estate Tail.] — A testator de- 
vised an estate to trustees, in case he should 
l*ave only one child (an event which hap- 
pened), “to permit and suffer” such child ta 
receive the rents and profits for her natural life, 
and declared that immediately after his death 
the trustee should stand seised and possessed of 
the hereditaments unto and to the use of th'e 
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heirs of the body of such child, and the heredita- 
jhents weiy' to be legally conyeyed and as^red 
>mto snclf heirs of his child in equal shares as 
ithey should severally and respectively attain the 
age of twenty-one years or be married, and to 
their several and respective lieirs and assigns for 
ever, the rents and profits m the meantiipe to he 
paid and applied by the trustees for the mainten- 
ance and education of such heirs of the child in 
such manner as the trustees should direct : — 
Held, that, notwithstanding the use of the words 
“^‘to permit and suffer,’' ther legal estate remained 
throughout in the trustees ; that the rule in 
STiGlley {T cane applied ; and that the will created 
an estate tail in the testator’s daughter. Decision 
in Montgomery v. Montgomery (infra, col. 1124) 
<;Fticised by Lord Macnaghten. Van Grntten 
V. Fosewell, 66 L. J., Q. B. 745 ; [1&'97] A. C. 
^58 ; 77 L. T. 170— H. L. (E,) 

A limitation that will create an entail at law, 
wUl have the same effect upon an equitable 
-estate ; therefore a devise in fee to pay debts, 
.and then to the use of A. in trust for B. for life, 
and after his decease in trust for the heirs male 
of his body, is an entail m B. JBnjdgcs v. Brydgen^ 
B Ves^ 120. 

A testator gave real estate to trustees upon 
trust for his gi-andson for life, and directed the 
trustees, until he should attain twenty -live, to 
receive the rents, and after certain deductions, 
to pay them in their discretion to the separate 
Qise of the testator’s daughter an^ her children; 
and upon his grandson attaining twenty-live to 
put him into possession of the property, apd any 
surplus rents, and immediately aftrr his demise 
he gave the same property to the heirs of the 
body of his gre^dson lawfully issuing, and for 
<iefault of such issue over in somewhat similar 
terms to the other children of bis daughter, with 
sm ultimate limitation to his (the testator's) 
father’s right heirs: — Held, that he took an equit- 
able estate tail. Denman v. Jones^ 16 L. T. 787. 

Eq^uitable Contingent Eemainder.] — A 
festatriz devised real estate (of which the 
legal estate was outstanding) to trustees during 
the life of A., upon trust to pay her tire rent due, 
with an ultimate remainder, if B. should die in 
the lifetime of A., to the heirs of A. A. and B. 
were both living : — Held, that, as A/s life estate 
^nd the remainder to heirs were both equitable, 
the two estates united according to the rule in 
Bhelley's case ; and A. tooli^ an equitable con- 
tingent remainder in fee. White and Rhidle's 
Dontract^ In re^ 47 L, J., Ch. 85 ; 7 Ch. D. SOI , 
B7 L: T. 574 j 26 W. B. 124, 

Equitable Fee Simple.] — Land was con- 
vey^ to a trustee, his heirs and assigns, to 
certain uses ; and after the determination of 
rthose uses, to the use of the trustee, his heirs 
.and assigns, upon trust-" to receive the rents 
and profits and pay them to A., a married 
•woman, for Her separate use, and after the deter- 
mination of that estate, to stand seised of the 
tsaid land to such uses and upon such trusts as 
A. should by will appoint, and in default of ap- 
pointment, to the use of the heirs and assigns of 
A. : — Held, that (though the construction might 
be otherwise on a will) the trustee took the legi^ 
-estate in fee, and that A. took an equitable 
estate for life, with an equitable remainder to her 
heirs and assigns, which two estates united, ac- 
-cording to the rule in Shelley's case, and gave 
bfer the equitable estate in fee. Coojier v. Kynoch, 


, 41 L. X, Ch. 2%) ; L. B. 7 Ch, 398 ; 26 L.T. 566 : 

I 20 W. B. 503. 5'^ 

A general devise to trustees and their heirs 
primd facie gives the fee, and it lies on the 
parties alleging that they take a less e.state to^ 

I show what less estate they take. Collier v. 
i Waiters, 43 L. J., Ch. 216 ; L. B. 17 Eq, 252 ; 
29 L. T, 868. 

A trust to set a-nd let, and a direction to sell 
timber, are grounds for not cutting down the 
estate. Ih. '' 

A testator, by will, dated in 1827, devised his 
estate to trustees andHheir heirs upon trust to 
stand seised of the same during t);ie life of C., 
and until the whole of the testator’s debts and 
the legacies were paid, upon trust to set and let 
the same and apply the rents and yearly profits 
and the value of whatever timber might be con- 
sidered at Its best growth, from time to time, in 
discharge of his debfs and legacies until they 
were paid, and from thenceforth to pay the rents 
to C. during his life ; and after his death, and 
payment of the debts and legacies and expenses, 
the testator devised the estate to the heirs of the 
body of C., and for default of such is me, to his 
own right heirs. In 1830 the trustees by deed 
I'eciting that the debts and legacies were paid, 
conveyed the estates to C. for his life. C. shortly 
afterwards suffered a common recovery, and then 
mortgaged the estate m fee to W. In 1861 C., 
the father, and W., his mortgagee, filed a bill for 
a conve 3 "ance of the fee against the heir of the 
surviving trustee and the son (C.’s heir apparent). 
The son, instead of asking to be dismissed as not 
being heir during his father’s lifetime, put in an 
answer disputing the plaintiff’s title. In 1865 a 
decree was made for the conveyance of the fee 
to the plaii^tiff. The father had since died. This 
suit was instituted in 1873 by the son against the 
moitgagee . — Held, that the trustees took a legal 
fee under the will, that the rule in Shelley's case 
therefore applied, and that the son acquired a 
good equitable fee by the recovery. Ih. 

Held, also, that if they had oidy taken a life 
estate, their conveyance of it to the father 
enabled him to suffer a recovery and bar the 
contingent remainders at law and in equity, and 
was no breach of trust. Ih. 

Held, further, that the son having chosen to 
answer in the former suit, was bound by the 
decree. Ih. ^ ^ 

The decision on the same will ih Collier v. 
M'Bean (supra, col. 1102), that the trustees took 
a fee determinable when the debts were paid, 
disapproved of. Ih. 

Testator devised copyholds to his trustees and 
executors and their heirs, subject to the payment 
of his debts, in trust for his two daughters for 
life in equal ijj^oieties, remainder to the right 
heirs of the survivor of them : — Held, that such 
remainder coalesced with the life estate of the 
survived, both being equitable interests, the 
determinable fee simple taken by the trustees 
not being merely commensurate with the duration 
of the life of the surviving cestui que trust. 
Creaton v. Creaton, 26 L. J., Ch. 266 ; 2 Jur, 
(N.S.) 1223 ; 5 W. B. 123. 

A testator, by will, subsequently 7 Will. 

4 & 1 Yict, c, 26, after directing that his debts 
and funeral and te.s lament ary expenses vshould 
be paid by his executors as soon as conveniently 
might be after his decease, devised all his real and 
personal estate ^o trustees (’Cvhom he afterwards 
appointed his executors), ii> trust to pay the 
rents and proceeds thereof to his son J. for his 



SHELLEY’S CASE, EULE IN. 


natural life ; and after the deat'l of J,, in trust 
for the right heirs of him, J. ;-i|-Held, that, by 
reason of the direction to pay debts, the trus- 
tees took the legal estate in fee, and therefore, 
■inasmuch as the estate for life and the estate m 
remainder were both equitable estates, the rule 
m SlieUnfs casi^ applied, and J. took an equitable 
estate iu fee. Spence v. Spence^ 12 C, B. (n.s.) 
199; 31 L. J., C. P.189 ; 6L.T>538; IOW.B.605. 
, A testator gave his real and personal estate to 
Iiis wife and three other persons, and their heirs, 
executors, &:c., upon trust? for his wife to receive 
the rents for life ;-^nd a'fter her decease, upon 
trust to pay and' divide the rents among his 
children as they attained twenty-one, and after 
their decease, to pay the principal of their re- 
spective shares unto their legal representatives, 
their executors, administrators, and assigns. He 
gave power to the trustees to sell, with power of 
maintenance out of the r<3its, and advancements 
out of the principal of their shares ; and in case 
nny of his freehold estates should not be sold 
by his trustees, then, after the decease of his 
children, he devised the same unto their re- 
spective hell's and assigns, as tenants in common. 
And he directed that the receipts and convey- 
iince of his trustees to any purchasers of any 
part of his estate and effects should be good 
discharges and assurances : — Held, that the 
i rustees took the legal fee, and that the children 


as the effect of the limitation of the proceeds, 
if uninvested, was to give it to th 9 daughter 
absolutely, the inteution wasj to be inferred th-s 
same v hether it continued in the shape of money 
or was invested in l|ind : the words of limitation, 
therefore, in the latter case, to the ilaugiiter’s 
right l^^iis, were to be considered not as words 
of purchase but as of a limitation, and gave her 
a fee, and that she might by fine extinguish this 
power and make a good title to the lands pur- 
chased. Wehb V. Shufteshunj {Earl), 2 Myl, & 
K. 599. 

Devise to trustees and their heirs to pay debts; 
then to the use of B. for life, without ’^mfieach- 
ment of waste ; remainder to tmstees for life of 
B,, to preserve, See . ; remainder to use of the 
hell's of his body ; remainder to testator's oyrn 
right heirs. This is a trust m equity, and nut a 
use executed ; and an estate for life only in B., 
witli contingent remainders to his issue succes- 
sively. Baqfiliaio v. Spencer, 1 Ves. Sen. 142 ; 2 
Atk. 245, 570, 577. 

4. Estate oe Akgestoe, 
a. SufiB-ciency of. 

m 

Estate Tail or Contingent Remainder.] 

— remainder in fee' by settlement to trustees, 
limited to the life of the tenant for life, though not 
so expressed : the object of the trust terminating 


were entitled to equitable estates for life, with 
equitable remainders to their heirs, which, 
united, gave them equitable estates in fee. 
JReynell v. Reyriell, 10 Beav. 21. 

By a marriage settlement a sum of money, 
part of the fortune of the intended wife, was 
vested in trustees upon trust to call in the 
same, and, with the consent iu writing of the 
intended husband and wife, or the survivor of 
them, to invest the sum in the purchase of real 
estate in such part of Ireland as the husband 
and wife should approve of, and it was declared 
that such lands, and, until the purchase, such 
sum of money, should be held upon trust, out 
-of the income, to make up any deficiency in 
the wife’s jointure, atid, subject thereto, and 
to certain portions for younger children, in trust 
for the husband for life, and, after his death, to 
the use of or in trust for the issue of the mar- 
riage in atrict settlement, with ultimate re- 
mainder toj^e right heirs of the husband ; and 
it was provided, that in case the intended 
iiusband, who was a minor at the date of the 
marriage, should refuse to ratify it upon attain- 
ing full age. he should forfeit all interest in the 
money : — Held, that there was a constructive 
conversion of this sum into real estate ; and that 
the limitation to the right heirs of the husband 
coalesced with the life interest^ previously given 
to him, and enabled him to dispose of the fund 
absolutely upon failure of issue of the marriage. 
Batteste v. Maunsell, Ir. B. 10 Eq. 97. '^fiirmed, 
Ir. B. 10 Eq. 314. 

On a devise of lands to be purchased with the 
proceeds of estates sold by the testator, upon 
trust to pay the rents and profits to testator’s 
■daughter for life, and afterwards as she should 
appoint, ’^nd for default of appointment to the 
right heirs of his daughter, he also directed 
that, to such part of the proceeds as 
should not be laid out in lands, his trustees 
•should pay her the dividends for her life, and 
after fier decease to such persoaiis as she should 
by will appoint, jtnd in default thereof to trans- 
fer and assign to her executors, &c. : — Held, that 


with that life ; and a remainder following to the 
same trusteesf upon the death of the tenant for 
life, for a term of years. A subsequent re- 
mainder therefore to the heirs of the body of the 
tenant for •life held, a legal estate: uniting 
with the legal estate for life ; and vesting an 
estate tail, according to the ^iile in SheUey'-a 
case ; not an equitable estate, capable of taking 
effect only as a contingent remainder. Curt is v. 
Price, 12 Ves. 89 ; 8 B. B. 303. B. P., Doe d. 
James v. llallett, 1 M. A S. 124. And see Pybiis « 
Y. Mitford, 1 Vent. 372. 

Gr. A., after devising part of his estate to his. 
wife for life or during widowhood, and after de- 
vising another part to trustees for a term, to 
raise money for the payment of debts. Ac., de- 
vised the* said estates, and all the rest of his 
estates (subject to certain mortgages), A. B., 
his eldest son, for the term of ninety-nine years, 
in case lie should so long live ; and subject there- 
to, to trustees during the life of hiason, iu trust 
only to support co§.tingent remaindei's ; and from 
and after the determination of the said estates, 
unto the heirs of the body of his said son ; and 
for’want of such issue, thei^over to his second 
son, with like limitations. G. A. by g, codicil, 
after confirming his wiU, devised alf his freehold 
and copyhold estates unto four trustees, m trust 
to convey unto the trustees of his marriage 
settlement so much of the said estates as, to- 
gether with the provision in the said settlement 
would make up l,2y!0/. a yeaar as a jointure for 
his wife, and in trust for the payment of debts. 
After executing a disentailing deed, A, C. devised 
the estates to H. A. : — Held, that the rule in 
Shelley's case did not apply ; that the devise to 
the heirs of the body of A. B. was a contingent re- 
mainder, which was not destroyed by the dis- 
entailing deed of 1836 ; and that the plaintiff, 
the heir of G. C., the daughter of A. B., was 
entitled as equitable tenant in tail. Coape v. 
Arnold, 2 Sm. & Giff. 311 ; 18 Jur. 506 ; 2 W. B. 
482, Affirmed on other grounds, 4 De G. M. & G. 
574; 24 L. J., Oh. 673; 1 Jur. (N.S.) 313; 3 W, B. 
187. 
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.Devise to A., B. and C. for their lives, and after 
tk-eir deceasre unto the next lawful heir of A,rfor 
e^er : — .Held, that A^took an estate in fee simple 
under the rule in 'Shelley's case. Fuller v. 
Ckainier, 3o L. J., Ch. 772 ; L, B. 2 Eq. 682 ; 12 
Jur. (K.S0 612 ; 14 W. E. 913: 

r 

h. Words Qrualifying*. 

Limitation to Trustees to preserve Contingent 
Eemainders.] — In devise to C. for life, remainder 
to trustees during his life to* preserve contingent 
remainders, remainder to the heirs of the body 
of C. : — Kdd, that C. took only an estate for 
^life. and that heirs of the body were to be 
construed words of purchase. Colson v. Colson^ 
2 Atk. 246 ; 2 Eq. Cas. Abr. 318 ; 2 Str, 1125. 

Devise in trust to permit A. B. to enjoy estate 
during his hfe, and after his decease his first and 
other sons and daughters then living, successively 
for life, as they were in priority of birth, but the 
sons to be preferred in succession to the 
daughters, and the heirs of the body or bodies of 
such sons and daughters respectively issuing, and 
for default of such issue in trust to testator’s 
own right heirs : — Held, on death of A. B., his 
eldest son entitled to estate as tenant in tail, 
and not a mere life estate, and then to n^t 
child of A. B. m succession. Gh'een v. Stajoies, 
6 Madd. 85. 

Devise to G. and heirs of his body, the males 
having the preference, and succeeding according 
to their birth, and the trustees to preserve con- 
tingent remainders during the life of G. : — geld, 
that G. took an estate tail. Sccyer^v. Master- 
man, Amb. 344. 

A. devises lan(^ to her sister B. for hfe, re- 
mainder to trustees to preserve, &c., remainder 
to the heirs of the body of B., remainder to her 
other sister C, for life, with remainders to 
trustees to preserve, &c., remainder to the heirs 
of the body of C., remainders over ; B. died in 
testatrix’s lifetime ; C. sufiered a recovery, and 
then contracted to sell estate. On a bill by C., 
against purchaser, it was held, that B. would 
have taken an estate tail in the premises if she 
had survived the testatrix ; and that, hdving left 
an only^daughter, 0. could make no title, and 
therefore" bill was dismissed. Hodgson v. 
Amlrose, 3 Bro. P. C. 416 ; Dough 337. S. P., 
Measure v. ^ee, 6 B. & Aid. 910. 

Without Impeachment of Waste,] — k. devised 
10,000h to trustees in trust, to be laid out in 
lands, and to be sei;ged on B. for life without 
waste, xergainder to trustees and their heirs for 
the life of B.,‘'to support contingent remainders, 
with a power to B. to make a jointure ; remainder 
to the heirs of the body of B., remainders over ; 
and by the same will devised lands to B., to the 
s^e uses, and died leaving 0. executor ; B, 
sued 0., the executor, for the deeds relating to 
the lands that were in his hands, and to have 
the money lai<Pout in lands and settled : B. was 
decreed to have an estate tail in the lands 
devised, and consequently to be entitled to the 
deeds relating thereto, though as to the lands to be 
purchased, that being executory, and in the 
power of the court, B. was to he but tenant for 
life, with remainder to his first, &c., son. 
JPapiUonY. Voice, 2 P. Wms. 471 ; 2 W, Kelyng,i27. 

Devise to trustees to pay debts, then to stand 
seised to the use of A. for life, without impeach- 
^ment of waste ; after his decease, to the use of 
thelieiis male of his body severally, respectively, 


and in remalndd)’, is an estate tail in A. Jofies 
V. Morgan, 1 BrJ . 0. C. 206. 

Devise to the use of the devisor’s second son A. 
for life, without impeachment of waste, and after 
his decease to the heirs of his body, to take 
as tenants in common, and not as joint 
tenants ; and in case of his decease without 
issue, to the devisor’s eldest son B., his heirs 
&c. ; and in case ^both sons should die before 
twenty-one, over : — Held, an estate tail in the 
land, and absolute interest in personalty be- 
queathed with it. Benliett v. Tanher ville (Fa 7 'l\ 
19 Ves. 170. f j ^ 

Whether an estate settled to A. f^rr life, with 
remainder to the heirs of his body for life, gives 

A. an estate for life or an estate tail, quaere^ 
Slade v. Fattison, 6 L. J., Ch, 51. 

Cy-pres.] — A testator declared his will to be 
that his property be Mierited by his nephews,. 
0. and T., and the sons of his late brother A., 
during their lives, and after the decease of 
C. and T., that the eldest son of C. and the 
eldest son of T. inherit the property dur- 
ing their lives, and so on, the eldest son of 
each of the two families to inherit the same for 
ever ; and that each two of the succeeding in- 
heritors should inherit the property free from 
incumbrances Held, that C.and T. took estates 
for their lives, with remainders to their eldest 
sons respectively for their lives, with remainders 
to C. and T. in tail male. Forshrook v, Foi's- 
brook, L. R. 3 Ch. 93 ; 16 W, R. 290, See S, 0. 
in court below, 14 L. T. 282. 

Power of Making Leases.] — One devises his 
lands for payment of his debts, and then to A. 
for life, with power to make leases, &;c., remain- 
der to the heirs male of the body of A. ; though 
this be but the devise of a trust, and executory,, 
and expressed to be to A. for life, yet it is an 
estate tail in A., barrable by a fine and recovery : 
secus, in case of marriage articles, to settle &Vk 
estate on A. for life, remainder to the heirs male 
of his body, this being an agreement to do a. 
future act, and in which the issue are particularly 
considered, and looked upon as purchasers. Bale 
V. Coleman, 1 P, Wms, 142 ; 2 Vern. 670. 

To Appoint unto Heirs of Body.] — Devise 

to W., a natural son of the testator’s sister, for 
life, and after his decease to the heirS’Bf his body 
in such shares and proportions as W. by deed, &c., 
shall appoint, and, for want of such appoint- 
ment, to the heirs of the body of W., share and 
share alike, as tenants in common, and if but one 
child, the whole to such only child, and for want 
of such issue to the heirs of the devisor :^Held,. 
that an estate tail vested in W. by this devise. 
Jesson V. Wright, Bligh, 1 ; 21 B. B. 1 — H. L. 
(E.) S. P., l>oe d, Atfihnson v. Feather stone, 1 

B. & Ad. ^44 ; 9 L. J. (o.s.) K. B. 163. And see 

Roddy V. Fitzgerald, 6 H. L. Gas. 823 ; Cololough 
V, Colclough, Ir. B. 4 Eq. 263 ; Van Grutten 
V. Foxwell, supra, col. 1106. 1 

Restrictions on Alienation.] — Devise to W. 
for life ; remainder to trustees during the life 
of W. ; remainder to the heirs of the boay of W., 
was held an estate for hfe, there being words of 
^restriction that W. shall not sell for an^ longer 
than his own hfe, and the estate being devised to 
that intent : — But held, in error, to be an es^te 
tall. Beirin v. ^lake, 1 W.*" Bl, 672 : 4 "Burr. 
2579 ; 1 Dougl. 329, n. '' 

Devise to his wife for life, remainder to 
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trustees, &c., remainder to his riiughter for life, 
remainder to trustees, <kG., remaMider to the heirs 
of her body, and for want of ^ such issue, re- 
mainder over in fee ; it being his will and 
^meaning, that after the decease of his wife, his 
daughter should have only an estate for life, and 
that after the decease of his wife and daughter 
the premises should go to and vest in the heirs 
of the body of his dangbter<i and for want of 
such issue, should go over in fee, and that his 
daughter should not have any power to defeat 
his intent : — Held, that 4he daughter, notwith- 
standing, took an estateitail. Jtoe d. Thoiig v. 
Bedford, 4 M. & Sl 362 ; *16 R. R. 487. And see 
Thong v. Bedford^ 1 Bro. C. C. 313. 

A. devised his real estates to his son and his 
heirs, but without power of selling them, and he 
willed that they should, “ at his death,” go to 
his lawful issue absolutely, and if his son should 
not have any lawful isstJe him surviving, then 
over : — Held, that the son took an estate tail. 
Marshall v. Grime, 28 Beav. 375 ; 29 L. J., Ch. 
592 ; 6 Jur. (n.s ) 390 ; 8 W. E. 385. 

A father gave his fee simple estate at B. to his 
-eldest son E., charged with 1,000Z. each for his 
sons T. and J., subject to the restrictions men- 
tioned in his will ; he also left houses of a 
freehold tenure to each of his sons and daughters, 
and 1,000^. to each of his daughters on her 
marriage with consent, subject to the same 
■conditions and restrictions which he had attached 
to any gift in his will ; he directed that none of 
his sons or daughters should alien or mortgage, 
or incumber any of the houses or lands to which 
they should become entitled under his will, but 
that on their death his or her portion of the 
property should go to his or her heirs, being 
issue lawfuEy begotten of him or her so dying, 
and so to continue in succession from father or 
another to his or her heirs being issue lawfully 
begotten ; and, in case any of his sons or daugh- 
ters should die unmarried, and without issue, 
or on failure of lineal descendants of his 
or her lawful issue, he directed that his or her 
portion should go to and be equally divided 
among the survivors : by a codicil reciting the 
■death of J., since his will was made, and that his 
daughter P. had determined to become a nun, 
he charged 600Z, on the lands of B. for T., in 
addition to^the l,00OZ. given by the will, and he 
left the residue of his estate at B. to Pv.., and left 
both sons full power he was invested with to 
onforce their claims, subject to the conditions 
and restrictions contained in his wiE : — Held, 
first, that the estates given by the will to the 
testator’s children, whether in possession or in 
remainder, were estates tail. O' Hanlon v. Un- 
thank^ Ir. E. 7 Eq. 68. 

Held, secondly, that under the codicil the 
eldest son E. took an estate tai?m B. 1 b. 

Estate in Quasi-Tail.] — ^A testator d%vised to 
B. in trust for testator’s eldest son A., also one- 
fourth of the issues and profits of the estate of 
0., also the testator’s interest in the house in 
which he resided in K. Street, to hold as tenant 
for life, remainder to his heirs lawfully begotten, 
“A. to bu considered as strict tenant for life of 
£lE the above-stated property.” He also -devised 
“ to B., in trust for mj son, H. M., one-fourth of 
the issu(ft and profits of the estate of C., as tenant 
for life, and to his heirs lawfully begotten ; ” as 
alscf ‘Wmy interest hi the two hisses in K. Street, 
let to H. «r. and E* 0. ; also the two houses in D. 
Street, Dublin, all as tenant for life.” In default 
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of issue of the children there was a gift over. 
The^ houses in K. Street were held uader a lease 
for lives renewable for ever, which Vas after- 
wards converted mto a fee farm grant Held, 
that H. M. took arij estate, in quasi-tail, in the 
two houses in K. Street. Macnamara v. DdUiu 
11 L. E. Ir. 29. 

A devise to the heirs male of J. S. in a will and 
afterwai’ils in a schedule annexed, this estate 
being recited to be given to J. S., shows the 
intent of the testator to give him an estate for 
life, which the law nlll enjoin to the estate given 
to his heirs male, and construe him to be tenant 
in tail. Hayes d. Foordey, FoordSy'^ W. BL 
698. 

Por Life and no Longer.]— Devise to L. for his 
natural life, and no longer, provided he takes ?he 
name of E., and after his decease to such son as 
he shall have lawfully to be begotten ; and for 
default of such issue to W. and his heirs for ever : 

— Held, that on constinction of whole will, L. 
must be construed to take an estate in tail male, 
Bobimon v, Hichs, 3 Bro. P, 0, 180. Affirming 
1 Burr. 38 ; 2 Ves. Sen. 225 ; 3 Atk. 736. 

Where by plain words, in themselves liable to 
no doubt, an estate tail is given in a will, it can- 
not be cut down to a life estate, unless tiiere are 
ott^r wortls which plainly show the testator to 
have used the former as words of purchase, con- 
trary to their ordinary sense ; or unless in the 
other provisions of the will there should be a 
clearly expressed intention inconsistent with the 
giving of an estate tail, and which intention can 
only fulfilled by sacrificing the particular pro- 
vision and regarding the expressions as words of 
purchase : — Held, accordingly, that in a devise to 
W. P. and his heirs male according to their 
seniority, on their respectively attaining twenty- 
one, the elder son surviving of W. E., and the 
heirs male of his body being preferred to the 
second or younger son ; and in case of the failure » 
of issue male in W. P. surviving him, or dying 
without lawful issue male attaining twenty-one,' 
then over an estate tail was devised to W. P. 
Fetherstim v. Fether stony 3 Ci. & F. 67 — H. L, (Ir.) 

C,<i non^ Jacli v. Fetherstoiiy 9 Bligh (K.s.) 257. 

Gift of Eeal and Personal Property.]— A gift 
of freehold and leasehold estates to A. for life, 
then to trustees to preserve contingent re- 
mainders, then to the sons of A. siiccessively in 
tail, then to the daughters of A. as tenants in 
common, with ai5 ultimate ^'emainder to the 
“ right heirs of A. for ever,” on the failure of the 
coirtingent remainders in tml : — Held, to confer 
on A. an absolute dispos^Ie interest m the 
leasehold property as well as the freehold. Com- 
fort v, Broioriy 48 L. J., Gh. 318 ; 10 Gh. D. 146 ; 
27 W. E. 226. 

Devise to A. for life, remainder to trustees to 
preserve contingent remainders; remainder tb 
the heirs of his body^ with remainders over for 
life, and in tail male, declaring that the res- 
pective devises to A., &c., “ and to their respective 
heirs male,” were on condition of takmg the 
testator’s name. Godicil giving an after-pur- 
chased leasehold for years, for such estate, and 
in such manner and form as the real estates 
were devised by the will, and subject, to the Eke 
►limitations, &c. A. took an estate tad in the 
freeholds, and the absolute interest in the lease- 
hold. Brownclker y, Bagoty 19 Ves, 574 ; 1 
Her. 271. 

Testatrix bequeathed a leasehold house and 
8,0002. stock to trustees, in trust to permit her 
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claiigliter to receive tlie rents and interest for 
l^e, for he^ separate use ; and after her daugh- 
ter s decease, she gaye the rents and interest to 
the heirs of the hotly of her daughter lawfully 
begotten ; hut in case he^ daughter should 
die without leaving lawful issue at the time 
of her decease, she gave the house anj^ stock 
over : — Held, that the daughter took the property 
absolutely. Verulam (^EarV) v. jBathnrsty 13 
Sim. 374 ; 12 L. J., Ch. 359. S. P., Garth 
Baldwin^ 2 Ves. Sen. 64(5 ; Theebridge v. XiU 
burne, 2 Yes. Sen. 233. 

A testator gave leasehold estate to trustees, on 
trust foY’his son Benjamin, to take the rents 
until he should attain twenty-one, remainder on 
trust to support contingent remainders; and 
subject thereto on trust for such son for life, 
remainder for the heirs male of such son ; re- 
mainder to the second and other sons of Ben- 
jamin, and the heirs male of their bodies ; with 
remainder over of a like nature in favour of 
other children of the testator and their sons : 
— ^Held, that this would have been an estate tail 
in the son of Benjamin, and, being personalty, 
he would have taken an absolute estate. Wil- 
liams Lewis, 6 H, L. Cas. 1013 ; 2S L. J., Ch. 
505 ; 5 Jur. (N.s.) 323 ; 7 W. R. 349. Affirming 
8. C., nom. Lewis v. Hopkins, 3 Drew. 668 ; 
5 W. R. 17, 243. 

Devise and bequest to A. and the heirs of his 
body, with limitations over in case of no such 
heirs : — Held, an estate in tail i?i real estates, 
and an absolute interest in personal, the limi- 
tations over being void ; but if expresscd^if he 
leaves no such heirs, it w^ould be gooc^ as confined 
to the time of the death, and not after an in- 
definite failure q;f issue. Croolte v. Be Vandes, 9 
Ves. 197. 

Residuary trust by will to apply the rents and 
profits for and during his life, and afterwards 
^ for the heu’s of his body, if any, and m default 
of such issue over, is an estate tail in the real 
, estate, and the absolute interest in the personal. 
Mton V. Bason, 19 Yes. 73 ; 12 R. R. 142. 

B. Remainder to Heirs or Heirs ^oe Body. 

YTor^s Qualifying.] — A devise to A. for life, 
and after his decease, to the heirs male of the 
body of A., and the heirs male of the body of 
every such heir male, severally and successively 
as they should be in priority^ of birth, &c. ; re- 
mainder over, whether this *he a tenancy in 
common in tail, or for life only. Legate v. 
Sewell, 1 P. Wms. ^ ; 2 Yern. 561 ; 1 Eq. ©as. 
Abr.394^pL7. 

A testator devised real estates to A., a married 
woman, for life, with remainder to her husband 
for Life, with remainder to the use of the heirs of 
the body of A. in tail, with remainder to B. for 
life, with, remainder to the heirs of his body in 
tail ; and he depilated, that all the aforesaid 
limitations were intended by him to be in strict 
settlement :-^Held, that, subject to the con- 
tingent life interest of the husband, the wife 
took an estate tail. Bouglas v. Congre'oe, 1 
Beav. 59 ; 8 L. J-, Ch. 63 ; 3 Jur. 120. And see 
8, <7. at law, 4 Bing, (ir.c.) 11 ; 6 Scott, 223 ; 7 
L. J., 0. P. 43. And see 8. 0., 1 Keen, 418 ; 6 
L. J., Ch. 61. -P 

A testatrix devised real estate to her daughter 
A. fOT life, remainder to the heirs of the body of 
A. lawfully begotten or to be begotten, they to 
, take the freehold and inheritance as tenants in 
cdmmon, and not as joint tenants ; and in de- 


fault of such heirs of the body of A., ter the right 
heirs of the te| fcatrix : — Held, that A. took an 
estate tail. Anderson v. Anderson, 30 Beav. 
209; 7 Jur. (N.S.) 1067; 4 L. T. 198 ; 9 W. E. 492. 

Testator being seised in fee of gavelkind lands/' 
devised all his real estate to his nephew T. C. for 
his natural life, with remainder to trustees to 
preserve contingent remainders, with remainder 
to all and every the heirs of the body of T. C., as 
well female as male, as tenants in common and 
not as joint tenants, and for default of such issue 
to trustees for a termr,of 600 years, upon trust 
after the decease of 11 G., in case he should die 
without issue, to raise a sum Gf moij.ey for main- 
tenance of his niece, and after the determination 
of the term he devised the same to his nephews 
T. 0. and 0. C., for their respective lives, as 
tenants in common and not as joint tenants, and 
after their respective deceases, to all and every 
the heirs of the respiJetive bodies of T. G. and 
G. C,, as well female as male, lawfully begotten 
or to be begotten, such heirs to take as tenants 
m common, and not as joint tenants, and in de- 
fault of such issue to his own right heirs : — 
Held, that T. C. took an estate tail. Boe d. 
Bagnall v. Harvey, 4 B. &: 0. 610 ; 7 D. &: R. 78 ; 
4L. J. (O.s.) K, B. 18. 

Devise to A, for life, remainder to the heirs of 
the body of A. and his, her. and their heirs and 
assigns for ever as tenants in common : — Held, 
an estate tail in A. Mills v. Seward or Ilowardy 
1 J. & H. 733 ; 7 Jur. (N.s.) 664. 

A devise by will to A. for life, remainder to 
A.’s children and their heirs, as tenants in 
common. Devise by codicil of after-purchased 
estates to A. for life, remainder to the heirs of 
his body lawfully begotten for ever, equaRy, 
share and ^are alike, sons or daughters, but if 
A. should die without heirs or heir, then over : — 
Held, that A. took an estate tall in the property 
devised by the codicil. Grimson v. Bowning, 4 
Drew. 125 ; 5 W. R. 767. 

Devise of freehold and leasehold to A. for life, 
and after his death to the heirs of his body, and 
their heirs, executors, &c. : — Held, this gave A. 
an estate tail in the fi’eehold, and an absolute 
interest in the leasehold. Kinch v. Ward, 2 
Sim. & S. 409 ; 4 L. J. (O.s.) Ch. 28. 

By a marriage settlement estates were limited 
to the wife and the husband for theip lives, with 
remainder to the heirs of the bs^dy of the 
husband on the body of the wife and their heiis ; 
and if more children than one, equally to be 
divided among them as tenants in common ; 
and, for default of such issue, to the wife and 
her heirs : — Held, that the husband did not take 
an estate in tail special, but for life only, and 
that the children took by purchase as tenants in 
common in fee in remainder. North v. Martin, 

6 Sim. 266. ^ 

Devise to T. for life, remainder to trustees to 
preserve &c., remainder to the heirs male of T. 
and their heirs ; provided if T. should die with- 
out issue male living at his death, then over : — 
Held, T. took an estate tail. Wright v. Bearson, 
Amb. 366 ; 1 Eden, 119. 

Under a Rmitation in a marriage settlement 
to the husband for life, then to the wiCe for life, 
then to the heirs of the body of the wife and 
their heirs, the wife took an estate tail. Alpass 
v. Wafhins, 4 Term Rep. 616. S. V'., Boe d. 
Aistrop V. Aistrop, 2 W. Bl. 1228. 

L. devises tcuM., eldest son of his nep'hew, 
E. M., and the first heirs male of his body, and 
the heirs male of his body, and in default of such 



1117 

issue to the seconil son of the saici^R> M,, and the 
heirs male of his body and their risue, remainder 
over, &c. These words, “ the second son of the 
said R. M,,” do not mean the second son of the 
devisee, but »Tohn, the second son of the testator’s 
nephew R. M. 3h}isli.ull v. 3Ihis1iiiU, 1 Atk. 41 L 

Devise to the use of the devisor’s second son 
A. for life, without impeachment of waste, and 
from and after his decease tc^ the heirs of his 
^hody, to take as tenants in common, and not as 
joint tenants ; and in case of his decease without 
issue, to the devisor’s elciest son B., his heirs, 
&c. ; and in case both s^ns should die before 
twenty-one, ^ver Held, an estate tail in the 
land, and an absolute interest in personalty 
bequeathed with it. Bennett v. Tanltereille 
(EarV), 19 Ves. 170. 

A testator devised all his real estate to his 
executors for the purposes thereinafter stated ; 
and after empowering t^em ,to continue his 
business, he gave the profits and the interest 
of the moneys arising from the sale, and also the 
interest of the securities on which the rest of 
his capital should be invested, to his daughter 
for life, her receipt to be a discharge. He then 
gave her the rents and profits of ail his real 
estates during her life; and at her decease he 
gave to her heirs all his estates real and personal 
as tenants in common ; if his daughter had but 
one child, such child was to possess the whole ; 
but if she should die without issue, then at her 
decease he gave certain legacies. He ordered 
his real estates to he sold at the decease of his 
daughter, or at the decease of his brothers and 
sisters, according as a particular event might 
turn out ; and he gave over to certain persons 
all the residue of his personal estate, including 
the proceeds of the sale of the real estates when 
sold, and the rents until they are sold. The 
daughter died without having had issue : — Held, 
the daughter took an estate tail in the freeholds ; 
that the real and personal estate being given 
over together, she took the personal estate abso- 
lutely. Bnnli V. Fennei\ 2 Russ. & M. 567. 

Devise to F. G. and his assigns for his life, 
and immediately after his decease, unto the heirs 
of his body, in such shares as F. G. should by 
wiR or deed appoint, and in default of such 
heirs of his body, then immediately after his 
decease, ov<^ to J. G. : — ^Held, that F. G. took 
an estate tail by implication. Doe d. Cole v. 
Golmmithy 7 Taunt. 208 ; 2 Marshall, 517 ; 17 
R, R. 487. 

Words of Purchase — Children,] — The words 
“ heirs of the body,” though words of limitation, 
may, by explanatory context, be reduced to 
words of purchase, but the inference to be di'awn 
from such context must be clear. Ghtimme v. 
Homes, 23 Beav. 184 ; 26 L. J., th, 323 ; 3 Jur. 
(5r.s.) 176 ; 5 W. R. 219. 

A devise and bequest of residuary rSal and 
personal estate to A. and B. in equal shares for 
their natural lives ; but in case of the death 
of either without issue, her share to go to the 
survivor ; but if either should die leaving issue, 
the share of her so dying to be paid to her 
children ia equal proportions, if more than one ; 
and if but one, then to such only child ; and 
after the death of both A. and B., the residuary 
estate to Be paid to “ the heirs of the body ” of 
A. and B., share and share alike, or to the 
surviT'Oc or survivor^ of them, if ^ore than one ; 
and if but one, th^ to such only child : — Held, 
from the general context of the will, that “ heirs 
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of the body ” must be construed to mean “ chiD 
dreua” ih. > 

’J 

Sons.] — Devise to Ajfor life, and afted 

his death to the heirs male of his body for their 
lives in success! "lu. iccordliig tn their respective 
seniorities. “ or in such parts ami proportions, 
maimei^ and form, amongst them as A, their 
father, shall by deed or will, duly executed ami 
attested, direct, limit, or appoint"” : — Held, that 
“ heirs male of his body,” used in this connection^ 
meant “ sons,” ami therefore A. took an estate 
for life only. Per Oockbuni, C.J., and Wight- 
man, J. Affirming (6 C. B. (n.S ) 748 L. J.,. 
0. P. ISO ; 6 Jur. (JT.s.) 536), but per Martin, B.y 
and Channel!, B., that A. took an estate tail. 
Jordan v. Adams, 9 C. B. (n.s.) 483 ; 30 L. J.,, 
C. P, 161; 7 Jur. (N.S) 973 ; 4 L. T.775;>0 
W. R. 693. 

Devise to the testator's wife ; after her decease 
to the heirs of her body, share and share alike,, 
and in default of issue to be lawfully begotten 
by him, to be at her own disposal. He died and 
left six children by his wife : — Held, that the 
wife took an estate for life only, and that each 
of the six children took a fee simple in remainder 
expectant on the determination of the mother’s 
life estate in one-sixth part as tenant in common^ 
Goeiton v. Ilaward, 1 Mer. 448 ; 6 Taunt. 94. 

Under a devise to trustees upon trust to permit 
A. to receive the rents for his life, and after his 
decease upon trust to permit his first son and the- 
heirs of his bc^y to receive the rents for their 
respective lives, severally and successively in. 
tail male,” and in default of such issue over, A., 
takes an esmte in tail male, and not merely a 
life estate. Hugo v. Williams, 41 L. J., Oh. 661 ; 

L. R. 14 Eq. 224 ; 26 L. T. 901. r> 

Devise to A. for life, and to her heirs, the issue 
of her body, for ever for their lives, and in case- 
A. has no son. then to her eldest daughter, 
followed by a proviso containing a devise over 
if A. left no issue, or they should become extinct, 
creates an estate tail in A. Beece v. Steel, 2 Sim« ■ 
233 ; 6 L. J. (o.s.)JCh. 120 ; 29 R, R. 88. 

“Issue.”] — E. by his will, made in 1872,. 
devised all’ “ right, title, and interest ” in the 
lands of G. to his daughter M., for her “ life and 
to her lawful issue ; and in the event of her 
leaving none,” he devised his “said property” to* 
F., if living at the time of his death ;*and if not, 
then to F.’s “ eldest son lawfully begotten ” ; and 
in the event of F. ‘^dying without leaving a son 
lawfully begotten," then he devised the “ said 
proj^rty ” to the second sjp;i of S., “ late of 
India, if he has a second son ; and if not to his- 
eldest son and to his heir.” He alio 3.irectedL 
that whoever possessed his property should take 
the name of E., and that in the event of. his 
“ not leaving lawful issue,” she might charge the 
“ property” to a specified amount : — Held, that* 

M. took an estate tail. fSei^ndes Coolie, 21 L. R. 
Ir, 445 — 0. A. And see Voller v. Carter, 4 El. & 
Bl. 173 ; 24 L. J., Q. B, 66 ; 1 Jur. 278 ; 3 
W, R. 22. 

Devise to A. for life, remainder to B. for life,, 
remainder to the right heirs of A., and A. dies in 
the testator’s lifetime ; his right heirs shall never 
take. Goodright v. Wright, 1 P. Wms. 400 ; 1 
Sbbr. 25 ; 2 Eq. Gas. Abr. 369, pi. 13. 

Devise of lands to A., and the heirs male of his 
body. A. dies m the life of the testator, leaving 
issue. The devise is void, and the issue cannot 
take. Hutton v. Simpson, 2 Vern. 722 ; Pre. Oh-* 
439 J Gilb. Eq. R. 120, 165. 
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A., on the marriage of his son, covenanted to 
^purchase Vinds, and settle them to the use ©if his 
««on for Ifre, remainder to the heirs male of the 
body of the son. ^he son died, leaving issue a 
son, who brought a bid against the executor of 
A. for the performance of the covenant. Bill 
dismissed in regard the plaintiff’s father would 
have been tenant in tail, if the estate had been 
settled, and might have barred it. Caiin v, CanUy 
1 Yern. 480. 

Contingent Eemainder to Heirs.] — A devise of 
real estate to A. for life, remainder to the chilrh’en 
-of A. inTee, with a provision for survivorship and 
accruer in case of the death of any or either of 
such children under the age of twenty-one and 
'vwithout issue ; and if there should not be any 
-child of A., or if any or all such children should 
die under twenty-one and rvdthout issue, a devise 
to the^heirs and assigns of A., although A. had no 
•child at the date of the will or at the death of 
the testator : — Held, that the gift to the heirs of 
A. was a contingent remainder. Crofts v. 
MiddlcUm, 2 K. & J. 194 ; 1 Jur. (n s.) 1133. 
See S. a, 8 De G. M. & G. 192 ; 25 L. J., Ch. 
613 1.2 Jur. (2^.S.) 528 ; 4 W. K. 439. 


And see Parrpand JDagqs, Inre^ 55 L, J., Ch. 237* 
31 Ch. D. 131 jt 54 L. T. 229 ; 34 W. R. 353-^ 

C. A. 

In order that the exception to that rule, es- 
tablished hyAi'cher's case (1 Go. Rep. (>8, b.), may 
apply, the intention that the heir should talce a's 
purchaser must be clearly shown by woids of 
limitation added to the word “ heir.” 11). 

A testator deviised freehold premises to his son 
J. ‘‘ to hold to him and the’ heir male of his body^ 
lawfully begotten, and the heirs and assigns of 
such heir male for ^ever,” subject to certain 
charges. The will prhvided^tliat if J. should cbe 
without leaving any son or his body lawfully 
begotten, then the hereditaments were to go to 
the testator’s son R. in fee simple, subject never- 
theless to the charges above referred to, and to 
the payment of 300Z. to the daughters of J, who 
should be living at his decease : — Held, that the 
will gave J. an estat#for life, with a contingent 
remainder in fee to the person, if any, who at J.’s 
death should answer the description of heir male 
of his body, with a limitation over to R. in fee if 
there should be no such heir male. Cliamher- 
luipmY. Ghamherlau}u\ G El. & Bl, G25 ; 25 L. J., 
Q. B. 357. 


6. Remainder to Heir or Heir op Fody. 
a. In General. 

Devise.] — A devise to A. for i?fe, and to the 
heir of his body, so unites the two estates as to 
make the first taker tenant in tail. 8hej);pard v. 
6ril)hons, 2 Atk. 444. 'f' 

A house, together with the furniture thereof, 
was limited to ^ feme, and such heir of her body 
as should be living at her death, and in default 
-of such, remainder over. The feme bad an estate 
tail in the house, and the absolute property in 
the furniture. Mcliard v. Pergaxenny^ 2 Yern. 
324. 

Devise to A. for life, remainder to the heir of 
his body (though in the singular number) is an 
estate tail. 

Devise of land to ‘VV, for life, remainder to his 
first son for life, z-emainder to the^ right heirs 
male his body, remainder to the second, &c., 
.•sons or’ W., and the heirs male of their bodies, re- 
mainder to T. for life, and after to his first heir 
male of his-^body, and for want of such, over : — 
Held, T. took an estate in ta^l male. Duhler d. 
l’rollo;pe v. Trollp^e^ Amh, 4o3. 

A devise to a man for life, and if he died 
without heir maje, remainder over, make’s an 
estate tail. The words, “ for want of such 
issue,” make an estate tail by implication. 

465. 

“Heir,” or “heir male of the body,” in the 
'Singular number, words of limitation, not of pur- 
’ -chase, unless words of limitation superadded, or 
the context shows that those words are not used 
in their technical sense, as the word “ issue,” or 
■“ without iiilpeachment of waste ” ; a limitation 
to trustees to preserve contingent remainders ; or 
a. direction so to frame the limitation, that the 
first taker shall not have the power of barring 
the entail. Blaclilurn v. Stables, 2 Y. &: B. 
367, 371 J. 13 R. R. 120. 

Devise to A., B. and G, for their lives, a©d 
a-fter their decease xmto the next lawful heir of 
A. fox ever ; — Held, that A, took an estate in fee 
■simple, under the rule in Shelley's case, 
Mler V. Ohamierj 35 L. J., Ch, 772 ; L. R. 
2 Bg. 682 ; 12 Jur. (N.S.) 642 j 14' W. R, 913. 


b. Words Qualifying'. 

In General.] — Subsequent words of limitation 
affect not the legal operation of the preceding 
words of limitation, unless the word “ heir ” is 
used in the singular number, or an express estate 
for life limited to the first taker. AfiTishidl v. 
JUinshtdl^ 1 Atk. 413. And see Richard v. 
Bergaxenmj {Lady')^ 2 Yern. 324 ; Bony v. 
Taylor, 2 Roll. Abr. 253, pi. 3. 

Devise of real estate to trustees upon trust for 
the testat(?r’s eon W. for life, and after his 
decease to the heir male of his body begotten of 
an European woman, and the heirs of such heir 
male ; and in case his son should die without 
leavmg such heir male of his body, the trustees 
to pay the rents equally between the testator’s 
daughters, M. and A,, for their lives, 
and the whole to the survivor ; and after the 
decease of the survivor, upon trust for the heir 
male of the body of M. and the heirs of such 
heir male, and in default of such heir male of 
her body upon trust for the heir male of the 
body of A. and the heirs of suclr heirs male, 
W. and M. both died without if&=!ue, and A., 
having a son, suffered a recovery of the devised 
estate, and resettled it to new uses, under 
which a remote interest was limited to the sur- 
viving trustee, and died leavmg her son surviv- 
ing, who filed his bill against the surviving 
trustee of the will for a conveyance of the legal 
estate. Decree made against the trustee with 
costs : the couij/^ holding that, under the devise, 
A. took a life estate only, with remainder to her 
son in fee. Willis v. Hiscox, 4 Myl. & Cr. 197 ; 4 
Jur. 738. 

Conveyance.] — By a deed of conveyance lands 
were limited to the use of E. and his assigns 
during his life without impeachment of waste, 
with an ultimate limitation of the use of “such 
person or persons as at the decease offthe said E. 
shaR be his heir or heirs at law, and of the heirs 
and assigns of such person or persons^’ : — Held, 
that the rule in Shelley's ease did not "apply, and 
that E. took, not an estate in fee simple, but 
merely a life ^tate, with a*contmgentr^^index 
in fee to the person or persons who at his death 
answered thidescription of his heir or co-heirs at 
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law. Ecans v. Emns, 61 L. J., 0*^. 456 ; [1892] 

2 Gh. 173; 67 L. T. 152; 40 ,W. K. 465— 

C. A. I 

^Devise to Sons for Life.] — A testator devised 
certain land to his sons successively for life, 
beginning with the youngest “ and so on from 
son to son till it arrives to the oldest son, then 
the said copyhold estate to be ^or ever enjoyed 
by the oldest surviving heir of my oldest survi- 
’^ring son then living for their life or lives, for 
ever” ; — Held, that upon l^ie true construction 
of the will, the intention rtf the testator was to 
give a life es^te to Ihe “ Ireir ” ; that the word 
“ heir” was not to be regarded as a word of 
limitation, and, therefore, that the rule in 
Shelley’s case (1 Co. Bep. 93 b.) did not apply 
and that the testator’s oldest surviving son took 
only a life interest. Pcdder v. Eiuit, 56 L. J., 
Q. B, 212 ; 18 Q. B. D. 565; 56 L, T, 687 ; 35 
W. B. 371~C. A. 

A devise of real estates upon trust to and for 
the use of W. for life, with remainder to the use 
of the heir male of his body lawfully begotten, 
according to their respective seniorities and 
priority of birth, in tail, with remainder to his 
daughters, as tenants in common m tail, with 
remainder over, with an ultimate remainder in 
case W. should die with out leaving any such issue 
as aforesaid, and there should be only one of the 
testatrix’s daughters then surviving, to such only 
daughter, her heirs and assigns for ever, was : — 
Held, to create an estate tail. Johnson v. 
Rutherford, 3 L. T. 649. 

Testator directed 20,0007. which he had m the 

3 per cents, to be firmly fixed there, to remain 

during the life of his wife for her to receive the 
interest, and after her death to be in the same 
manner firmly fixed on the infant “ to be 

so secured that he may only receive the interest 
during his life, and after his decease to the heir 
male of his body, and so on in succession to the 
heir at law, male or female ” ; with a direction 
that the principal sum was never to be broken 
into, but the interest only to be received ; “ his 
intent being that there should always be the 
interest to support the name of Cobb as a private 
gentleman.” Though the intention be manifest 
to give only a life interest to W. C., yet, there 
being nothing to show that the word “ heir male ” 
was not used in a strict technical sense : — Held, 
that W, 0. tdbTc the absolute interest, the words 
being such as would create an estate tail of free- 
hold property ; secus, if the words “ for life ” 
had been added to the words “heir male,” in 
which case the latter words might have been 
consti’ued to be a mere designatio personas : — 
Held, the declaration that the principal stock 
should not be broken into, not sufficient to turn 
the heir into a tenant for life, ’•being like an 
attempt at perpetual restraint of alienation, 
which in the case of land would uot prevent the 
creation of an estate tail. Britton v. Twmi'ng, 
3 Mer. 176 ; 17 R. B. 63. And see Har'oey v. 
Tomell, 7 Hare, 231 ; 17 L. J., Oh. 217 ; 12 Jur. 
241. 

A testator gave his residuary real and personal 
estate to a t^mstee, upon trust for J., for life, and 
after his decease, for the heir or heiress at law of 
J,, his or her heirs and assigns for ever : — Held, 
that J. todk an equitable estate for life only, 
with a remainder in fee to the person who at his 
death •Wiis his heir. « Greaves v, Simpson, 33 
L. J., Ch. 641 ; 10 Jm\ (n.S.) 609 ;*10 L. T. 448 ; 
12 W. B. 773. 


Marriage Settlement.]— A deed is construed, 
raore^tnctly than a will, according toathe legab 
import of the words. Therefore m a Sian-iacreo 
settlement, after life estates tc? the hnsbancl and 
wife, a remainder to .fhe heir male of her body 
by him to be begotten, and to his heirs, and for 
want of such to the daughters, and if there should 
he no issle of the marriage to the right heirs of 
the husband : — Held, a contingent remainder in 
fee in such person as should he heir male of the 
wife at her death. Bnyley v. Morris, 4 Yes. 
788. 

Lauds were limited by deed to the use of the 
settlor for life ; renialnder to the use of 1?15' wife 
for life ; remainder to the use of the heir female 
of the body of the settlor, on the body of his wife 
already begotten and now living, or which ma.ii 
be begotten hereafter; and in default of such 
issue, to the use of the heir male of the body of 
the settlor on the body of Im wife to be begotten ; 
remainder to the right heirs of the settlor. When 
the deed W'as executed, the settlor and his wife 
had issue four daughters, and no issue male ; hut 
at his death the same four daughters, and also 
several sons of the inariiage, survived him ; — 
Held, that under the limitation to the “jieir 
female,” the daughters took a life estate iii the 
lands as purchasers. Chamhersy. Taylor, 2 Myl. 
&;Cr?376; 6L. J., Ch. 193. 

By settlement 60U7. was assigned to trustees 
in trust to lay the same out in land with the 
consent of the^wife, and to pay the rents to 
her for her life for her separate use, remainder 
to the lyisband for life, and after the death of 
the survivor in trust to convey the same as the 
wife should by deed or will appoint ; and, in 
default of appointment, in trus^for her right 
heir for ever, proviso that until such purchase 
should be made, the trustees should invest the 
mone 3 ^ public funds with the consent of 

the wife, and pay the dividends to her for life 
for her separate use, and after her death to such 
persons as the rents of the lands to he purchased 
would go to, according to the Umitations aforesaid 
and to pay or transfer the principal sum of 5007,, 
or the stock in which the same should be invested, 
to such persons as, according to the limitations 
aforesaid, would be entitled to the inheritance of 
such lands. The 6007. was never paid to trustees, 
but remained in the hands of the husband at the 
death of the wife. She having made ly) appoint- 
ment, the 6007. vested m her heir at law, subject 
to the life interest o? the husband, but the lieir 
took it as money, and, therefore, at her death 
this interest passed to his pei'sonal representatives. 
Russell V. Smytlhles, 1 Cox, 21o. , » * 

7. BEMArNDEK TO ISSUE AOT EFFECT OF 
WORBS SUFERADDED TO “ISSUE.” 

Child or Children — Dying without Issue.] — ' 

A will made m 1820 contained the following 
clause • — “ I give and devise unto my eldest son, 
Thomas, all my real and freehold estate, and all 
leases and leasehold premises now in my posses- 
sion (subject to the payment of the rents, and 
the performance of the covenants mentioned in 
the said indentures of lease), during the term of 
his natural life, and after his deceasq to his 
legitimate child or children (if there be any) ; 
but if he dies without issue, my will is that it 
may go unto my other son, William, during the 
term of his natural life, and afterwards to his 
legitimate child or children (if any) ; but if he 
should bkewise die without issue, my will is 

86 • 
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it may go to my daughter, Mary, and to her 
rheirs andrassigus for ever.*’ The will then^ gave 
^legacies'^o the second son and ,the daugnters, 
with 'provisions f(^’ the daltghter^, to be paid m 
tbe first instance by Thomas, but to be paid in 
part or in whole to him in certain events by his 
successor in the estate. Thomas died without 
issue . — Held, by Earl Cairns and Lorc^ Blaclc- 
burn and Fitzgerald, that reading the whole 
will together, Thomas took an estate tail in the 
realty. Contra, by the Earl of Selborne, L.C., 
and Lord Bramwell, that Thomas took an estate 
for life, with remainder to his children any) 
in feertts purchasers. Bowpn v. Lncis, 54 L. J., 
Q. B, 55; 9 App. Cas. 890; 52 L. T. 189— 
H. L. (E.) 

Issue — Implication from the Context.] — 
Where an estate is given for life, and the re- 
mainder to the “ issue ” is accompanied by words 
of distribution, and by words which would 
convey an estate in fee or in tail to the issue, 
the estate of the first taker is limited to an 
estate for life, and that whether the estate is 
given in fee to the issue by the usu.al technical 
words heirs of the body,’* or by implication. 
BradUy v. CartiodghU 36 L. J., G. P. 218 ; 
L. E. 2 C. P. 511 ; IO'L. T. 587 ; 15 W. E, 922. 

By a ^v^U made in 1 S06, the testator d^^dsed 
lands to his son S. B. for life, with remainder to 
trustees to preserve contingent uses ; and after 
the decease of H, B., to the us^pf all and every 
tbe issue, child, or children of the body of 8. B., 
lawfully to be begotten, in such shares and pro- 
portions, manner and form,” as S.rB. by'Vleed or 
will should limit or appoint ; and “ in default of 
such issue,” to^the use of the other sons of the 
testator in fee"l — Held, that S. B. had power to 
appoint to his children in fee, and that, there- 
fore, in default of appointment, they took an 
estate in fee, and consequently S. B. was en- 
titled to an estate for life only, and not to an 
estate tail. Ih. B. P., HocMey v. Maw’hey^ 1 
Tcs. 143 ; 3 Bro. 0. 0. 82 , 1 E. B. 93 ; Bya jiy. 
Pinole y, LL & G. t. Sugd. 7 ; Macnamara v. 
miitioortlb iLord)^ G. Cooper, 241. 

Issue with Words of Limitation superadded.] 

— A testator by his will, dated i860, disposed of 
all his real estate, subject to an interest therein 
to his wif|^^ for life, in favour of his six nephews, 

and all my right, title, and interest to and in | 
the same and every part l!hereof, to be equally ' 
divided amongst my six nephews, share and ' 
share alike, and^heir issue after them, to and 
foi’" their heirs, executors, administrators, and 
assigns.”' Held that the words in question 
■created an estate tail in the six nephews ; that 
the addition of a limitation to the heirs general 
of the issue would not prevent the words “ issue ” 
from operating to give an estate tail as a word of 
limitation ; that the 'v^guds “equally divided” 
made the estate divisible into six shares, and 
there were no words to sub-divide those shares 
and consequently that tbe subsequent words 
“ heirs, executors, administrators, and assigns,” 
must be rejected, Wilhams v. Williaim, 51 
L. T. 779 ; 33 W. R. 118. 

The owner of land devised it to his eldest son 
li. “ for life, and after his decease to his la’v^ul 
issue and their heirs for ever, if any,” and “ if he 
shall die without leaving any children born in 
wedlock,” then to the testator’s son E. and his 
heii'B -.—Held, that the devise gave a life estate 
“ only ^ L., and not an estate tail. Morgan v. 


' nmnas, 51 lIvT., Q. B. 556 ; 9 Q. B. B. 643 ; 47 
;L. T. 281 ; 31 B. 106. 

Bequest to t . (a feme covert) of an annuity of 
not)/, per annum “for her life, and the issue from 
her body lawfully begotten ; on failure of which, 
to revert to iny heirs ” ; with a request that 1\ . 
and C. would act as trustees for A., so that the 
I annuity might be secured for her sole use and 
benefit • — Held. J^hat A. took an estate for life 
only in the annuity, with remainder to the issue. 
Wijnck'ii Trust. In re, 5 He G. M. & G. 188 ; 23^ 
L. J., Oh 930 ; 18 659. 

Lord Thurlow’s dej'ision in Knight v. Kll'ia (2 
Bro, C. C. 569) is good law^ and has never been 
overruled ; but Lord Langdale’a decision in Att.- 
&en. V. Bright (2 Keen, 57 ; 5 L. J., Ch. 325), is 
inconsistent with it. Ih, 

\ Assuming that this annuity was to be con- 
sidered in its nature real estate, A. would not 
have taken an estate tail, for there could not 
have been a union of her life estate with an 
estate in reinaioder, according to the rule in 
ShellPi/f} Case, A.’s life estate being equitable, 
and tlie remainder legal. — Per Turner, L.J, Ih. 

A testator devised his residuary real estate to 
his son A, and his heirs : but his will was, 
that his son should not have power to sell the 
estates devised to him. Upon the death of his 
son, the estates to go to his lawful issue abso- 
lutely ; but if he should not leave any lawful 
issue him surviving, then he willed that the 
estates should go and be absolutely held by his, 
the testator’s nephew, his heirs and assigns for 
ever : — Held, that A. took an estate tail general 
in the estates. MarAinll v. Onme^ 28 Beav. 
375 ; 29 L. J., Ch. 692 ; 6 Jur. (N.S.) 390 ; 8 
W. B. 385. 

Devise to A., and his issue, remainder to B. 
and his issue, remainder to the heirs of A. A. 
dies without issue in the life of the testator. B, 
dies in the life of tbe testator, leaving issue, 
who is also the heir of A. The issue shall not 
take an estate tail as issue of B., nor the re- 
mainder in fee as heir of A, Goodright v, 
Wright, 1 P, Wms, 397 ; 1 Str. 25 ; 2 Eq. Cas. 
Abr. 359, pi. 13. 

Devise of real and leasehold estates to A. for 
life, and after his death to the male issue of his 
body in equal shares, the leasehold estate being 
the bulk of the property : — Held, that A. took 
an estate tail in the freeholds, find an estate 
for life only in the leaseholds. Edison v. CaU 
rert, IJ. & H. 235. ‘ 

Lands were devised in trust for A. for life, 
remainder in trust for her issue male, and their 
issue male, in such manner as A. should 
appoint, and in default of such issue male then 
in trust for B. for life, remainder in trust for 
such of his issue male and their issue as he 
should appoint ; and in default of such issue, 
then over : — Held, that B. took an estate tail. 
IrwiT^ V. Cuff, Hayes, 30. 

Devise to B. during the life of herself and 
her husband, and after their deceases, to the 
lawful issue of B.’s body for ever : — Held, that 
B. took an estate tail. Griffiths v. Evan, 5 Beav. 
241; 11 L. J., Gh.219. 

A testator devised all his “ part ofethe lands of 
A., being lately part of the estate of J. K.” pur- ^ 
chased by him under a decree of the court of 
chancery to his son, W. M., “ duringrhis natural 
life and no longer, unless it shall so appear 
that my said son shall su^fvive his present wife 
and marry second or other wife, by whom 
he shall have lawful issue, ^and then and in that 
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<iase” he devised his “said part^f such lands daughters, one of whom was married and had 
liipoa the death of my said son. leaving issue is3ac.^iive children : — Held, that the dtjughters ul 
male of such second or other mirriage, to such the niece took estates for life only, with Amjiindei> 
issue male share and shave alike, and for want of to their issue as purchaser's. ’^Parker v. CJayh\ 
^sue male, to the issue female of such second or S Sm. & Gr. Kil ; 1 J^r. (N.s.) tiufi ; H W. h. 471, 
•other marriage, share and share alike; and in Affirmed, 6, De G. M. <k G, lot; 2 Jur. (k.s.) 
oase it shall so happen that my said son shall die 335. A^d see Cololomjli v. Coldougli^ Ir. K. 4 
without leaving any such issue of such second Eq. 203* 

or other marriage,” he devised^the lands to his In iidlls of real estate “issue,” unless there be 
grandsons : — Held, that W. M. took for life, with something to show a contrary intention, means 
remainder to the issue of a second or other “ heirs of the body,” and includes all desceudaurs 
marriage in fee as tempts in common, and to all time. WoodJiouse v. Ueyrlcli^ 1 K. & d, 
that the grandsons were '^o take only on the 352 ; 3 Eq. K. 817 ; 24 L, J., Ch. 649 ; 3 W. R. 
contingency th^ devise to the issue not 303. 


taking effect. Moiitgomenj v, 
Jo. & Lat. 47 ; 8 Ir. Eq. B. 740. 


Montgomery, 3 


Devise in 1806 of lands to F. and M., his wife, 
for their joint lives, and the life of the survivor ; 


But see Van. Grutten v. Foxwell, supra, col. remainder to all their children “ already or her#- 
1106. after to be born, for their joint lives, and the life 

The rule in Shelley'' s Case, as applicable to of the survivor,” but all the sons to take testator’s 
wills, considered and expliSined, and the cases name and arms ; remainder to trustees tb pre- 
on the construction of “issue” and “heirs” in serve contingent remainders, but nevertheless 
testamentary gifts reviewed. Xh. upon trust to permit the children to receive the 

Where in a devise there is a gift over on rents during their lives, and after their several 
general failure of “ issue,” it is presumed that deceases “ unto and equally between all their 
the word “ issue ” has been used by the testator issue male and female,” and for want of 
as meaning “ heirs of the body.” Roddy v. such issue over : — Held, first, that the name.»ind 
Fitzgerald, 6 H. L. Cas. 823. arms clause was not a condition precedent ; 

When the word “issue” is so employed, it is secondly, that “already or hereafter to be born,” 
for the party seeking to give it a meaning other like ‘^born or to be born,” denoted children living 
than that which it frequently bears, to show at the testator’s death ; thirdly, that such 
clearly from the context of the will that the children took as tenants in common in tail, with 
testator intended to give it a different meaning, cross- remaindei^ between them in tail, notwith- 
jrS. standing the limitation to the issue was in terms 

Devise in 1817 of a freehold estate for lives, to then^ as tenants in common, and the limita- 
renewable for ever, “ to my son W. during his tion over waf “ in default of such issue,” and 
life, and after his death to his lawful issue in not of issue absolutely. Jh. 
such manner, shares, and proportions as he by Xing v. Burehell (Amb. 379 4 Term Rep. 

deed or will shall appoint, and for want of such 296, n. ; 1 Eden, 424) remarked on, and 
appointment then to his issue equafly if more gomery v. Montgomery (supra) explained. Ih. 
than one, and if only one child to said child, and A testator in 1789 devised real estate to his 
on failure of issue of W.” to J. Another estate, wife and granddaughter, during their natural 
consisting of fee simple lands, was devised in the lives, and in case his wife should marry again, 
same terms to another son J., and on failuz'e of he gave the whole of the real estate to her during 
issue of J. it was to go to W. J. and W., before her life ; and if his granddaughter should die 
the birth of any child to W, (J. himself never leaving issue, then the testator gave unto her 
married), joined in a recovery as to the lauds issue, after the death of his wife and sister, all his 
devised to J., and to wfiiich W. afterwards sue- freehold and copyhold lands, to be distributed 
needed in possession on J.’s death without issue, between them, share and share alike, as |hree 
W. died leaving four children; he had not gentlemen, learned in the law, or the major 
executed appointment, but during his life part of them, should aflix the same ; but in case 
disposed of both descriptions of lands to creditors ins granddaughter should die leaving no is^ue, 
for value : — field, that each of the first devisees and after the death jf his wife, the testator gave 
took an estate tail by implication. Ih. the same over. The testator’s ^widow married 

The remainders were contingent, and therefore again, and the gi’anddaughter sm'vived her and 
the recovery suffered operated as a bar to them, the siSter of the testator . — that the grand- 
whether the first devisee did or did not take an daughter took an estate tail. Xa'oajuifjh'’ v, 
•estate tail. Ib. Morland, Kay, 16 ; 2 Eq, R. 771 ; 23 L. J., Gh. 

A testatnx devised her real estates to trustees 41 ; 18 Jur. 185 ; 2 W. R. 8. 
in trust as to the rents and profits thereof for all Devise to A. for life, and after his decease 
and every the children then or thereafter to be unto all and every the issue of the body of the 
born of her niece, M. 0., who should he living at said A., share and share alike as tenants in 
the testatrix’s decease, during their lives, iif equal common, and the heira of such issue : — Held, 
shares, and for the survivors or survivor of them that A. took an estate for life only. Greenwood 
for life, &c., and after the decease of the survivor v. Rothioell, 6 Beav. 492. S. 0., at faw, 5 Man. 
“ in trust for all the lawful issue male and female & G. 628; 6 Scott (it.r) 670; 12 L. J., 0. P, 
of such of the children of my niece now or here- 259. 

after to be born, as shall be living at my decease, , Devise to A. for life, and at her death to her 
in equal shares and proportions as tenants in lawful issue, share and share alike ; but if A. 
common, and not as joint tenants, and the should die without lawful issue, then •over : — 
heirs of the body and respective heirs of the Hiid, an estate tail in A. Meailier v. Winder, 
body of aM and every the issue of the said 6 L. J., Ch. 41. 

children, and on the death and failure of heirs Devise to A. and the heirs of his body and their 
of the^«dy of any o»e or more o{ the issue of heirs for ever, but in case of death of A. without 
the said children,” &;g,, in trust for the survivors, leaving issue, then over : — Held, an estate tail in 
&c. At the testatrix’s death her niece had two A. Fenn d. Geering v. Shenton, Cowp. 410. 


36—2 • 



1127 


SH&LLEY’S CASE, EULE IN. 1128 

. Devise of freeholds and copyholds to trustees Wms. 622; l4 Mod> 436, Affirmed, 5 Bro, B. C, 

”to the ifie of testator’s daughter for and 122, * 

after.her decease, .then to the use of the issue of The rule that a limitation to the heirs of 
her body lawfully begotten ; and in default of the body in articles shall be carried into effect 
issue, or in case none of suqfh issue lived to attain by a strict settlement does not prevail where tj^e 
twenty*oue, then over : — Held, that the daughter concurrence of both parties would be necessary 
took an estate for life. Goldew. Crojpj, o Jur. to bar the entail. Brudeiull v. JElioos, 7 Ves,. 

(K'.S.) 562, S. P., Merest v. James. 1 Br.^ B. 127 ; 390 ; 6 B. R. 310. 

4 Moore, C, P, 327. JDoe v, GoJf\ 11 East, 668. The only difference between an executory 
But see Jemri v. Wright^ 2 Bligli, 1 ; 21 R, R. 1. trust raised by a voluntary settlement, or a wilL 
. — L. (E.) and such a trust raised by an ante-nuptial settl^- 

Testator devised his freehold lease m P. and ment, is, that in the latter the object of the 


his'cl^f rents in the town of M., and Ins two 
warenouses in the said town, unto his two sons, 
H. and 0., in moieties, as tenants in common, in 
such manner and sub ject to such charges as there- 
fnafter mentioned, that is to say, as to one moiety 
to H. for life, with remainder to his lawful issue, 
and their respective heirs, in such shares and 
subject to such charges as H. should by deed or 
will appoint, but in case H. should not marry 
and have issue who should attain tw'enty-one, 
then to 0. in fee : — Held, that H. took an estate 
for life in the moiety, with remainder to his 
children as tenants in common in fee. Lees v. 

1 Y. & C. 589 ; 5 L. J., Ex. Eq. 78. 

Testator devised lands to his nephew for life, 
and after his death to the issue male and f^emale 
of the nephew by his then -wife, to be divided 
amongst them in such manner and shares as the 
nephew should by will appoint : — ^Held, that the 
nephew took an estate for lifeo^iy, with a power 
of appointing the absolute interest amongst the 
children of his then marriage. Crazier v^ Crozwi\ 
2 Con. & L. 309 ; 3 Dr. & War. 333 ; 6 fr. Eq.E. 
416 . 

A testatorrdevised real estates to trustees and 
their heirs upon trust to permit A. and his wife 
to receive the rents during their lives, and apply 
them for the maintenance of his four grand- 
daughters, and after the decease of A. and his 
wife the testator devised the estate to his four 
granddaughters as “ tenants in common, and not 
as joint tenants during the term of their respec- 
tive natural lives, with benefit of survivorship,” 
with remainder to the trustees and their heirs 
to support contingent remainders, with re- 
ma^der to the issue male of his four grand- 
daughters successively, wdth remainder to his 
own right heirs : — Held, that the granddaughters 
took estaftes for life as tenants in common, with 
benefit of survivorship, wij^ several inheritances 
to their rcspeetive issue in tail. HaddeUey v. 
Adams j 22 Beav. 206 ; 25 L. J., Oh. 826 ; 2 Jur. 
(N.s.) 724. 

'H^d,^lso, that the estate given to the trustees 
was not a general estate in fee, and that such 
estate did not prevent the operation of the rule 
in Shelley's case, Ib, 

Absolute Interests in Personalty.] — W ill. 

^ 8. Exectjtoby Teusts. 

Marriage Articles.] — In marriage articles to 
settle lands on the husband for life, remainder 
to the heirs male of his body, a court of equity 
will decree a conveyance to he made in strict 
settlement, according to the intent of the 
parties, viz. to the husband for life, remainder 
to the first and every other son in tail, &c., 
and not direct an estate tail to the husband, 
according to the legal operation of the w^ords. 
Collins V. Plmimer^ 1 P. Wins. 106 ; Bearle v. 
’^arle, ib. 291. S. P., Trevor v. Trevor^ 1 P. 


settlement supplies tya intention to create a strict 
settlement, and that in the formej; such an inten- 
tion must appear on the face of the instrument, 
Morhfort v. Fitzmaurioe^ 2 Dr. & War. 1 ; 4 Ir. Eq. 
R. 375. S. C., nom, Ttoehforcl v. Mizmauriee^ 

1 Con. & L. 158. 

By post-nuptial articles, J. E. having then two 
living sons, H. andH?., and one daughtei, cove- 
nanted with trustees to settle lands of which 
he was seised in fee as counsel should direct, tO' 
the use of J, E for life, remainder to trustees ta 
preserve, &c. ; remainder to the use of H., and 
to permit him to take the rents and profits for his- 
life ; remainder to the heir male of the body of 
H., and to permit him to take the rents and 
profits for his life ; remainder to the use of T.,. 
and to permit him to take the rents and profits* 
for his life ; remainder to the issue male of T., with 
remainder to the unborn sons of J. F. in tail male- 
in strict settlement, wuth remainders over . — Heldy 
that H, took an estate for life only. Ib. And see* 
Brennan v. Fitzmaurice^ 2 Ir. Bq. R. 113. 

A marriage settlement, purporting to be made 
in pursuance of articles recited in it, conveyed 
an estate to A. and his wife, and the heirs of 
their boefies : — Held, that they became tenants* 
in tail special, and that a court of law could not 
construe the deed as rendering them tenants for 
life, with remainder to their issue in tail, even 
if that might have been the construction to be 
put upon the articles by a court of equity. 
Woodroffe v. Boe d. Daniel^ 15 M. & W. 769 ; 15 
L. J., Ex. 356 ; 10 Jur. 959. Affirmed, 2 H. L. 
Cas. 811 ; 18 L. J., Ex. 498 ; 13 Jur. 1013. 

Devises.] — There is no difference between the 
construction to he put on an executory trust 
created by marriage articles, and on an executory 
trust to be created by will, exc^d so far as the 
former, by its very nature, furnishes more em- 
phatically the means of ascertaining the inten- 
tion of those who created the trust. Sachvllle^ 
West V. Holvicsdale (yiscoiinf) 39 L. J., Ch. 605 ; 
L. B. 4 H. L. 543. 

Where, therefore, a codicil to a will clearly in- 
dicated the intention of a testator to annex 
estates and niovables to a peerage, to correspond 
as nearly as might be with the limitations in the 
patent, though the words creating the trust, and 
directing what should be done by the trustees, 
appeared to require that an estate tail should he 
given to the first holder of the peerage, those 
w^ords were held to be explained and overruled 
by the expression of the general intent and a 
life estate alone was given to him. But to this 
life estate were appended (in ordei»rto satisfy the 
general intent of the testator) the conditions-' 
that the tenant for life should be without im- 
peachment for waste, and that he'^ight to the 
extent specified in a will which the codicil 
recited (butfor certain purposes revoked^j charge 
the property with a joiqturc for his wife, and 
provide portions for younger children, lb. 
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Devise subject to life interest' of testators 
widow, upon trust to convey free|oid property 
“ unto and to the use of my son T. F, and the 
beirs of his body lawfully issuing, but in such 
n'Tanner and form, nevertheless, and subject to 
such limitations and restrictions, as that if T. F. 
.shall happen to die without leaving lawful issue, 
then that the property may after his death do- 
•scend unincumbered unto anc5» belong to my 
daughter, R. F. her lieirs, executors, adminis- 
trators, and assigns ” : — Held, that the (-devise 
was an executory trust to life executed by a con- 
veyance to the use T. F.^durmg his life, with 
Epemainder to h% first and other sons, and daughters 
as purchasers in tail, with remaimler to R. F. in 
fee. Thonij^soii v. Fisher^ L, R. 10 Eq. 207 ; 18 
W. R. 800. 

A will contained a direction to trustees to 
.convey to the testator’s son in strict settlement if 
he should marry, but if the son should die un- 
married, or without lawful issue, the property 
was to be limited to A. for life, remainder to A.’s 
•eldest son for life, remainder to his issue male, 
and on failure of such issue to A.’s other sons in 
•succession, the eldest of such sons and his heirs 
male always to be preferred; — Held, that the 
trusts in favour of A. and her sons was not exe- 
icutory ; and that the testator’s son having died 
unmarried, A.’s eldest son on her death was en- 
[titled in tail male. KvlJey, In rc% 26 W. R. 88. 

A testator directed his executors to purchase 
an estate which was to be made hereditary and 
settled upon his constituted heir. He appointed 
his nephew his heir and successor, and desired 
•that the estate should be settled upon him, and 
should descend to his heirs and successors in 
Tfche direct male line, and in case of his nephew 
•dying without issue, the estate to devolve upon 
ins brother, his heirs and successors in the direct 
male lino : — Held, that the nephew was not to 
take as tenant in tail in possession, but that the 
•estate was to be settled upon him for life, with 
icemaindertohis sons in tail male, and afterwards 
•to the next taker and his sons in like manner. 
Shelton v. Watson^ 16 Sim. 643 ; 18 L. J., Ch. 223, 

A. devised lands to trustees to pay debts and 
legacies, and then to settle the remainder on her 
son and the heirs of his body, with remainders 
over, and directed that special care should be 
itaken in the sisttlement that it should never be m 
the power of W' son to dock the entail. Decreed, 
the son should be only tenant for life, without 
impeachment of waste, and should not have an 
.estate tail conveyed to him. Leonard v. Sussex^ 
I^EarT), 2 Vern. 526. 

A. devised real estate to his sister B. and 0. 
.and their heirs and assigns, upon trust, until his 
.'granddaughter D. should marry or die, to receive 
the profits, and thereout to pay hgr 100?. a year 
for her maintenance ; the residue to pay debts 
and legacies ; and after payment thereof ii^ trust 
for D ; and upon further trust, that, if she lived 
.to marry a Protestant of theiChurch of England, 
and at the time of such marriage be at the age 
•of twenty-one or upwards, or, if under that age, 
such marriage to be with the consent of B., then 
to convey the estate, with all convenient speed 
after such fiiarriage, to the use of D. for life, 
without impeachment of waste, voluntary waste 
in Souses excepted ; remainder to her husband 
for life ; remainder to the issue of her body, with 
iremaii^ers over ; — Held, though D. would have 
taken arf estate tail flad it been t4ie case of an 
immediate devise, ye* that the trust being exe- 
cutory, was to be executed in a more careful and 


more accurate manner ; and that a conveyance to ^ 
D. foi* life, remainder to her husband^te life, 
with remainder to their ^ir^t anjl every other son, ^ 
with remainder to the daughters, would best 
serve the testator’s iu’^nt, Glrnorrhy (^Loril') v, 
Eonrdle, Cas. t. Talb. 3. 8. P., Pinnllon v. Tolee. 

2 P. Wmf| 471 ; 2 AF. Kelyng, 27. 

A testator empowered his trustees to xmrehase 
freeholds, to the amount of 1,500?. for the use of 
A. during life, and then to be divided among his 
Issue, if any . — Held, that this was executory, and 
that A look for hfe, with remainder to his chil- 
dren as tenants in common m tail, witb^pwoss- 
remainders between them in tail, with an 
ultimate reversion in fee to A. Iludwen v. Eail- 
ivcn, 23 Beav. 551. 

Devise in trust for a son of the testator’s 
nephew A., at the age of twenty-four ; if he have 
no son, to a son of the testator’s great-nephejv B. ; 
but if neither have a son, then to a son of the 
testator’s great-niece’s daughter, taking his name ; 
whoever should take, not to be put in possession 
of any of the testator’s effects until twenty -four ; 
nor the executors to give up their trust “ till a 
proper entail be made to the male heir by him,” 
IS an executory trust in tail for an only sotT of 
A., in venti e at the testator’s death, and not void 
for uncertainty, nor too remote. Blaohhirn v, 
Stahl 2 V. k B. 367 ; 13 R. R. 120. 

And see Jerroi-se v. Nortliumlerland (JDuhe)^ 

1 J. k W. 559 ; 21 E. R. 229. 

See aho TKUST AND TRUSTEE (EXECUTORY 
Trusts}, 

^ • W. A. G. W. 


SHERIFF. ’ 

Sheriffs Act, 1887, 50 & 51 Viet, c, 56. 

A. Generally, 1131. 

B. Direction and Delivery of Writs to, 

1132. 

C. Liability fob Acts of Officer. 

1. In ivhat Caaes^ 1133. 

2. Evidence to Connect Sheriffs 1135. 

3. Special Bailiffs, 1139, 

4. Sureties f07* Officers, 1140. • 

D. Duty and Liad^tlity of. 

1. On Croton Process, 1142. • 

On Fieri Eactas. 
a. Manner of ExecutRig, 1142. 

?*. Notice to Withdraw, 1143. 
a. Withdrawing from Possession and 
Rescue, 1144. , 

d. Sale of Goods, 1145. 
c\ Execution of Bill of Sale, 1151. 

/. Return to Writ, 1162.* 

(J, Action for a^'alse Return, 1164. 

h. Action for Wrongful oi» Negligent 

Execution, 1159. 

i. Right to Contribution or Indemity, 

1165. 

3. On Writ of Yenditioni Exponas, 1166. 

4 Belaying Exeontion of Writ, 116^". 

• 6. Payment of Money, 1168. 

E. Ruling- Sheriff to Return Writs, 1169. 

F. Turning over AVrits, 1171. 

G. Liability of Sheriff to Attachment, 

1172. ^ 
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5 . Ablest by Shbeifp. 

^ 1* B^ij whom to le made, 1174. 

2. " Where matTe^ 1175. 

3. When can he made^ (?.17o. 

4. Sow made, 

a. What amounts to Arrest, llj^^>. 

h. Breaking open Doors, 1177. 

c. Other Matters as to, 1178. 

5. Sotice not to ArroH^ 1180. 

6. PH tile (fed Persons-^ 1180. 

7. Arrest hif Wrong Same, 1192. 

^TTArrest of WroJig Person, 1193. 

9. Taking to Priso7i, 1193. 

10. Discharge from Custody, 1195. 

^ 11. Form of Return to Writ, 1195. 

12. Action for a False Reti/rn, 1196. 

l^r'- Action for Escape, 1197. 

I, Fees and Poundage. 

1. Right of Sheriff to, 

a, G-enerallv, 1200. 

h, Fi fa., 1201. 

c, Elegit, 1204. 

d. Crown Process, 1204. 

e, “ Costs of Execution ” under Bank- 

ruptcy Act, 1205. 

f. In other Cases, 1206. 

2. Recovery of Fees. 

a. By Sheriff, 1206. ^ 

h. By Officers, 1208. 

G. In Ireland, 1209. ^ 

3. Remedy for Extortion, 121 (a 

'a. generally. 

Bisqualified as Justice of the Peace.] — 1 Mary, 
sess. 2, c. 8, s. 2 (repealed and re-enacted hy 
Sheriffs Act, 1887), not affected by any sub- 
sequent addition to duties of justices. Colville, 
Ex parte, 45 L. .1., M. C. 108 ; 1 Q. B. D. 133 ; 24 
W. R. 456. 

When Judge is Presiding at Assies.] — While 
a judge of assize is presiding in court the high 
sheriff has no right to address the jury, and his 
doing so against the prohibition of the judge is a 
contempt of court. Surrey Sheriff, In re, 2 F. & 
F. 234. ^ 

Sheriff, a Public Functionary.]— Although the 
sheriff is an agent for those who put writs into 
his hands to (execute, he is also a public*^func- 
tionary^ jiaving at the same time duties to 
perform towards whom such writs are directed. 
Hooper v. Lane, 6 H. L. Gas. 443 ; 27 L. J., Q. B. 
76 3 Jut, (N.S.) 1026 ; 6 W. R. 146. 

Refusal of Sheriff to Act — Procedure — 
Mandamus,] — Where ar sheriff, duly appointed 
refuses to act or to take the oath of office, the 
appropriate remedy is by information ex officio 
or indictment, and a. mandamus will not be 
granted. Reg, v. Hutchinson, 32 L. R., Ir. 142. 

Illegal Agreement.] — Agreement to procure 
the performance by a sheriff of an act which 
would be a violation of his duty ; — Held, illegal. 
See Moher v. O' Grady, 4 L. R.,Ir. 54. 

Trustee for Officer.] — An officer of the 
sheriff having, by payment of his own money, 
^settled an action against the sheriff for an illegal 
aircfa'L,j)roduced by a false representation made 


to him : — Heli, that the sheriff was competent 
to sue, for thqr_^ benefit of his officer, the party 
who made sucii representation. Evans v. Ool^ 
hns, 5 Q. B. 805 ; D. & M. 72 ; 12 L. J., Q. B. 
339 ; 7 Jur. 743. ^ 

Execution of Writs by Night — Assistance to. 
Sheriff — Contempt of Court — Posse Gomitatus.] — 

The sheriff, in h^s solo discretion, has the right 
to require the protection and assistance of the^ 
constabulary, as part of the power of the county, 
in the execution of ^rits of fieri facias of the 
superior coints, whetl?er by^ight or day, and a 
refusal to give that protection assistance 
will be punished as a contempt of the court 
whence the writ issued. AU,-Gen. v. EissanCf 
32 L. R. Ir. 220—0. A. 

Where the object of a bill is to restrain pro- 
ceedings against the sheriff it is not improper 
to make the sheriff '"a party. Farguharson v. 
Pitcher, 2 Russ. 81. 


B. DIRECTION AND DELIVERY OF 
WRITS TO. 

Direction.] — A writ of capias directed to the 
sheriff of London, instead of sheriffs, is irregulaiA 
Barker v. Weedon, 2 D. B. C. 707 ; 1 C. M. & R. 
396 ; 4 Tyr. 860 ; 3 L. J., Ex. 341. 

But if directed to the sheriffs of London, the 
subsequent insertion of the word sheriff in the 
singular will not vitiate it. Irving v. Heaton, 4 
D. B. C. 638 ; 2 Scott, 798. 

A writ of capias directed to the sheriffs of 
Middlesex is irregular. Jackson v. Jackson, 3 
D. P. C. 182 ; 1 C, M. & R. 438 ; 5 Tyr. 136 ; 4 
L. J., Ex. 32. 

A writ directed to the coroner need not show 
upon the face of it the reason why it is so. 
directed. Bastard v. Irutcli, 5 N. & M. 109 ; 3 
A. & E. 451 ; 4 L. J., K. B. 214. 

Delivery.] — -A delivery of a writ to the sheriff’s, 
deputy in London is a delivery to the sheriff. 
Woodland v. Filler, 3 B, & D. 670 j 11 A. & E^ 
859 ; 4 Jur. 743 ; 9 L. J., Q. B. 181. 

It is no defence to an action for a false return 
of nuRa bona to a fi. fa. to show that it was. 
delivered at the sheriff’s office at a quarter-past 
five o’clock on the day on which it was return- 
able. Towne v. Crowder, 2 Car. 355. 

Second Writ by different Judgment 

Creditor.] — If a second execution creditor levies 
a wi'it at a date subsequent to the first execution 
creditor’s levy and anticipates the first execution 
creditor in consequence of such arrangement as 
aforesaid, there is no duty cast upon the sheriff 
to report the ^.ct of such second wiit to the first 
execution creditor. Shaw v. Airhy, 62 J. B. 182. 

— ^ Of Several Writs at same Time,]— An 
attorney, acting for seven separate plaintiffs in 
different actions, delivered seven writs of fi, fa. 
contemporaneously and in one packet to the 
sheriff : — Held, that the sheriff could not caR on 
the plaintiffs or their attorney, to say whicli 
writs should have the priority. Ashivorth v. 
Uxhridge iEarl), 2 D. (N.S.) 377 ; 12 L.J., Q.B. 
39 ; 7 Jur. 237. ^ 

If the sheriff, having two writs in his hands,, 
one valid, the other invalid, arrests on ^oth at 
the same time, he may f-ely on the vfilid writ^ 
and treat as detainers any number of valid ‘writs 
which he may then have, or which may after- 
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wards come to his hands. JSoojpor v. Lane^ 
supra, col. IIBI. ^ 

But if, having two such wnt^ he arrests on 
the invalid writ alone, he cannot afterwards 
iJ'^stify the arrest by the good writ. JZ>, 

The sheriff cannot, while a person is unlaw- 
fully m his custody by virtue of an arrest on an 
invalid writ, arrest that person on a good writ ; 
to permit him to do so would b« to allow him to 
^ake advantage of his own wrong. Ih, 

Distinction on this point between writs against 
the person and against goolis. Ih. 

The duty of a shej^ff whjj has several writs of 
execution to oiKecute is to execute first that writ 
which is first dehvered to him ; and u hen he has 
sold enough to satisfy that writ, to sell under 
the next in order. Therefore, if the proceeds of 
the sale of the goods of a debtor are not enough 
to satisfy the earlier writs in the hands of the 
sheriff, there can be no si^e under the subse- 
quent writs. Crosthwaite, Ux parte, Pearce, In 
re, 54 L. J., Q. B. SIC ; 14 Q. B. D 966 ; 52 
L. T. 518 ; 33 W. K. 614 ; 2 MorreU, 105. 

Concurrent Writs of Fi. Fa. — Seizure under^ — 
Poundage — Delay in Withdrawing.] — An exe- 
cution debtor brought an action against the 
execution creditors, their solicitors, and the 
sheriff’s officers for the county of London, for 
alleged illegal conduct in levying execution. 
The solicitors had issued two writs of fi. fa. for 
the amount of the judgment debt and costs, one 
directed to the sheriff for the city of London, 
the other to the sheriff for the county of London, 
and had given each set of sheriff’s officers notice 
of the other writ, and requested them to be 
careful to prevent a double execution. Posses- 
sion was taken under both writs. The execution 
in the city of London having been paid off, the 
sheriff’s officers for the county of London 
demanded from the plaintiff payment of a sum 
which consisted in part of fees payable by the 
execution creditors, and did not withdraw till 
payment of this amount had been made under 
protest. They al&o claimed, but did not insist 
on, the payment of poundage. There was no 
evidence of malice on the part of either the 
execution creditors or their solicitors, or of want 
of reasonable cause for the course adopted : — 
Held, that :ueither the issue of, nor the seizure 
under, the writs of fi. fa. was illegal ; that 
the sheriff’s officers for the county of London 
were not entitled to poundage ; that they were 
liable to the plaintiff* m nominal damages for 
not having sooner withdrawn ; but that they 
were not liable to the penalty of 200Z. under 
S. 29 of the act. Lee v. Langar, 61 L. J., Q. B. 
780 J [1892] 2 Q. B. 337 ; 66 L. T. 648 ; 40 W. K 
469 ; 56 J. B. 678—0. A. 

• 

Oxford, City of.] — The sheriff of the city of 
Oxford has not the execution in Oxford «f writs 
from the superior courts. Grahiger v. Tauntoii, 
3 Bing. (N.O.) 64 ; 6 D. P. 0. 190 ; 3 Bcott, 393 ; 
2 Hodges, 196 ; 6 L. J., 0. P. 300. 

0. LIABILITY FOR ACTS OF OFFICER. 

1. Ik What Cases. 

Generally,] — ^AU actions for breach of duty of 
the office *of sheriff must be brought against the 
high sheriff, though by default of the under- 
sheriS t)r bailiff. Otimeron v, Reynolds, Cowp. 
403,* • 

A sheriff is liable for the acts of his officer 


acting under colour of his warrant. Anon.^ 
LofftiBl. « 

The sheriff is res])onsible for the ac?s pf hisi 
officer, though not within th5 line of his duty, 
provided such acts ai^ afterwards assented to or 
adopted by the sheriff. He is civilly liable for 
the misconduct of his officer in executine a writ, 
though fhe act done is contrary to the express 
terras of the writ ; as if he takes the person 
under a fi. fa. Smart v. Hutton, S A. A E. oGS, 
n. ; 2 K. & iM. 426. 

On the 26th Jariuafy, 1846, a sheriff, under a 
fi, fa., sued out by the plaintiff, seized the defen- 
dant’s goods. At the plaintiff's request 'lTi? sale 
was deferred. On the 9th May the plaintiff paid 
all expenses up to that date, and wrtffe to the 
officer in possession, Provided the defendai#b 
satisfies all future claims the sale may be post- 
poned.” The officer remained in possession tiU 
September, and, after a peremptory ordct’ from 
the plaintiff, sold the goods on the 20th of that 
month. On being ruled, the sheriff returned, on. 
the 24th October, that, after deducting various 
sums for expenses (among which was an item of 
20?. possession money), he had 34?. ready to pay 
to the plaintiff. The plaintiff applied t(\the 
court to order the sheriff to pay him the 20/. 
possession money, as well as the 34/. ; — Held, 
that, the plaintiff, by his communications with 
and directions to the officer, did not thereby dis- 
charge the sheriff, and that the proper course to 
enforce the shjeriff’s liability was by summary 
apphcation, and not by an action. Rotten v. 
Tomlinson, 16 L. J., C. P. 138. 

A bailiff whom the sheriff had given his 
warrant to execute a fi. fa., sent a bailiff’s assis- 
tant to execute it in the bailiff’s, ^bsence, which 
was done : — Held, that the ruling of the judge 
at the trial that the sherifP was answerable for 
this act, as being done by colour of the warrant, 
was correct. Gregory v. Cotterell, 5 El. &: BL ^ 
571 ; 2.5 L. J., Q. B. 33 ; 2 Jur. (K.S.) 16 ; 4 
W. B. 48— Ex. Oh. 

The judgment debtor paid the amount at the 
office of the bailiff, who held the warrant, in the 
absence of the baihff, to an assistant of the 
bailiff, autitorised by the bailiff to receive the 
money. This assistant did not pay it over to the 
bailiff, and the sheriff never in fact received the 
money : — Held, that the ruling of the judge at 
the trial that a payment under si^h circum- 
stances was good as against the sheriff, and 
satisfied the writ, correct, fh. 

Wrongful Act of :^iliff— Sheriff not 
Liable.] — An execution debtor brought an action 
against a sheriff under s. 29, sub-s7^ of the 
Sheriffs Act, 1887, to recover a penalty of 200?. 
on the ground that the sheriff’s bailiff in execut- 
ing a writ of fi. fa. had not excepted from seizme 
wearing apparel, bedding, tools, and implements' 
of trade to the value ef 5?., as i*equired by 8 & 9 
Vict. c. 127, s. 8 -.—Held, that the liability to n 
penalty was imposed by the sectioft only upon 
the person actually guilty of the wi'ongful act,, 
and that the sheriff was, therefore, not liable. 
Range v. Whitehead , 61 L. J., Q. B. 778 ; [1892] 

2 Q. B. 355 ; 66 L. T. 815 ; 40 W. E. 472 ; 66 
J. P. 548—0. A. 

• 

Receiving Money without Authority.] — If a 

sheriff’s officer take money colore officii for 
anything done in the course of his duty, and to 
which he it not entitled by law, an action lies 
against the sheriff, though there is no 
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that the money came to his hands. Jons y. 
rPercltanlt^ Esp. 507. f 

Pound Breach arad Eescue.] — ^\Yhere a bailifi 
in pos5.ession of goods undeji' a landlord’s di^tress 
receiYes a fi, fa. from a sheriff, and sells the 
goods under it, the sheriff is liable in an action 
for pound breach and rescue, at the su^t of the 
landlord. Reddell v. Stowei/, 2 M. ^ Rob. 358. 

Illegal Entry.] — Assistants of a sheriff’s 
officer, for the purpose of executing a fi. fa., 
illegally entered the plaintiff’s premises on a 
Sund,iJ 3 ^ by breaking open a window. They after- 
wards, by the officer’s direction, obtained 
possession on the Monday following. On the 
Thursday afterwards, the officer himself entered 
tffe same premises to execute a distress warrant : 
— Held, that he was not barred by the act of his 
assistant.^ from selling the goods when seized on 
a second time. Pevcival v. Stamp, 9 Ex. 157; 
2 0. L. R. 282 ; 2S L. J., Ex. 25 ; 2 W. R. 14. 

Improper Conduct of Sale.] — The sale of goods 
under a fi. fa. having been fixed for the 2f)th 
July, the .sheriff’s officer, at the request of the 
debt«or, delayed issuing advertisements till the 
25th. On that day a further delay of some 
hours was granted at the request of the del^or’s 
attorney, who ultimately instructed the officer 
to go on and sell at the same time, under another 
writ which had been delivered to the officer 
during the day. The goods were^lhereupon sold 
together, 'without being lotted, at a considerable 
loss : — Held, that the interference gf therdebtor 
did not make the officer his agent, and that the 
sheriff was not relieved from his liability in 
respect of the Fegligent conduct of his officer in 
conducting the sale. WnghtY. CMldj 4 H. & C. 
529 ; 35 L, J., Ex. 209 : L. R. 1 Ex. 358 ; 15 
L. T. 141. 

Assignment.] — Assignment by the sheriff 
proved by the bill of sale of the under-sheriff, 
without proof of the authority by the sheriff to 
the under-bhenff. Wood v, ‘RoiocUfe, 6 Hare, 
186 ; 11 Jur. 707, 915. 

r 

2. jiJVIDENOB TO COKKEOT THE SHERIFF. 

Warrant — Production of.] — In an action 
against the^henff, whose officer has seized the 
goods of A., under a fi. fa. against B., it is suffi- 
cient to produce the warran? without }u'oduciug 
the writ ; and it*" lies upon the sheriff to show 
that no such writ issued. Gihhms v. Philips,, 
2 M.-ic Ry. 238 ; 7 B. & C. 629, 535, n. ; 6 L. J. 
(O.S.) KTd. 209. 

In an action against the sheriff for the wrong- 
ful ant of a bailiff, it is not enough, in order to 
affect the sheriff, to prove him a general bailiff, 
'S.nd that he had given a bond of indemnity to 
the sheriff as su«h, togoljlier with proving the 
copy of a warrant under which he entered and 
seized the plaintiff's goods ; but the privity 
between such bailiff and the she i iff must be 
established in the particular transaction on the 
best evidence, by proving the original warrant 
of execution directed by the sheriff to such 
bailiff ; oy at least by proving such notice to 
produce it, as wiU, incase of non-production, le# 
in secondary evidence of its contents. JDralie v. 

7 Term. Rep. 

In an action against the sheriff for seizing the 
plaintiff’s goods, to connect him with the tres- 
pa sa.- it is sufficient to prove the warrant under 


which the goods were seized by the bailiff. Grey 
V. Smith, 1 Capap. 387. 

In an action against a sheriff’s officer for an 
iRegal arrest, it is evidence against him that the 
warrant was directed to him. Slack v. Lond^, 
Sheriff, 1 Ebp. 42. 

In an action against a sheriff for seizing and 
converting goods as the goods of A., in \vhich 
the plaintiff claimed property under a prior bill 
of sale from A., the plaintiff, to connect the^ 
sheriff with the transaction, put m in evidence 
his warrant to his officer to levy on the goods of 
A., which warrant reijited a fi. fa. at the'suit of 
an e.xecution creditor ; — Held, thal^.the recital in 
the writ was sufficient evidence, and that the 
sheriff was not obliged to put in the judgment or 
the fi. fa. Ressey v. Windham, 6 Q. B. 166 ; 14 
L. J., Q. B. 7; 8 Jur. 824. See White y. 
Morris, 11 0. B. 1015 ; 21 L. J., 0. B. 185. 
c 

When Production ■will he Dispensed 

■with.] — The regular way of connecting the 
sheriff with his officer, so as to make him re- 
sponsible, is by the production of the warrant ; 
but any recognition by the sheriff that the officer 
acted under his authority will dispense with the 
necessity of producing it. Jones v. Wood, 3 
Camp. 228. 

Where the slieriff of the county palatine of 
Lancaster was sued for goods aReged to have 
been wrongfully seized and sold under an execu- 
tion, and the defence was, that the plaintiff 
claimed the goods by virtue of an assignment, 
which was void as against creditors : — Held, 
that the sheriff could take advantage of this 
defence without, as in ordinary cases showing 
his authority by proof of the writ, and that proof 
of the mandate to him from the chancellor of the 
county, was sufficient for the purpose. Ogden v. 
JJesltetli, 2 Gar. & K. 772. 

In an action against a sheriff for not arresting 
under a ca. sa., in order to connect the sheriff 
with the transaction, the bailiff (who had not 
been served with a subpoena duces tecum) 
proved, that when the defendant went out of 
office the warrant was sent to the persons who, 
while the defendant 'v\’as sheriff, acted as the 
London agents, and who were also his attorneys 
on the record : — Held, that notice to them to 
produce the warrant, after the defendant had 
gone out of office, was sufficient t^ entitle the 
the plaintiff to give secondary evidence of its con- 
tents. Suter V. Bnrrell, 2 H. & N. 867 ,* 27 

L. J., Ex. 193. 

In order to charge the sheriff with the act of 
the bailiff in an action for extortion, it is not 
sufficient to produce a copy of the precept -with 
the bailiff’s name indorsed upon it, although the 
sheriff has returned cepi corpus ; the plaintiff in 
such case must ^either produce the warrant, or 
prove some recognition of the act of the bailiff 
by the Sheriff. Martin v. Bell, 1 Stark. 413 ; 6 

M. & S. 220 ; 18 R. R. 354. 

In an action for a penalty against the sheriff 
for taking the plaintiff, who had been arrested 
by the sheriff, to a public drmking-house without 
the plaintiff’s consent, the plea traversed the 
taking the plaintiff to the diinking-lwuise with- 
out his consent. Evidence was given at the trial 
the the same officer of the sheriff who arrested 
the plaintiff also took him to the drmlfmg-house 
against his consent : — Held, that as the plea ad- 
mitted the officer who arrected was the afiiSTiff’s 
agent, and the evidence showed that the same 
officer took the plaintiff to the drinking-house, it 
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was not necessary to produce the warrant to 
make him liable. Manhunt v. Biillocli^ 2 P. 6: 
D. 2dl ; 10 A, & E. 23. % 

When Warrant has been Lost.] — A 

'^herifti’s officer proved that he had seized goods 
tinder a w'arrant on a fi. fa., which was brought 
to him by his man, who told him that he had 
obtained it from the sherffi’s office. The officer 
also stated, that hek;pew thelftindwriting on the 
^ warrant, which lie had subsequently lost : — 
Held, that this was sufficient evidence to pi ove 
that the officer acted und^r the authority of the 
sheriff. Moon v. Iktpliaei, 2 Scott, 480 ; 2 Bing 
(KO.) 310 Hodges, 289 ; 7 Car. & P. 115 ; 5 
L. J., C. P. 46. 

A sheriff’s officer, after making a seizure, 
handed over the w^arrant to the auctioneer by 
%vhom the goods were sold. Diligent search 
had been made for thc^ warrant among the 
papers of the auctioneer (who was deceased), 
but it could not be found, nor was it annexed to 
the returns of the sale delivered into the excise 
office : — Held, sufficient to let in secondary evi- 
dence of the contents of the warrant, in order to 
connect the sheriff with the officer, and that it 
was not necessary to produce the supervisor foi 
the district through whom the returns were 
made to the excise office, or to show that a search 
had been made among his papers. Minshall v, 
Lloyd, 2 M. & W. 450 ; 6 L. J., Ex. 115. 

Officer need not be Sworn.] — A sheriff’s 

officer subpoenaed to produce his warrant, need 
not be sworn. Lex 3Tenln, M. & M. 515, n. 
S. P., Shepherd v. Whelle, 8 Car. & P. 534. 

Indorsement on Writ,] — In an action against 
the sheriff, for not arresting a party , proof of the 
indorsement of the officer’s name on the writ by 
a clerk in the under-sheriff’s office, is sufficient 
to connect such officer with the sheriff, and show 
that the indorsement was made with his autho- 
rity, without calling the officer himself, or pro- 
ducing the w^arrant under which he acted. 
Lriinoi^ V. Meaxe, 6 Moore, 120 ; 3 Br. & B. 126. 

In order to connect the sheriff with the act of 
his bailiff, it is sufficient to produce the writ 
with the name of the bailiff indorsed upon it, m 
the sheriff’s office, without proving an authority 
to indorse ijpon the writ the name of the bailiff 
by whom it js to be executed. Tealhy v. 6ras- 
iGoigne, 2 Smrk. 202. 

But it was afterwards held that it was not 
sufficient. Morgan v. Brydges, 2 btark. 314 ; 1 
B. & Aid. 647. 

An indorsement upon the writ (returned and 
filed by the sheriff) of the name of the officer is 
not sufficient to make the sheriff responsible 
without proving that his name was written upon 
it by the authority or with tife privity of the 
sheriff. Mill v. Middlesex (^Sheriff), Holt, 217 ; 
7 Taunt. 8. • 

In. an action against the sheriff for the extor- 
tion of his officei, the plaintiff proved an ex- 
amined copy of the unit on which the officer's 
name was Indorsed, and that a person of that 
name actually executed the writ, and that the 
course of ithe sheriff’s office was that the name of 
the officer to whom the warrant was granted was 
usually indorsed on the writ .-—Held, sufficient 
prima fafte evidence to connect the sheriff with 
the acts of the officer. Scott v. Marshall, 2 
O. 238 ; 2 Tyr.«257 ; 1 L. J.^Ex. 97. 

Where, in an action for an escape against the 
sheriff, the writ in the former action was pro- 


duced to connect him with his officer, on which 
was^indorsed wan ant to B.,'’ wlio^ on bciii^ 
called, stated that he had delivered tbi? wari'antj 
tu another who did not proilmce it : — Held, that 
it should have bee^ left to the jury to say 
whether B. acted under the sheritl s authority, 
the indorsement being prima facie evitleuce that 
he did ^ act. Fermor r. PhilhjAs, 5 Moore. 184, 

11 , , 3 Br. B 27, n. ; Holt, 537 ; 17 B. II. 07,5. 

A sheriff obtained judgment against A., in an 
action on a bail-bond. On this a li. fa. issued, 
directed to the coroner, S., who was attorney 
for the sheriff, and also tor others, indorsed the 
name of the sheriff’s officer on the the 

coroner’s broker seized a barge, which was bought 
by B , and the price paid to the officer ; subse- 
quently the barge was claimed by others, andjd. 
lost his purchase : — Held, that under these cir- 
cumstances the officer was not the agent of the 
sheriff, so as to make the sheriff liable foi«money 
had and received at the suit of E,, although it 
was proved to be the practice at the sheriff’s 
office to indorse the name of the officer on the 
writ. Sarjeunt x, Cowan, 5 Car. P. 492 ; 1 0. 

M. 491 3 Tyr. 538 ; 2 L. J., Ex. 235. 

Sheriff’s Return.] — The writ with thesli^riff's 
return upon it is only evidence against him to 
thdextent of his duty under it, and it is no part 
of his duty to annex the officer’s name to the re- 
turn. IIill V, 2f(ddlesex Sheriff, Holt, 217 ; 7 
Taunt. 8, 

In an actioS by the assignees of a bankrupt, 
for goods taken by the .sheriff under an execution, 
it api:fcare(ythat the goods were taken at about 
that period of the year when the sheriffs were 
chai'god ; and it was proved that a witness, after 
the cause was set down for trial^saw a form of 
return indorsed on the writ, which had nevei 
been returned. Tins form of return was signed 
by the sheriff . — Held, to he sufficient evidence 
that he was the sheriff who executed the writ'^ 
and that if the writ, when produced at the trial, 
has his name erased, and the name of the pre- * 
viuus sheriff substituted, it w'ill be a que.stion for 
the jury, whether that substitution was made to 
correct a 'mistake, or to defeat the plaintiff. 
IVkitcdioutte V. Athinsou, 3 Car. & P. 344. 

In an action against a surviving sh<»'iff of 
London, a return to a u rit directed to both the 
sheriffs, purporting to be the return of both, is 
conclusive to show that the returif was autho- 
rised by the survivor. Cao'hle v. Pwrhins, 3 
Stark. 163. • 

A written memorandum of an arrest, and of the 
place where it occurred, madfe by a sheriff’.? officer 
at the time of the caption, and sent b^Miim im- 
mediately to the sheriff'’s office, and there filed 
m the course of business, is not, after the death 
of the officer, evidence of the place of arrest in 
an action, between a bankrupt and his assignees^ 
Chambers v. Bernaseoni, 1 Tyi^ 335 ; 1 C. & J.’ 
451. Affirmed, 1 C., & R. 347 ; 4 Tyr. B$1 ; 

3 L. J., Ex. 373— Ex. Cb. 

Evidence as to Time of Execution.] — A sheriff’s 
officer, having a fi. fa. against A., called at his 
house when he was from home, waited till he 
returned, and then informed him of his business : 
— Held, sufficient evidence to warrairt the juiy 
9a finding that the writ was executed at thexime 
of the officer’s entry. Bird v. Bass, 6 Man. & G. 
143 ; 6 Scott (N.B.) 928. 

Admissions by Officers,] — In an action against 
the sheriff, admissions by the nnder-shen^are 
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not evidence, unless they accompany some offi- 
cial act of latter, or tend to charge hin^^elf. 
^wwbaU^v. Goodriche^ 4 B. & Ad. 451 ; 1 K. 

M. 233*; 2 L. J., K.«B. 53. 

Therefore, in an action aspiinst the sheriff for 
taking illegal poundage, declarations of the 
under-sheriff, after he was out of office, are not 
admissible to prove that the bailiff chargCfd with 
having committed the extortion was the sheriff's 
authorised agent, i h. 

In an action against the sheriff for taking the 
goods of the plaintiff, an ilflidavit made by the 
officer nnder the interpleader act, respecting the 
goods^^admissible to prove that the officer who 
seized the goods is the servant of the sheriff. 
Bvichliill V. JIuUe, 2 N. & l\ 426 ; 7 A. & E. 434 ; 
7 J., Q. B. 18. See Gurdnier v. Moult, 2 P. & 

D. 403 ; 10 A. & E. 464 ; 8 L, J., Q. B. 270 

In an action against the sheriff for a false 
return i^o a writ, what was said by the bailiff, 
to whom the warrant under it was directed, 
when asked by the plaintiff’s attorney, beiore 
the letiu'n of the writ, why he did not execute 
it, is evidence against the sheriff. Xorth< v. 
Middlesex SJierijr, 1 Camp. 389 ; 10 K. R. 710. 

So^declaratioiis made by him whilst the party 
was ni his custody may be given m evidence m 
an action fur an escape against the sheriff. 
Bnu'nher v. ir/Z^i Slwnff, 1 Camp. 391. ^ 

Declarations made by an officer whilst in pos- 
session of goods, after the return of the ff. fa,, are 
evidence against the sheriff ; andr^D new warrant 
is necessary after a venditioni exponas to comiect 
the officer with the sheriff. Jaaoba v . Hum vli ret/, 
2 U. iz M. 413 ; 4 Tyr. 272 ; 3 L. J.,<Ex. 82. 

Notice to ITiider-Sheriff— How far Notice to 
Sheriff.] — In an action against the sheriff for 
not arresting a person on mesne process, notice 
of this person being within the defendant’s 
Jbailiwick, given *to the under-sheriff’s agent in 
town, IS no evidence of such notice to the sheriff. 
Gibbon v. Mnex Sheriff, 2 Camp. 189 ; 11 R. R. 
'692. 

3. Special Bailiffs. 

Appointment of — Discharge of ^Sheriff.] — 

Where a plaintiff appoints his own bailiff to 
execute a writ, the sheriff is relievetl from all 
responsibility, until the parly is arrested, and 
delivered inR) the actual custody of the sheriff. 
Ford V. Leolte, 1 N. & P. 737 : 6 A. ic E. 699 ; 6 
L. J., K, B. 130. , 

E., commeuemg an action against D., wu'Ote 
to the 'sheriff, •‘P'. D. ; I enclose you a wiit 
herein, and shall feel obiigv.d by your granting a 
warrant thereon, directed to M. and B. ; I shall 
write to B. in a day or two.” The warrant was 
accorclingly miale out, and wms afterwards di- 
rected to B. :~“Held. sufficient evidence, that B. 
employed by P\ as a special bailiff. 1 b. 

Appuintiug a special bailiff, or giving special 
directions to a particular bailiff for the execution 
of a fi. fa. discharges the sheriff. Porter v, 
Vitter, 1 Chit. 613, n. 

So, the sheriff is discharged by the plaintiff's 
appointing a special bailiff and agent to manage 
the sale of goocls seized under a h. fa., although 
the sheriff had returned that he had sold, and 
that he had paid a sum illegally deducted for 
the auction. Palli&ter v. Palllder^ 1 Chit. 
614, n. 

'What Sufficient to Constitute.] — The 

T)Ia4^tiff’s attorney being about to issue a ca. sa. 


agwiiust H. at the suit of the plaintiff, requested 
ot the sheriff a particular sheriff’s officer ; de- 
livered the war/iut to that officer ; took him in 
his carnage to the scene of action, and then 
encouraged an illegal arrest, from w'hich H. after(iffl 
wards escaped : — Held, that the plaintiff could 
not sue the sheriff for such escape, and that the 
officer must be taken to be his special bailiff. 
Poe V. Tnj, 6 Bing. (N.G.) 673 ; 7 D. P. C. 636 ; 

7 Scott, 704; 8 L, J., C. P. 846 

A meie request that a particular officer may be 
employed in the execution of piocess, docs not 
constitute that officei;^ a special bailiff of the 
party. Corbet v. Brown, 6 D. P. (^794. S. P., 
BaUoii V. Meggiit, 4 D. P. C. 557. 

Judgment liaviiig been signed against a defen- 
dant, the plaintiffs attorney sent two writs of 
ca. sa. to a sheriff’s officer, with directions to 
arrest the party, and instructions as to where he 
was likely to be found. The officer having sent 
back these writs they were then sent to the 
uiitler-shenff, with directions to forward war* 
rants to the same officer : — Held, that these 
facts did not amount to an appointment of 
that officer as a special bailiff, so as to exonerate 
the sheriff. Alderson v. J)ace.n]jort, 1 D. &; L. 
966; 13 M. & W. 42; 13 L. J., Ex. 352; 8 
Jur. 630. 

Semble, the mere writing of the name of a 
particular officer on the back of a ff. fa. or a ca. 
sa., in the place where the directions to levy or 
arrest are written, coupled with a letter by the 
plaintiff’s attorney, directing the particular 
officer to hold possession after a levy, is not 
sufficient to constitute an appointment as special 
bailiff. Seal v. Hudson, 2 B. C. Rep. 56 ; 4 D. ^ 
L. 760 ; 11 Jur. 610. 

Effect as regards Ruling the Sheriff to Pveturn.] 

— The general rule is, that, where a plaintiff ap- 
points a special bailiff, he cannot rule the sheriff 
to return a writ of fi, fa. : but where such a rule 
had been obtained, and the object was to procure 
a return of nulla bona, with a view to sue out 
a ca. sa., the court discharged a rule on the part 
of the sheriff to set the rule aside upon payment 
of costs by the plaintiff, the plaintiff also under- 
taking not to bring an action. Harding ^.Holder 
or Holden, 9 D. P. 0. 659 ; 3 Scott (N.B.) 293 ; 
2 Man. & G. 914. 

Plaintiff Attending when Boods^eized.] — If 
a man employing an officer attends with the 
officer, who seizes in his presence the goods of a 
third person, under an execution which he has. 
sued out, he makes himself responsible for the 
officer’s acts, Meredith v. Flaxntan, 6 Car. & 
P. 99. 

4. SuBiETiES FOR Officers. 

Extent of Liahility of.] — The sureties of a 
shenff’s^^officer are only liable for the due per- 
formance of the officer’s duty, (kwh v. Palmer 
6 B. &C, 739 ; 9 D. & R. 723 ; 6 L. J. (O.S.) K. B. 
234. 

Therefore, when the officer entered into an 
agreement on the sale of goods taken in execu- 
tion, and thereby exceeded his authority, they 
were held not to be liable for money had and re- 
ceived ifiidcr tins agi cement, lb. 

Where a keeper of a county gaol covenanted 
with the sheriff “that he would peisonaliy attend 
the assizes and^ general quarter sessions (toiT the 
county, and convey prisoners^^when ordered tfc' be 
removed by habeas corpus, safely and without 
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escape, from the gaol to such place as the writ 
should direct” ; aud he and two sureties gave the 
sheriff a bond for the due peif|rinance of such 
covenants ; and the former being m attendance 
-»^t the quarter sessions, the sheriff, on receiving a 
habeas corpus for the removal of a prisoner, 
directed a warrant for that purpose to the de- 
fendant and S., “ by him (the sheriff) for that 
time only thereto specially appointed ” ; and S., 
j who was the defendant’s turnkey, proceeded with 
the prisoner towards the place of destination, but 
allowed him to escape :-»-Held, that the sheriff 
having specially directed the warrant to S,, anti 
appointed ^iim :®>r th^t particular purpoi^e, 
neither the gaoler nor his sureties were liable on 
the bond, for a breach of the covcn.iiits con- 
tained in the indenture. Rtjland v. Lavender^ 
1) Moore, 71 ; 2 Bing. 65 ; 2 L. J. (o.S.) C. i\ 
116. 

An action by a sheriff ^igainst the sureties of 
his bailiff, on a deed to indemnify the shenlf 
from costs, touching or concerning any matter 
wherein the bailiff should act as bailiff, and to 
indemnify him flora all damage, loss, costs, &c., 
by reason of any return, and against all loss, 
costs, (kc., the sheriff should be liable to by reason 
of returning, not returning, or misretiirning any 
writ, by the act or default of the baihff, may be 
maintained, where costs or loss have been in- 
curred by the sheriff in defending an action, if 
he has been damnified by consequence of the act 
of the baliff, although the bailiff may not have 
done anything wrong in the matter wherein he 
acted, in respect of which the action had been 
brought against the sheriff, or the loss had been 
sustained. Farehrother v. Wor&lei/, 1 Tyr. 424 : 
1 G. & J. 549 j 5 Car. A P. 102 ; 9 L. J. (u.a.j 
Ex. 166. 

If a sheriff defends an action for ^ false return 
as well as he can, he may recover his costs from 
the sureties of his bailiff who executed the writ ; 
though he has a verdict against him, on the 
ground that evidence was not produced, which, 
in another and subseq^uent suit between other 
parties, involving the same question, was ob- 
tained. Ih. 

When Sheriff Compromises an Action 

brought against him.] — If, after he has obtained 
a rule nisi for a new trial, he compromises the 
suit, with^e assent of some of the sureties, by 
paying a iS sum for damages than would be re- 
coverable, and a less sum for custs than were 
incurred, he may recover bis own costs against 
the surety who did not assent, if it appears that 
the compromise was, under the circumstances, 
reasonable. J If. 

Retaking from, in Ireland.] — Retaking from 
special bailiff a man’s own gdSds without force, 
no criminal rescue under 27 is 28 Yict. c. 99, 
s. 26 (the Civil Bill Courts Procedure Aiiiendment 
Act (Ireland), 1864), or at common law. Ref/, v. 
Walshe, Ir. R. 10 0. L. 611. 

Indemnity Bond procured hy Fraud of Sheriff’s 
Officer.] — A sheriff cannot recover on an indem- 
nity bonA which has been produced by the fraud 
of his own officer. Rajjhael v. iroodmari: 8 N. 

P. 547 ; 8 A. & E. 665 ; 1 W., W. & H. 363 ; 7, 
L. J,, QfB. 220. 

A plea to an action on such a bond, that it 
wa^ obtained by« the sheriff and others .in 
coilusion with hiiii by fraud and covin, is a good 
plea. Ib. 


How Bischarged.] — A man who becomes surety 
for ^n officer to the sheriff cannot d^Ncharge Ijis 
obligation wiihin the year, without the consei^t 
of tJie sheriff and of the othjjr sureties. 'Maj'tin 
V. Wennuni, Lofft, 2^5. 

DUTV AND LIABILITY OF. 

1. Ox Citowx Peocess. 

The duty of the sheriff with respect to the roll 
of tines sent to him -by the clerk of the peace 
pursuant to 3 Geo. 4, c, 46 (the Levy of Fines 
Act, 1822), is not purely ministerial, «»M6l the 
sheriff IS not justified in levying a fine stated in 
the roll to be unpaid, when the amount has been i 
paid to the sheriff himself before receiving the 
roll. Wlldrs v. Morrh, 22 L. J., M. 0. 4 *16 
Jur. 1115 ; 1 W. R. 65. 

If a deputy sheriff m possession of goo^s seized 
under an immediate extent, on receiving a sub- 
se juent fi. fa., at the suit of a subject, contracts,, 
with the judgment-ci editor to deliver him a 
certain quantity of the goods on his paying into 
the sheriff’s hands the debt due to the crown, 
which is accordingly paid, and if, afterwards, 
whilst his officer is in the act of delivering and 
measuring the quantity, the gooffs are rescued, 
th'f slieiiff is liable on such contract to the judg- 
ment creditor, who may maintam an action on 
the contract, or recover on a common count for 
goods sold and delivered, or money bad and re- 
ceived ; and S beginning to measure and deliver 
is not such a delivery as will satisfy this 
partitular contract. Thomas v. Fcarse^ 5 Price, 
678. 

Sessions discharging Defendj|iit before Money 
pai4 over.] — Where, upon a recognizance for- 
feited at quarter sessions, the sheriff has levied 
part at the penalty and has ,the defendant in 
execution for the residue, the session have jurj^ 
diction over the whole recognisance ; and if the 
sheriff has notice that they have discharged the 
defendant wholly therefrom, before the money 
levied had been paid over to the treasury, an 
action lies against the sheriff for the amount. 
Mtn'per v. Rayton^ 6 M. & By. 307 ; S L. J. (o.S.) 
M. 0, 129. ^ 

2. On Writ of Fieri Facias. 

« 

a. Ma:|ner of Executing. 

Amount to he Seized.] — Thd du^y of a sheriff, 
in ^he first instance, is to seize so much goods as • 
will be reasonably bufiicie15t, if sold, to satisfy 
the sum indorsed on the writ ; and-'te duty to 
seize in respect of rent does not arise until the 
landlord has made a claim, wdien, on the ]^ef usal 
of the tenant to pay the rent, the sheriff is bound 
to levy it uj^der the wiit, aud. consequently, 
seize to a Larger amount. Gi^mlev v. 2 

Ex. .503 ; 18 L. J,, Ex. 42. 

• 

Breaking open Doors.] — A sheriff having en- 
tered at the open doors of a house need nob 
demand to have the inner doors opened to him 
before he breaks them, in order to take, under a 
fi.'f a., goods which are within the house. Hutch } n- 
tmn V. JJu-eh, i TSftnt. G19 ; 13 R. s! 703. And 
see Jidmson v. Leigh ^ 1 Marsh. 665 ; 6 Taunt. 
246 ; 16 R. R. 6U. ^ 

Where the sheriff was lawfully in a room occu- 
pied by an under-tenant of the plain tiff in diis 
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dwelling-house, and had entered the residue of the 
d't^lling thjsough an open door communicaV'ng 
between tlfb two tenements, in order to seize the 
plaintiS'^s goods ; aifd having seized the goods, 
was unable to carry them aw(?.y without himself 
opening the outer door, which was locked, neither 
the plaintiff nor anyone on his behalf being pre- 
sent whom the sherilf could request to o^jCn the 
door : — Held, that he w'as jastlfled in breaking 
the outer door and the lock thereof, in order to 
vcarry away the goods. Pn^li y. GriffithSy 3 K. & 
P. 187 ; 7 A.& E. 827 ; 7 L*. J., Q. B. 169. 

A sheriff’s officer, in execution of available 
writ, i^Sofeably obtained entrance by the outer 
•door, but before he could make an actual arrest 
was forcibly expelled from the house, and the 
*out^»r door fastened against him. The officer 
obtained assistance, broke open the outer door, 
and made the arrest : — Held, that the officer was 
jusfcified^in so doing. Held, also, that demand of 
ffe-entry under such circumstances was not requi- 
site to justify his breaking open the outer door. 
Affd Juo'hooUe Mtiliovipd v. Ilcg,, 4 Moore, P. C. 
:239. 

Qurere, if indictment for an assault and false 
impri^nment will, under such circumstances, lie 
against the sheriffis officer. Ih. 

Searching House of Administratrix.] — XJnaer 
a ti. fa. against the goods of an intestate, in the 
hands of his administratrix, or of the husband of 
the administratrix in her right sii^ce her mar- 
riage, the sheriff may justify entering the house 
-of the husband to search for goods of thp in- 
testate, though none are found therein, because 
that IS the most natural place of custody for 
them. Cooke 5 Taunt. 765 ; 1 Marsh. 

383 ; 16 B. E. 662. 

Seizure on Sunday — Withdrawal — Subsequent 
Seizure on Thursday — Effect of.] — A warrant 
liiaving been directed to the defendant as bailiff 
■on a fi. fa. against the plaintiffs goods on Sunday, 
some assistants employed by the defendant broke 
into the plaintiff’s house and seized his goods. 
They continued in possession until the following 
Tuesday, when they withdrew. They^ returned 
on the following Thursday and proceeded to lot 
the gooHs for sale, and remained in possession 
until the Saturday, when the defendant, for the 
first time, cn^ijie on the premises and sold the 
goods under the writ and warrant . — Held, that 
the sale was not vitiated by tue previous illegal 
^seizure of the goods, since the principle wdiich 
governs an arrest of ^he person does not apply 
to an execution against goods. Perc Ival v. t>ta7n 
^ Ex. 1677^ 0. L. E. 282 ; 23 L. J., Ex. 25 ; 2 
W. B. 14. 

" to. Notice to Withdraw. 

^^What Amouuts to.] — Under a fi. fa. at the suit 
o’f P., lodged w’ith the sheri^ of Hants, the goods 
of the execution debtor were seized. ]3efore the 
return of the^'writ, P. issued a ca. sa., under 
which the debtor was arrested in Middlesex. The 
attorney of P. by letter directed the sheriff of 
Hants to withdraw the ff, fa. There was at the 
time another fi. fa., at the suit of W., lodged with 
the sheriff, and no directions were in fact given 
to the bailiff in possession to withdraw, and he/ 
•continued in possession holding both warrants ; 
an order was subsequently made by a judge that, 
upon payment of the debt to P. on a day men- 
^ tioned, no ca. sa. should be issued against the 
" deb tor ; b ut that in the meantime P. should be 


and Liahilit^f of. 

at liberty to proceed on the fi. fa. already issued : 
— -Held, that tha writ never was, in fact, with- 
drawn, and cons'-Jquently that P. was entitled to 
the proceeds of the sale of the goods in the 
sheriff’s hands as against W. who claimed them<?« 
under a bill of sale executed by the judgment 
debtor before t be direction to withdraw the fi. fa. 
Withers V. Parker, 4 H. & H. 524 ; 28 L. J., Ex. 
292. Affirmed, 5 B. & IST. 725 ; 29 L. J., Ex. 820 
^Ex. Ch. 

Subsequent Delivery Writ by Second Credi- 
tor.] — If a fi. fa. is de^vered^to a sheriff, with 
directions to suspend the execution,«'and in the 
meantime another writ is delivered by another 
creditor, the sheriff is bound to levy under the 
latter writ in preference to the former, although 
the former writ was not delivered with any 
fraudulent intent to protect the goods of a 
debtor, v. Hooptr, 12 M. & W. 664 ; 1 H. 

& L. 626 ; 13 L. J., Ex. 183. 

Eetaining Possession after.] — Goods having 
been seized under a fi. fa. against a plaintiff, at 
the suit of G-., a claim was made under a bill of 
sale, with a schedule annexed. The clerk of G.’s 
attorney, in consequence, called on the officer, 
and was told by him, that the goods were being 
compared with the schedule ; and, subsequently, 
in the course of the day, G-. being indisposed to 
contest the claim, the clerk gave the following 
notice to the officer : — “ W, v. W., withdraw 
under the fi. fa. herein, the goods having been 
claimed.” The officer afterwards discovered, 
that part of the goods were not included in the 
schedule, and these he retained and sold ; and he 
for some time retained possession of part of the 
goods claimej;!, which, when seized, were in the 
plaintiff’s possession. Three days afterwards, in 
consequence of the plaintiff’s application, the 
clerk caEed on the officer, to enquire why he did 
not withdraw ; and being told that these were 
goods which did not belong to the claimant, ex- 
pressed his approbation of their detention : — 
Held, first, that the terms of the order, though 
primd facie giving a direction to the sheriff to 
withdraw generaEy, were to be interpreted with 
reference to the circumstances under which it 
was given, and that they sufficiently negatived 
an intention on the part of G., that^it should 
be treated as a general order. Walke'n^. Hunter, 

2 C. B. 324 ; 15 L. J., 0. P. 12 ; 9 Jur. 1079. 

Held, secondly, that the act of detention having 
been done for G.’s use and benefit, a ratification 
by him had a retrospective operation, and would 
have rendered him liable to an action of trespass, 
had it not been justifiable. Id, 

c. Withdrawmg* from Possession and 
Hescue. 

Withdrawal from Possession.] — Where a 
sheriff has taken possession of goods and chattels 
under a fi. fa., his officer should continue in pos- 
session ; or, if he may abandon it even neces- 
sarily for a time, he must clearly and satis- 
factorily account for so doing, in order to 
sustain his right against others, afterwards 
claiming under legal authority to seize the same 
goods ; and, in case of an abandonment on the 
return day of the writ, possession cann5t after- 
wards be resumed. AcJdand v. Payntei\ 8 Pnee, 
95, . * 

A sheriff returned that he /seized the defen- 
dant’s goods, and kept possession until he received 
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from the attorney of the plaintiff an order to 
withdraw from possession : — Held, that the return 
was good, for the attorney of tb|p plaintiff meant 
the attorney in the action ; and that he had 
power to order the sheriff to quit possession. 

^Levi y. A7/hott, 4 Ex. 588 ; 7 D. & L. 185 j l‘J 
L. J., Ex. 62. 

After the sheriff had seized under a fi, fa., the 
execution debtor executed a deed under the Bank- 
ruptcy Act of 1861, which wal duly registered and 
gazetted. On an application by the debtor to the 
court, the sheriff was ^directed to withdraw. 
Mogers v. Rol3e7i:.$^ 36 L. J., Ex. 40 ; L. E. 2 Ex. 
35; 15 L. T. 254 ;» 15 W E. 340. 8. P., J/ark<7 
Y. Ildll, 7 B. & S. 839 ; 36 L. J., Q. B. 40 ; L. E. 

2 Q. B. 31 ; 15 L. T. 242 ; 15 W. 11. 155, 

Power to Re-enter.] — Where the sheriff has 
entered and then withdrawn his writ in conse- 
quence of an arrangem<>nt having been come to 
between the execution creditor and the execution 
debtor, the sheriff cannot re-enter again without 
fresh instructions from the execution creditor. 
Shaw y. 52 J. P. 182. 

Rescue.] — Tf A., under a pretence of a pur- 
chase, obtains possession of B.’s goods with a 
preconceived design not to pay for them, and 
absconds to avoid a suit for the value, and 1;he 
sheriff seizes such goods in execution imme- 
diately after the delivery to A., it seems that B. 
may lawfully rescue them out of the hamls of 
the sheriff even by stratagem ; but the validity 
of the purchase by A. is a question for a jury, 
as it depends upon whether the vendee had 
obtained possession of the goods with a pre- 
conceived design not to pay for them. JBrtHol 
iEarV) v. Wilsmore, 2 D. k R. 755 ; 1 B. & C. 
514 ; 1 L. J. (O.S.) K. B. 178. 

A baihff, under a sheriff’s warrant addressed 
to him alone, and not to him and his assistants, 
seized goods in execution, left them in charge of 
keepers, and went away ; during his absence, 
the goods were rescued by the prisoner from the 
keepers : — Held, that, under these circumstances, 
he could not be convicted of having by threats 
and violence compelled the bailiff to aban- 
don the seizure. Reg. v, JSfoona%, Ir. E. lu 
C. L. 605. 

• d. Sale of Q-oods. 

Conifpare cases post, Aoxioisr FOB Wbong-ful 

OB JSTeg-ligent Executioi^. 

Duty to Sell under Pi. Fa, — Bankruptcy — 
Absence of Request by Official Receiver or Trustee 
to Sheriff to deliver Goods.] — After goods had 
been taken in execution under a writ of fi. fa., 
but before sale, a receiving order was made 
against the execution debtor, %nd notice thereof 
given to the sheriff by the official receiver. The 
official receiver, however, made no riiquest for 
delivery of the goods, but informed the sheriff 
that he would leave him to realise the goods, 
and account to the official receiver in due course. 
The sheriff accordingly sold the goods. After- 
wards the execution debtor was adjudicated 
bankrujit, and a trustee appointed. In an 
action by the trustee in bankruptcy against 
the sheriff, to recover damages for a wrongful 
and illegal sale : — Held, that in the absence ot 
a request to the sheriff to deliver the goods to 
tlfs ^official receiver or trustee, as provided by 
^ 46, and sub-s. 1, of the Banl?ruptcy Act, 1883, 
there was nothing in ss. 9, 45, and 46 of that act 


to alter the autboritj' of the sheriff to sell in 
purbuance of the writ of fi. fa., and that jjie 
sheriff, therefore, was justified in lellmg the 
goods, ^ notwithstaiuliug the making ‘of the 
receiving order. Jfhr>//h;YZ’.s Truster v. 

61 L. J., Q. B. 546 ; [1892] 1 Q. B. 772 : 66 L. t. 
812 ; 40 W. E. 48.3 ; 56 J. F. 6U4— C. A. 

% 

Amount to he Offered for Sale.]— It is the diity 
of the sheriff’s officer to stop the sale as soon as 
sufficient money is raised. Cooh v. Palmer^ 6 B, 
k G. 739 ; 9 D. k 11. 723 ; 5 L. J. (o.s.) K. B. 234. 

A sale by a sheriff is for ready money and 
immediate delivery ; and lie is not justv*^. after 
he has sold as much as will apparently satisfy the 
writ, in selling more, on the speculation that the 
actual delivery of the goods sold may be preventedi 
by loss or accident. Aldrtd v. CUmstable^ 6- 
Q. B. 370 ; 8 Jur. 956. 

Indemnity to Execution Creditor insider to 
Delay Sale.] — An undertaking to indemnify an 
execution creditor, if he will allow the sheriff to* 
delay selling, cannot be made a rule of courts 
even by consent, where the person who so under- 
takes is neither party nor attorney in the suit. 
LyaU v. Lamb, 4 B. &. Ad, 468. 

«Hot Selling within Reasonable Time.] — Ab 

action lies for a judgment creditor against a 
sheriff for not selling within a reasonable time 
after a seizure. Bales v. Wingfield, 2 K. & M. 
831. S. P.f Airtoa v. Bavis, 3 M. k Scott,. 
138 ; 9 Bing. 740 ; 2 L. J., G. P. 89. 

Btt tlu^laiiitiff can recover nominal damages 
only, unless actual mjuiy is proved. Ih. 

A sheriff must sell the goods within a. 
reasonable time, and before Ele return of the 
venditioni exponas, or he will be liable to an ac- 
tion. Jacobs y. Bimphrey, ‘LTlyv. 272; 2 G. & 
M. 413 ; 3 L. J., Ex. 82. 

Pressure by Creditor.] — A sheriff who seizes 
under a fi. fa. may proceed at once to prepare 
for selling unless such a sale would in the cir- 
cumstances be unreasonable. There is no rule- 
requiringi him to hold his hand for a reasonable 
time. A sheriff may properly consult the inter- 
ests and conform to the instructions of?^he exe- 
cution creditor where doing so involves nothing 
incompatible with his duty. Ceooh, In rt\ 
Smith Sheriff, B,v parte, 63 L. J., Q. B. 
766 ; 10 E. 394 ;»71 L. T. 236 ; 42 W. E. 650 ; 

1 Manson, 410. 

• • 

Remaining on Premised after Sale,]— r Action, 
against a sheriff for breaking ani^ntering a 
dwelling-house ; plea, that he entered under a fi. 
fa., and seized a lease under which the plaintiff 
held the house, and, before the return of the 
writ, sold the term, and continued in possesswm 
of the house for the furthe^r execution of the 
writ. The plaintiff new assigned, that the 
sheriff continued in possession aji unreasonable 
time after be had seized and sold the lease. The 
term was sold by auction, but there was no as- 
signment executed : — ^Held, that the action was. 
maintainable ; that the seizure did not vest the 
term in the sheriff until he executed an assign- 
ment to the purchaser ; that, whethk' the woiffi 
“ sold ” meant an actual assignment or not, the 
sheriff could not remain in the house after he had 
sold the term. Playfair v. Mmqrove, 14 M. & 
W. 239 ; 3 D. & L. 72 ; 15 L. J,,‘Ex. 26 ; 9 Jur. 
783. 
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.Failure of Delivery to Purcliaser.] — A. party 
pnrchased ^oods of the sheriif under an es^eu- 
t^n, with^a knowledge that they were deposite<l 
at the ^manufacturd^ds, but did not apply for a 
delivery till after the time tte sheriif was bound 
to pay over the money *. — Held, that he could not 
maintain an action against the sheiiff, upon the 
manufacturer refusing to deliver them up. Bun- 
can V, Odvrett, 1 Car. & P. lt>9 ; 2 L. J. (o.s.) 

; 2« R. K. 629. 

A fi. fa. directed to the coroner issued on a 
judgment obtained by a plaintilf, and the 
plain tiff’s attorney indorsed thereon the name of 
S., ati^ITEicei- of the sheriff, who, after the goods 
seized under the Ji. fa. bad been hold, received 
the proceeds from the broker, and did not band 
th(^n over. A person who bought goods at tlie 
sale which had been seised under the fi. fa., but 
which were afterwards claimed by a third 
part}--, nnd taken away from him, brought an 
action against the sheriff for the purchase-money 
paid by him, the consideration having failed ; — 
Held, that S. was not the officer of the sheriff, 
but of the coroner, and that the defendant was 
not connected with the jiroceedings so as to be 
liable,. Snrjemit v. Cowan^ 1 C. & M. 491 ; 3Tyr. 
538 ; 5 Car, & P. 492 ; 2 L. J., Ex. 235, 

PartnersMp Property.] — One partner caif:iot 
maintain trover against a sheriff for a mere sale 
of his share of the partnership property under 
a fi. fa. issued against the other ^lartner for a 
separate debt. The sheriff in such case is in the 
same position, so far as regards his liability in 
trover, as if the sale hail been by tl)?? execution 
partner ; and upon a plea of not guilty the 
partnership is good evidence. Mayliew v. Her- 
riolt, 7 C. B. 225'; 18 L, J., C. P. m ; 13 Jur. 
1078. 

liability for not Selling Goods.] — A sheriff 
having seized goods under a fi. fa., receives 
notice in general terms that the execution debtor 
•has committed an act of bankruptcy, may take 
reasonable time to inquire whether the statement 
is true before proceeding to sell, unless he is 
aware of circumstances which cause him to think 
that the notice is a mere pretence. Ai/shfoj'd v. 
Murra^i^ 23 L. T. 470. 

At the trial of an action by an execution cre- 
ditor against a sheriff, for not levying a debt of 
60L, the landlord of the debtor was called as a 
witness, and stated that the s;^m of 46^. was due 
from the debtor f(?r rent ; and it appeared that 
the sheriff bad withdrawn the execution, \p:)on 
notice from the landlord, who had subsequently 
distrained-and realised less than the rent due : — 
Held, that the plaintiff was entitled to recover 
from the sheriff the amount realised under the 
distress. Augustin v. Challis, 1 Ex. 279 ; 17 
Jr. J., Ex. 73. 

Sale by Sheriff to Defendant of Croods not 
belonging to Execution Debtor — Sale by Defen- 1 
dant of his 'Bargain to Plaintiff— Validity ofl 
latter Sale.] — The defendant, at a sheriff’s sale, 
bought goods from the sheriff for 18L The 
plaintiff, who was also at the sale, bought the 
defendant’s bargain of him for 52., and paid him 
232. The .^defendant paid the sheriff the 18^., 
and the sheriff began to deliver the goods to the' 
plaintiff, but they were then claimed as not 
being the property of the execution debtor, and 
were recovered by the true o’^mer : — ^Held, that 
there was no implied warranty by the defendant 
tDai.,]l£Lhad title, nor any failure of considera- 
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tion, the plaintiff having paid the 23/. to the 
defendant, not for the goods, hut for the right 
which the defendant had acquired by his pur- 
chaKe, and that this consideration had not failed, 
(7i.(q)intui V. Speller^ 14 Q. B. 621 ; 19 L, J., Q. B^ 
239 ; 14 Jur. 652. 

Purchase of supposed Interest in Land, which 
Turns out "Worthless — Return of Deposit.] — In 
1861, C., tenant from year to year of lands, died ^ 
intestate, leaving several children, and a widow, 
who continued in possession, and in 1864 mar- 
I'ied P. Ho administration was taken out to C., 
and P. remained in possession, lettij^ig and sub- 
letting the lands, but the landlord declined to 
recognise him, and gave receipts for the rent, 
which was always paid by P.’s wife, to the repre- 
sentatives of C. In 1874, writs of fi. fa. issued 
against P. were lodged with E., who. as sub- 
sheriff, thereupon anifounced a public sale of 
P.’s “ interest ” in the premises, the advertise- 
ment stating that they had been seized under 
the writs ; and referring to B., the auctioneer, 
for farther particulars. B. and R, deposed that 
at the auction they announced they were selling 
P.’s interest, “ whatever it is.” This, however, 
was not admitted by the plaintiff, who became 
the purchaser for 900/. and paid 300/, deposit, 
hut afterwards refused to complete, on the 
ground that P. had no interest in the premises. 
The plaintiff then brought an action for money 
had and received against R., to recover his 
deposit, when the jury found that R. had sold a 
subsisting term in the lands, on the supposition 
that C.’s interest w^as vested in P., and that as 
E. had no right to sell that interest, the plaintiff 
was entitled to recover : — Held, that P, had no 
interest in the hands which the sheriff could 
seize and sell, and that consequently the plaintiff 
was entitled to repudiate his contract, and have 
his deposit returned. Kearney v. Ryan, 2 L. E„ 
Ir. 61-C. A. 

Injunction restraining Sale by Sheriff.] — 

Goods having been taken in execution unde’r a 
fi. fa. against VV., the trustees of Mrs. W.’s settle- 
ment claimed them as separate estate of the wife. 
The sheriff thereupon took out an interpleader 
summons in the common pleas division, upon 
which an order was made that upon^ the trustee 
paying 115/, into court within a ^jjjiitcd time, 
the sheriff should withdraw, but in default of 
such payment being made, should sell and pay 
the proceeds into court, and that the parties 
should proceed to the trial of an issue as to the 
title to the goods. The money was not paid into 
court by the trustee within the time, and the 
sheriff advertised the goods for sale. Mrs. W. 
thereupon commenced an action in the chancery 
division to have the trusts of the settlement 
carried into exeention, a new trustee appointed, 
and in fae meantime, for the appointment of a 
receiver. An injunction to restrain the sheriff 
from seRing the goods or remaining in possess- 
sion of them was granted by Malms, V.-C. : — 
Held, on appeal, that this order was a restrain- 
ing by injunction a proceeding pending in the 
common pleas division, and was iirconsistent 
with the Judicature Act, 1873, s. 24, sub-s. 6, 
and must be discharged. Wright y. Redarare, 

11 Ch. H. 24; 40 L, T. 206; 27 W.'R. 662-- 
0. A. 

The court vjjU not interfere to restrain a 
sheriff from selling goods se^ed by him, on^an 
offer of indemnity by a third person, claiming 
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the goods. II((rnso7i v. Fo.^tei\ 4 D. P. C. 588 ; 

1 H. k W. 650. 

On the 20ih of August the sheriff, under a fi. 
fa. against A. took possession nl; B.’s furniture 
in A.’r house. Both before and after seizure B. 
’^ave formal notice to the sheriff that the fiirnn 
ture was his, and on the 2Brd issued the writ in 
this action against the sheriff for an injunction 
and damages. On the 25th of August the sheriff 
issued an interpleader summoAs, nnder which an 
> issue was directed and an order made for the 
sheriff withdrawing froni possession on payment 
of lOOZ. into court. The sheriff accordii'glr 
withdrew from poa;essioi*on the 1st of Septem- 
ber. B.’s title was afterwards admitted by the 
judgment creditor, and the lOOZ. paid out of 
court to B. B. now brought this action to trial 
against the sheriff for damages and costs • — Held, 
that the sheriff had not exceeded the scope of 
Ins duty in retaining possession till ordered to 
withdraw under the interpleader order, and that 
the action must be dismissed, but without costs, 
on the ground that the sheriff might have applied 
to the judge, under the interpleader order, to 
dispose of the matters in question between him 
and the plaintiff Aijlwin y. Fvans^ 62 L. J., 
Ch. 105 ; 47 L. T. 508. 

Duty of Sheriff’s Officer receiving Tele- 
gram as to.] — It is the duty of a sheriff’s officer 
who receives notice by telegram, purporting to 
be sent by solicitors in London, of an injunction 
being granted by the court of bankruptcy to 
restrain a sale in the country under an execu- 
tion, to telegraph to the court of bankruptcy, or 
to the London agents of the sheriff, to ascertain 
whether an inj unction has really been granted. 
Xangley^ JEx ’parte^ Ex parte ^ EiAiop, 

In re, 49 L. J., Bk. 1 ; 13 Ch. D. 110 ; 43 L, T. 
187 ; 28 W. B. 174. 

Liability of Sheriff’s Officer for Acts of 

Deputy.] — A sheriff’s officer, who is not himself 
present at the sale, and who has no actual notice 
-of the injunction, is not responsible for the act 
of his deputy who allows the sale to be continued 
after receiving notice by telegram. Ih. 

Payment of Proceeds— Rule for Payment of 
Honey Levied.]— A rule calling on a sheriff to j 
show cause Vhy he should not pay to the jjlain- 
tiff’s solid the money levied under a fi. fa. 
is a rule or an order to show cause in an action 
within Ord. LTII. r. 2 , and the application can- 
not be heard unless notice of motion has been 
given to the sheriff under Ord. LIIL rr. 3 and 4. 
Eelmar v. Freeinantle, 47 L. J., Ex. 767 ; 3 Ex. D. 
237 ; 26 W. B. 683. 

How far Demand is Heefasary.] — After a 

return to a fi. fa. that the money is levied, the 
sheriff is liable to an action for it, %vithDut any 
demand of payment. Eale v. Eircli^ 3 Camp. 
347. 

But when the action was brought without any 
previous demand of the sum levied, the court 
stayed the proceedings on the payment of that 
sum, without costs. Jefferies v. 8heppard, 3 
B. & Aid. 696. 

"VWien Writ has been Issued Fraudulently 

to Defeat Bona fide Creditor.] — ^Although there 
is siro^g reason to J;)elieve that a fi. fa had been 
issued in order to defraud the* execution of a 
bona fide creditor, ?,nd that the sheriff is a party 


and Liahilifij of. 

to the fraud, the court wrill not interfere sum- 
manly to compel the sheriff to pav over the 
proceeds of the levy to the bonfi lull creditor, 
but the question ot fiuud^must be tiic'd by a 
jury. Earher v. Mi^ehell, 2 D, F. 0. 371. 

To Assignees in Bankruptcy.] — A fi. fa. 

issued ipgauist B. IVlieii the ufheer went to 
B.’s premises, on the llth July, to execute the 
warrant, he found a man in possessic/n on behalf 
of tru'itees under a deed of assignment executed 
hy B. for the benefit of his creditors. The officer 
thereupon returned without making a levy. On 
the llth a fiat issued against B., nnej^er ’'^^i he 
was declared bankrupt. On the 15th August the 
officer again entered and made an Inventory of i 
the goods on the premises, asserting that he (^n- 
sidered himself in possession. On tiie 2nd i8e[)- 
tember the assignees paid the sum claimed under 
the writ, in order to prevent the sheriff from 
proceeding to a sale, which he threatened to do : 

— Held, that the assignees were entitled to recover 
the money so paid, and that, if necessary, it 
must be assumed as against the sheriff, that he 
was, at the time, in possession <jf the goods. 

V. J/a?ileg, 1 C. B. 694 ; 14 L, J.,"G. P. 
204 ; 9 Jur. 452. ^ 

Defendants suffered judgment by default, and 
theisheriff levied upon their goods for the amount 
of the damages and costs. A rule nisi was 
obtained, calling on them to show cause why the 
same should not be paid over to the plaintiff. 
On behalf of f he sheriff, it was then stated, that, 
by a resolution of the house of commons, he 
was drdereij to refund to the defendants, who 
w^ere printers to the house of commous, the 
amount levied upon their goods ; and that, for 
disobedience thereto, the sherifi>had been com- 
mitted to the custody of the serjeant-at-arms. 

It also appeared that the plaintiff, being an in- 
solvent debtor, bis assignees claimed the amount 
of damages, and required the sheriff to pay tMT* 
same over to them : — Held, that the resolution 
of the house of commons did not authorise the' 
sheriff to wuthhold the payment of the proceeds 
of the levy to the plaintiff ; that the imprison- 
ment of tbe sheriff for disobeying that resolution 
was no ground for the court to discharge the 
rule ; and that the assignees of the jiaintiff 
should have applied to the court. tStookdalc v. 
Hansard, 3 ?, & H. 330 ; 8 D. P. C. 522 ; 11 
A. & B. 253 ; 9 L. J., Q. B. 75. * 

Payment of Interest* on.] — Where a 

sheinff retained for several years a sum of money < 
in his hands, the balance ot the produce pf the 
effects of a crown debtor, seized by hk 2 *and sold 
under an extent after the crown debt bad been 
satisfied, claiming himself a lien thereon for 
poundage, the court ordered that he should pay 
interest on the amount of such balance to tlf* 
parties from whom he had withheld it from the* 
time when the court hM determined, on a former 
occasion, that the claim of the sl^riff was un- 
founded ; notwithstanding which determination 
he had continued to keep the question before the 
court ; and that, although the sheriff should not 
have made interest, or any use or advantage^ of 
the money in the meantime, the court proceeding 
wholly on the ground of the injury done to the 
party entitled to it. Rex v. Villiers, 11 Price, 
575 ; 22 B. B. 778. 

Damage to Goods Sold.] — In an action 
I against a sheriff for seizing waggons, breaffing, 
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damaging tliem, and converting and selling 
idem, not stating expressly any delivery the 
,#rendee ; ♦he denied the breaking and damaging, 
but jiistified the oonversion and sale, as sheriff, 
under a fi. fa. The plaint^ new assigned, that 
the conversion did not consist in the mere sale, 
but in the delivery also, and in causing the 
purchaser to use and damage the waggons: — 
Held, that there was no conversion except in 
selling as alleged ; that that was no conversion 
in law', and no cause of action, and that the plea 
was good ; and that the new assignment was not 
a departure from the declaration, and it showed 
a g(?S^i^cause of action. LanoatiJihe Wagqon Co. 
V. FitzJim/h, G H. & K 502 ; 30 L. J., Ex. 231 ; 
3 L. T. 703. 

ft 

Setting aside Sale — ^Plaintiff Purchasing for 
Ifominal Consideration.] — The defendant’s chat- 
tel interest in a farm of land was put up for 
sale under a ii. fa. at the snit of the landlord, 
who was the execution creditor. The sale was 
fully advertised, and, after tw'o adjournments 
for want of bidders, the solicitor for the plaintiff, 
who was the only bidder at the third sale, was 
declared the purchaser for IL The interest in 
the^fai’m was achnittedly of value, but in the 
absence of collusive or improper conduct by the 
sheriff, the court refused to set aside the^^ale. 
Cramer v. Murphy ^ 20 L. E., Ir. 572. 

Insufacient AdvertisemenJ^.] — The defen- 
dant’s chattel interest in a farm of land was put 
up for sale by public auction by the sheriff, under 
a fi. fa. at the suit of the landlordftwho 7vas the 
execution creditor. The sale was advertised by 
a public notice, and the plaintiff’s agent, w'ho 
was the only fjidder, was declared the purchaser 
for hi. The interest in the lands was admittedly 
valued at 600Z. The court set aside the sale and 
conveyance, on the grotmd that the sheriff did 
“^ot take reasonable and proper care to advertise 
the sale, and that the farm was sold at under- 
value. J2dge V. Kamnagli^ 21 L. E., Ir. 1. 

Sale of “Chattel Interest (if any)” in 
Tenancy — Sale of a Speculation— Outstanding 
Legal Mortgage — Deposit — ^Failure of Considera- 
tion.]p — A sheriff 'set up for sale “the chattel 
interest (if any)” of an execution debtor in a 
tenancy frej;^ year to year, giving full notice to 
intending purchasers of the fact that it was 
alleged that there was a le^il mortgage thereon 
outstanding, hut without inquiring further into 
the existence or v^Hdity of such alleged tnort- 
gage. It subsequently was proved that the 
mortgag^was a vahd and legal one. The pur- 
chaser rescinded before conveyance, and brought 
an action to recover the amount of his deposit, 
as paid upon a consideration that had w'hoEy 
^failed ; — ^Held, that the sheriff sold a speculation 
merely, and that the plai^ptiff was not entitled to 
recover. Uormn v. KiQigy [1894] 2 Ir. K. 648 — 
0. A. 

e. Execution of Bill of Sale. 

Goods seized by a sheriff were valued and 
delivered to the execution creditor upon a honii 
fide purchase by him, but no bill of sale was 
executed : — Held, that there was a valid sale <pf 
the goods, jffernaman v. JBoiolter, 11 Ex. 760 ; 
26 L. X, Ex. 69 ; 4 W. E. 261. 

A biE of sale" or a warrant, signed by a deputy 
of the under-sheriff, is valid. Cooh^on v. Fryer, 
S28. I 
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I Where a hill of sale of chattels was proved to 
I have been executed by an nnder-sheriff in the 
1 name of the sf„eriff, it was held unnecessary to 
I prove the power of attorney or other authority 
I enabhng the nnder-sheriff to assign the propertjsr 
in the name of the sheriff. Wood v. Mowallife. 

I 11 Jur. 707. 

1 An action does not lie against the sheriff 
upon a promise execute a bill of sale to the 
plaintiff’s nominee. Cameron v. Reynolds, Cowp. 
406. 

f. RettCSpn to Writ. 

Form of— Value o7 Goods.] — T^e court wii! 
not compel the sheriff to give a specific return of 
the particulars and proceeds of goods sold under 
a ii. fa., on the ground that his officer has wasted 
the goods. Willett v. Sparrow, 9 Marsh. 293 ; G 
Taunt. 576. 

A return to a fieri facias must state the value 
of the goods. Barton v. 6rill,l H. & L. 693 ; 12 
M. &W. 315; 13 L. J., Ex. 83. 

In making a return, a reasonable degree of 
certainty is sufficient. Reynolds v. Barf or d, 8 
Scott (K.R.) 233 ; 7 Man. & G. 449 ; 2 D. & L. 
327 ; 13 L. J., C. P. 177 ; 8 Jur. 961. 

Where a sheriff returns that he has retained a 
sum for possession money, it is no ground for 
squashing the return that the plaintiff is charged 
with more possession money than the amount 
payable by him for keeping possession. J&. 

When Several Writs are Issued.] — If a 

sheriff returns a seizure under that and another 
writ, it IS bad. Wintle v. Chetioynd (Xor^i), 7 
D. P. 0. 554 ; 1 W., W. & H. 681. 

Where there are two writs, and the goods re- 
main in the sheriff’s hands for want of buyers, 
he must mfike some return as to the value of the 
goods, although he will not be bound by the 
amount stated. 11). 

It is a sufficient return that he has seized goods 
of the defendant by virtue of several previouss. 
writs of fi. fa., according to their priority. 
Chamhers v. Coleman, 9 H. P. C. 588. 

Nulla Bona,] — Kulla bona is a proper 

return, where the sheriff has paid the proceeds of 
an execution, either in discharge of rent or of a 
prior writ. Wtntle v. Freeman, 1 G, &; D. 93 ; 
11 A. & E. 539 ; 10 L. J., Q. B. 

Where, before the issuing of a fuia., a fiat ira 
bankruptcy was issued against a debtor, and be- 
1 fore a return of the writ an order was made by 
the court of review for annuEmg the fiat, and 
I after the return the order was confirmed by the 
lord chancellor, the sheriff’s return of nulla bona 
was well founded. Smalloomhe v. Olk-iar, 13 M. 
& W. 77 ; 2 D. & L. 217 ; 13 L. J., Ex. 305 ; 8 
Jur. 606. 

The meaning of a return of nulla bona is, that 
there Sre no goods appheabie to the plaintiff’s- 
writ. Shatfoek v. Carden, 6 Ex. 725 ; 2 L., M. 
& P. 466 ; 21 L. J., Ex. 200. 

Sufficient Goods originally Sold— Insuffi- 
cient after Payment of Claim of Landlord sub- 
sequently made.] — ^Where a sheriff, -rafter being 
ruled to make a return to a fi. fa., made a return 
that he had sold the goods seized, and had re- 
ceived for them sufficient to satisfy t5.e moneys 
directed to he levied ; but that be afterwards had 
notice from the landlord tlyit two quarbarS^rent 
was due; tha^; he had applied to the landlord^ 
hut had not been permitted by him to have evi- 
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dence of his claim ; and that though he, the " ’ “ ' 

sheriff, had used due diligence, he was unable to 
ascertain whetherthe landlord badnany just claim 
in respect of the rent, the court c^^ashed the re- 
turn for insufficiency, and allowed an attachment 
tC?^ssue. Hall v. Co'awley^ 7 L. T. 721 ; 11 AY. II. 

UL 
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fraudulently procured the siieriff to return on a 
fi. fa. a sum larger than that actually levied and 
accounted for to the plaintiff ; the (at th? 

expense of the attorneys) ordei*e<l the return to'^ 
be amended according to the fact. Gntai v. 
CrliLss^hrtwl'p^ 2 Scott, ; 2 Bmir. (K.C.) 118: 1 
Hodges, iy3. 


Ho Power of Ascertaining as to Whether 

Defendant had Goods,] — If tli^ sheriff returns 
^bat the premises of the defendant are so barri- 
caded that he is unable to ascertain whether the 
defendant has goods witl*in the bailiwick on 
which a levy may be made it is a bad return, as 
he should sta^e eitlmr thal the defendant has 
goods or that he has none. Munh v. Cass, 9 
D. P. C. 382. 

Ordered to Withdraw.] — ^To a fi. fa. the 

sheriff returned that ho received from E. L. L., 
the attorney of the plaintif in the writ named, 
an order to withdraw from possession, and that 
he thereupon withdrew : — Held, good. Lptij v. 
AhMf, 7 H. & L. 185 ; 1 Ex. 588 ; 19 L. J., 
Ex. 62. 

Special Bailiff.] — Wdien a sheriff has ap- 
pointed a special bailiff to execute a writ of fi. fa. 
at the request and peril of the plaintiff, he should 
move to set aside any rule subsequently obtained 
by the plaintiff upon him to return the writ. If’ 
instead of doing so he returns that he appointed 
a special bailiff, to whom he refers as to the exe- 
cution of the writ, the return may be set aside, 
even on motion by the plaintiff . Tait v. MUclieU, 
22 L. R., Ir. 327. 

Pending Interpleader.] — On a levy by a sheriff 
under a fi, fa. three persons claimed different 
portions of the goods. The sheriff iniierpleaded, 
and three separate orders vrere made directing 
that, on payment of certain distinct sums into 
court by the claimants within seven days, the 
sheriff should withdraw and issues should be 
tried ; in default of payment he should sell and 
pay the proceeds into court. One of the claim- 
ants paid money into court, and the interpleader 
issue in his case was set down for trial. The 
other two abandoned their claims, but the sheriff ; 
withdrew from possession : — Held, that the exe- 
cution creditor, pending an interpleader issue, 
had no right *o the immediate return of the writ. 
Any ell v. BoMHey, 17 L. J., Ex. 86 ; 3 Ex. D. 
49 ; 37 L. T. 653 ; 26 W. R. 137— C. A. 

A return that he, the sheriff, had seized goods 
which were claimed by a third party, and there- 
upon he applied under the interpleader act, and 
an order was made for the trial of an issue, 
whether the goods were the property of the 
claimant ; and that, afterwards, the plaintiff 
directed him to deliver up possession of the goods ; 
to the claimant, is insufficient. Cleaver v. JCislier, \ 
2 H. (HB.) 292. • 

Amending Return.] — A sheriff having returned 
that the goods seized by him remained in his : 
hands for want of buyers, an action was brought 
against him for a false return, when he obtained 
an order fo^ time to plead on the usual terms, : 
taking short*notice of trial. Having subsequently ; 
applied to amend his return, by the insertion of 
the worcb ^^ulla bona in lieu of the return first 
made, the court refused to allow the amendment. 
Wyli(k^. Pearson, 1 D. (ll.S.) 807 ; 6 Jur, 806. 

The plaintiff’s attoAieys having •ceased to act 
or h?m, and become attorneys for the defendant, 


Effect Evidence.] — A return of nulla bona, 
made by the sheriff to a fi. t'a. against A., is ad- 
I raissible upon the trial of a question as to the 
I property in goods at .the time of such return 
! between A. and a succeeding sheriff. Arril v. 

' M'arwirh Corporation, 3 N. ik M. 871. . ^ 

So, although the bailiff eutrustet? with the 
execution of such writ did not himself search for 
goods of A., but sent his assistant. Ih, 

» 

g. Action for a Raise Return, or 
Non-Return. , 

Mode of Trying.]— The court will uot try, on 
affidavits, whether the return made by a sheriff 
to a writ is false, even though a strong case is 
made out showing fraud and collusion, but the 
party must resort to his remedy by action. 
Gouhot V. Dr Croinj, 2 E. P. C. 86 ; 1^ C. 

772 ; 3 Tyr. 906 j 2 L. J., Ex. 267. 

Wlenit Lies.] — If the sheriff takes on himself 
to state facts which constitute a good return in 
point of law, the only remedy is by an action for 
a false return. 

Actions against sheriffs for false returns are 
transitfjj^’y, for they may make and deliver 
their return.^ anywhere; and that which is 
false is universally so. Griffith v. Walker, 1 
Wils. 336. ^ 

Only Part of Debt Levied — ^Acceptance 

by Creditor on Account.] — If, after a return to 
a fi. fa., that part only of a debt has been leviecl,*!r-^ 
and that the debtor has not goods whereon the 
whole can be levied, the creditor accepts that • 
part on account, he does not thereby waive his 
right of action for a false return. Holmes v. 
Clifton, 4 P. & E. 112; 10 A. k E. 673; 2 
P. k D. 556 ; 8 L. J., Q. B. 247. 

Charge of Defendant* in Exeeutio^.] — 

An action lies against the sheriff for a false 
return to a fi. fa., notwithstanding tl«i plaintiff, 
before commencing ^the suit, has charged the 
original defendant in execution. Wurdall v. 
Smith, 1 Camp. 332. , 

• 

Seizure of Goods on Writ fojjjjded. on 

Judgment Fraudulent against Creditors — ^Return 
of Nulla bona to subsequent Writ.] — ^Y^here 
goods seized under a former writ, founded efn a 
judgment fraudulent against creditors, are^ 
capable of being seized by the sheriff, he is com- . 
peUable, under the 13 Eiiz. c. 5, "to seize and sell 
such goods under a writ received b;^ him subse- 
quently, and founded on a bonfi fide debt ; and 
if, after notice of such fraud, he neglects to sell, 
and returns nulla bona to the latter writ, he is 
liable to an action for a false return. Nor does 
the fact that the sheriff has assigned the 
goods upon the prior execution to a supposed 
b(Jh^ fide purchaser (but who is in truth a 
party to the fraud) innocently and in ignorance 
of the fraud, excuse the sheriff from such 
liability, Christopher sun v. Burton, 3 Ex. 160 ; 

18 L. J., Ex. 60. 
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Baulcrupt De^btor — ^Eeturn of Ktdla 'bona 

-r-Bankruptoy sukBequeutly Aauulled.] — fa. 
riiaving C>eeii lodged with the sherift after a 
debtor had been detilared bankrupt and assignees 
appointed, the siierifi rt^urned nulla bona. 
Before the return was made, the court of review 
had ordered that the fiat be annulled, if the 
Lord Chancellor should think fit ; afd, after 
the return, the Lord Chancellor made an order 
accordingly; — Held, that the return was not 
false, since the annulling of the fiat had not a 
retrospective efiect, and that, even if it had, the 
sherifi, being a public officer, and having made 
the*??hty return which he could at the time have 
made, ought to be protected. SmalJconile v. 
OVmev, i D, & L. 217 ; 13 M. & W. 77 ; 13 L. J., 
E<t. 305 : 8 Jur. 606. 

Of ISTulla bona when Sheriff has not 

Levied.] — In an action against a sheriff for a 
false return of nulla boua to a fi. fa. for 125^., it 
appeared tha,T; the sheriff had not levied at all. 
There were goods of the execution debtor of the 
value of dOI. upon which he might have levied. 
There were two writs of fi. fa. against the execu- 
tioi;^ debtor for more than 50Z. lodged with the 
sheriff prior to the ]daiutiff‘s writ ; but these 
prior writs were proved to be fraudulent as 
against creditors : the sheriff had, howeve!!?, no 
information as to this fact : — Held, that the 
plaintiff was entitled to recover the 50Z. ; that 
it was the sheriff’s duty to have^levied, and the 
plaintiff might then have. dihpiit6d the validity 
of the prior writs, and so obtained the proceeds 
of the levy. Deatih v. Wlietliam^ L. ff., Q. B. 
129 ; L. R. 9 Q. B. 3io ; 30 L. T. 514 ; 22 
■W*. R. 571. 

Allowing that the award of a ivrit of sequestra- 
tion out of chancery has the same obligatory 
■effect to bind the goods as a fi, fa., yet, if the 
^arty at whose prayer such sequestration is 
issued takes no measure to compel the execution 
of it in due time, and the sequestrators do not 
in fact possess themselves of the goods, it is no 
excuse to a sheriff, to whom, at the distance of 
eighteen months, a fi. fa. is directed against the 
goods of the party, for not executiifb such writ, 
and selling the goods ; the plaintiff in the seques- 
tratiCn having at'’ all events lost his priority 
by such laches ; and therefore the sheriff, who 
had seizedvrunder the fi. fa., having, on notice 
■of such supiiosed obstacle, returiied nulla bona, 
was holden liable to the jplaintiff in an action 
for a false return. Paym^ v. Drewe., 4 East, 523 ; 
1 Smith, 170. ^ '• 

In an action against a sheriff for retinning 
nulla bmia to a fi. fa., which had been lodged 
with him at seven o’clock in the evening to be 
levied, and no writ of error had been allowed at 
half -past six in the evening of that day, but it 
appeared that the allowance was made withm 
the day : — ^Held> that tljLC sheriff should not have 
returned nulla bona, but that a writ of error had 
been allow(rd,and that therefore the plaintiff was 
entitled to recover nominal damages. Clegliorn 
V. Desanges^ 3 Moore, SB ; G-ow, 66. 

Liability for Non-return.] — A sheriff cannot 
be heldr liable for the non-return of a writ of 
fi. fa. until he has been called upon and has 
neglected to make a return, and such neglect as 
will give a cause of action must be specifically 
rlleged in the statement of claim. Kirhij^ 

52 J. P, 182. 

“ a sheriff had failed to make any return 
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to a writ of fi. fa., notwithstanding an order of 
course directing him to make his return forth- 
with, he wasjf, upon an application ex parte 
against him for an order nisi, directed, upon the 
authority of Da vie a v. Evunfs (7 Beav. 81), to 
pay both the costs of the order nisi and of ttTe 
previous order of course. Ileinni'ii Eatate^Li re. 
Ball V. Ley, 48 L. J., Ch. 688 ; 12 Ch. D. 795 : 
27 W. Pv. 750. 

How far Damage must be Shown.] — A declara-'" 
tioii in an action agf^nst a sheriff alleged, that 
although he could have levied of the goods of 
the execution debtor withSi his ^baihwick the 
moneys indorsed on the writ, yet he, disregard- 
ing his duty, did not levy of the goods the 
moneys, or any part thereof ; and that he, further 
disregarding his duty, falsely returned, &:g. : — 
Held, that the first allegation sufficiently charged 
a breach of duty, anH applied to improper con- 
duct of the sheriff in the sale of the goods, as well 
as to negligence in omitting to levy ; and that 
the declaration was good without stating special 
damage. Mnllett v. Challh, 16 Q. B. 239 ; 20 
L. J., Q. B. 161 ; 15 Jur. 243. 

Held, also, that though the execution debtor 
had other goods, which the sheriff had not seized 
or not sold, the proper estimate of the damages 
^was what the goods would have realised if sold 
for the best price which the sheriff could have 
obtained. Ih. 

No action is maintainable, mthout an aver- 
ment of special damage, against a sheriff for a 
false return to a fi. fa., where no damage could 
necessarily result to the creditor, it appearing 
that the goods in question had become vested in 
the assignees of the debtor, who had become 
bankrupt. ILyZie v. Birch, 3 G. &; H. 629 ; 4 
Q. B. 566 r 12 L. J., Q. B. 260. 

To sustain an action against a sheriff for false 
returns to writs of fi, fa. and venditioni exponas, 
damage to the plaintiff must be shown. Levy v. 
Bale, 29 L. J., C. P. 127 ; 6 Jur. (n.s.) 702 ; 1 
L. T. 132 ; 8 W. R. 125. 

In action against sheriff for false return, a 
plea that the plaintiff sustained no damage is 
good. O'Bomil v. Kirimui, Ir, R. 11 Gh. 75. 
8. P., Toclcl V. Bait, ib, 473. 

8., having obtained a judgment against F., 
issued a fi. fa. and placed it in the hands of the 
sheriff for execution, who, on proceeding to make 
a levy, found the goods claimed uy his brother 
under a biU of sale ; S. being informed of this, 
requested the officer to remain on the premises, 
which he did until after the goods were sold 
under the bill of sale, and then at S.’s request 
withdrew. The sheriff being ruled to make a 
return to the writ, returned that he had seized 
the goods and chattels of the debtor and kept 
them safely fTntil ordered by S. to withdraw 
fi’om possession. S. thereupon brought an action 
against the sheriff for not levying, and for 
making a false return thereto, but on the trial 
gave no evidence of having sustained any damage 
by the sheriff’s neglect. The defence set up was 
the validity of the bill of sale, and the jury found 
that it was valid, and returned a verdict for the 
sheriff : — Held, that the circumstance of the 
sheriff being a public officer to whose services the 
plaintiff was entitled did not constitute the case 
an exception to the rule that in aii> action for 
tort actual damage must be proved or a presump- 
tion of law implying damage establishes^. 

SOIL v. Farnham, 41 L. J., Q. B. 52 ; L. R. 7^Q. B, 
175 ; 25 L. T. 747 ; 20 W. R. 183. 
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Held, under the facts statetl above, that the 
-sherifi was not estopped by the admission in his 
formal return from setting up a defence that 
the goods were not the goods the debtor at 
the time of the attempted seizure, and that con- 
•^quently he had not sustained actual damage, 
and that the facts were not such as from which 
the law would imply damage necessarily result- 
ing. 11). 

False Eeturn — Levy — Ch.e<Jue from B eh tor — 
Performance of Condition.] — After the death, in 
j\Iay, 1880, of xV., a shopkeeper, his daughter B. 
carried on the business. Judgment was obtained 
against B. j^rsonaXy, amX a ti. fa. issued thereon 
and delivered to the sheriff in March, 1881. At 
this time B. was in possession of shop goods of 
considei'able value, some of which had been the 
property of A. in his lifetime, and the rest were 
purchased out of the proceeds of sale of other 
goods of A. The sheriff^, having refiuired and 
obtained an indemnity from the execution 
creditor before seizure, received from the execu- 
tion debtor a cheque for 9SZ., which, according 
to the evidence of some of the witnesses on 
behalf of the sheriff, was given to him as a 
security that the goods would be forthcoming in 
a short time, with the view of awaiting the 
result of certain proceedings in the chancery 
division then pending. The sheriff suhseiiuent^y 
made a return of nulla bona, and the execution 
creditor having brought an action against him 
for a false return, and for money had and re- 
ceived, he repaid the amount of the cheque to 
the execution debtor, having retained it for a 
period of about ten months ; and at the trial 
claimed to have a verdict directed in his favour 
-on the grounds that the goods were not the 
goods of B., and that the giving of the checpie 
under the circumstances was not •a levy. Ho 
• evidence was given of any testamentary dis- 
position by A. The judge having refused to 
give such direction, and a verdict having been 
found for the plaintiff : — Held, that assuming 
the cheque to have been given conditionally, its 
retention for so considerable a period by the 
.sheriff was evidence from which the jury were 
at liberty to presume that the condition upon 
which it was to be returned to the execution 
'debtor was not performed. Kelly v. JBrowne^ 
12 L. K., Ir. 348. 
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If a plaintiff declares for a false return of nulla 
bona against the gooils of It. and S., and alleges 
tha? although B. and S. had goods,* witfen 
his bailiwick, yet the sheriff did not levy. Ac?; 
this allegation is suNtained.'tliough the plaintiff 
does not prove that’ R. and S. hail any gootR, for 
It is severable, that both or either of them had 
goods. V. Clayton. 4 M. 5: 349. 

That Goods were Seized,] — ^Wlierc the 

sheriff returns nulla bona, it is sutficieut prinia 
facie evidence for the plaintiff t<i prove that 
the sheriff seized the goods. Sfnhh.i v. Lalnnioi, 

2 Gale, 122 ; 1 M. A W. 728 : 5 D. B. C. 182 ; 1 
T. A G. 1000 ; 5 L. J., Ex. 240. * ^ 

As to Property of Goods Seized,] — A 

sheriff returned to a h. fa. against W., that^he- 
fore the delivery thereof to liim another li. fa. 
against W. was delivered to him, and that by 
virtue thereof he seized the goods of \W In an 
action against the sheriff for a false return : — 
Held, first, that the sheriff was not estopped by 
his return from showing that the goods seized 
under the first writ were not the goods of W. 
llemmett v. Lawnufu\ 15 Q. B. 1U04 ; 20 L. J., 
Q. B. 2.5 ; 14 Jur. 1087. 

Held, secondly, Erie, J., that though the 
ludgment on which the first writ issued was 
friTiidulent, the sheriff seized the goods of W, 
under the first writ, and not under the plaintiff’s 
writ. Ih. 

In an acti^ against a sheriff for a false return 
of nulla bona to a fi. fa., in which the question 
is, whether the goods of the debtor had passed to 
his fSsigiuies under his bankruptcy, the defen- 
dant need not put in the depoi^ition of the peti- 
tioning creditor, to show what the petitioning 
creditor's debt was ; nor is the imfendant limited 
to the debt only which is stated in the deposition 
of the petitioning creditor. BiH v. Ste2)lie}i.W)i^ 
8 Car. A ?. 741. * _ 

To Impeach the Judgment.] — The sheriff 

cannot go into circumstantial evidence to im- 
peach the judgment on the ground of a collateral 
fraud. Tyler v. Lee{h(^Diihe)^ 2 Stark, 218. See 
Kavvocl Benton^ 8 B. A 0. 217 ; 2 M. A iRy. 
130 ; 6 L. J. (o.S.) K. B. 270. 

Plea that Goods are Covered % Prior 

Writs — ^Evidence to show that such Writs are 




Eviden^P— Amount of Goods Seized,] — In an Fraudulent.] — ^^Vhere the sheriff ^who was not 
action against a sheriff for a false return of nulla indemnified) proved that the goods of the debtor 
bona, the declaration aReged that he seized and were absorbed by a prior execution : — Held, that 
took in execution goods of A., the judgment thq plaintiff might give evidence to show that^ 
debtor, of the value of the moneys indorsed on the prior execution was ctiicocted m fraud ; it 

the writ, and levied the same thereout. Plea, appearing that the sheriff had paid^ovbr the 

that he did not seize or take in execution any money, in defiance of notice to retain the pro- 
goods of A,, and levy thereout the moneys so in- ceeds in his hands until the first execution was 
dorsed. The affirmative of theifsue is not proved set aside ; and, consequently, that the sheriff was 
by showing that A.’s goods were taken in pur- liable for his misconduct in lending himself^o 
■suance of a warrant granted by the sh|?.’iff upon the other party. Warmoll v. Ytnmig^ 8 D, A R. 
the plaintiff's writ, such goods being insufficient 442 ; 5 B, A C. 660 ; 4 L. J, (^.s.) K. B. 293. 
to satisfy a fi,. fa. delivered to the sheriff before In an action against a .sheriff^ for making a 
the plaintiff’s wifit. Heenan v. Scans, 3 Man. A false return of nulla bona, to which the defence 
G. 393 ; 4 Scott (N.R.) 2 ; 1 D. (N.S.) 204 ; 11 is, that, at the time of receiving the plaintiff’s 

L. J., C. P. 1. writ, the sheriff had in his hands other writs of 

In an action for a false return of nulla bona to execution, to an amount sufficient to cover the 
.a fi. fa., if the plaintiff shows the debtor to be whole of the defendant’s property, the plaintiff 
possessed of certain goods, it is no defence for may give evidence to show that those-other judg- 
tlie she^ff to show a prior execution to an amount^ ^ments and executions were fraudulent and void 
‘ of greater value, if to that execution the sheriff against creditors, without proving that the sheriff 
^If^ returned nulla bona ; nor if the sheriff has was party to the fraud. Immy v. Magnay, 2 
the ]j^oceeds of tlfe goods in his hands. Toione D. (if.s.) 631 ; 11 M, A W. 267 ; 12 L. J., Ex. 188 ; 
y ^Crowder, 3 Car5A P. 355. 7 Jur. 240. 


37— r 
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^ False Eeturn in Colony.] — The slierii¥ of a 
cploiiy is liable, without proof of malice or j^'ant 

pToba'Wle cause, in an action for a false return 
of rescue made by him upon a writ of capias ad 
respondendum for the dan^ge which results to 
the plaintiff therefrom, JBrtiifijcr r. Mtfclean^ -i-l 
L. J., P. G. 79 ; L. P. b P. C. B98 ; 33 L. T. 1. 

Such return was conclusive at that /^age of 
the proceedings as to the truth of the alleged 
rescue by the plaintiff, whom it rendered liable 
to attachment for a contempt of court without 
bein^ allowed to show that the facts returned 
were*^ untrue, and constituted a misfeasance by 
a pfrt5hc ministerial officer m the discharge of 
his duties. 2 h. 

li. Action for Wrongrful or Neglig-ent 
Execution. 

^ Corn}') are Caaef^. ante, col. 1145. 

■When it Lies— Taking Goods not the Property 
of the Execution Debtor.] — Trespass lies against 
a sheriff for taking the goods of A. instead of the 
goods of B. by his bailiff, upon the sheriff’s war- 
rant npon a ff. fa. Savudemon Balter, 3 Wils. 
809 ^2 W. BL 832. ;S'. P., Acliworth v' Kempe, 
4 Dough 40. 

Trespass is maintainable against a sheriff’ffor 
seizing under a^sfi. fa. goods of A. mortgaged to 
B., though in A.’s possession. Wcihon v. Jiao- 
qn'ht\ 6 C. B. 836. ^ 

The plaintiffs, brewers in Dublin, supplied a 
customer m Wales mth porter in casks, on the 
terms that the empty casks were to#^De refarned 
to Dublin, at his expense and risk, within six 
months from the date of the contract, or paid for 
at invoice pricefat the option of the shippers : — 
Held, that as soon as the casks were empty, the 
vendee of the porter was a mere bailee of the 
casks during pleasure, and that the vendors had 
sttch an immediate right of possession as en- 
titled them to maintain trover against a sheriff 
who wrongfully took them in execution. Man- 
ders V. WdVum.% 4 Ex. 339 ; 18 L. J., Ex, 437. 

A. being indebted to B. by a bill of sale, which 
was found to have been bona fide exeCiited, con- 
veyed to him all his stock in trade, household 
fumitifi‘e, &;c>, absolutely. The bill of sale (which 
was under seal) contained a covenant by A. to 
pay the debt^pn demand ; and a proviso for re- 
demption on payment of the debt and interest on 
demand ; and a further provi^ that the assignor 
should continue in possession until default. The 
goods having been spabsequently, and before’’de- 
inand-made by B., seized by the sheriff under a 
fi. fa., upCrT a judgment entered up against A. on 
a warrant of attorney : — Held, that B. had not 
such a right of immediate possession as to entitle 
him to maintain trover against the sheriff. Bra d - 

V. Copley, 1 C. B. 685 ; 14 L. J , C. P. 222 ; 9 
ffux, 599. 

Mter verdict, but before judgment, W., a plain- 
tiff in ojectmont, on the 11th of July, assigned a 
field of potatoes, mth the crop growing on it, 
which he held under a lease, the subject-matter 
of the action, to his attorney, as a security for 
money advanced by the attorney, and for the 
amount di^e for costs incurred in the action. A 
sheriff’s officer, on the 17th of July, seized thth 
crop of potatoes under a fi. fa. against W. On 
the same day, but afterwards, possession was de- 
livered by another sheriff’s officer of the field, 
under a habere facias possessionem, to W., who 
icail^edMely transferred the possession to an 
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agent attending for the attorney. On the 30 th 
of July, the first sheriff h officer sold the potatoes, 
by auction, as }f separate lot, after notice given 
him of the plaintiff’s title, to J., who, after taking 
an assignment of the lease from the sheriff, ei^ 
tered and took the potatoes : — Held, that the 
assignment to the attorney was not void by 
reason of the statute against maintenance and 
champerty, or as^ being against public policy, 
hince it v'as not an absolute sale of the subject- ^ 
matter of the ejectment, but only a security for 
past advances : and that an action, qiiare clau- 
sum fregit, lay by the attorn^ against the sheriff 
and his officers, as his title TelatecV, back to the 
time when it accrued., Aadei^wn v. lludeltfCf 
EL, Bl. & EL 806 ; 29 L. J., Q. B. 128 ; 6 Jur. 
(is^s.) 678 ; 1 L. T. 487 ; 8 W. E. 283— Ex. Cli. 

An action against the sheriff, for selling the 
reversionary interest of the plaintiff in goods in 
the possession of an esccution debtor, cannot be 
suspected unless actual damage has been sus- 
tained. Tanrrecl v. Allgood, 4 H. & K. 438 ; 28 
L. J., Ex. 362. 

A count aUeged that the plaintiff was the o^^mer 
of goods which had been let to hire to T. for a 
term, and that the defendant sold the goods and 
dispersed them so as to prevent them being fol- 
lowed or found, whereby the plaintiff was injured 
in her reversionary estate. A plea, that the 
defendant seized, and took and sold the goods 
not in market overt, but as sheriff under a fi. fa^ 
against T. and that the plaintiff had not sustained 
and would not sustain any damage by reason of 
the premises : — Held, that as the damages sus- 
tained by the plaintiff were the foundation of the 
action, the plea was an answer to the action. 

The mere sale by a sheriff (not in market 
overt), under a fi. fa., of a chattel let an exe- 
cution debtor without notice of the owmer’s in- 
terest in it, is not a conversion or a ground of’ 
action against the sheriff, but an absolute sale, 
and delivery of the chattel under the sale, to a 
purchaser ; and a user by the purchaser, causing 
damage to the chattel, constitutes a cause of 
action. Lfineaslnve Waggon Co. v. JPitzlmgh, 6 
H. & H. 502 ; 30 L. J., Ex. 231 ; 3 L. T. 703. 

^ Refusal of Application by Sheriff for Protec- 
tion.] — An application by a sheriff, who, in the 
execution of a fi. fa. for costs under tlie order of 
May, 1839, had seized goods, which v^re claimed 
as the property of third parties, to ^ protected 
I from an action, and that the claimants might 
j come in pro iiitercsse suo, refused : the sheriff 
; not being, like a sequestrator, an officer of this 
, court, and the protection given to him by the 
‘ interpleader act being confined to execution of 
i process at law. Boek v. Coolt, 2 Eh. G91. Affirm- 
ing 2 De G-. & Sm. 493. 

rt 

i Action against Sheriff for Injunction pending 
Interpl^der— Costs.]— Under a writ of fi. fia. 
against a son, the sheriff seized goods of his 
father, in whose house the son lived. The 
son had, in fact, no goods there, except some 
wearing apparel. The writ was indorsed v\uth a 
statement that the son lived at a certain ad- 
di*ess, w'hich was, in fact, the father’s house, 
though the indorsement did not state this. The 
father gave verbal notice to the bailiff that he 
claimed the goods, and the next day the sheriff 
issued an interpleader summons. Meanwhile 
the father had commenced aw action agaii?stTihe‘ 
sheriff alone, claiming an mjoinction to restrsin 
him from remaining in possession, and HaE,. 
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Y.-O., without requiring notice to be given to the 
•execution creditor, granted the injimction. The 
sheriff appealed, and mean\vhilo| the execution 
creditor, on the hearing ot the interpleader 
f>^mmons, had admitted that the, goods seized 
were the father’s. No misconduct on the part 
•of the sheriff was proved Held, that the action 
was premature ; that the father ought to have 
waited to see the result of the^ interpleader pro- 
^•ceedings ; and that he must bear his own costs 
•of the motion for the injunction in both courts. 
liillmnl V. ILiimm, 21 C'it. I). 69 : 47 L T 342 • 
31 W, E. 151~C. 

Held, also,'ifchat the vice-chancellor ought not 
to have granted the injunction without hearing 
the execution creditor, who should liave been 
made a party to the action, or at any rate served 
with notice of it. II), 

Seizing more Goods Uan Necessary.] — A 

•declaration stated that writs of fi. fa. against the 
plaintiff’s goods had been directed to the sheriff ; 
he seized goods of much greater value than was 
sufficient to pay the sums of money, interest, 
poundage and expenses indorsed on the writs, 
.although he knew that the money arising from 
the sale of the goods would be sufficient to 
satisfy the sums of money, interest and expenses 
so indorsed and directed to be levied ; that lia 
sold more goods than were necessary to pay the 
sums of money indorsed, and levied thereout a 
greater sum than wms sufficient to p«ay all the 
sums of money indorsed ; aiifl that he sold the 
goods for a less sum tlian the same were really 
■worth, and for wdiich he could and might- and 
•ought to have sold them : — Held, that the 
declaration was good. (rciwUv v. Chaplin. 2 Kx. 
503 ; IS L. J., Ex. 42. 

Where he sells more than sufficient to satisfj'" 
the debt and costs, he is liable in trover for the 
•excess. Batch plan v. Vy-se, 4 M. & IScott, 552. 
Overruling S. fl, 1 M. & Eob, 331. 

Continuing in Possession beyond Time allowed 
by Law.]— If a sheriff continues in possession 
after the return day of the writ, that irregularity 
makes him a trespasser ab initio, but will not 
support the allegation of a new trespass com- 
mitted by him after the acts which he justifies 
under the ^eculiou. Altltenhead v. Bladci)^ 5 
Taunt. 198^1 Marsh. 17. 

A sheriff who has entered under a ii. fa , and 
continues on the premise.s in possession of the 
goods for more than a reasonable time, is liable 
in trespass for so continuing beyond the time 
allowed by law. Af^h v. Bamnay^ 8 Ex. 237 ; 
J22 L. J., Ex. 59. 

Where, after seizure and sale by auction of 
chattels real, under a fi. fa., the sheriff remained 
in possession an unreasonable time for the further 
execution of the writ : — Held, that the execution 
debtor might maintain trespass againffc him. 
Plaijfair v. 14 M. & W. 239 ; 3 D, & 

L. 72 ; 15 L. J., Ex. 26 ; 9 Jin. 783. 

Executing Warrant after Payment of Debt.] 

— In an action against a sheriff and S.,his bailiff, 
for breakh?g into the plaintiff’s house and taking 
his goods there, it appeared that L., the clerk 
and head officer of J., entered the plaintiff's 
Jiou.se an(f seized his goods under a warrant from 
the sheriff. The plaintiff paid the amount to 
L. ^.’s office, and •L. withdrew man in pos- 
session, and sent notice to the execution creditor 
in J.’s name that the money was levied. In 


the course of the ■=!ame day J. died, and the 
exec>»tion creditor, upon application aj die 
did not obtain the money. The bhcTiff tbei>, 
l^sued the warrant to .S., who 'Seized the plaintiff's 
goods, and remained <*11 possession several days. 
The jury did not agree a^ to whether L. paid the 
niouey to J. before his death, but theytound that 
L. excelled the warrant by the direction of J., 
and that the money ivas receivcil by L. in 
pursuance of an authority from J. The judire 
directed the jury that they might find that the 
money had been paul'to the sheriff. The jury 
found for the plaintiff, damages 400Z. . — field, 
first, that there was sufficient evidenie of a"phy- 
ment to J. after an execution de faetu under the 
prior warrant ; and that no irregularity in the 
execution could be taken mivaiitage of by 
sheriff, or those acting uuder the sheriff, so as to 
enable them to set up the validity of the second 
warrant ; and therefore tliere was no misdirec- 
tion. Creyonf v. 1 El. & Bl 350 ; 22 

L. J., Q. B, 217 : 17 Jur. 525. Affirmed, 5 El. & 
Bi. 571 ; 25 L. J.. Q, B. 33 ; 2 Jur. (x.s.) 16 — 
Ex. Ch. 

Held, secondly, that the damages, though not 
excessive as against the sheriff, were excessive 
as against S. Ih. 

Seizing — Ignorance of Sheriff as to 
Existence of Goods.] — ^A sheriff fs not liable for 
not seizing goods of the presence of which in his 
bailiwick he j|ias no notice, though he uses all 
due diligence. Yourndl v ProhiL Ir. E. 2 C. L, 
460. 

' • 

Amount of Diligence to be exercised by the 
Sheriff.] — A sheriff, who has exercised reasonable 
diligence in the execution of a wnt, is not liable 
to an action because he did not use extraordinary 
exertion or provide against an imexiiected and 
unforeseen contingency. Iludyinm v. Lynch, Ir. E. 
5 0. L. 363. 

Semble, a sheriff acts improvidently in remov- 
ing goods for sale from the judgment debtor’s 
establishment without his assent or other suffi- 
cient groiu^ds. Pinrell, In rc\ 13 L. E., Ir. 489. 

Immunity from Actions of Trespass on 
exechting Process or Orders of the Courts] — B. 
brought an action for assault and false iniprisoii- 
ment against the sheriff and tl^ attorneys. 
They pleaded a justification under a judge’s 
order made uuder i%e Debtors Act, 1869, order- 
ing the plaintiff as judgment ’ilebtor to pay a 
certain sum of money witl^n two months, and 
m default of payment to be imprisoned, which 
order was, after default made, deliveilic? by the 
attorneys for the judgment creditors to be exe- 
cuted by the sheriff. The plaintiff demurred on 
the ground that the order was not warranted by 
the debtors act ; — Held, that the question of tlie"^ 
validity of the order was not ^irgnable, for the * 
order having been made by the judge under the 
statute, no action of trespass laj^ against the 
sheriff, or anyone lawfully acting in aid of the 
sheriff for acts done in pursuance of the order. 
Brotvn v. Watwn, 23 L. T. 745. 

So long as a juclgment exists^ it protects those 
who seize the property under an execution 
Ifcunded on it ; and if the judgment and execu- 
tion are set aside, no action can be maintained 
against the sheriff for anything he thd under 
such judgment, while it remained in existence. 
Ices V. Liicas, 1 Car. P. 7. 

A sheriff justifying in trespass under a fi.Jfa. 
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n'^ed not sllO^Y its return, the distinction l^ing 
this Inspect, between a justification under 
mesne process, and funder process in execution ; 
at least, where in the latter case no ulterior 
process is necessary to complete the j astification. 
Cheaaeleu v. B/jmea, 10 East, 73. 

A plea, "justifying a trespass under ^fi. fa., 
must show that the outer door was open, and if 
that allegation is not proved, the justification 
fails. Bninsw'u'% (jD/z/i-c) v. Slowman., 8 C. B. 
317 ; 18 L. J., (J. P. 299. ' 

r 

Diwnages^Eecoverahle,]— A. succeeded B. in 
the occupation of a house, and, on taking pos- 
session, agreed with B. for the lease at 80Z., and ' 
to Jake the furniture and fixtures at a valuation, 
as between an outgoing and incoming tenant. The 
goods were accordmgiy valued at 109/. 15**. 10z7., | 
and th§i amount paid by A., and an assignment ' 
executed. The plaintifi aftenvards commissioned 
the auctioneer, who had valued the goods, to sell 
them ; and, before he could do so, the sheriff 
entered and seized them under an execution 
against B. ; and (the same auctioneer being em- 
ployed by the sheriff) the goods were sold and 
procfTiced only 73/,, the plaintiff himself being a 
purchaser to the amount of 20/. In an action of 
trespass by A. against the sheriff : —Held, irliat ' 
the jury was justified m giiing damages for the 
full amount of the valuation. Locldeij v. Pz/c, 

8 M, & W. 133 ; 9 D. P. C. Til; 10 L. J., Ex. 305. 

If a sheriff wrong-fidly seizes go^ds which are 
afterwards taken from linn by another wrong- 
doer, the owner of the goods may, in an^'iction 
against the sheriff, recover as special damages 
the amount necessarily paid to the other wrong- 
doer, in order fo get back the goods. Kceno v. 
Billte, 1 Ex. 388 ; 18 L. J., Ex, 410, 

In an action against a sheriff for negligence in 
executing a fi. fa., the plaintifi; cannot recover 
STore than nominal damages, unless he proves 
actual damage. BuJets v. Whiajield, 1 Q. B. 
580, n. ; 2 N. & M. 831. 

An action cannot be maintained against a 
sheriff for negligence in not lea’^ing under a fi. 
Ea. without showing actual pecumai'5^ damage ; 
and although prima facie the measme of damage 
is’the'^'alue of the goods which might have been 
and were not levied, yet it is for the jury to say, 
looking at the probabilities of the case, whether 
or not, if tne execution had been levied, the 
creditor would have derived ffny benefit from it, 
by reason of the 'other creditor of the execution 
debtor being in a position to make bhn a 
banlampt. UoUonSf Thelhiaon, 8 B. & S. 170; 
30 L. B. 302 : L. B. 2 Q. B. 012 ; 10 L. T. 
337; 15 \V. K. 1037. 

Liability for Damage to Goods seized.] — A 
sheriff IS not liable for damages to goods which 
he has seized ui^der a fi. fa. caused by a mob 
breaking in and injuring the goods, if he has 
ased reasonable care and diligence in protect- 
ing them. IVillis v, Coml)e, Gab. & E. 353. 

Semble, if a sheriff is let into possession of 
?oods, of which a receiver, appointed by the 
court of bankruptcy, is already in possession, he 
wifi, not be liable in damages for not protecting 
the goods'^against third parties. ^ 

Action by $beriff against Execution Creditor 
for Money paid to him under Mistake.]— A cre- 
ditor having issued execution against H., on the 
25th April, ‘lodged a fi. fa, against his goods wdth 
the shmiff. Prior to the seizure of the goods, 
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w'hich took place on the 27th April, the creditor 
had notice of £^u act of bankruptcy committed 
by H. On the ilth May the sheriff executed an 
assignment of the goods of H. to the creditor, 
for 25C/., by an instrument which expressed tint? 
the creditor had paid that sum, and the sheriff 
then made a return of fieri feci. A fiat in bank- 
ruptcy having issued against H„ In August, his 
assignees sued th^ sheriff, nnd recovered from 
him the value of the goods with costs. The 
sheriff thereupon broimlit an action to recover 
the 266/. from the crecutor : — Held, first, that, as 
between themselt^es, the sheriff and the creditor 
were in the .same situation as if th% sheriff had 
sold to the creditor and had received the money, 
the evidence showing that the money was treated 
as paid over to the creditor. Stanihah v. 

3 Ex. 527 ; 19 L. J., Ex. 185. 

Held, secondly, thaf^if the money was not the 
sheriff’s money, still he was entitled to recover 
the monej^, which he ought to have received as 
soon as he had been compelled to pay for the 
goods seized by the real owner. Ih. 

Held, thirdly, that the sheriff was not estopped 
in another action, by his return of fieri feci, from 
saying, that the then title of the debtor was de- 
featecl by matter subsequent. II. 

^ Held, fourthly, that the money having been 
paid by the sheriff necessarily in ignorance of the 
facts, and without any misconduct, he was not 
prevented fromrecoveiing it by the fact, that the 
creditor had in the meaiitnne paid the money tu- 
him, and therefore could not be placed in the 
same situation. Ih. 

A fi. fa. issued against the goods of A. ; the 
goods were seized by the plaintiff. The execution 
creditor authorised the bailiff to quit possession 
the debtor consenting that he might return at 
any time and sell the goods. The bailiff accord- 
ingly gave up possession, and at the end of some 
months returned, and notice of sale was given. 
Before the sale another fi. fa. issued at the suit 
of a second creditor. To that writ the sheriff 
returned nulla bona. The second creditor brought 
an action for a false return, and recovered tho 
value of the debtor’s goods against the sheriff. 
The sheriff, having previously paid the value of 
such goods to the first creditor under the first fi. 
fa., brought an action against him to recover 
from him that money : — Held, that he was en- 
titled to recover the same, unless ft was shown 
by the debtor, that, at the time when the sheriff 
made the payment, he was acquainted with the 
misconduct of his officer, and tliat, as between 
the sheriff and the execution creditor, the act of 
I the bailiff was not to be considered an act of the 
i sheriff, so as to fix the latter with the knowledge 
i of the misconduct of bis officer- Oroioder v. 
Long, 8 B. & 598 ; 3 M. &: By. 17 ; 7 L. J. 

(O.S.) K, B. 86. 
fi 

Execution Creditor not Liable by Eatificatiom 
of Trespass only.] — Where goods are wrong- 
fully seized by a sheriff under a valid writ, the 
execution creditor does not, by a subsequent rati- 
fication only, become liable m trespass for the 
original seizure. Wilson v. Tunmofa, 6 Scott 
(N.R.) 894 ; 1 D. ic L, 513 ; 6 Man. ^ G. 236 ; 
12 L. J., 0. P. 306. 

Evidence as to Sheriff’s Liability.] — A., a 
sheriff’s officer, to whom a^fi. fa. was (greeted, 
offered^for a pecuniary consideration to delay its. 
execution for a few days. L., who exerciseci th& 
office of bailiff to the sheriff, in partnership with 
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A. , afterwards illegally executed the writ, by 
brealdng open an outer door ; and A. subsequently 
withdrew his men from possession on payment 
of the amount indorsed on the writ, and of a 
l^nus to himself : — Held, sufficient to warrant 
the jury in finding A, to be a co-trespasser, as 
having authorised the unlawful act of his partner 

B. £riuiswicli> (^Dulie) v, Shnumaii, 8 Cl B. 317 ; 

18 L. C. P. 2t)9. ^ 

In such a case the* damages* are peculiarly in 
the discretion of the jury ; and they may include 
the sura paid for the withdrawal of the execu- 
tion. Jh, ^ ^ 

Of Execution Debtor.] — A. sued out a fi, fa. 

against the goods of B., and the sherifi executed 
a bill of sale of certain goods to A. After this, 
B. remained in possession of the goods, and the 
sherifi again took them under another execution 
against B, : — Held, that an action brought by 
A. against the sheriff for taking these goods, the 
declarations of B. were evidence for the sheriff, 
to show that A.’s execution was merely colour- 
able. Willies V. Farlei}^ 3 Car. & P. 395. 

Of Execution Creditor.] — If an execu- 
tion creditor has indemnified the sheriff, what 
he says is evidence in an action against the 
sheriff, for taking the plaintiff’s goods under an 
execution against a third person. Proctor 
Zainson^ 7 Car. P. 629. 

Of Illegal Entry.] — Tn an action against 

a sheriff for illegally entering the plaintiff’s pre- 
mises for the purpose of executing a fi. fa., the 
declaration stated that the defendant on the 6th 
March, 18.o3, broke and entered the premises of 
the plaintiff, and continued and remained ,theie- 
in a long space of time, to wit, eight days : — 
Held, that evidence ivas admissible of an entry 
oil the day first named, and also on a subsequent 
day, although the defendant had, after the first 
entry, left the premises without intending to 
return. Percival v. 9 Ex. 167 ; 2 0. L. B. 

282 ; 23 L. J., Ex. 25 ; 2 W. B. 14. 

As to Person against whom Writ is 

Issued — Father and Son having same Name.]— - 

If father and son bear the same name, and a fi. 
fa. issues against the son, but wdthout the addi- 
tion of “ tlje younger,” primd facie the father is 
intQnd^d. ^Jarmuin v. IIooj)e}\ 7 Bcott (n.e.) 
663 ; 1 D. & L. 769 ; 6 Man. (4. 827 ; 13 L. J., 
0. P. 63 ; 8 Jur. 127. 

This is merely a prima facie intendment, 
and, therefore, if a sheriff under such a writ 
takes the father s goods, and, to an action of 
trespass by the father, pleads that the fi. fa. w^as 
issued against him, the primd facie intendment 
may be rebutted, and the sher^ made liable, by 
showing that the judgment was obtained and 
the writ issued against the son, Ib. ^ 

i. Big*ht to Contribution or Indemnity. 

Of Auctioneer against Sheriff.] — Where the 
owner of goods recovered in trespass against a 
sheriff, the auctioneer, and others who had taken 
and sold %he goods under a fi. fa., and levied the 
wffiole damages on the auctioneer alone, who was 
only employed by the sheriffs officer : — Held, 
that th% auctioneer had no right of action for 
contribution against any of his co-defendants, 
anS tiiat there wa3»no implied pjromise of indem- 
nity on the part ^f the sheriff. Fareh'otker v. 
Amley^ 1 Camp. 343. 


Of Sheriff against Execution Creditor.] — H- 
deli^^red a fi. fa. to a ‘sheriff to be executed 
against the goods and chattels of D.. Snl point 
out some cattle on the laud^ of D. being the 
property of I)., whei^ in reality they were not ; 
and, upon this representation, the dieriff took 
them in execution. The real owner toued the 
sheriff i|nd recovered, and the sheriff then sued 
H. for bis damages and costs incurred through 
the misrepresentation — Held, that he was en- 
titled to recover them against H. ITu mj)/! nfs v. 
Pratt, 2 How & Clark, 288 ; 5 Biigh (X.S.) 154. 

(The ground of the decision was, that a tAieriff 
is a public officer, and as such is yabie iN an 
action if he refuses to execute the writ — per 
^ Tenterden, C.J., Clark’s Index, 306.) 

I A bailiff, having seized goods under a fij^fa. 
against B., was authorised by A., the creditor, 
to qmt possession, B, consenting that he* might 
return and sell. The bailiff quitted pos^session, 
and afterwards returned and sold, and the sherifi: 
paid the proceeds to A. Before the sale, C. 
issued a fi. fa. against B., to which the sheriff 
returned nulla bona. C. recovered the value of 
the goods from the sheriff in an action for a 
false return : — Held, that A. was liable to the 
sheriff for the damages and costs recoverStl by 
G., unless he could ''show that the sheriff was 
co^iisant of the misconduct, or that the action 
was brought for the benefit.f» of the bailiff. 
Oroioder v. Lony, 3 M. & By. 17 ; 8 B. & 0. 598 ; 

7 L. J. (o.S.)^K. B. 86. 

3* Ok Wbit of Yenditioni Expokas. 

^ • 

What is.] — The legal and proper mode in 
compelling a sale by the sheriff is by venditioni 
exponas. Cam trim v. Gowp. 406. 

A^enditioni exponas branch of fi. fa. not distinct 
process. Hughes v, Pecs, 7 H, P. 0. 56 ; 4 

M. ^ W. 468 ; 1 H. H. 347 ; 8 L. J., Ex. 46. 

«> 

Liability of Sheriff for not Selling.]— AVherc 
the sheriff m Michaelmas term returned to a fi: 
fa. “ goods m hand for want of buyers, value un- 
known,” and no further proceedings weie taken 
by the plifintiff until the Trinity term following, 
but in the interim the goods were seized under 
an extent ; the court wcAiid not con^el the 
sheriff to make good the loss to the plaintiff, am I 
quashed a distringas which had been issued for 
til at purpose, although it appeared that the 
sheriff had lain ^y so long at the request and 
with concurrence of the sheriff’s officer. Itmtou 
V. natfieU, 3 B. & A. 204.^ ^ 

The court refused to grant an attachmen 
against a sheriff for not selling gcrods under a 
venditioni exponas, where he had returned^ h e 
could not sen for want of buyers. Chit. 

390. 

And when he had returned that part of Th 
goods levied remained in his, hands for want o’ 
purchasers. Leader v. Panwrs, 1 Bos. & P. 359. 

Where several ^\aits of fi. fa. •at the suit of 
different persons against the same defendant, 
were successively delivered to the sheriff, to the 
last of which he returned that he had seized 
goods, which remained in his hands for want of 
buyers, but stated nothing about the previous 
, writs ; the court afterwards relieved the sheriff 
from an attachment for not returning the ven- 
ditioni exponas, on his paying over the balance 
remaining in his hands after Satisfying the for- 
mer writs, licg. V. JSerifordslure Pherijf, 9 
H. P. 0. 916, 
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^ Return to Fi. fa. of “No Buyers”— 

Gpods Sol^ 1)7 Auctioneer witliout tlie Briow- 
ledge of ffherife— Liability of Sheriff.] — AsUeriff 
returned to a li. fit. the seizure, and that the 
goods remained in his bandit for want of buyers, 
he being at the time unaware that the goods had 
been sold by the auctioneer (the plaintiffs 
brother) by private contract ; and the d!!iy after 
this return the plaintiff issued a venditioni ex- 
ponas. In an action by him against the sheriff 
for a false return : — Held, that under the cir- 
cumstances under which* the writ was issued, 
the Judge was right in refusing to direct the 
jury*to lindp some damages for the plaintiff in 
respect of issuing this writ. Aery v. Hale, 29 
L. J., C. P. 127 ; 7 Jur. (n.S.) 702 ; 1 L. T. 132 ; 
8 W. B. 125. 

A sheriff returned to a venditioni exponas ac- 
counting for the disposal of the proceeds of the 
sale, by' stating an application of a part to pay- 
ment of rent (liie to the landlord of the premises 
in which the seizure took place, and the reten- 
tion of the remainder for charges to which he 
was entitled, with the exception of a sum 
charged for possession money. But the premises 
whe;;g the seizure occurred consisted of two 
tenements, held of different landlords ; and be- 
sides the sum accounted for by the sheriff as for 
rent paid to one of the landlords, there was owning 
for rent to the Cther a sum exceeding the value 
of the proceeds. In an action by an execution 
creditor against the sheriff for a f%lse return ; — 
Held, that the sheriff might show tliat the second 
rent was due. I h. 

Return to.] — A sheriff having returned a levy 
under a li. fa. c^y^inot return to the venditioni that 
he has sold the goods but detains the money for 
another party, under a prior writ of execution. 
Howe V. Tapp^ 9 Price, 317. 

^f, to a venditioni exponas for goods already 
taken in execution with a clause of ff. fa, for the 
.residue, the sheriff returns that he has made of 
the goods 20^., but omits, by mistake,” to re- 
turn nulla bona to the ii, fa., the court will allow 
the sheriff to amend the return, and wi^l set aside 
an attachment issued against him for not making 
the return. Reje v. MoiDuuvtk Sheriff, 1 Mamh. 
344 ; E. R. 678. ^ 


4. DELAYI^ra EXECUTI;pN OP Weit. 

■When Action Maintainable for.] — If a sheriff 
unnecessarily delays putting a writ of execufion 
in force, an action lies against him at the suit 
of the ext^ivfion creditor, though nol actual pecu- 
niary damage has arisen from the default. 
ClifiOH V. Hooker, 6 Q. B. 468 ; 14 L. J., Q. B. 1: 

958. 

/ 'Phe measure of damages for such default is 
not necessarily the- whole 4ebt, but such a sum 
as the jury thinks equivalent to the real loss. 
XI}. 

If there is no actual loss, still, in the case of 
ffnal process, the plaintiff must have nominal 
damages. J5. 

It is sufficient in such action if the jury finds 
that the sJieriff could have executed the pro- 
cess, and omitted doing so ; it need not 
expressly found that he ought to have executed. 
Ih. ^ 

An action is maintainable against a sheriff for 
wilfuEy, and..witbout any reasonable or probable 
cati^, delaying to sell the goods of the plaintiff 
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which he has seized under a levari facias. Car- 
Hie V. Parhim, 8 Stark. 163. 

The lessor of (f, the plaintiff in ejectment, having 
recovered judgment against the casual ejector, 
obtained a habere facias possessionem, and 
livered the warrant to the sheriff’s officer to be 
executed. The sheriff having received notice 
that the landlord intended to apply to set aside 
the proceedings for irregularity, his officer chd 
not execute the writ ; and the proceedings were « 
afterwards set aside by a judge’s order, but not 
for irregularity, the fendlord being let in to 
plead on payment of qpsts. ^’he sheriff had not 
been ruled to return the writ. TheTlessor of the 
plaintiff incurred expenses before the judgment 
was set aside in endeavouring to get the writ 
executed, which expense the master refused to 
allow on taxation : — Held, that he was entitled 
to recover his expense in an action against the 
sheriff for delaying td'^'exccute the writ. Ha.soti 
Y. Pai/)ite)‘, 1 Q, B. 974; 1 G. .S: D. 381 ; 10 
L. J., Q. B. 299, G Jur. 214. 

A sheriff is not 3 nstified in delaying the exe- 
cution of a ca. sa. or a fi. fa., for the purpose of 
enabling the judgment debtor to carry on his 
business (even though the sheriff bona fide be- 
lieves that by so doing he may the better enable 
tire debtor to raise the money), and his doing so 
i^mders him liable to an attachment. Terrell v. 
FiHier, 10 \V. E. 796. 

If a sheriff refuse to try to execute an attach- 
ment which has issued to compel an appearance 
in an equity suit, he wiE be attached. Mo rpa fi 
V. Copeland, 1 Jones, 248. 

The court, on motion, will order a sheriff to 
pay such a sum of money as it appears has been 
lost m consequence of his refusing or neglecting 
to execute,., with due diligence, an attachment 
issued out of the court, and directed to him. 
Corny ns, In re, 1 Ir. Eq, 11. 72. 

Attendance at quarter sessions, where the 
chairman threatened to fine the sheriff for 
absence, will not be admitted as emy excuse 
for delaying to excute the process of this 
court. Ih. 

Mode of enforcing the sheriff’s return to a writ 
of fieri facias issuing out of chancery. Pavics v, 
Fuiths. 7 Beav. 81. 

5. Eayment op Money, r 

An attachment for costs was issued by A. and 
B. (A.’s solicitor), against C., who paid the 
amount to the sheriff, and lodged with him a 
sequestration for a larger amount against A. : — 
Held, that the sheriff was not justified in paying 
the amount received on the attachment to the 
sequestratoi’s without the order of the court. 
Williams v. Reeip.^s, 12 Ir. Oh. R. 173. 

The sheriff, having taken a defendant under 
an attachment for nonpayment of a large sum of 
money, in obedience to an order of the court, 
received part of the amount, and a deposit of 
title deeds as security for payment of the balance 
on the return of the writ. At the return of the 
writ the defendant did not pay the balance. 
Upon the motion of the sheriff, the court per- 
mitted him to pay the sum lie had received into 
court, and to issue an attachment in the names 
of the plaintiffs without prejudice to the^question 
of his liabijity to them ; he also indemnifying 
them against conseqxient costs, and undertal^ng 
to allow the defendant inspection of the title 
deeds deposited as security. rThomas v. Hair, 2 
De G. A Sm. 264. 
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-R. BULIKG SHERIFF TO RETURN WRITS. 

Sending Warrant by Letter — Sot received by 
Slieriff.] — Where the plaiiitifE's attorney obtained 
^rom the sheriff’s deputy in London, a warrant, 
whieh he sent to an officer in the country by the 
post, but did not pay the postage, and the officer 
having in consequence refused to take in the 
letter, it was returned to the t^ead letter office ; — 
Held that under these circumstances the sheriff 
could not be called on to return the writ. Hart 
V. Wcdthcrley, 4 D. P. 0*171. 

False Ee^urn — ^ire ff\ri Inquiry — Costs of.] 

— In action against executoi*s, the plaintiff 
having obtained a verdict, sued out a ti. fa. 
against the goods of the testator, to which the 
sheriff returned nulla bona. A scire tieri inquiry 
then issued, to which the sheriff also returned 
nulla bona. This retma? was set aside, on the 
ground that there was evidence of a devastavit, 
and a new scire fieri inquiry issued. The execu- 
tors then paid to the sheriff the debt and costs in 
the original action, and he returned that he had 
levied them out of the goods of the testator ; — 
Held, that the sheriff should be made a party to 
a rule, to compel payment to the plaintiff of 
the costs of the two inquiries. Ptdmer v. 

5 H. P. 0. 315 ; 2 Gale, 1U5 ; 1 M. & W, 

Sheriff Delaying Eeturn.]— On the 3rd August 
the sheriff levied. On the 4th September he 
was ruled to return the writ in eight days. On 
.the day after the expiration of this rule the 
defendant died. The writ was not returned until 
the 1st November. The court set aside, on pay- 
ment of costs, an attachment against the sheriff, 
it not appearing that, the plaiiitill could have 
sustained injury by the officer’s neglect. Peg. v. 
JEisaem Sheri (f\ 8 Scott, 363 ; 6 Bing. (N.C.) 150 ; 
8 H. P. 0. o’; 9 L. J., 0. P. 126. 

Mandates,] — Where a ca. sa. without a non 
omittas clause has been directed to the sheriff, 
and he has issued his mandate to the bailiff of a 
liberty in which the defendant resides, and after 
obtaining time to return the writ, he has re- 
iiurned cepi corpus in due time, the bailiff cannot 
be compelled to return the mandate, although 
he has alsmobtained tune to return it. JacUsoR 
v. Taylor, 6 D. P. C. 140 ; 2 H. & W. 135. See 
Jufhsun v. Hill^ 2 P. & H. 455 ; 10 A, &: E. 
477. 

An instrument, in form a sheriff’s warrant to 
levy execution, was addressed by the sheriff to 
S. and Job Hoe. S. was deputy bailiff of a 
liberty, and having, on consultation with the 
■chief bailiff’s agent, acted on this warrant as if 
■a mandate to the bailiff of tril liberty ; — Held, 
that the chief bailiff was bound to make a re- 
turn, and could not insist that no mandate had 
been delivered to him. Platel v. Bowse, 4 Bing. 
(M'.C.) 204 ; 5 Scott, 549 ; 1 Arn. 38 ; 7 L. J., 
O.'P. 140. 

A mandate was issued by the sheriff of York, 
directing the bailiff of a liberty within that 
county take the defendant on a ca. sa. The 
bailiff took the defendant and carried him to 
the county gaol, which was out of the liberty, i 
The defendant was afterwards discharged under 
the insolvent debtors act, and the plaintiff 
fip^oinfced assignee of his estate : — Held, that 
th« plaintiff was ^hereby estopped from ruling 
the bailiff to return the mandate, Hejjwortk v. 


Sanderfion, 1 M. cV; Scort, G4 ; S Bmg. 19 : 1 L. J., 
C.JV 15. 

After Compromise between the Parties,] — TSe 
I fact of a compromi>-c between the partie->. or of 
1 a claim for rent by ulie landlord, does nut relieve 
j the sheriff from the necessity of making a leriu’ii. 
Pahv^LV. J/eggnt, 3 H. P, U. 557. 

; Where a ca. sa. has been sued out. and the 
1 parties subsequently colnprouli^e, the court will 
j not compel the slieriff to return the writ, 
j although lie has been ruled to do by tlie 
; plaintiff's attome 3 ^ without whose C(*ii*'e||.t the 
i compromise has been efl'ected. dlt-dgys v, 
Jordan, 5 D. P. C. 6. ’ 

Failure to Eeturn after Eule—Costs.J—Wliere 
a slieriff liatl failed to make any return *o a 
writ of fi. fa., notwithstanding an order of 
course directing him to make his return forth- 
with, ho was, upon an application ok parte 
against him for an order nisi, directed, upon the 
authority r»f Bvans v. Bane^ (7 Beav. 81)^ to 
pay both the costs of the order nisi and of the 
previous order of course. Ileirotis Estate, In 7'e, 
Hall V. Leg. 48 L. J„ Ch. 688 ; 12 Ch. D 795 ; 
27 W. R. 750. ^ 

Who Entitled to Kule— Defendant.]— It is ir- 
re|ular that a defendant should, without the 
plaintiff’s authority, rule the slTcriff to return a 
ca. sa., which has not been executed, but such 
proceetling i^ not, in itself, a contempt of process 
of the court.’ Baniels v. Cromgwrtz, 3 Q. B. 322 ; 

2 G. A H. 751. 

Tlife couft will not assent to an application on 
the part of the ilefendant against a sheriff to 
resurn a ca. sa. issued against him unless he 
shows some special uroiuids fur^he application. 
Waiunns V. 2 D. (sr.s.) 904; 5 Scott 

(N.B.) 901 ; 7 Jnr. 155. 

Where the sheriff seizes goods, and keeps pos- 
session at the defendant’s desire, to enable wnii 
to pay the debt and costs without sale *, the de- 
fendant, after such payment, may rule the 
sheriff to return the writ. Edmunds y. Watson, 

2 Marsh. 330 ; 7 Taunt. 5. 

The deiendant as well as the plaintiff may 
rule the sheriff to return the writ. France v. 

! Clarhson. 2 H. P. C. 532. • 

Where a defendant, against whom a fi. fa. had 
I issued, became a bankrupt after tjje seizure, and 
I his assignees made an arrangement with the 
I sheriff as to the ?lisposal of ^the goods : — Held, 
j that the sheriff could not he ruleil to return the 
I writ on behalf of the b^ikrupt. Gilbert y* 
) JVhalley, 2 C., M. A E. 722. 

I Where a fi. fa. has been executed,* if* is compe- 
tent to the defendant, without showing special 
grounds, to call upon the sheriff to return it. 
PiohardsoHY. Trundle, 8 C. B. (X.S.) 47^ ; 29 
L. J , C. P. 310 ; 7 Jur. (N.s.) 28 ; 2 L. T. 5685 ; 

* * 

Effect of Enling.] — The act of ruling the 
sheriff to return a fi. fa. does not «stop the plain- 
tiff from showing that the writ was not a good 
writ ; neither does the filing it of record affirm 
the existence of a void writ. Jones v. Williaws, 
8 M. A W. 349 ; 9 D. P. C. 302. 

Enlarging Time for Return.] — ^AVhefe a defen- 
dant had been arrested on a ca, sa., but was too 
ill to be removeil from his house, without danger 
to his life, the court enlarged the time for 
returning the writ, but would not afford the 
sheriff any relief against the eXtra costs, of 
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keeping up the caption. Jonat v. 
IMI. & : 2 D. (X.S.) 1044 : 

ErK. 41q.; ^ Jur. Go 7. 

9 


lioh'diifon. i of his predecessor, and not delivered over tO' 
12 Lf. J., : him bj' indenture under 20 Geo. 2, c. 37, s. 1. 
j Dacidmi v. Sef inouv, M. &; M. 34. 


F. TUFtXTXG OVER WRITS. 

Change of Sheriffs.] — The same sh^-iff, by 
•whom any writ directed and delivered to him is 
executed while in office, ought to make his 
return to the same, and hand such -^^n-it anti 
return over to the new sheriff who comes into 
office'" before the return-day ; and such new 
sheriff will ];eturn the writ with the old sheriff’s 
return thereon : and if the old sheriff, after 
arresting the defendant, suffers him to escape 
anc^ goes out of office before the return-day, he 
alone is answerable for the escape. Re,v t. 
Jllddlestw Sheriff] ^ East, 604 ; 1 Smith, 286. 


I TTnder-Sheriff — Liability of, for Proceeds o^: 

I Execution — Death of Sheriff — Vacancy of 
: Shrievalty.] — Where an under-sheriff (since 
deceased) acting as sheriff during the vacancy 
’ of the shrievalty mnder 3 Geo. 1, c. 15, s. 8, 

I wrongfully retained the prhceeds of an execu- ^ 
i tion : — Held, that an action for money had and 
1 received was maintaina'ble against the executor 
I of the under-sheriff by^the e:^cution creditors to- 
I recover the sum so wrongfully retained. [See 
j now the Sheriffs Act, 1887 (50 & 51 Viet. c. 55), 

I s. 25.] Glourestertslirre Baulilng Co, v. Ed- 
I imrdit^ 57 L. J., Q. B. 51 ; 20 Q. B. D. 107; 

I 58 L. T. 463 ; 36 W. R. 116— C. A. 


Liability of former Sheriff.] — A sheriff 

is bound, subsequently to the abolition of his 
office by act of parliament, to account for all 
writs previously executed bv him. Warner v. 
Poictdl, 2 D. (N.S.) 531 ; 12 L. J., Ex. 23. 

A ti. fa. was put into the sheriff's hands on 
the “^dth December, 1833, returnable on the 
30th. The sheriff 'v\^ent out of office on the 14th 
E’ebruary following. A rule to return the \frit 
was taken oiit^wn June following, which was 
served in the .same month on the under-sheriff 
of the new sheriff ; but it was not served on 
the under-sheriff of the old sheriff fill November 
following : — Held, that an attachment after- 
wards obtained against the old sheriff f<fr not 
returning the writ was irregular, and the court 
set it aside. Yuroth. Ywroih., or Yrath v. Hop- 
hutR, 2 C., M. if H. 250 : 3 D. R. 0. 711 ; 1 Gale, 
141 5 Tyr. 794 ; 4 L. J., Ex. 196. 

^ When not requested to return Writ 

mthin Six Months of Expiration of Office.] — 
,A sheriff’ is not liable to an attachment for not 
returning a writ, if not called upon by a rule of 
court within six months after the expiration of 
his office, notwithstanding that he was re- 
quested by the party to return it before the six 
months expired. Rex v. Jones. 2 Term Rep. 
1 ; 1 K R. 411. ^ 

A sheriff is not liable to be called upon to re- 
turn proces^vs unless within six lunar months 
after the expiration of his office, and the day on 
■which he goes out^of office is^to be reckoned as 
^ part of the six months. Rex v. Adderley. 2 
Dough 463. ^ 

A sheriff having been ruled to return a writ 
more th^i'^six months after the expiration of 
his office, the London agent of his under-sheriff 
obtained an order for a week’s further time to 
re^ur^i the writ : — Held, that obtaining the rule 
after six months was merely an irregularity, 
and that such im-egularify was waived by ob- 
taining the order for further time to return the 
writ. WallicT' v. Davis, 3 H. & N. 374 ; 27 L. J., 
Ex. 387. 

Liability of New Sheriff,]— A sheriff is 

not liable to an attachment for not returning a 
wiit which has not been transferred to him by 
his predecessor in office, notwithstanding the 3- 
& 4 WiU. 4, c. 99, s. 7. Thomas v. JVcicmun, 2 
D. (N.s.) 33. 

The new shenff is not answerable for the 
escape of a^debtor taken in execution, and re- 
moved to London by habeas corpus in the time 


I Non-Execution of Process — Same Under- 
; Sheriff Acting under Successive Sheriffs.] — In 

; November, 1883, while D. was high sheriff of the 
i county of Iv., civil bill decrees for money de- 
1 mands were delivered to his sub-sheriff, L., for 
i execution in E'ebruary, 1884. The solicitor for 
the plaintiff in the electees wrote to L., com- 
plaining of their non-execution, and by letter, 
dated the 18th of that month, L. wrote in reply, 
sCatiiig that he had been unable to levy the 
amounts, and asking for information as to the 
goods of the defendant which the plaintiff 
alleged were available. On the 21st February, 

I H. succeeded D. as high sheriff’, and re-appointecl 
L. sub -sheriff, who retained the decrees until 
July, when he returned them unexecuted. They 
were in force until June. It was admitted that 
after H.’s appointment the defendants had suffi- 
cient goods*- from which the amounts of the 
decrees might have been levied : — Held, that H. 
was b’able in an action for negligence for not 
having executed the decrees ; that, having re- 
gard to the fact that L. continued in office as 
sub-sheriff, it was immaterial that no list had 
been made if the decrees in question .v\ere more 
than two mouths old : that the measure of 
j damages was the amount of the decrees. Si‘}n- 
I -mons V. Henchy, 16 L. R., Ir. 467. 


G. LIABILITY OF SHERIFF TO 
ATTACHMENT. r- 


I Grounds for.] — The court granted an attach- 
I ment against a sheriff for returning an escape of 
j an execution debtor, notwithstanding 5 6 \hct. 

I c. 98, s. 31 (repealed). Reg. v. Leicestershire 
' Sherijf] In re, Arden v. Bingham, 1 L., M. ic B.. 
414 ; 11 0. B. 637 ; 19 L. J.' C. R. 320 ; 14 Jur.- 
1026. 

Where a sherin’s officer was, as he alleged, in 
possession of goods under a h. fa. issued out of 
the cou/1 of common pleas, and an officer of the 
palace court levied and took away the goods, 
under process of that court, using no violence, the 
court refused to grant an attachment against the 
officer of the palace court, there being reason to 
believe that the possession of the sheriff's officer 
was a matter in dispute. White v. Chappie, 4 
C. B. 628 ; 16 L. J., C. R. 233 ; 11 Jur. 543. 

An interpleader order directed the sheriff to^ 
sell goods seized under a ii. fa. Before Yhe sale, 
the judgment debtor became bankrupt, and the 
goods were claimed by a messenger or th«? court 
of bankA'uptcy, and the sheriff gave up possesyiun. 
to the messenger. The court refused an attach- 
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ment against the sheriff for contempt of court in 
not selling the goods. Collins v. CTif\ 11 W. H. 
786. . ^ ‘ 

A demand of costs, which, by the rule, are pay- 
3 bie to a high sheriff, made under the authority 
of a power of attorney executed by the under- 
sheritf, after the high shcrif: has gone out of 
office, is sufficient to support an attachment. 
Reg. V. 6 D. P. C. 515, 

if a sheriff's officer is guilty of extortion, the 
party complaining may call upon the sheriff to 
show cause why he shouM not refund the excess, 
and upon the offij;jer to^ show cause why an 
attachment ’Should not issue against him under 
the same rule. Rlahe y. Rewburn, 2 B. C. Eep. 
263 ; 5 D. & L. 601 ; 17 L. J., Q. B. 216 ; 12 Jur. 
882. 

Ifoii-Return— Subsequent Directions by Credi- 
tor — Waiver of Eight to Attachment.] — A plain- 
tiff does not waive his right to an attachment 
against a sheriff for not duly returning a fi. fa., 
by directing him, after the expiration of the rule 
to return the writ, to proceed with the execution, 
which had been suspended hj an adverse claim. 
Hindu V. Rh’haby or Rickhy, 9 M. k. W. 52 ; 1 
B. (N.S.) 389 ; 11 L. J., Ex. 73. 

Application for— When made.] — An attach- 
ment against a sheriff may be moved for at the 
rising of the court on the last day of term (where 
a rule to leturn the writ expires on that day), 
after the period for closing the office has passed, 
if the motion is made on an affidavit stating 
that no return was made at the closing of the 
office. Reg. v. Shroj^shiee Sheriff, 9 Jur. 12. 

For not returning a Writ^of Fi. fa. — 

How made.] — An application, or notice, under 
Ord. XLIY. r. 2, to attach the sheriff for not 
returning a writ of h. fa., should be fur an order 
nisi. Foioler v. Ashford, 45 L. T. 46. 

An attachment against the sheriff for not 
returning a writ of fi. fa. is not, as formerly, 
obtained as of course, but since Ord. XLIV. r 2, 
can only be applied for ‘‘on notice.” Jii2)p v. 
Cooper, 5 0. P. I). 26 ; 28 W. E. 324. 

Buie for.] — A rule for an attachment against a 
sheriff, foi^the non-payment of money directed to 
be paid bp^aii order made a rule of court, and of 
the costs of the rule, is only in the first instance 
a rule to show cause. Hatfield v. Hareifield or 
Hatlierfield, 6 Man. & 0. 724 ; 1 B. & L. 809 ; 
7 Scott (N.R.) 430. 

In discussing a rule nisi for an attachment 
against a sheriff for an insufficient return to a 
writ, the court will not take cognisance of the 
return, unless an office copy is^roduced, verified 
by affidavit by a party as to his belief that no 
sufficient return has been made. Wilto% v. 
Chambers, 6 N. & M. 431 ; 1 H. & W. 582 ; 5 
L. J., K. B. 72. 

Service of.] — To ground an attachment 

absolute against a sheriff for not returning a 
writ, the service must be personal upon the 
under-slBsriff at his public office. Anon., Lofft, 
301. 

Or imon his deputy. WoodUmd v. Fuller, % 
P. & B; 570 ; 11 A. E. 859 ; 9 L. J., Q. B. 181. 

When Irregular.] — An attachment against 
ablate sheriff for disobedience to a judge’s order, 
calling on the “ sheriff ” to return a writ, instead 


of “the late” sheriff, is irregular, and may be 
set tside, though the sheriff ha> nor applied 
set a.side the order. Reg. v. Corrulfli Sheri rf. 

7 D. P. C. 600. ' , 

Affidavits — How entitled.] — An attachment 
may be said to be granted when the rule for the 
attachif^ent is obtained, and after that, the pro- 
ceedings are on the crown side of the court, and 
affidavits in the matter are properly entitled 
‘‘ Re,v V. MiddJe.ie.r Sheriff'.'" Re.r v. Hiddlei^e.r 
Sheriff, 2 M. & W. 107 : 6 L. J., Ex. 9. 

Affidavits in support of a rule for an attacii- 
ment against a sheriff or his officer ,^or extc^ion 
in the execution of a fi. fa. are properly entitled 
“ in the cause.” 3Ia.^fers v. Loicther, 1 1 C. B. 

948 ; 21 L. J,, C. P. 130 ; 16 Jur. 347. ^ 

Non-Enforcement of Writ — Discharge of 
Sheriff.] — The plaintiff, at the desire^ of the 
sheriff’s officer, forbore to enforce an attachment 
in the first instance, and ten days afterwards 
applied to the sheriff for the debt and costs : — 
Held, that the sheriff was not discharged by the 
indulgence given to the officer. Re,r v. Loudon 
Sher'ijf, 1 Taunt, 489. 

Where a plaintiff, on account of negoti^ioiis 
between himself and the defendant, delays for a 
teftn his proceedings against the sheriff, the 
latter is discharged by the plaint^’s laches. Re.r 
V. 3Iiddlesrx Shetdff', 1 B. P. 0. 53. 

H. AEEEST BY SHEEIEE. 

0 

See Bebtors Act, 1869, 32 ck 33 Yict. c. 62. 

I. By Whom to be^Iade. 

By Person authorised by Bailiff.] — An arrest 
must be made by the authority and direction of 
the bailiff*, but it need not be his hand which 
actually arrests ; nor need it take place in^t'iis 
presence and in his sight ; nor is there any pre- 
cise distance from the person arrested witbiil 
which he must be at the time. Rlatch v. 
Archer, Cowp. 65. 

By Person to whom Warrant is Directed.] — 

A sheriff's officer cannot justify an arrest made 
without a warrant by procuring a warrant pre- 
viously issued to another sheriff’s officer, but not 
executed, to be delivered to hmself with his 
name inserted %fter the arrest. Cdll'vns v.. 
Yewens, 2 P. ^ B. 439 ; 10 A.* & E. 570 ; 8 L. J., 
Q.'B. 332. % _ ® 

An arrest under a ca. sa. by a bailiff, to w'hom 
the warrant is not addressed, in thus absence of 
the officer to whom it is addressed, even though 
such officer has engaged him to assist hin^ in his 
absence, he himself being at a considerate dis- 
tance at the time of the arrest, is irregular, ^tnd 
the defendant will be dischai;ged out of custody.. 
Rhodes T. Hull, 26 L. J., Ex. 265. 

A rule to discharge him is proi^erly directed tO' 
the plaintiff, and nut to the sheriff. Ib. 

Validity of Warrant.] — The sheriff having 
directed a warrant to A. and all his other officers 
to arrest B., A. afterwards inserted the name of 
(J. : — Held, that the wari’ant was illegal, and the 
arrest by C. consequently void. Houshi v. Har- 
row, 6 Term Eep. 122 ; 3 E. E. 135. 

But a mistake in the warrant will not invali- 
date the arrest. Williams v. Lewis, 1 Chit. 611. 

It is not necessary that the sheriff’s wajuaiit * 
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issued upon a capias should specify the court 
otifof which the process issues. Astletj y. (^)od- 
yrr, 2 D.,P.'‘C. 619 : 2 C. & M. 682 ; d'Xyr. 4-U : 
■tu. J.,- Ex. 210. , 

A sheriffs warrant on a capias, filled up by an 
attorney after the writ is signed and sealed, is 
bad, Bnrslcnt t. Fern. 2 Wils. 47. 

Warrant to Tour, jointly hut not severally.] 

— If the sheriff makes a warrant to four, jointly 
and not severally, and one makes the arrest, the 
court will not interfere to ‘discharge the defen- 
dant.*" Foyd V. Durand. 2 Taunt. 161. 

A^varran^ to four, jointly and not severally, 
clearly will not authorise an arrest by one. l it. 
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shortest time) till the writ is continued. Love- 
ridge v. Fladotv, 2 H. Bl. 29. 

A gaoler is bc^,nKl to receive a prisoner tendered 
to him after the return day of the wait on which 
he is arrested. Brandling v. Kent^ 1 Term Ecu., 
60. 

Warrant to Arrest Party “ to appear at the 
next Sessions.”] — A warrant to arrest the party 
*• to the end that he ma}’' become bound, &c., to 
appeai\at the next sessions, <kc.,” means the next 
session after the arrest, and not after the date of 
the warrant : therefore? the officer executing it 
may justify an arrestr afters the sessions next 
ensuing the date of the warrant. 'MayltcLv v. 
Parliur, 8 Term Kep. 110 ; 4 E. E. 603. 


^ 2. Where 3iade. 

In Wrong County.] — To set aside an arrest in 
-a wron^ county, there must be an affidavit that 
it did not take place on the borders of the county, 
and that there is no dispute as to boundaries. 
Wehher v. Manning. 1 D. P. C. 24. 

Privileged Places — Kensington Palace.] — 

Kensington Palace, being kept in a constant 
•.stat(rr,»f preparation fur the king’s reception at 
all times, and some of the royal family having 
apartments there, is privileged as a royal palace 
ragainst the intiir»sion of the sheriff for the pur- 
pose of executing process. Winter v. 10 

East, 378 ; 1 Camp. 473, n. ; 10 E. Jl. 391. See 
Att.-Gen. v. Donaldson, 10 W, <k''W. 117; 11 
L. J.. Ex. 338. 

Hampton Court Palace,] — But Hampton 

Court Palace is not. Att.-Gen. v. Daliin. 39 
L. J., Ex. 113 Pu 4 H, L. 338 ; 23 L. T. 1 : 
18 W. E. nil. 

Within the Verge of Palace.] —An arrest 

wij;]jin the verge of the palace is no ground for 
discharging the defendant out of custody. 
JSj)arlis V. lSj)in]i, 7 Taunt. 311 ; 18 E. E. 492. 

A man arrested within the verge of the court 
is not entitled to be discharged, an arrest in a 
franchise being onl^^ a breach of the privilege of 
the lord of the franchise. Ki rltnai rich v. Kellu. 
3 Dough 3C. ^ 

The Tower.] — Arrests cannot be made 

within the TiAwer. Batsoji v. M'Lcan. 2 Chit. 
48, 51 ; 23 E. E. 742. And Bell v. JacoU. 4 
Bing. 523 ; 1 M. 359 ; 6 D. J. (o.s.) C. P. 82. 

In Gaol.] — It is no^bjectioii to an arrest, that 
it takes place in a gaol, if the party is there 
for his ovm purposes. Zoceift v. IDll, 4 D. P. C. 
579. 

Evidence as to.] — A written memorandum of 
aiir'afrest, and of the place whei*e it occurred, 
made by a sheriffs officer, contemporaneously 
with effecting the arrest,""' sent immediately to 
the' sheriff’s office, and there filed in the course 
of business, is not admissible evidence of the 
place at which the arrest took place after the 
death of the officer, in an action between third 
persons. Cliamders v. Bernasroni, 1 C., M. & E. 
-347 ; 4 Tyr. 531 : 3 L. J., Ex, 373— Ex! Ch. 


On Sunday.] — A. was arrested at the suit of B. 
and discharged, the sheriff not knowing that 
there was also a detainer in his office at the suit 
of C. ; on the Sunday following he was arrested 
at C.’s suit, and discharged by the court, by 
virtue of the statute. The arrest on the Sunday 
was considered as an original taking, and not 
as a retaking after an escape. Atliinson v. 
Jamenon, 5 Term Eep. 2.3. 

\\Ticre, by the contrivance of a plaintiff's at- 
torney, a party had been arrested on a Sunday 
on criminal process, for the purpose of effecting 
life arrest on .civil process, and he was detained 
ill custody till Monday, and then arrested on the 
civil process, the court ordered him to be dis- 
charged out of custody. M’ells v. Gurneu, 8 

B. 0. 760. 

Where a defendant was seized on a Sunday, 
and detained till next morning, and then arrested 
upon process out of the exchequer : — Held, that 
the arrest was void, and could not be made good 
even by a subsequent consent. Lyford v. Tyrrel, 
1 Anst. 85 ; 3 E. E. 553. 

E., having been dismissed from the office of 
town clerk of a borough, was, at the instance of 
the town council, convicted before justices, under 
the (repealed) Municipal Corporations Act, 1835, 
5 6 Will. 4, c. 76, s. 60, of wilfully refusing to 

deliver accounts, books, .kc., after notice ; and 
thereupon the justices issued their warrant for his 
imprisonment in the common gaol of the county 
(within which the borough w^as situate), which 
was delivered to P., who arrested E. on a Sunday, 
and on the next day delivered him to 4:he keeper 
of the gaol : — Held, that this was subf=*=-nitially a 
civil proceeding, and the arrest therefore illegal 
under the Sunday Observance Act, 1677, 29 Car. 
2, c. 7, s. 6, and that the execution was not made 
legal by the delivery to the keeper, after the 
arrest, of another warrant upon the same convic- 
tion. Fkiqington, Fx jiarte. 2 El. ik BL 717 ; 2 

C. L. E. 385 ; 23 L. M. C. 41 ; 18 Jur. 224 ; 

I 2 W. E. 10, 76. ^ 

j Before Officer has "Warrant — Before Delivery 
( of Writ Co Sheriff.] — ^A bail-bond was ordered to 
; be delivered up to be cancelled, where the de- 
! fendant w’as arrested before the officer had any 
! warrant, aud before the writ "was delivered to 
' the sheriff. Hull v. Burke, 8 Term Eep. 187. 


4. How Made. 


3. When Made. 

After Writ is Returnable.] — If a person is 
arrested after the writ is returnable, the officer 
- .cannot legaEy detain him (though for the 


^ a. WTiat amounts to Arrest.^ 

Generally.] — A sheriff's officer, having a writ 
wdiich had been issued againstsA., communicared 
that fact to him by saying^“ I arrest you A’ ; 
I upon which he said, Very well, I will come to 
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you immediately ” : and shortly afterwards made 
his escape, without having been touched by the 
officer : — Held, that this was no .arrest ; but, if 
he had acquiesced, or afterwards' gone with the 
Qpcer, it would had been sufficient to constitute | 
an arrest. v. Lhcus^ 1 Car, & P. 153 ; 

B. & M. 26. 

Placing a party under restraint of a sheriffs 
officer, who holds a capias, is an arrest without 
proceeding to actual contact, d-mincfev v. -t 
Bing. (N.C.) 212 ; 5 Scott, 561 ; 7 L. J., C. P. 85. 

A sheriffs officer in execution of a ca. sa., put 
his hand into the debtor's dwelling-house, by an 
opening in wind^ caii^ed by a pane having 
been broken in the scuffle, but not by the officer, 
touched the debtor, who was inside the house, 
and said, “ liou are my prisoner.” He was un- 
able then to secure the person of the debtor ; 
but he thereupon broke open the outer door of 
the house, and seized the» debtor : — Held, that 
the officer had acted legally, the arrest having 
been ejected by touching the debtor, and the 
subsequent breaking of the outer door being 
justifiable for the purpose of taking into custody 
the debtor so arrested. Sa/idon v. Jervis, El., Bl. 
& El. 935 ; 28 L. J., Ex. 156 ; 5 Jur. (N.S.) 
860 ; 7 W. R. 290— Ex. Ch. 

Where two bailiffs kept watching a defendant 
at a particular house, and had a warrant to arres| 
him, and in fact, would have arrested him if he 
had endeavoured to get away, but did not produce 
the warrant or act on it : — Held, that it did not 
constitute an arrest. Henclev v. Bohlns, 1 H. k, 
W. 204. S. C., noin. Robins v. Mender, 3 D. P. C. 
543. 

Evidence as to.] — Evidence that a bailiff’s 
assistant apprehended a party on a false pre- 
tence, and that the bailiff being at’ hand took 
advantage of the apprehension to arrest him on 
a ca. sa., is sufficient to establish an issue that 
the bailiff illegally seized and imprisoned the 
party. Humphrey v. Miteliell, 2 Bing. 619 ; 
3 Scott, 44 ; 2 Hodges, 72 ; 5 L. J., C. P. 186. 

b. Breaking open Doors. 

Civil Process.] — The maxim of “ Every man’s 
house is his castle,” is confined to those who are 
owners of the house, which is not the sanctuary 
of a stran^r ; and the privilege of the outer 
door belongs only to one door, and not to others, 
although belonging to the separate apartments 
of lodgers. Lee v. Gansell, Lofft, 374 ; Cowp, 1. 

And therefore a bailiff, in the execution of 
mesne process, may break open the door of a 
lodger, 'having first gained peaceable entrance 
at the outer door of the house. Ib. 

So he may break open the window of the 
apartment of a person residing fn the house of 
another, having first gained peaceable entrance 
at the outer door of the house, if such* person 
refuses to open the door of his apartment after 
being informed by the officer that he has process 
to serve on him. Lloyd v. Sandilands, 2 Moore, 
207 ; 19 B. R. 507. 

But an officer cannot justify breaking the inner 
doors of tke house of a stranger, upon suspicion 
that a defendant is there, to search for him in 
order to arrest him on mesne process. Johnson v. 
Leigh, l^arsh. 565; 6 Taunt. 246; 16 R, R. 
614. 

T?ie iherlff is justified or not jn entering the 
houge of a stranger by the event, lb. , 

Semble, that a sneriff’s officer acting under 
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civil process may justify breaking the iuiiqi 
door% of the defendants house, thouffii he is n^t 
I therein at the time. Ratelirfe xJ Merton, % 

[ Bos. & P. 223 ; 6 E. R. 771. 
j But in such case the officer must first demand 
admittance. Ih. 

It is no objection that a bailiff gains admit- 
tance u^der false pretences ; and any re.sistauee 
after he is once in will be punishable. Re.r v. 
Bueliliouse, Lofft, 61. 

A sheriff’s officer, having a ca. sa.. went to a 
house in which the execution debtor was, and 
climbing up a ladder against the house, pul: his 
hand through an aperture in a brok-sn paiiC’ of 
glass, and touched the debtor, saying to him, 
“You are my prisoner” : — Held, that this was a 
good arrest, and justified the officer in breal^ig 
open the outer door of the house and carrying off 
the debtor to prison. Sandon v. Jerns.il L. J., 
Q. B. 279 ; 4 Jur. (K.S.) 737. Affirmed, Eb, BL A: 
EL 935 ; 28 L. J., Ex. 156 ; 5 Jur. (x.s.) 156 ; 

7 AY. R. 290— Ex. Ch. 

Process for Contempt] — In a proceeding 
against a member for a breach of privilege, the 
speaker of the house may issue his warrant to 
an officer, under which, if the party refuse^ to 
open his door and admit the officer, after demand 
matte and notice of his business, the officer may 
break into the house in like mau^ier as he may 
in executing process of contempt issued by coui-ts 
of justice. Burdett v. Abbot, 14 East, 1 ; 5 Dow. 
165 ; 4 Taunt?410 ; 12 R. R. 450. 

On '^scaf e or Expulsion.] — If a prisoner, 
after an arrest in the street, escapes, the bailiff 
may justify on a fresh pursuit breaking open the 
door of the house to retake him^ Anon, Lofft, 
390. 

A sheriff’s officer, in execution of a bailable 
writ, peaceably obtained entrance through the 
outer door, but before he could make an actual 
arrest, was forcibly expelled from the house and 
the outer door fastened against him. The officer 
obtained assistance, forced open the outer door, 
and made the arrest : — Held, that he was justified 
in so doin^? Aqa Kurboolie \Mahomed v. Reg., 
3 Moore, P. C. i64. 

Held, also, that a demarffl. of re-entry *under 
such circumstances was not requisite to justify 
his breaking open the outer door. ^b. 

Criminal ProcesIS.] — In the execution of 
criminal process against any man in the case of 
a mfedemeanour, it is nece^ary to demand ad- 
mittance, before the breaking of the outei* door 
of the house can be legally justified.* Limnoeh 
V. Brown, 2 B. & Aid. 592 ; 21 R. R. 410. 

Operation on Execution of Process.] — A^ej^c 

a defendant has been taken in execution on 
ca. sa., to execute whic^ the sheriff’s officer has 
broken open an outer door, the court wffl 
discharge him out of custody on a summary 
application. Hodgson v. Towning, 5 D. P. C. 
410. 

c. Other Matters as to. 

G-enerally.] — A party, who issues a ,capias, is 
:^t under any legal duty to give information to 
the sheriff as to the person of the defendant. 
Byhe v. BuLe, 4 Bing. (N.C.) 197 ; 5 Scott, 536 ; 
1 Am. 11 ; 7 L. J., C. P. 75. ’ 

A person may under particular circumstances 
1 lay hands on another, in order to serve him w^h 
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process. Han'iwn v. Ilodymn, 10 B. & C. 4-15 : 
Vi. & Ry. 392 ; 8 L. J. (o.s.) K. B. 223. ^ 

^ Where^*sheriff’s officer having received a writ 
to arrest the defencVint, let him at large, on his 
in’omisiiig to put in good ^bail, and afterwards 
■tinding that they were not forthcoming, put in 
bail himself without the consent of the defen- 
dant ; and, accompanied by them, arreted him 
the day previously to that on which the defen- 
dant's time for putting iii bail expired : the 
•court ordered the defendant to be discharged, 
•and the sheriff's officer to* pay the costs ; on the 
■grouiid that the proceedings had been highly 
im^oper. ^ Taylor v. Ecans^ 8 Moore, 398 ; i 
Bing. 367 : 2 L. J. (o.S.) G. P. 22. 

A sheriff was bound, in executing a capias 
un^.er 1 & 2 Viet. c. 110, s. 3, to provide such a 
force as would enable him to effect a caption, 
in spite of any resistance which he had reason 
to anticipate. Ilowde/i v, Standis^h^ 6 D. & L. 
812 : 6 C. B. 504 ; 18 L. J., C. P. 33 ; 12 Jur. 
1052. 

Use of Violence in order to Serve Process.] — 

An attachment for non-payment of money to 
A. having issued against B., and the process 
beit!^ in the haiuls of an officer who had not 
been able to serve B. therewith, B. was met by 
A. in the street, and carried by violence tew the 
chambers of C.e»U'ho was A.'s attorney, and there 
detained while the original process was sent for 
and served upon him ; the officer also was sent 
for (but not by A.) and on B.^^ leaving the 
•chambers of C. he was arrested ; the court held 
this arrest illegal, and discharged Eirrh v. 
Prodger^ 1 N. R. 135. 

Searching ?ouse of Stranger.] — A sheriff’s 
officer is not justified in entering and searching 
a stranger s house to arrest a defendant under a 
■ca. sa., although he may have resided there imme- 
<4^ately before the entry, and although the officer 
has reasonable cause to suspect that he is in the 
house, if the fact turns out to be that he was 
not in the house at the time of the entry and 
search. 2XorrUU v. ^Murray, 2 D. & L. 199 ; 13 
M. .Sc W. 52 : 13 L. J., Ex. 261. ^ 

Sheriff holding Several Writs — Discharge as to 
One only — Effect oi.] — A party privileged from 
arrest redeundo, was arrested on a writ of capias 
ad respondei^dum, and applied for and obtained 
:a judge’s order for his discl^arge in that action, 
•on the ground off his privilege at the time of his 
arrest. Other writs of ca. sa. against him were 
in the hands of f;ie sheriff: — Held, that the 
sheriff justified in detaining him on those 
writs, notwithstanding notice of the judge’s 
■order, which made no mention of any writ but 
the first. Watson v. Carroll^ 4 M. &; W. 592 ; 
TtEtP. C. 217 ; S L. J., Ex. 97, And see Hooper 
V. Ijine^ 6 H. L. Gas. 443, and ante, cols. 1131, 
1133. 

Calling iir Military Assistance.] — The officer 
charged with making the arrest may, if he finds 
it necessary to the execution of his warrant, and 
to prevent personal danger to himself and his 
ordinai-y assistants from a mob assembled in 
extraordinary numbers, and with a show of force 
to overawe the civil power, caR in the assistanp^e 
•of the military. Burdett v. Colman. 14 East, 
188 ; 13 East, 27 ; 12 R. R. 478. 

Executing Writ of Attachment.]— Where a 
w^it of attachment has issued against a party 
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owing to the default of the execution creditor to 
return the issue Held, that the claimant had 
no cause of action against the sheriff for the 
original seizur^. Hartln v. TritUm, Cab. & E. 
226. 

5. XoTiCE XOT TO Arrest. 

Disobedience of Sheriff— Effect of.]— If, nfter a 
ca. sa. has been delivered to a sheriff’, the plaintiff 
directs him not fo executeAhe writ, and he not-, 
withstanding does so, he becomes a trespasser 
so, also, if he detaiiwi the debtor after notice 
from the creditor that he has released the debt. 
Barker v. St. Quint ni. 12 & \V. 4^41 ; 1 D. & L 

542; 18 L. J., Ex. 144. 

Xotice from the plaintiff’s attorneys to the 
bailiff, charged with a warrant under 'a Cca. sa. 
that it is withdrawn, is sufficient to render the 
bailiff liable for an arrest. Futclier v. Hinder 
3 H. & X. 757 ; 28 Ex. 28 ; 7 W. E. 57. ’ 

Where Party is Arrested at Suit of another 
Creditor.] — A plaintiff having issued a ca. sa. on 
a judgment against the defendant, directed the 
sheriff not to execute the writ until further 
notice ; the defendant having been arrested at 
the suit of another creditor and paid the debt, 
was detained by the sheriff’s officer until instruc- 
<:ions were obtained from the plaintiff, who there- 
upon directed the officer to let him go -.—Held, 
that there was no lawful arrest oi" discharge 
under the plaintiff’s writ, and consequently that 
the debt was not satisfied. Semple, v. Keen, 3 
H. & X. 753 ; 28 L. J., Ex. 151. 

A ca. sa. had been delivered to the sheriff. By 
the direction of the plaintiff’s attorney, the 
sheriff issued a warrant to his officer, to whom 
notice was^ subsequently given by the plaintiff’s 
attorney not to execute the writ, which, however, 
remained in the sheriff’s hands. The defendant 
having subsequently, at the suit of another per- 
son, been arrested by the same officer Held, 
that the defendant could not insist, under these 
circumstances, that he had been ever in custody 
under the first writ. Howard v. Canty, 2 D. & L. 
115 ; 13 L. J., Q. B. 294 ; 8 Jur. 984. 

Indorsement on Writ “ to be returned non est 
inventus.”] — ^Where a ca. sa. is issued, with an 
indorsement “ to be returned non est inventus,” 
the sheriff is nevertheless bound tit, arrest and 
detain the party, if he either renders himself to 
the sheriff or is rendered by his bail after the 
writ has come to the sherifli's hands. Maqnay 
V. Honyer or J/onyor, 4 Q. B. 817 ; D. &; M'. 24 : 
12 L. J., Q. B. 306 ; 7 Jur. 625. 

The meaning of such indorsement is, that the 
sheriff is not to look for the party. 

6 Persons Privileged from Arrest. 

a. GltLeen’s Household, &c. 

Servants.] — The queen’s servants, taken in 
execution, are entitled to be discharged on 
motion, on account of privilege. Bartlett v. 
Hebhes, 5 Term Rep. 686. 

A menial servant of her majesty not liable 
to arrest, although he publicly carries on trade, 
and the debt was contracted in the course of his 
trade. King v. Foder, 2 Taunt. 167. c 
A page of the presence, second class in ordi- 
nary to the queen, is, by reason of his sj^tiK^tion 
privileged. Keynulds v. PooocJi, 7 D. P. '0. 4 • 4 
M. & ff. 371 ; 8 L. J., Ex. 13 : 2 Jur. 924. 
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A lord of the bedchamber is privileged. 
Aldylclge v. Barry ^ 3 D. P. C. 450, n. 

The court refused to discharge a party in exe- 
cution for debt claiming privileglb from arrest on 
the ground that he was one of the gentlemen of 
Bie "king’s privy chamber, it appearing that he 
was not a menial servant, had no stated duties to 
perform, received no fees in virtue of his office, 
rand had no writ of privilege. Tapley v. Battuie^ 
1 D. & R. 79. . » 

• As to the privilege of the king's yeoman of the 
■guard, see Sard v. Forr^t^ 2 D. & R. 250 ; 1 B. 
.& C. 139 ; 1 L. J. (o.s.) K. B. 31. 

The candle and'^re ligihter to the yeoman of 
the guard is privileged. Hatton v. Hojfliim^ 6 
M.& S. 271 ; 18 R. R. 371. 

Priest in Ordinary.] — A chaplain in ordinary is 
■privileged from arrest on final process. Winter 

V. BlM'ni, 2 D. & L. 211,; 13 M. & W. 25 ; 13 
L. J., Rx. 263. S. P., Byron v. Dlhdin^ 1 C. M. 

R. 821 ; 3 D. P. C. 448 ; 1 Gale, 58 ; 5 Tyr. 
357. Sioa7i V. Balilns^ 16 C. B. 77 ; 3 0. L. R. 
■602 ; 24 L. J., G. P. 131 ; 1 Jur. (n.S.) 378 ; 3 

W. R. 369. 

The appointment of a priest in ordinary con- 
tinues after the demise of the crown, and no 
fresh appointment is necessary ; and the fact of 
a party having performed the duties of such 
•ofiice during the present reign, of his being in t Je 
receipt of tlie salary affixed thereto, and of his 
name appearing in the books of the household, 
is sufficient evidence of his holding the office to 
^satisfy the court in discharging him from the 
‘Custody of the sheriffi. Harvey v. Baldtis, 3 Ex. 
266 ; 6 D. & L. 437 ; 18 L. J., Ex. 156. 

Somerset Her ald-at- Arms.] — The Somerset 
herald-at-arms is one of the queen'^s servants in 
■ordinary with fee, and bound to attend her 
whenever required as weR as on state ceremo- 
nials ; and is therefore privileged. Byer v. B'lfi- 
ney, 16 M. & W. 312 ; 4 D, L. 698 ; 16 L. J., 
Ex. 182. 

Officer of the Tower.]— The court refused to 
‘discharge the major of fhe Tower, on the ground 
that he was arrested when returning from an 
.attendance on the prince regent, it not appear- 
ing that he had been attending by command of his 
royal hightiess, although the major swore that he 
‘Could notfxbave the Towner but on business con- 
nected with his official situation. Batson v. 
McLean^ 2 Chit. 48 ; 23 R. R. 742. 

Deputy governor of the Tower not privileged. 

One of the wardens of the Tower was arrested, 
and informed at the time that the plaintiff would 
be satisfied if he would enter an appearance. 
He, however, claimed his prifilege, but after- 
wards executed a bail-bond. The court refused 
to order the bail-bond to be deliveredtup to be 
< 3 ancelled- Bidgood v. Barnes^ 6 B. & C. 84 ; 9 
D. k R. 153 ; 5 L. J. (O.S.) K. B. 64. 

b. OffiLcer of Court. 

If an officer of the court upon a ca. sa. being 
sued out against him claims a general privilege 
from arrest at all times, and cautions the .sheriff 
not to arrest him, he will be ordered to pay the 
■debt out of his salary. Caiie or Ka7ie v. Stewa7% 
1 #oi^es, 630 ; Sau^ k Sc. 84, n. 

^Secus, if he only claims privilege from arrest 
eundo, redeimdo, ^ morando, at his office. i’&. 
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The court has\io jurisdiction to compel one of 
its officers to pay his private debt out of’ Ills 
salary. Ih. ^ ’ 

A general clerk of the c^lerk of the pleas fh 
the exchequer is an officer entitled to privilege 
from arrest under ca. sa., eundo. raoramlo, et 
redeundo, from his office. J&. 

c. Privilege of Parliament. 

Privilege of parliament is no protection against 
an attachment for any contempt which is of a 
criminal kind. Wellesley v. Beaufort, 2 P^iss. k 
M. 639. 

•J 

Member of House of Commons.]— A member 
of the house of commons is privileged from arrest 
for forty days before and forty days after gach 
meeting of parliament, and the privilege is 
equally applicable to the meeting of a new parlia- 
ment after a dissolution, as to the meetpig of a 
parliament after prorogation. Goudy v. Biui- 
eomhe.h D.&L.209 ; 1 Ex. 430 ; 17 L. J., Ex. 76. 

Since a member of either house of parliament 
is privileged from arrest, a capias against him is 
irregular, andwnll he set aside ; although, in the 
case of a member of the house of commons^ the 
writ is not intended to be put in execution till 
his privilege expires ; nor, although, in either in- 
st^ice, no proceedings are contemplated against 
the person of the member. C(^sidtj v. Stevart, 

2 Scott (N.E.) 432 ; 2 Man. k G. 437 ; 9 D. P. C. 

366 ; 10 L. C. P. 57 ; 5 Jur. 25. 

Peer.] — An Irish peer cannot be arrested, 
Coates Y,dIaioarden (^Lord), 1 M. & Ry. 110 ; 7 
B. & C. 388 ; 6 L. J. (o.s.) K. B. 62. 

A party having voted at the election of Scotch 
peers is, as a Scotch peer, entitlec>to be discharged 
from arrest, although his vote has been protested 
against, and his claim to the title disputed, and 
never recognised by the house of lords or at a 
court. Bighy v. Stirling (^Lord), 8 Bing. 55^ 1 
M. k Scott, IIG ; 1 D. P. C. 248. 

The court would not order a bail-bond given* 
by a person claiming privilege from arrest as being 
an Irish peer to he cancelled on motion, unless 
his peerage was clearly proved. Store}/ v. Bir- 
vihighani, 3 D. & R. 418 ; 1 M. & Ry. Ill, n. ; 2 
L. j. (o.s.) K. B. 34. # ;> 

One who had been appointed consul-general 
from the Porte, but was dismissed several months 
before, and another person residentfiere appointed 
in his room, is not^rivileged, though, at the time 
of the arrest, he had not received any official 
not?ification of his dismiss^, or the appointnientJ^ 
of his successor. Marshall v. Oretieo, 9 East, 
446 ; 14 R. R. Preface VIII., n. • » 

Qu^re, whether a consul is privileged. Clarke 
V. Oretico, 1 Taunt. 106. 

But a resident merchant of London who is ap- 
pointed and acts as consul to a foreign prii!c^ is 
not. Viveash v. Becker, 3 BJ. k S. 2S4 ; 15 R*. 

K. 488. * 

d. Coroners^ * 

A deputy coroner is privileged wdiile preparing 
to hold an inquest. Bejynty Coroner (^Middle- 
sex), Ex yarte, 6 H. & N. 501 ; 30 L. J., Ex. 77 ; 

7 Jur. (N.s.) 103 ; 3 L. T. 754 ; 9 W. R. 281. 

» 

e. Magistrates. 

A magistrate, attending pet^y sessions or the 
police court, in the discharge of his duty, is 
privileged from arrest. Glendennlng v. Broioy.e,, • 
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^ 3 ir. C. L. R. llo : iJ^boUT. Ir. C. L. R, 

30-^; ^ » 

f. Persons attending: Judicial Proceeding's. 

Attendance — What is.] — A parry who has at- 
tended his cause all day in court, and retires in 
the evening to dine with his attorney a^d wit- 
nesses at a" tavern, is privileged, causa redeundi. 
JjigJitfoDt V. Cfunrro/i. 2 W. BL 1113. S. P.. 
Xkvhuul V. IlarJancL 8 Scott, 70 : 3 Jur. 670. 

vSo. a plaintiit is protected, who, whilst attend- 
ing tlfe sittings in expectation of his cause being 
- triecMs waiting at a coSee-house in the vicinity, 
before the day of trial. Child erston. v. Barrett, 
^ 11 East, 489.'' 

A#slight deviation will not deprive a party re- 
tui'ning from attendance in a court of justice of 
his privilesxe. Pitt v. Coonihs, 3 N. <lh M. 212 ; 

B. & AcV 1078. See S. CL 4 N. & M. 53.5 ; 2 A. & 
E. 4.59 ; 4 L. J., K. B. S3. 

An attorney stated, that having several causes 
to attend in^the courts at Westminster, he was 
proceeding through the city on his way to West- 
minster. and when at the Bank of England, re- 
collecting some business with a client whom he 
was IiTvelv to meet at the auction mart, he went 
there, and sarv the party, and as he was leaving 
him to proceed to Westminster, he was arrestri. 
.Affidavits in answer stated that he was arrested 
between the hours of 2 and 3 p.m., in the 
auction mart coffee-house : that he then said 
nothing about going to Westminst^-r ; and that 
he said he was "there to negotiate a loan, with 
which he intended to pay the plainti^ Held, 
that these facts did not show a case of privilege. 
Stronci V. Dlrlienson, 2 Gale, S3 ; 1 M. A W, 4SS ; 

1 T. A G. 683 ; ifD. P. C. 99 ; 5 L. J., Ex. 231. 

To whom Privilege Extends.] — The privilege 
extends to all persons wdio have any relation to a 
cai^e which calls for their attendance in court, 
whether compelled by process or not, and whether 
parties, attorneys, -witnesses, or bail. And, in 
general, the courts will discharge them on motion, 
without suing out a writ of privilege. Walpole 
V. Alexander^ 3 Dough 45, ^ 

A defendant having been arrested on his way 
to courif; to deliver hifiiself up into the hands of 
the court, to receive judgment on a conviction, 
the court wdll^only grant a rule nisi for his dis- 
charge on his owm affidavit. SharpUn v. Bnnter, 

6 D. P. C. 632. ^ 

Though an appellant comes from Ireland to 
^London long before ^ is necessary to do serin 
order to attend the hearing of his cause in the 
house of lords, so that if then arrested he w'ould 
not be discharged : yet if no arrest is made until 
his cause is actually in the paper, he will be dis- 
chg^se^?- out of custody. Perssc v. Persse, 5 
H. L. Cas. 671. 

’ A burgess, attending an flection of burgesses, 
under a summons from the mayor, issued in 
obedience to a 'mandamus, directing the corpora- 
tion to proceed to such election, is not privileged 
dm-ing his attendance there for that purpose. 
Nixon V. Burt, 1 Moore, 413 : 7 Taunt. 6S2. 

At «Petty Sessions in order to obtain 

Summons.] — A person who attends before jus- 
tices at petty sessions, in order to obtain a sum- 
mons with a view^to recover a penalty, and gives 
evidence before them for the purpose, is not 
privileged fro^m arrest either in going there with 
a to give the evidence and obtain the sum- 
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mons, or on his return after having done so. 
Cohhett. Ex parte, 7 El. A Bl, 955 ; 26 L. J 
Q. B. 293 : 3 Jur. (N.S.) 665 ; 5 W. E. 708. 

Where- the pi^vilege from arrest on civil pro- 
cess does not exist wffien the party is going and 
staying, it does not exist when he is returning^ 

Hi 

A voluntary pi'osecutor, as a common informer, 
is not entitled to any privilege from arrest. Ili.. 

At Police Court.] — A person attending a 

police court as prosecutc^r or witness on a charge 
there pending is privileged from arrest in civil 
process, though not attending" under compulsion. 
3Lmtaqne v. linrrif^on, 3 C. B. (N.s.) 292 ; 27 
L. J., C. P. 24 ; 4 Jur. (N.S.) 29 ; 6 W. E. 43. 

Before Commissioners of Bankruptcy.] — 

A creditor attending to prove his debt is privi- 
leged. List, E:c p>arte^2 Ves. A B. 373 ; 2 Eose,. 
24. S. P., Kmg, Ex parte, 7 Ves. 312. 

So, any person attending under a summons of 
commissioners of bankruptcy. I h. 

A person attending in order to oppose the dis- 
charge of a debcor, is privileged.' Willingham 
V. Jlattlieivs, 2 Marsh. 57 ; 6 Taunt. 356. 

A petitioning creditor attending for the pur- 
pose of -watching the progress of the commission, 
aiyl proposing himself as assignee, is protected 
eundo, moraiido, et redeundo ; and it is for the 
party, who seeks to oust him of his privilege, to- 
show* an unreasonable delay, or an Improper de- 
viation from his course home. Selh/ v. IBlh^, 1 
D. P. C. 257 ; 1 M. A Scott, 253 ; 8 Bing. 166 ; 1 
L. J.. C. P. 55. 

An insolvent debtor is privileged when attend- 
ing at or returning from the court in which hi& 
petition is heard, although on the day he was 
arrested the Consideration of the final order 'w^as■ 
adjourned sine die. Cliaur.hi v, Alexander, 2 B. 
A S. 47 ; 31 L. J., Q. B. 79 ; 8 Jur. (N.S.) 262 ; 5 
L. T. 673 ; 10 W. E. 248. 

Suitor or guardian of minor coming to pass an 
account in the master’s office, as it might require- 
his personal attendance, wdll be discharged from 
arrest. Crone v. Odell, 2 Moll. 525. 

A principal defendant having, come to to-wri for 
hearing of a causei n the Lord Chancellor’s listy 
and having been on his wmy from his hotel to his 
solicitor’s office arrested under a capias ad resp. : 
— Held, that he was privileged and should be- 
discharged, although he had deviate and re- 
mained a little for his amusement : — Held, also^ 
that although the cause for wdrich the defendant 
came to towm was to be heard by the Lord 
Chancellor, yet, as it was generally depending in 
chancery, the master of the rolls might make the 
order allowing the defendant privilege, and 
ordering his discharge. Mahon v. Mahon, 2 Iiv 
Eq. E. 440. 

A party in a suit, who was arrested under an 
executioif while returning home from court, 
where he had been assisting his solicitor in the 
discharge of duties which were the proper busi- 
ness of his solicitor, is not privileged from 
arrest. Flattery v. Anderson, 6 Ir. Eq. R. 518. 

A party in a cause who is interested in a decree 
which has been pronounced, is privileged from 
arrest in attending the registrar’s office on 
.passing the minutes of the decree. Newton v. 
Asliew, 6 Hare, 319 : IS L. J., Ch. 42 ; 18 JP'ir. 183. 

Where a party had been summoned to attend 
the registrar on a matter ■w];iich had beeji re- 
ferred to^ him Ey the court, and, after beipg 
examined, was arrested near the outer door of 
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the registrar’s office, he was ordered to be dis- f 
charged, but without costs against the officer, 
as he would not undertake to bring an action 
for false impiisonment. Biort% Mv iiavte, 2 
^ Mont. D. &: D. 6i)0. 

nThongli an appellant comes from Ireland to 
London long before it is necessary to do so in 
order to attend the hearing of his cause in the 
house of lords, so that if then arrested he -would 
not be discharged : yet if no am’est is made until 
•his cause is actually in the paper, he wall be dis- 
charged out of custody. Persse v. 5 

H. L. Cas. 671. » 

A person in custo(i|iy linger an attachment out 
of chancery,* for disobedience to an order to 
furnish accounts, is not entitled to be discharged 
upon the ground that, when arrested, he was 
attending the trial of an action to which he 
was a party. ]\PKinshy v. Henry, Ir. B. 7 Eq. 
465. 

Writ of protection will hot be given to a suitor 
or witness to protect him from arrest in any 
case, when, if arrested, he would not be entitled 
to his discharge without it. Brien v. Brian, 1 
Hog. 34. 

• Witnesses.] — A person attending commissioners 
of bankruptcy, without a summons, swearing 
that he was a material witness, and not con- 
tradicted, protected from arrest, while remaining? 
though having left the room by order for the 
purpose of separate examination ; and while 
returning ; whether while going, quie re. Ordered 
to be discharged immediately by the party in 
the first instance : if disobeyed, to be extended 
to the officers, with costs. Application at the 
bar without a petition the proper form in such 
cases, and time to answer the affidavit refused. 
Bym, Ese parte, 1 Ves. & B. 316 ; 1 JSose, 451. 

Ih'otection from arrest of persons attending 
commission of bankruptcy for the purpose of 
aiding them in the administration of justice 
eundo, morando, et redeundo, not by having a 
summons, but upon principle applying to a wit- 
ness or party. S. C., 1 Ves. & B. 319. 

Privilege of person going to make an affidavit 
before a master. List's Case, 2 Ves. & B. 374; 

2 Bose, 24. 

Application to discharge must be to the court 
of which the proceeding is a contempt. Ih, 

Witness, attending arbitrators upon an ar- 
bitration um^ev an order of court, protected from 
arrest. Temple, Eeo parte, 2 Ves. & B. 395. 

Protection from arrest during attendance 
through interval of adjournment to another 
period of same day, at same place. 11). 

Person arrested on return from attending 
warrant before master at master’s office, to pro- 
duce papers, discharged. Franhlyn v. Colqhonn, 

1 Madd. 580. • 

A witness from Gravesend having at- 
tended this court pursuant to a sufamons, 
being arrested for debt in Pancras Lane, City, 
while waiting for the conveyance home, was 
discharged ; although he had, on leaving this 
court, ‘gone to Catherine Street, Strand; but 
without costs as against the officer, he not hav- 
ing been shown the summons to attend this 
court. ClUtrke, Ex y^arte, 2 Deac. & C. 99. 

A person who resides in the country and comes 
up to Di^blin, and is served in Dublin with a 
subpcena ad test., is only entitled to the privi- 
lege^ of a town witness. A witness, who has 
been s^ved with a* subpoena a(i test, in the 
couiJtry, is entitled «to privilege from arfest as 
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[ long as he is detifined in town by the examiner. 
Burke v. Higrjim, 2 Hoar. 21u. " 

A^personwho is served with a '*%l^~>cena ?td 
testificandum in London, and is at the sain-:; tim?j 
resident there, is not protected from arrest in the 
interval between the service of the subp xiia and 
the day appointed for his examination. Semble, 
a witness who comes to London, in order to be 
examinJft, is protected from arrest during the 
whole time that iie remains in London bona fide, 
for the purpose of giving evidence. A witness 
is not protected in going three days before the 
day appointed by the examiner for his exaBiina- 
tioii, to the solicitors 'office to look at the^in- 
terrogatories -with a view to prepare^ himself to 
give his evidence accurately. (:rihh.s- v. Phillip- 
.son. 1 Buss. & M. 19 ; 8 L. J. (o.s.) Ch. 43. 

No action lies against a sheriS or his of^er 
for arresting a person attending court as a wit- 
ness, although it is alleged that the sheriff and 
his officer knew that he was privileged, and 
arrested him malicioitsly. Mag nay v. Burt, 
D. & M. 652 ; 5 Q. B. 381 ; 12 L. J., Q. B. 225 ; 

7 Jur. ]116~Ex. Ch. 

Before Arbitrators.] — A party in a cause 

attending an arbitrator to be examined a 

rule of court, is privileged eundo, morando, et 
redeundo. Spence v. Stuart, 3 East, 89 : G R. B. 
549.» 

But where a party residing &i L. was sum- 
moned to attend an arbitrator at E., and was 
required to brmg him certain papers then at C., 
and he went to the latter place, where all his 
papers were, to make a selection, and having 
stayed* theft more than twenty -four hours for 
that purpose and necessary refreshment, was 
arrested ; the majority of the conjt held that he 
was not entitled to be discharged out of custody, 
having no right to stop and sort Ins papers. 
Randall v. Gurney, 1 Chit. 679 ; 3 B. & Aid. 252. 

But held by the majority of the court of ex- 
chequer, that a defendant was under similar 
circumstances privileged from arrest. Rlcketi 
V. Gurney, 1 Chit. 682 ; 7 Price, 699. 

A part}’- to a reference, who, after the adjourn- 
ment of ti:^ hearing of the reference to a subse- 
quent day, does not within a reasonable time 
return home for want of pecuniary means, is not, 
during the period of adjoui’nment, priy^leged. 
Spencer v. Newton, 1 N. & P. 818 ; 6 A. &; E. 623 ; 

6 L. J., K. B. 119 ; 1 Jur. 52. , 

The protection exists during the attendance, 
though there is an iSterval of aij adjournment to 
another period of the same day, at the same 
place, Rishton y. Nisbett, >M. &Bob. 347. 

g-. Barristers. • * 

Barristers upon circuit are privileged. Meehms 
V. Smith, 1 H. Bh 636. 

A barrister attending the court to hear 
ment in a cause in which he is concerned, is 
entitled to privilege froJSi arrest? eundo, morando, 
et redeundo. Newton v. Havland, § Scott, 70. 

A party is entitled to a similar privilege. Ih. 

But a barrister who has been actually engaged 
at petty sessions, but without a previous retainer, 
for a party, or on a summary conviction, wffiere 
counsel are allowed by 6 & 7 Will. 4, c. 114, is 
not privileged, redeundo. Newton r. Constable, 
1»G. & D. 408 ; 2 Q. B. 157 ; 9 D. P. C. 933 ; 10 
L. J., Q. B. 349 : 6 Jur. 317. 

A barrister who had attended* the court, not 
professionally, but as a party interested on a 
motion for a receiver, was arrested by* a sheriff , 
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officer shortly after he had ({uitted the court. 
The officer refused to bring him into court, and 
took himJ:ora lock-up house. On motion f(?r his 
ifnmediate discharge, the court doubted whether 
he could be discharged without being brought 
into court, and recommencfcd a writ of habeas 
corpus to be issued ; which having been done, 
and th^ party brought into court, he was dis- 
charged, and the sheriff was ordered ta^paythe 
costs. 1 Y. & Coll. 331 ; 4 L. J., Es. 

Eq. 46. 

h. Solicitors and* their Clerks. 

^le court has no powerdo grant a writ of pro- 
tection froffi arrest to a solicitor, 1 MolL 

76. 

There is no distinction in respect to privilege 
whether the business of his client in which he 
was engaged was such as required the personal 
attendance of the solicitor, or might be equally 
answei^ed by his clerk. Lord Chancellor, ex- 
pressing his disapproval of privilege, adheres to 
the practice as established in courts of equity, in 
respect to the extent of the privilege, so long as 
it exists at all. It would be reduced to next to 
nothing without the addition with respect to de- 
taiT^Mars, Fitzmaur}ce\s Caf^e^ 1 Moll. 512. 

Solicitor’s privilege from arrest not extended 
to a case where it took place at the town lodgmgs 
of a country solicitor, on his return from the 
‘ master’s office, ^d while preparing certain docu- 
ments by him directed in a cause : although the 
cause of his coming to, and remaining in, town 
was his necessary attendance on his client’s 
business in court. Foote' b' Case, 2 Moll. 5^. 

The privilege of a solicitor from arrest is not 
confined to those cases only in which his personal 
presence is inj^spensabie. Keane, In re, Sau. 
k Sc. 81. 

An attorney is not privileged from arrest in 
execution, where he comes down to court to per- 
fo^^m an act for his client which a clerk could do 
as well. Salmon v. Klernan, Sau. & Sc. 83, n. 

A solicitor is privileged from arrest going to, 
tarrying at, and returning from court, whilst he 
is in attendance upon a motion or cause. O' Neill, 
In re, Sau. & Sc. 78, r 

The party arresting, being aware of the exist- 
ence 0 ^ the privileg^at the time, will be ordered 
to pay the costs of the solicitor’s application to 
.be discharged, and any other costs which may be 
incurred by his detention. Ih. 

If a solicitor be bona fide attending a motion 
or other proceeding in court for his client, he is 
? privileged from arrest ; but where he wms merely 
looking for his couriSel in court, to consult him 
as to thg cpurse to be pursued in the cause, he 
was held not privileged from arrest. Longfield 
V. Ccurjy enter, 1 Ir. Eq. R. 349. 

A solicitor is privileged from arrest on his way 
t?rtrud from attendance at court, if it be bonil 
■ fide on business, although the business be of a 
kind which a cleflv coidd^’ perform, he not keep- 
ing a clerk, ^luerns, In re, 1 Con. & L. 250 ; 2 
Dr. & War. 141 ; 4 Ir. Eq. R. 337. 

An attorney is privileged while in attendance 
at the masters office taxing costs, as well as re- 
turning therefrom. Hope, In re, 9 Jur. 846. 

A solicitor swore that, at the time of the cap- 
tion, he "V^^as proceeding direct from his house, 
for the purpose of attending the hearing of t\Vb 
petitions at Westminster. On the other hand, 
two witnesses -r deposed, that the direction in 
which he was wmlking vras not the direction in 
\>'hich they would have proceeded as the nearest i 
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and most direct way to Westminster : — Held, not 
a sufficient proof of deviation, so as to disentitle 
the solicitor to his discharge. Att.-Gen. v. 
Leatlievsellers' /^o., 7 Beav. 157. 

An attorney, party to a cause in which a motion 
wus about to be made in the court, left Ips 
private residence wnth the intention of calling at 
his office for some papers material in the cause, 
and proceeding w*ith them to court. On his wmy 
to his office he wm^ arrested, and forced to pay a 
sum to procure his discharge : — Held, that he«r 
was entitled to have the money refunded, being 
pi'ivileged both as an attorney and a party in a 
cause. Williams v. Well), ^2 D. (n.s.) 904; 5 
Scott (N.R.) 898 ; 12 L J., 0. P. 89f 

A solicitor on his way to attend a summons at 
the chambers of a judge in Serjeants’ Inn is 
privileged from arrest under an attachment. 
Jewlff, In re, 33 Beav. 559 ; 33 L. J.. Ch. 730 * 
10 Jur. (N.S.) 814 ; 10 L. T. 556 ; 12 W. R. 945. 

An attorney wdio attends on the occasion of 
his client putting in bail for a defendant in an 
action in the lord mayor’s court, and who acts 
there only as the attorney and adviser of such 
bail, and is not the attorney for cither of the 
parties to the cause, is not privileged from arrest 
in going to or returning from the court on such 
occasion. Jones v. Marshall, 2 C. B. (N.s.) 615 •. 

26 L. J., 0. P. 229 ; 3 Jur. (N.s.) 916 ; 5 W. R. 

m. 

An attorney and solicitor, being in contempt 
for non-payment of money which he had been 
ordered to pay into court under a decree in equity 
wus, w'hen on his direct road to attend an ap- 
pointment at the insolvent debtors court on 
behalf of an insolvent petitioner for wdiom he 
wus acting as attorney, arrested under a w'rit of 
attachment. He also had other appointments, 
one of wdhq}i was to attend at the taxing master’s 
offices in Staple Inn. The court held that the 
arrest w^as improper, and that he wras entitled to 
be discharged. Barrow, In re, Byre v. Barrow, 

27 L. J., Ch. 784 ; 4 Jur. (N.s.) 652 ; 6 W. R. 
767. 

A solicitor was arrested on the direct way from 
the taxing master’s office, but it appeared that 
before his arrest he had deviated considerably 
from the direct way : — Held, that he was not en- 
titled to be discharged. Walsh v. Wilsoii, 1 Ir. 
Ch. R. 610. 

Whilst Professionally En^ged.] — An 

attorney of the queen’s bench was arrested 
whilst he was attending in his professional 
character as an attorney in a county court. On 
an application to discharge him, on the ground 
that he was privileged, which wms resisted on 
the ground that he had no.t shown that he had 
signed the roll of the county court, which it wms 
contended wus p.ecessary under 6 & 7 Viet. c. 73, 
s. 27 : — Held, that he had made out a prima 
facie c^se of privilege, and that he w*as there- 
fore entitled to his discharge, as no answer had 
been given to it. Olntterhuch v. Hulls, 4 D. & 

L. 80 ; 1 B. C. Rep. 165 ; 15 L. J., Q. B. 310 ; 10 
Jur. 1082. 

An attorney is privileged from arrest while in 
attendance at the master’s office taxing costs, as 
well as returning therefrom. Hope, In re, 9 Jur. 
856. 

To entitle an attorney to privilege from arrest 
he must show that he is actually practising at 
the time ; a solitary instance of employment at 
an election will not suffice. Anoji., 4 M.'BcP. 
810 ; HD. P. C. 208. c 
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Where an attorney defendant claims a privi- 
lege from arrest eundo, it must clearly appear 
that he left home for the purpose of attending 
the court. Strong v. BicMnsont^ 5 D. B. 0. 86 ; 
1 M. & W. 488 ; 2 Gale, 83 ; 1 Tyr. & G. 683 ; 5 
^3. X, Ex. 231. 

Privilege from arrest will not be extended to 
the case of a solicitor returning from attending 
his client’s business in court, if he is found at a 
place out of his direat line of i*Dad, unless he can 
* show good reason for the deviation. The court 
refused to discharge from custody a solicitor 
taken under these circumstances ; the reason for 
the deviation, as st:^ed bgr the solicitor in his 
affidavit, being, that he was going to dine at a 
tavern in the neighbourhood, but it did not 
appear that this intention was communicated to 
the officer at the time of the arrest, Jones v. 
Bose, 11 Jur. 379. 

When about to Leav^ the Country.] — At- 
torney about to leave the country not privileged 
from arrest. TJiomjyson v. Moore, 1 D. (n.s.) 283 ; 
5 Jur. 1009. S. P., Flight v. Cooh, 1 D. & L. 174 ; 
13 L. J., Q. B. 78. 

Tor Contempt of Court.] — Disobedience 

by a solicitor to an order of court made against 
him as an officer of the court is a contempt of 
a criminal nature, and an attachment granted t(^ 
enforce compliance with the order of court is 
process of a punitive and disciplinary character ; 
and therefore no privilege from arrest exists or 
can be claimed against the execution of the 
attachment. Privilege from arrest for contempt 
of court, where it otherwise exists, can be claimed 
in respect of attendance as an advocate at a 
police court as well as at any other court, al- 
though the proceedings at the police court con- 
sist merely of a preliminary inquiry on a charge 
of felony. P. was a solicitor, and an order was 
made at chambers that he should deliver up 
certain documents and should pay the sum of 
lOZ. and certain costs. This order was made 
against F. as an officer of the court. F. delivered 
up the documents, but he did not pay the sum of 
lOZ. or the costs. An order for the attachment 
of F. for contempt of court was thereupon made 
at chambers. F. then paid the sum of lOZ., but 
he did not pay the costs. He was arrested under 
the attachment, whilst he was on his return to 
his offices ffom a metropolitan police court, 
where he nad been as advocate attending to 
defend certain persons at a preliminary inquiry 
on a charge of treason-felony : — Held, that he 
was not entitled to be discharged from custody 
on the ground of privilege from arrest, the 
attachment having been granted for a contempt 
of a criminal nature. Fveston, In re, 52 L. J., 
Q. B. 545 ; 11 Q. B. D. 545 ; 49 L. T. 290 ; 31 
W. E. 804— C. A. • 

When Party to Suit.] — A respondent in a 
matter, who was his own solicitor, and who came 
from the country to attend the master’s office as 
to the letting of lands in his own occupation, 
was held to be privileged from arrest during his 
stay in town. Lawlor v. Soollard, 2 Ir. Oh. E. 
146. 

0., a parfy and solicitor in the cause, having 
been in attendance in the master’s office, upon a 
summons ^n the cause, left the office, and was 
arrested on a ca. sa., near Carlisle Bridge, which 
was <iut of the direction of and beyond his resi- 
dence iif Jervis Streef : — Held, the deviation was 
such^as to deprive Sim of his privilege* from 
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arrest. The question in such cases always Is, 
wheyier the person arrested was, ai the time,of 
the arrest, bona fide engaged in the'^gisiuess 1:^ 
was called on to execute. Heron v. Stohes, 6 Ir-. 
Eq. E. 125. 

Release — Costs,] — A solicitor's privilege was 
violated by his being arrested under an»attacli- 
ment, v’liile he was on his way to conduct a case 
for a client at a county court in Surrey. The 
sheriffs officer who arrested him was distinctly 
warned that the arrest was unlawful : — Held, 
that all parties served with the notice of m?)tion 
were liable for the costs attending his relesse. 
Dodd V. Holhrooh, Pitman, In re, 3o L. J., Oh. 
175 ; 11 Jur. (n.S.) 969 ; 13 L. T. 426 ; 14 W. R. 
125. 

o 

Parliamentary Agent.]— A solicitor, who has 
ceased to take out his certificate and to practise, 
is privileged while attending the hearing of an 
appeal in the house of lords as a parliamentary 
agent- Att.-Gen. v. Skinners' Co., 1 Cooper, 1. 

Going into a house in the way home to take 
refreshment, is not a deviation that will destroy 
the privilege. 1 h. 

An agent, in an appeal in the house of 
although not a solicitor or an attorney, being 
arrested on his return home, is entitled to his 
disenarge. Watkins, Ex parte, 1 Jur. 236. 

Clerks.] — An attorney’s clerk is not privileged 
whilst going to judges’ chambers for the purpose 
of conducting me attorney's business. Phillips 
V. Pound, 7 Ex. 881 ; 21 L. J., Ex. 277 ; 16 Jur. 

645. ^ « 

i. Minister of ReEgion. 

Where a clergyman was arreste(?on Christmas- 
day whilst he was officiating in a chapel, and 
he afterwards gave a bail-bond, the court ordered 
the writ and subsequent proceedings to be 
aside ; but without costs, it appearing that 
neither the plaintifi nor his attorney ordered 
the arrest to be made on Ohristmas-day. Goddard ' 

V. Harris, 5 M. & P, 122 ; 7 Bing. 320 ; 9 L. J. 
(o.s.) C. P..^09. 

j. Insane Persons. 

Court will not discharge a defendant out of 
custody on ground that he has become insane 
since the arrest. Kernot v. Norman, 4 Term Eep. 
390. ^ 

Hor where it appeared that he was insane at 
time of arrest. Nuit v. Verney, 4 Term Eep. 
121 . ^ 

Court will refuse to discharge him eyen where 
a commission of lunacy has issued. Steel v. A Ian, 

2 Bos. & P. 362. 

Court will not discharge the bail on the ground 
of the defendant’s having become a lunatic 
the commencement of the action. Ihhotson v. • 
Galway (^Lord'), 6 Term^Eep. 13^. 

k. In Cases of Criminal Charges. 

Person Charged.] — The privilege from arrest 
on civil process of a person whose attendance 
in court is required for the due administration of 
justice, extends to the party accused of a criminal 
cl^rge when out on bail on remand, as well as to 
the prosecutor and witnesses. Gilpin Ben- 
jamin, 38 L. J. Ex. 50 ; L. E. 4 Ex. 131 f 19 
L. T. 830 ; 17 W. E. 885. 

After Acquittal — ^Returning.]— A partj- 

38—2 • 
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\\:ho had been detained upon a criminal charge, 
ai>,d tried, ^acquitted, and discharged, is^. not 
}>;riYilege<^ during his return home from the 
gaol in which he ha* been contined. Crooilvyrn v. 
Lorrhm, 3 X. & M. 879 ; 2 P. G. 5Ud ; 1 A. & 
E. 378. 

A person acquitted on a criminal charsre is not 
entitled'^to privilege from arrest, even in^he pre- 
sence of the court, under civil piroces^, morando 
aut redenndo. Hare v. Htidp. 1(5 Q. B. 894. ; 20 
L. J.. Q. B. 185: 15 Jur. 315. 

One. who has been wrongfully arrested upon a 
Suncfay, upon a charge of forgery, without any 
wa^ant. in-fiy be lawfully arrested upon civil 
process as he is leaving the police office, after he 
has been ordered by the magistrate to be dis- 
che'^’ged. JrtcohrY. -Tneohs^ 3 D. P. C. 675. 

A party, discharged by habeas corpus from 
illegal custody on one criminal charge, is not 
privileged recleundo from an arrest under cri- 
minal process upon another and different cri- 
minal charge, where there is no gi'ound for 
supposing that the former process had been 
originated for the purpose of procuring the 
arrest under the latter. Ihq. v. D,)7uj!hs>^ 3 
Q.^. 825 ; 3 G. & D. 509 ; 12 L. J., Q. B. 49 ; 7 
Jur. 39. 

Witness.] — A person who is subpoenaed ici a 
criminal proseo^tion tried in the sittings, but 
who is committed for a contempt of court, in 
striking the defendant, has the same privilege 
from arrest in returning home frtin the prison 
after his imprisonment has expired, that he 
would have had in returning bomfr: frc?n the 
court if he had not been committed. Rex v. 
Wiffley, 7 Car.^ P. 4. 

1. Proceedings to Liberate. 

^Application — To whom made.] — An appli- 
cation to discharge on the ground of the party 
being privileged as attending a judicial pro- 
ccedTng, must be to the court of which the 
proceeding is a contempt. Z/.vPi* 2 Yes. 

& B. 378 ; 2 Bose, 24, 

He may be discharged either by ttie court in 
which such proceedings are pending, or by that 
issuir/g the process^upon which the caption is 
effected. Atf.-Ge/u v. Skiv tiers’ Co. A Cooper, 1. 

Y^here a y)arty to a cause is arrested upon 
process out of another court, while attending at 
nisi prius, in expectation of its coming on, he 
must apply for relief to the judge at nisi prius, 
or to the court out ^f which the process iesues, 
and not to the court in which the cause is. Pitt 
V. Evafis,'! D, P. C. 223. 

If a party coming to attend the trial of his 
cause is arrested, the judge at nisi prius will 
graiY : a habeas corpus to discharge him, and will 
put off the trial until he be released, without 
payment of costs,, if any^ collusion can be shown 
to " exist between the opposite party and the 
creditor who arrested him ; otherwise only on 
pavment of costs. Soluman v. Underhill. 1 
Camp. 229. 

-A. witness on a trial at nisi prius was arrested 
redenndo, under a warrant of commitment for 
not appearing to a summons issued on a judg- 
ment recovered against him in a county courj^ : 
— Hpld^ that the application for his discharge 
was"" properly made to the court in banco. 
KimjJton v. £. S; -Y. W. Ry.^ 9 Ex. 766 ; 2 
C. L. R. ;i027 ; 23 L. J., Ex. 232 ; 2 W. R. 
'4^0. 
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How made.] — The proper mode of 

obtaining a discharge of a person privileged 
from arrest on process of a county court "for 
non-attendanc^!^‘ on a judgment summons is not ^ 
by wi'it of privilege, but by habeas corpus from 
one of the superior courts (upon affidavits sho'C- 
ing liis privilege), or by application to the judge 
of the coiintv court, i^ivan v. 16 C. B 

77 : 3 C. L. R. 602 ; 24 L. J., C. P. 131 ; 1 Jur. 
(X.S.) 378 ; 3 \Y. R. 369. ^ 

Where a return to habeas corpus discloses a 
legal imprisonment o:^ a })erson under civil pro- 
cess. it is competent to him to show that the 
detainer is illegal by reason'-jf his j^'ivilege from 
such arrest. 1 h. 

Where an insolvent on his return from at- 
tending the court of bankruptcy, on his own 
petition for protection, under ,5 & 6 Viet. c. 116, 
was arrested under an attachment of the court 
of chancery, his ap|?ilication to the court of 
chancery to be dischaiged was held improper, 
and refused. Plomer v. Macdonouqli, 1 De G. 
k Sm. 232 : 16 L. J., Bk. 14 ; 11 Jur. 899. 

Action against Sheriff for Escape — Plea under 
Bankruptcy Acts.] — To an action against a sheriff 
for an escape, he pleaded that he suffered the 
plaintiff's debtor to depart out of custody by 
?eason of the production by him (the debtor) of 
a certificate, duly signed and registered by the 
chief registrar of bankruptcy, of the filing and 
registration of a deed of arrangement with his 
creditors. The deed of arrangement was invalid : 

— Held, that the production of the certificate 
was an answer to the action. Lloyd> v. Harrison^ 

6 B. k S. 36 ; 35 L. J., Q. B. 153 ; L. E. 1 Q. B. 
.502 ; 12 Jur. (N.S.) 701 ; 14 L. T. 799 ; 14 W. R. 
737— Ex. C^. 

By the Bankruptcy Act, 1849, s. 27, a registrar 
in bankruptcy may act in the commissioner’s 
absence, as commissioner ; but the rules issued 
under authority of the statute provided, that he 
shall not so act, unless by a request in writing, 
except in case of emergency, the nature whereof 
shall be entered on the proceedings. To an action 
for escape, the sheriff pleaded that the debtor 
had been released by order of a registrar. The 
plaintiff replied that the registrar had not been 
requested in writing to act for him as commis- 
sioner, nor had any emergency arisen, nor the 
nature theieof been entered on the {proceedings : 

— Held, that if the order was voidable, it was 
not void, and protected the sheriff. Hargreaves 
V. Armitaqe. 88 L. J., Q. B. 46 ; L. R. 4 Q. B. 
143; 17 W. R. 140. 

7. Arrest by AVrong Name. 

Duty of Slief?iff to Release Prisoner on Dis- 
covery of Mistake.] — The sheriff, having a writ 
againsf. G. B., arrested M. B., who was the real 
debtor, and at the time of contracting the debt 
had represented himself as G. B. : — Held, that 
the sheriff having been informed of these circum- 
stances while he had the real debtor in his cus- 
tody was not bound' to detain him, and therefore 
that an action would not lie against him for an 
escape. Morgan v. Bridges^ 1 B. k Aid. 647 ; 2 
Stark. 214. 

S. B. having induced the sheriff to (jirresb her 
instead of E. D.. agaiust whom he had a ca. sa., 
by representing herself to be E. D., afterwards 
gave the sheriff notice that She was not tSe E. D. 
mentioned in the writ : — ^74 eld, that S. Df was 
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not estopped from showing that she was not E. D., 
and that the sheriff was therefore not jiistitiecl 
in detaining her in custody after he had had 
notice that she was not the persom mentioued in 
1±e writ. Dinidon v. Puter^mi^ 2 C. B. (N.S.) 
d95 ; 26 L. J., C. P. 267 ; 3 Jun (N.S.) 982. 

When Name in Writ is the same as that in 
Judgment.] — A sheriff is justified in taking a de- 
fendant in execution under a writ which pursues 
the name in the action in which the judgment 
has been obtaineti, though that is not his true 
name. Fish.er v. Magnatj^ I D. & L. 40 : 5 Man. & 

G. 779 ; 6 «^ott (N.h.) 58« ; 12 L. J., C. P. 276. 

8. Aeeest op Wbono Peeson. 

Knowingly.] — A writ of summons issued in 
an action by A. against his debtor 1. W. K., was 
by mistake served on M. K., who stated that he 
was not I. W. K. iP. K. did not appear to the 
writ, and took no notice of it, but judgment was 
entered up in the action against I. W. K., and a 
ca. sa. issued on the judgment, commanding the 
sheriff to take I. W. Iv. The sheriff thereupon 
arrested ]M. K. : — Held, that the sheriff was 
liable to an action for false imprisonment at the 
suit of M. K., and that the facts would not war- 
rant the sheriff in alleging by way of justific^.- 
tion that the ca. sa. directed him to arrest M. K. 
by the name of I. W. K. Kelly v. Lawrence^ 3 

H. C. 1 ; 33 L. J., Ex. 197 ; 10 Jur. (N.s.) 636 ; 
10 L. T. 195 ; 12 W. R. 413— Ex. Oh. 

Misleading Sheriff as to the Person to he Ar- [ 
rested.] — A sheriff, upon the representation of 
the attorney of a plaintiff in an action, having 
detained a party as the party against whom he 
held a ca. sa., and damages having been recovered 
against the sheriff by that party for an illegal 
detainer, an action lies by the sheriff for the 
false representation, although such representation 
was not false within the knowledge of the attor- 
ney. Kuans v. Collins, D, (k M. 72 ; 5 Q. B. 805 ; 
12 L. J., Q. B. 339 ; 7 Jur. 743. 

The attorney of an execution creditor in an 
action against W. F., caused a fi. fa. to be issued 
and indorsed on the writ. The defendant is a 
, and resides at Piedcar. The writ was de- 
livered to the sheriff, who executed it against W. 
F., who reiided at Kedcar, and was son of the 
real deferJf^mt, VV. F., who resided at Coatham, 
near Redcar. The attorney and the sheriff both 
acted bonfi fide Held, that the indorsement on 
the writ was a mere statement hy the attorney 
of the execution creditor for the purpose of 
affording information to the sheriff, ami left him 
to his own discretion as to how he should act, 
and that it was not a requirement to the sheriff 
which made him the agent of?«the attorney for 
the purpose of seizing the goods of the son. 
Childers v. Wooler, 2 EL. & El. 287 ; ^9 L. J., 
Q. B. 129 ; 6 Jur. (N.S.) 444 ; 2 L. T. 49 ; 8 VV. R. 
321. 

9. Taking- to Peison. 

What is a Beginning to Carry to Craol.]— 
Carrying* an arrested party to public-houses 
within twenty-four hours after the arrest, with- 
out lodging him in gaol within that time, is not 
a beginfiing to “carry to gaol.” Smumers v. 
Moseley, 4 Tyr. 158 ; 2 0. (k M. 477 ; 3 L. J., 
Ex* 1^8. « , 

•Jihe beginning to carry, and not the arrival at 
the prison, is to be considered as the carrying to 
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prison, JDeicJurst v. Pearson. 1 D. P. C. 664 ;.l 
C. ij^M. 365 : 3 Tyr. 243 ; 2 L'. J., Ex. 143. , 

", 

Duty of Officer on Arrest]— The officer who 
makes the arrest oiiLght to require the paity 
arrested to nominate some convenient dweiiiiig- 
house to be taken tu : for the latter cannot be 
said to^'efuse till the proposal has becii made ; 
and a mere omission by him to iiuminate a place 
does not justify carrying him immediately to 
gaol. Simpson v, Ilenfen. 5 B. & Ad. 35 ; 2 
N. & M. 52 : 2 L. .L, Iv. B. 157. 

The sheriff is entitled to exercise a reas(i!iable ^ 
discretion in determining wliethoi* a hdlne, * 
nominated by a prisoner, as a safe and convenient 
dwelling-house, is a safe house for the custody of 
the prisoner. SUh v. Mimphrey, 4 A. ck E.4^59. 

If a prisoner requests to be taken to a house, 
for the purpose only of consultiug a person there, 
that is not a nomination of a house witjiin the 
statute. Ih. 

In one case it was held that the omission of 
the party to name such dwelling-house eutithid 
the otficer to carry him direct to prison. Pitt v. 
Middlesex SherPf, 4 M. & P. 726 ; 1 D. P. C. 
201 . " 

A sheriff’s officer making an arrest must^iot 
carry the party to prison within twenty-four 
hcILirs, unless such party has first been informed 
that he may, if he will, be carr^s-d to a safe and . 
convenient bouse of his own nomination, and iuis 
refused to nominate. And it is not a refusal if 
the party, without being so informed, asks if he 
may go to a spuiigiiig-hoiise, and being told that 
there^are •lone, makes no further proposal, and 
suffers himself to be taken to one of the two 
prisons previously named by the officer. Gordon 
V. Laurie, 9 Q. B. 6U ; 16 L. j?, Q. B. 98 ; 11 
Jur. 98. 

• Duty on Commitment of Debtor — Debtors Act.] 

— An order of commitment under the Debtors 
Act, 1869, for making default in payment of 
judgment debt is not an “attachment for debt” 
witbin the meaning of s. 14 of the Sheriffs Act, 
1887, which provitles that “where an officer 
being a slilriff, under-sheriff, bailiff, sergeant-at- 
mace, or other officer whatsoever, arrests or h.is 
in custody any person by^irtue of any'siction, 
writ, or attachment for debt, such officer shall 
not .... take such person to any mlson within 
twenty-four hours of the time or his arrest” 
except as therein provided. Mitchell v. Slmpyson, 
59 L. J., Q. B. 355 ; 25 Q. B.*D. 183 ; 63 L. T. 
405* 38 W. R. 565 ; 55 J. 36— C. A. ^ 

Action for Penalty under 32 G-eo. 2,'*c.^8, s. 1.] 

— In an action for the penalty of 50^, for carry- 
ing the plaintiff to a prison under mesne pr^icess, 
within twenty-four hours, the defendant nle^cled 
that it was by the plaintiff’s own consent. Ref^i- 
cation, that the plaintiff did ncit consent : — Heid^ 
that the defendant should begin, as the plaintiff 
did not go for unliquidated danmges. Sdh v. 
Lfumphrey, 7 Oar. & P. 14. 

The sheriff or any of his officers concerned in 
acting contrary to the statute is liable to the 
penalty. Pewhirst v. Pearson, 1 D. P. C. 664 ; 

I C. & M. 365 ; 3 Tyr.*243 ; 2 L. J., Ej:. 143. 

^ In order to justify a sheriff's officer in taking 
a party airested to a tavern, the cons^t of the 
party arrested to be taken there is nece^ary ; 
and the mere submission or acquiescence of such 
party to the dictation of the officer is insufficient. 
Ih 
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. '^rhile the officer was illegally carrying a j 
pufsoner to ^aol, within tvventy>fonr hours fitter , 
a»prest,,he^ to avoid being taken to gaol, consented j 
to go to a tavern, aifd there draw up an agree- 1 
ment for the purpose of getting discharged : — 
Held, that a consent so obtained was not free and 
volimtaiy within 32 Geo. 2, c. 2S, s. 1. Bartsham 
V. BvlIocl\ 10 A. & E. 23 2 P. & D. 24]r 

When two Actions brought against 

Sheriff for same Offence — Stay of Proceedings.] 

— The court will not stay the proceedings in an 
actioTi against a sheriff’s olhcer on 32 G-co. 2, 

« c. iS, s. though a similar action has been 
commenced against the sheriff for the same 
■ offence. Pcc/aZZ v. 2 Term Rep. 512, 712. 

c 

10. Discharge peo3i Custody. 

By the Sheriff.] — A defendant, in custody on 
a ca. sff. received on Saturday an order from the 
creditor for his discharge. The order, on being 
slio’^m to the gaoler, was by him forwarded to the 
sheriff, who lived at some distance from the gaol. 
On the Sunday, a warrant of detainer, founded 
on a ca. sa. which had been issued on the 
prwous day, was served upon the gaoler, who 
thereupon detained the defendant : — Held, that 
he had no right to his discharge, as the shgj^ifl: 
was entitled to a reasonable time to search his 
office for other '^rits against him ; and that the 
service of the warrant on the Sunday made no 
difference. Savmd v. Bidlor, 1 <rp]x. 439 ; 17 
L. J., Ex, .54 ; 11 Jur. 978. 

Under an Attachment.] — Trespass ftill ifot lie 
against a sheriff for refusing to discharge a 
prisoner in cu^ody on an attachment for con- 
tempt, under ll Geo. 4 & 1 Will. 4, c. 36, s. 15, 
rule 5, where he has received no notice of the 
nature of the attachment. Smith v. Eqginqton. 

2 p. & P. 143 ; 6 D. P. 0. 38 ; 7 A. & E. 167 ; 6 
L. J., K. B. 206. 

. A. having been guilty of a contempt in 
chancery was arrested by the sheriff under a 
writ of attachment, and delivered into the 
custody of the governor of a county ^ol, under 
a w^arrant commanding him to keep her in 
custody, so that the sheriff might bring her 
before*^ the court oP chanceiy to answer her 
contempt. The governor having detained her in 
custody beyo^id the prescribed period, although 
the plaintiff in chancery had not brought her to 
the bar according to 11 Geo.^ & 1 Will. 4, c. 36, 
^s. 15 : — ^Held, first, that in proceedings against 
the governor for the ^ndue detention, the proper 
form 'of action was trespass, and not case. 
3IoLme v! 88 L. J,, Q. B. 236 ; L. R. 4 Q. B. 
486 ; 20 L. T. 606 ; 17 W. R. 729. 

11. Form of Return to Writ. 

Cepi Corpus.]-«-Where... a defendant was in 
custody under an extent, and a capias was issued 
against him at the suit of the plaintiff, and 
delivered to the sheriff, who returned “that he 
had taken the defendant, whose body remained 
in prison under his custody,” the court refused 
to allow the return to be amended by striking it 
out, and making another' according to the fact. 
Ihhotmi V. Tindall^ 1 Bing. 156; 7 Moores 
552. ^ 

WiTere the sh^juff, on being ruled to return a 
writ, gave notice to the plaintiff that the writ 
was lost, and that the defendant was in custody, 
th^ plaintiff shoukT have pioceeded as if the 


—Arrelt hy. 1196 

j sheriff had returned cepi corpus ; and the court 
, set aside an attachment issued against the sheriff 
j for not returnir^ the writ, llux v. Idetit Sheriif, 

I 1 Marsh'. 289. 

Non est inventus.]— “ Hot to be found” is an 
improper return to a writ of capias. Rex v. 
Kent Sheriff] 5 D. P. C. 4.51 ; 2 M. & W. 816 • 
6L. J., E£i04. 

If a sheriff returns non' est inventus when 
the defendant is visible, and pursuing his busi- 
ness as usual, he is liable to an action for a 
false return. Beclifovcl v. Wilts Sheriff] 2 Esn, 
475. o ^ - 

But an attachment for not returning the writ 
was discharged without costs, upon an affidavit 
that the defendant was not seen in the county, 
and that the return of non est inventus was 
made too late by mistake. Saxton v. West, 2 
Anst. 479. 

Rescue.] — Semble, that a return by the sheriff 
to a bill of Middlesex, stating that he took and 
detained the defendant until he rescued himself, 
was sufficient, without naming the rescuers, or 
stating them to be people of the county ; but the 
return not stating the arrest to have taken place 
in the county was held to be bad. Rex v, JRd- 
dlesex Sheriff, 1 B. A Aid. 190. S. P., Fermor 
v^Rhillffs, Holt. 537 ; 5 Moore, 184, n. ; 3 Br. & B. 
27, n. ; 17 R. R.675. 

Where a defendant has been rescued from a 
bailiff, the sheriff may return the rescue as from 
his bailiff, and not from himself. Gohheq v. 
Bewes, 3 M. & Scott, 556; 2 D. P. C. 747'; 10 
Bing. 112 ; 2 L. J., C. P. 226. 

Where a defendant is brought upon an attach- 
ment for a rescue, it is the practice of the court 
to put inter]!*ogatories to him, though he does not 
deny the charge in the affidavits, unless the pro- 
secutor waives putting them. Rex v. Ilorseley, 
5 Term Rep. 862 ; 2 R. R. 619. 

Languidus.]— By the return of languidus, 
the illness of the defendant at the return of the 
writ should appear. PerMns v. 2Ieacher, 1 
D. ?. C. 21. 

Where the return stated, that the defendant 
upon being arrested in his own house was con- 
fined to his bed by illness, and could not be 
removed without danger to his life, and so con- 
tinued ill at and after the return of tl^writ, and 
for such cause the custody of the defendant was 
relinquished ; the court refused to grant an 
attachment against the sheriff', and allowed him 
to amend his return upon payment of costs. 
Baher v. Bacenport, 8 D. & R. 606. 

When a party in custody under a ca. sa. was 
too ill to be removed, the court enlarged the 
time for the return of the writ, but could afford 
the sheriff no relTef for the extra costs of keeping 
up the caption. Janes v. Ruhiuson, 11 M. k. W. 
758 ; 2 D. (N.s.) 1044 : 12 L. J., Ex. 415. 

Insane,] — Where a return to a latitat stated 
that the defendant was insane, and could not be 
^emove^d without great danger, and continued so 
until the return of the wiat : — Held, that an 
attachment would not lie against t]ae sheriff. 
Ca venagh v. Collett, 4 B. &; xild. 279. 

12. Action for False Return. 

Sheriff of Colony — Capias ad respondendum.] 

— The sheriff of^a colony is liable, without proof 
of nialioe or want of probably cause, in an action 
for a false return of rescue made by him upon a 



1197 


1198 



writ of capias ad respondendum, for the damage 
which results to the plaintiif therefrom. Ijrasyci* 
V. Maclean, 44 L. J., P. C. 79i L. K. 6 P. C. 
39S ; 33 L. T. 1. 

Estoppel by Eeturn.] — Such return was con- 
-clusive at that stage of the proceedings as to the 
truth of the alleged rescue by the plaintijff, whom 
it rendered liable to attachment for a contempt 
of court, without hiS being allowed to show that 
the facts returned were untrue, and constituted 
a misfeasance by a pub^c ministerial officer in 



13. AcTIO^^ FOR Escape. 

Sheriffs Act, 1887, s. 16. 

a. Gi-enerally. 

Toluntary Eelease ofo Prisoner.] — Where a 
'Sheriff arrested a defendant on a ca. sa. in which 
there not any non omittas clause, within a 
liberty where the mayor claimed the exclusive 
privilege of executing all process, and suffered 
him to go at large before his removal from such 
liberty : — Held, that the sheriff having taken 
such defendant, he was bound to keep him in 
custody ; and, consequently, that he was liable 
for an escape, Plgrjott v. Willies^ 3 B. &: Alj:!. 
•502. 

If, upon the execution of a ca. sa., which 
requires the sheriff to take and keep the body, 
so that he may have it on the return daj’' of the 
•writ at Westminster, to satisfy the plaintiffs of 
their damages, costs, and charges, the sheriff', 
before the return day, receives the money due 
irom his prisoner, and thereupon liberates him, 
.before he has paid it over in satisf£mtion to the 
party entitled to it, he is answerame as for an 
^escape. Slachford v, Ansten^ 14 East, 468. 

B. was on the 3rd of August served with a 
writ under the Bills of Exchange Act at the suit 
•of A., and on the 5th he executed a composition 
Heed, which was registered on the 13th. On the 
.15th judgment was signed for non-appearance to 
.the writ, and a ca. sa. issued on the 25th of 
September, under which he was arrested. The 
sheriff, having notice of these facts, released him 
from custody on being shown the certificate of 
registration of the deed : — Held, that the sheriff 
was liabbajfor an escape. Allen v. Ourtey, 39 

L. J., C. P. 212 ; L. E. 5 C. P. 414 ; 22 L. T. 
.586. 

A sheriff having a writ against G. B., arrested 

M. B., who was the real debtor, and at the time 
■ of contracting the debt had represented himself 
as G. B. : — Held, that the sheriff having been 
informed of these circumstances while he had the 
real debtor in his custody, u^s not bound to 
‘detain him, and therefore that an action would 
not lie against him for an escape. Mqigansi v. 
Bridges, 1 B. & Aid. 647 ; 2 Stark. 314.^ 

Suicide of Eeleased Prisoner.] — A person 
was taken upon an attachment in equity for 
non-payment of money. The sheriff without 
taking bail allowed him to go at large on his 
promise surrender. The sheriff’s officer having 
•called on him to surrender, he shot himself 
before a recapture, but the officer retained his 
body ^eld, that the sheriff was liable as for 
an escape. Moore v. Moore, 25 Beav. 8 ; 27 L. J., 
vCh* 3^ 4 Jun 250 •, 6 U. 288. 

♦ % 4 

^Release for 111 -health.] — If the sheriff alone. 
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on the ground ot^ a debtor's ill-health, makes. apy 
relaxation of the imprisonment, by letting qlie 
debtor reside out of prison, it would ^jC^ine.scaue. 
Haines v. Bad India Moore, P* C. §9 ; 

5.W. E. 159. , 

A defendant to an action, in which the East 
India Company were plaintiff.s, having had a 
vcrdici^iven against him. and jii(lginei?t signed 
for damages and costs, was imprisoned in the 
gaol at Bombay under a writ of capias ad 
satisfaciendum. The medical officer in attend- 
ance having reported that a temporary release 
from confinement was necessary for his health, 
the government at Bomba}’ gave (^-ders ti7 the - 
sheriff and the supenntendeiit of police that he 
should be pjcrmitted teniiiorarily to reside outside 
the gaol, under such surveilhuice as might jigrove 
as little irksome as possible to the prisoner 
while consistent with its perfect efficiency. 
On being informed of the proposal the di^t'endant 
gave a written reply, I shall be grateful for 
any change, and the consideration for my health 
is indeed most welcome.” He was removed to a 
residence outside the gaol, under the charge of 
the sheriff’s peons, and after remaining under 
their charge for some months he was remitted to 
the gaol. An application was made to'^ho 
sufireme court at Bombay that he should be dis-' 
cfi?irged from custody, and was refused : — Held, 
on appeal, by the judicial (Committee of the^ 
I privy council, that the removal of the defendant 
to a residence outside the gaol did not, under the 
circumstances, operate as a discharge ; that the 
custody continued ; and that the defendant, 
havh% as^mted to such I'emoval, was estopped 
from alleging that he • did not continue in the 
custody of the sheriff ; and that the judgment of 
the court below must be affiri?led. Haines v. 
Fnist India Co,, 5 W. E. 159. 

* No Power to Eetake after,] — ^After a volun- 
tary escape, the sheriff cannot retake a prisoner. 
Atlilnson v. Jameson, 5 Term Eep. 25. 

When Guilty of Negligence.] — A., a sheriff’s 
officer, w^t with B. to the house of C. to arrest 
him upon a ca. sa. A. read the warrant to C., 
whereupon C. rushed out against A., who caught 
C. round the waist, but wiSis unable to lieAd him, 
and C. escaped : — Held, that the sheriff was liable 
for the escape. Kieholl v. JUarle.g, 2 Y. &: J. 
399. 

If the sheriff, by^mistake, releases a defendant,*" 
against whom a ca. sa. had been lodged with him. 
it i5 a voluntary escape, t:%Rl the sheriff cannot* 
retake him ; and. if he does, the caption being a 
nullity, lapse of time will not be an bbfection to 
his discharge. Filewood v. Clement, 6 H. P. 0. 
508; 1 W. \V. & H. 16.5. 

If a sheriff’s officer, having taken a pris^ii^Jn 
execution, permits him to go about with a fol- 
lower of his before he flakes hbn to prison, it is' 
an escape. Benton v. Sutton, 1 Bos. & P. 24. . 

If a ca. sa. against A., at th^ suit of B., is 
delivered to the sheriff, and a warrant issues 
thereon, and before the return A. is taken in exe- 
cution by C. and then escapes, B. can sue the 
sheriff for an escape, though A. was never taken 
at the suit of B. , 

f Where a sheriff, in obedience to a warrant 
from a commissioner of bankruptcy, J^ought a 
party whom he had in custody^ in execution for 
debt beyond the limits of his county, in oixier to 
be examined by the commissioner, li^ was bound 
to take such prisoner back again within a epn- 
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venient lime after the examination was o.ver ; 
but’ during the time the prisoner was so nr^ces- 
s^fily bewifd the limits of the sheriffs count}", 
it* ?,'as* sutlicient if^ he was accompanied and 
closely watched by the ofljce]’ ; and it was no 
escape by the sheriff that such prisoner was 
during that time allowed to go about with the 
sheriffs^oailiff to several places, and to (Jine and 
sleep at an inn. v. Bavin. 2 Car. K. 280 : 

4 C. B. 444 ; 11 Jur. 472. 

Eeturn to Custody after Release.] — An attach- 
menMor non-payment of money is in the. nature 
of ijj^esne process : and Avhere the party had been 
tahen and |fermitted to go at large, and returned 
again into custody, and continued in custody at 
the return of the writ : — Held, that the sheriff 
waffnot liable for an escape. LvlcIs v. Morland, 

2 B. <fc Aid. 56. 

Conti?.buted to by Plaintiff or his Agent.] — If 

the agent of the plaintiff' takes upon himself to 
direct the sheriff’s officer as to the mode of exe- 
cuting process, and an arrest i.s.made, the legality 
of which is doubtful, the sheriff cannot be held 
liable for a subsequent escape. Bvi^ v. Btjre, 7 
63f) : 7 Scott, 704 ; 5 Bing. (N.C.) 573 : 

8 L. J., C. P. 346. 

b. Damages. ^ 

How Assessed.] — The true measure of damages 
in an action against a sheriff', for tire escape of a 
prisoner taken on a ca. sa., is, thd^value of the 
custody of the debtor at the moment of the 
escape ; and no deduction is to be mrde cfa ac- 
count of anything which the plaintiff mik>lit 
have obtained by diligence after the escape ; but, 
if the plaintiff ifas clone anything to aggravate 
the loss occasioned by the sheriff"s neglect, or has 
prevented the sheriff from retaking the debtor, 
the damages will be materially affected by such 
coffcluct. Arden v. Goodacre^ 11 C. B. 871 ; 2 

L. M. & P. 383 ; 20 L. J., C. P. 184 ; 15 Jur. 
776. 

The amount of fine to be imposed on the 
sheriff, for the negligent escape of an ^execution 
debtor, will be measured by the amount of injury 
likely to result to the execution creditor, llrcj. 
Y. Lei^nterslii re Slf^jrlf, 9 C. B. 6.59 : 1 L. 

M. & P. 414 ; 19 L. J., C.'P. 320 : 14 Jur. 1026. 

Where the amount of the injury sustained was 

doubtful, the^'court directed an application to 
“stay proceedings on an attaiSiment against the 
sheriff for the escape, to stand over, with liberty 
'^co the execution cred^or to bring an action" for 
the sole purpose of ascertaining the amount of 
damage ^asfeined. II). 

The liability in equity of a sheriff for an 
escape, is the loss actually sustained, and the 
court ^vill ascertain the amount of damages. 
AT^re v. Moore., 25 lleav. 8 ; 27 L. J.-CIi. 385 ; 4 
•Jm*. (N.S.) 250 ; B. 288. 

The principle on whicir the amount is to he 
ascertained iSjfby charging the sheriff with the 
debt, and throwing on him the onus of proving 
that less would have been recovered if the debtor 
had remained in custody or given hail. Jh. 

In an action against a sheriff for an escape, it 
was proved that the debtor, though insolvent, 
was the only son of a wealthy father, who wasr 
upwards ^f lUO years old ; "and that shortly 
befoi'c'the arrest the debtor’s solicitor had offered 
to pay a composition on his debts of 6s. in the 
pound. Th^ judge directed the jury to give as 
damages the value to the creditor of the chance 
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of the debt, or any portion of it, that would have 
been extracted by the iLebtor's remaining in 
custody : — Held, a light direction, and the jury 
having -given '’^Substantial damages, the court 
refused to disturb the verdict. Jh. 

In an action against a sheriff for the escape or 
an execution debtor, the measure of damages is 
the value of the custody of the debtor at the 
time of the escape : but in estimating such value 
the jury is not liniited to the consideration of 
the acmal available means of the debtor, but 
they may consider, accQivling to the evidence of 
the" case." the value of the chances of the creditor 
obtaining payment by hontiitaing srrh imprison- 
ment. Macrae v. Clarhe^ 1 H. (k; R. 479 : 35 
L. J., C. P. 247 ; L. K. 1 C. P. 403 ; 12 Juiv 
(N.S.) 708 ; 14 L. T. 408 ; 14 W. B. 655. 

xin attorney having obtained judgment against 

B. at the suit of x\.. employed C., another attor- 

ney, to sue out execution. C. accordingly sued 
out a ca. sa. against B., under which he was- 
taken in execution. B. [ircvailed upon the- 
sheriff’s officer to discharge him, upon his paying 
him the debt and costs, 45Z. 2.s-. P., a clerk of 

(with, as the jury found, C.’s concurrence), re- 
ceived 20Z- of the money from the officer. Jn art 
action against the sheriff for the voluntary 
escape, the defendant paid 25/. 2.;.'. into court, ^ 
apd pleaded payment of the 20/. : — Held, that 
the payment to "P,, being a payment to C., the 
defendant was entitled to a verdict, the plaintiff 
having sustained no damages by reason of the 
escape, beyond the amount paid into court. 
Jfcmuii/of V. Hale. 7 C. B. (N.S.) 487 ; 29 L. J.,. 

C. P. 137 ; 6 Jur. (x.S.) 554 ; 8 W. B. 116. 


I. FEES, POUNDxiGE, AND COSTS. 

1. Bight of Sheriff to. 

See s. 20 of Sheriffs Act, 1887. 
a. G-enerally. 

At Common Law.] — At common law, a sheriff 
has no right to take fees for the execution of 
process. Bew v. Pantons, 2 B. & Aid. 562 ; 1 
Chit. 295 ; 21 B. B. 404. 

Taxation — Eeview of — Appeal.] — A taxation 
of sheriffs’ costs and charges by a m^ter of the 
supreme court or district registrar ot the high 
court, under the general order as to fees of the 
31st of August, 1888, made in pursuance of the 
Sheriffs Act, 1SS7, is not the subject of review' 
under the provision of Ord, LXV. r. 27 
(39-41) of the rules of the supreme court. 
Such taxation is a mere calculation of amount., 
and, per se, fixes no liability on the person 
assessed. Towntnd v. Yorlishire Sheriff', 59' 
L. J., Q. B. 156 ; -24 Q. B. D. 621 ; 62 L. T. 
402 ; 3S^V. B. 381 ; 54 J. P. 598— D. 

Expenses of Enquiries Incurred by Sheriffs. 
Officer — Eight of Sheriff’s Officer to Sue Exe- 
cution Creditor.] — A sheriff's officer concerned 
ill the execution of a writ of fi. fa. is not en- 
titled to maintain an action against thef^.xecution 
creditor to recover expenses incurred in making 
enquiries as to the goods of the execution debtor. 
The sheriff is the only person empovvered^y s. 20, 
s.-s, 2, of the sheriff's Act, 1887, to sue for the 
recovery of suclp expenses. S^vith v. Broadhent, 
61 L. J.-Q. B. 490 ; [1892] l^Q. B. 551 ; 66 InT. 
260 ; 40 W. B. 332 ; 56 J. P. 34.5. 
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Bankruptcy of Debtor— Delivery of Goods to 
Official E-eceiver.]— After a sheriff has handed 
over a debtor’s goods to the trustee, he is entitled 
to costs, although the goods prc^Ve to be worth 
nothing to the bankrupt's estate. A sherilf 
cannot charge in respect of rent paid by him to 
the debtor’s landlord. Mv parie^ Wells, 

In re, post, col. 1203. 


b. Fi. fa. 

Eight to.] — A sheriff is not entitled to pound- 
age until th^^i goods ‘^re said. Amu., Lofft, 433. 

If he levies he is entitled to poundage, though 
the parties compromise before be sells any of the 
goods. Alehin v. Wells, 5 Term Eep. 470 ; 2 
E, E. 641. 

He has no right to poundage, whfere the 
amount of the executior^ is tendered to him 
before levy. Oolh- v. Coates, 3 P. & D. 511 ; 11 
A. & E. 826 ; 9 L. J., Q. B. 232. 

He is entitled to poundage on the sum he 
received under the execution only, and not on 
the amount claimed or seised. Hex v. Rohim 
S071, 2 C. M. & E. 334 ; 4 D. P. C. 447 : 1 Gale, 
209 ; 5 Tyr. 1095 ; 4 L. J., Ex. 319. 

If a sheriff, who has seized pursuant to a writ 
of fi. fa. the goods of an execution debtor, is paid 
out before sale, he is not entitled to poundage, 
but he is entitled to a discharge fee for the release 
of the goods. Roe v. Hammond, 46 L. J., C. P. 
791 ; 2 0. P. D. 300. 

The goods of the defendants were seized by 
• a sheriff under a fi. fa. Issued at the suit of the 
plaintiff, and afterwards a similar writ in an 
action by I. against one of the defendants was 
lodged with him. The sheriff remained in pos- 
session some days afterwards, but ultimately the 
amount of the judgment debts was paid on 
behalf of the defendants, and no part of the 
goods seized was sold- The sheriff claimed and 
received payment of a discharge fee in each 
action, and in the action at the suit of I. 
poundage and a levy fee. A rule was obtained 
under 1 Viet. c. 55, s. 3, for a return of these 
fees and the poundage : — Held, that the sheriff 
was not entitled to poundage, which must be 
returned : but that he was entitled to retain the 
discharge fees and the levy fee. Ih. 

A sherig who by compulsion of a fi. fa. re- 
covers the amount of a judgment debt, is entitled 
to poundage, although after seizure he is paid 
out by the execution debtor without a sale of any 
portion of the goods seized. Alortlmore v. Cragg, 
47 L. J,, C. P. 348 ; 3 C. P. D. 216 ; 38 L. t. 
116 ; 26 W. E. 368— C. A. 

A sheriff’s officer went with a warrant for exe- 
, cuting a fi. fa. to the execution debtor’s shop, 
told the debtor the particularS^of the w^arrant, 
and that unless payment was -made a man must 
remain in possession. The debtor tl^reupon, 
although he had paid the debt to the creditor,, 
paid the amount demanded, which included 
poundage and levy fees : — Held, that there wms 
a sufficient seizure and levy to render poundage 
and levy fees payable. Blsslehs v. Bath Collie7^7j 
Co., 47 L^J., Ex. 408 ; 3 Ex. D. 174 ; 38 L. T. 
163 ; 26 W. E. 215— C. A. 

A sheriff’s officer went with a warrant to the 
defendalit’s premises for the purpose of levying 
uncler affi, fa., and, without saying or doing any- 
thfirg-inore, produc^^d the warrant and demanded 
th%debt and costs, together witS poundage and 
expenses of levy. ’^The money was paid under 


profit : — Held, Aiat this did not amount to a 
levy< 5 ,so as to entitle the sheriff to poimdace or 
the officer to fees. SaAi v. B I eke. Ism. WW 2 
G. P. 252. _ ' ' ' 

Subsequent Bankruptcy of Debtor. 1 — 

Where the goods of a trader iiave been takeiV in 
executi^ for a sum exceeding 5U/.. anl bank- 
ruptcy ensuing, the sherilf has been restrained 
from selling, the sheriff is entitled to be paid by 
the trustee out of the estate nf the bankiaipt ail 
expenses properly iucurred by him in keeping 
and taking possession of the goods and^ pre" 
paring for a sale, notwithstanding that no ^^ale 
has taken place. Crageroft, In ^re? Brown hig, 
Ex parte, 47 L. J.. Bk. 96 ; 8 Ch. D. 590 : 38' 
L. T. 364 ; 26 W. E. .5.59. 

A judgment debtor against wboiffi^here was 
an execution in the sheriff’s hands had committed 
an act of bankruptcy of which the sheriff had 
notice, and on foot of which the judgment 
debtor w^as afterwards adjudicated bankrupt. 
The sheriff, notwith-standi ng such notice, sold 
the debtor’s goods under the execution, deilucted 
his poundage fees and expenses of the side, and 
paid the balance to the assignees : — Hell, that 
the sherilf was not. entitled to these deductis^s. 
Priestly, In re, 23 L. E., Ir. 53(5. 

li writ of fi. fa. for 283/. 4.v. Id. was delivered 
to a sheriff, under tvliich seized several 
musical instruments at the warehouse of P., the 
execution debtor, who was a pianoforte seller ; 
and without deceiving any directions from either 
P. or the execution creditor, but acting on his 
own ^espqsisibility, the sheriff without, as the 
court considered, sufficient grounds for doing so, 
removed the goods from P.’s premises to a .sale 
mart situate clo.se by, where a sir^ill part of them 
were sold by auction for 62/. and in conse- 
quence of the insufficient bidding the sale of the 
remainder was adjouriietl. P. w'as adjudicated 
a bankrupt before the day to which the sale was 
adjourned. The sheriff claimed, as against P.’s 
assignees in bankruptcy, to retain out of the* 
proceeds of the sale in liis hands fees on the 
entire sum for which the execution was issued,, 
together \^vith the expenses of removing the 
goods to the sale mart and the hire of the mart : 
— Held, that the sheriff wa'^only entitled^ to re- 
tain fees on the amount actually levied, and that 
the residue of his claim must be disallowed. 
Purcell, In re, 13 L. E., Ir. 489. 

^ a 

Writ Set Aside for Irregularity.] — He is 

entitled to retain his poundage though the exe-« 
cution is set aside for irregularity. B alien v. 

Ansley, 6 Esp. Ill ; 9 E. E. 810. ^ i 

But a sheriff is not entitled to poundage, 
where, after seizure and before sale, the judg- 
ment and all subsequent proceedings are. set 
aside for irregularity. Miles v. Harris, 12 
(N.S.) 5o0 ; 31 L. E, C. P. 361^ 6 L. T. 649. 

Amount Allowed. ] — On foot of fi. fa. marked 
for 30/. 8.9. 11^., the sheriff*, by seizure and sale , 
of a term of years, levied 530/., and with the 
assent of the attorney of the execution debtor 
retained poundage fees on the whole sum levied : 
— Held, that he was entitled to poundage fees on 
• the sum marked on the writ, and '’no more, 
Byrne v. Hntehison, Ir. R. 9 C. L. 76. 

By 7 Will, 4 & 1 Viet. c. 55 (rep^akd), a 
' sheriff might, under a fi. fa., ievy the amount 
of his fees, authorised by that statute, though 
not indorsed on the writ, and was Aot bound to 
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■specify separately the amoimf of such fefCs in 
his’ return. Curtis v. May tie, 2 D. (x.s.) 3^ 

sheriff on making a levy under an execu- 
tK^,Js only entitle to his poundage under 29 
Eliz. c. 4, and to such fees gs are allowed by the 
table of fees framed under 7 Will. 4 1 Viet, 

c. 35 ; and, although he is put to extra trouble 
and exi^-nse in making the levy, he cainjpt claim 
more. Slater v. Haines or Hayes. 7 lu. & W. 
413 ; 9 D. P. C. 221 ; 10 L. J., Ex. 100. 

Where, after the goods of a debtor have been 
seized, the debt and costs 'are paid by him, the 
sherffi's officer is not entitled to charge the fees 
allwved, “Jpr search for detainers,” or “for 
supersedeas' discharge to any writ or process, or 
for the release of any goods taken in execution.” 
Ma^.evs v. LoicfJier^ 11 C. B. 948 ; 21 L. J., 0, P, 
dSO; lOJur. 374. 

sheriff is entitled to poundage on the wdiole 
■amount realized by the sale, although a portion 
■of it is'J^aid over to the landlord for rent ; but 
the sheriff is not entitled to extra expense caused 
bv an adverse claim to the sfoods. Davies v. 
Hdmonds, 1 D. L. 395 ; 12 M. & W. 31 : 13 
L. J., Ex, 1. 

^fe^Teral Writs of Fi. fa.] — Where goods of 
the debtor have been seized by the sheriff and 
subsequently another writ of fi. fa. against ^^'he 
same debtor is hg,nded to him for execution, the 
' 'Sheriff is not entitled to charge a levy fee or 
mileage for a seizure under such second tvrit un- 
less there is in fact a fresh seizure f.i a different 
place. If the sheriff, when the second writ is 
delivered to him, has seized goods binder the 
first, he may be said, immediately upon the de- 
livery of the latter writ, to have seized the goods 
under that alsof* Heyit, JS,v jmrte^ Wells ^ In re^ 5 
B. 226 ; 6*8 L. T. 231 ; 10 Morrell, 69. 

Amount Recovered— Deductions that may be 
.m^e by Sheriff.] — A sheriff, previously to a 
sale by public auction of the goods of a debtor, 
‘having issued three advertisements of such sale, 
wslaimed to deduct from the proceeds of the sale 
loi*. as the costs of these advertisements, under 
24 & 25 Viet. c. 134, ss. 73, 74 ; — Herd, that he 
was not entitled to do so, and that his charges 
were ijegulated by ^ Will. 4 cV- 1 Yict. c. 55. 
Hraitlucaite v. Harriott, 1 H. A C. 591 ; 32 
L, J., Ex. 24 ; 9 Jur. (N.S.) 26 ; 7 L. T. 363 ; 11 
W. E. 93. 

A sheriff who has seized ^ods under a fi. fa., 
and disposes of them by bill of sale, has no right 
^o deduct from the ^cnount received the charge 
of appraising the goods previously to the sale. 
PliillljJs ^7. 6a nterhiiry (^Viscount') J 11 M. A AV. 
fil9 ; 1 D. & L. 283 ; 12 L. J., Ex. 401. 

Cost^of Keep of Animals.] — The masters will, 
iifix^prdper case, allow for the keep of animals, 
by virtue of the general authority given to them 
by the table of fees, to allow a sum “for any 
.duty not tho»^ein provided for.” Gaslcell v. 
.Sefton, 14 M. & W. SU2 j 3 D. «& L. 267 ; 15 
L. J., Ex. 107. 

What can be Set off against Claim of Sheriff.] 
— In an action by a sheriff against an execution 
creditor for poundage, the defendant claimed to, 
set off' the expenses which he had paid, of a bill 
of scEis and appraisement, preparatory to an 
assignment in trGst for the creditors of the party 
whose goods^ were seized : — Held, that, 'without 
further evidence on the defendant’s part, the 


payment in respect of such a sale could not be 
considered as made for the sheriff, and could not 
be set off. Marshall v. Hicks, 10 Q, B. 15 : 16 
L. J., Q: B, 134^; 11 Jur. 305. 

Preparing for Sale — ^Withdrawal of Execution 
— Percentage — Ship.] — By an order dated 3 1st 
Aug. 1888, and made under the Sheriffs Act, 
1887, a scale of fees to be demanded and received 
by a sheriff upon the execution of writs of fi. fa. < 
is fixed. Amongst others it provides that he 
shall demand, “ for the^’nventory and valuation, 
cataloguiug, lotting, and preparing for sale, 
where no sale takes -^place ' by reason of the 
execution being withdrawn, satisfied, or stopped, 
24 per cent, on the value of the goods ” : — Held, 
that the above rule did not apply to the sale of a 
ship. Cohen v. De Las Rims, 64 L. T. 661 ; 39 
W. E. 539. 

Right to Possession Money — Receiving 

Order made before Sale — Delay of Sale.] — On 

2nd September, 1889, the goods of the bankrupt 
were seized by the sheriff under a writ of fi. fa., 
and in consequence of interpleader proceedings 
the possession was continued without selling 
until 2nd October, 1889, when, on notice of a 
receiving order having been made against the 
bankrupt the goods were delivered by the sheriff 
tf the official receiver. Possession money for 
30 days was taxed off the sheriff’s bill of costs 
and the sheriff applied for a review of taxation : 
— Held, that the proper order was that the 
amount should be aUoweel unless the official 
receiver within seven days required the sheriff 
to take out a summons before the master to have 
the costs disposed of. If such summons were 
taken out the official receiver to be at liberty 
to appear on it and to contend if so advised 
that the claimant or the execution creditor 
ought to pay the possession money in dis- 
pute. EsseiG Sheriff, Ex parte. Levy, In re, 63 
L. T. 291 ; 38 W. E. 784 ; 7 Morrell, 125. 

“Incidental Expenses.”] — AVhere proceedings 
were stayed by a judge’s order, on condition of 
the payment of the debt and costs on a certain 
day, and in default the plaintifi: to be at liberty 
to sign final judgment and issue execution for 
the amount of the debt, with costs of the judg- 
ment and execution, sheriff’s pouiidag-e, officers’ 
fees, and all other incidental expenst!5 : — Held^ 
that the sheriff would not be justified in levying, 
under the head of “incidental expenses,” the 
costs of a rule to return the writ. Hutchinson v. 
Humbert, 8 M. ik W. 638 ; 1 D. (n.b.) 78. 

c, Elegit. 

Right to.] — A^heriff is not entitled to pound- 
age upon an elegit, unless he has extended the 
land un(ier the writ. Carter v. Hughes, 2 H. & N. 
714 ; 27 L. J., Ex. 225 ; 6 W, E. 212. 

Amount of.] — On the execution of an elegit, 
the sheriff’s poundage, under 3 Geo. 1, c. 15, s. 16, 
and 8 Geo. 1, c. 25, s. 5 (repealed), was calculatecL 
on the yearly value of the lands extep.ded, and 
not on the sum to be levied under the writ. 
Hash V. Allen, E. & M. 16 ; 4 Q. B. 784 ; 12 
L. J., Q. B. 298. 

d. Crown Process. r- 

^ n 

Right, to.] — The 3 G-eo. l^c. 15, which giwes 
the sheriff poundage in cases where the debt is 
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^clne to the crown, applies only to cases between ' 
party and party ; but where the sheriff was put 
to extra trouble and expense^ at the request of 
> the prosecutor, in executing ai habere facias 
possessionem under an extent, he is entitled to 
^bh expenses on the taxation of costs. Cajjj) v. 
Johnson^ 7 Moore, 518 ; 24 E. E. G89. 8. P., 
Stejyhms v. Rotlmell^ 6 Moore, 338 ; 3 Br. iic B. 
143. 

^ No poundage is due on nn^ey seized in the 
orown debtor’s possession, under an extent 
against the latter. Tillers^ 8 Price, 587 ; 

Wightw. 95 ; 22 Ej^. 778. 

Nor on nngiey para by t%e sureties of a crown 
debtor who has been arrested on crown process, 
in order to obtain the release of his person. 75. 

A sheriff has no authority, under an extent, as 
.such sherifi:, to collect debts due to the crown 
debtor ; and if he receives such debts, he cannot 
make them the ground of # charge for poundage 
on the amount. 75. 

A sheriff has no right to levy costs or pound- 
age, or any incidental expenses, under an extent 
on a simple contract debt. Reus v. Tidmarsli^ 5 
Price, 189. 

Where two extents issued against A., and an 
extent in aid into another county against B., for 
the same sums, and B. paid the whole debt, 
giving notice to the sheriff to retain the monm" 
till the legality of the extent in aid was triecf ; 
and afterwards A. paid part of the money to B. 
in consequence of an arrangement between 
them, selves : — Held, that the sheriff who took 
the inquisitions against A. was not entitled to 
any share of the poundage. Rex v. Rowlea^ 
Wightw. 116. 

If, on an extent issuing against the acceptors 
of bills for the purpose of levying a debt of the 
crown, the drawers, after the execiftion of that 
process, take up and pay the bills, they are not 
liable to pay poundage on the levy. Rex v. 
Rreme^ 2 Price, 58. 

The sheriff is entitled to levy costs under 42 
Geo. 3, c. 99, on an extent against a collector of 
taxes ; and poundage is included in the w'ord 
“ charges,” and may be levied. Rex v. Colllmj- 
ridge^ 3 Price, 280. 

Selling under a Venditioni exponas.] — 

•If the sheriff sells under a venditioni expouas, 
he is not eiititled to deduct anything, either for 
extra exj^nses or poundage, and he must make 
,a return of the w^hole sum produced by the sale ; 
when the court will order it to be paid over, de- 
ducting poundage. Rex v . Jones^ 1 Price, 205 ; 
15 E. E. 719. 

Amount of.] — Where the sheriff, beside his 
poundage, charged 5 per cent, for an auctioneer 
to sell malt taken under an Extent, the court 
disaliow^ed the charge. Rex v. CmclieMliorjge^ 2 
Anst. 412. • 

Where two extents issue into different comities, 
the sheriff* who completes his levy is entitled to 
full poundage. Rex v. Caldieell, 1 Anst. 279. 

Though the debt is voluntarily paid to him. 
Rex V. 75‘y, 2 Anst. 358. 

If paicj^before a venditioni exponas is issued to 
either. Rex v. Barher^ 3 Anst. 717. 

-e. “ Costs of Execution ” under Bankruptcy 

. ^ Act. 

• w 

Unreasonable period of Possession at Creditor’s 
Bequest. ]~A shenllt who has remained in posses- 
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^sion ■%r an nnreaSoiiable period at the instance of 
the execution creditor, and without the debtor's 
consent is not entitled under s. 4G tjie P.af k-- 
ruptcy Act, 1883, to charge against the "(Itpylfr 
the costs of retaining sucli possession IjeV'.nid 
w'hat is a reasonable period. Alv.svor Sheri Ex 
purte^ Finch, In re, 65 L. T. 466 ; 46 W. E. 

175 ; 8 Morrell. 284. * # 

Possession retained at request of Execution 
Creditor and Debtor— Eeceiving Order.] — After 
seizure under a w^rit of di. fa. the sheriff remained ' 
in possession of the debtor’s goods without sdliiig, 
at the reeiuest of the execution creditor ain^ of 
the debtor. A receiving order was sfibsequently 
made against the debtor, and the sheriff handed 
over the goods to the official receiver, and claimed 
possession-money for the time he ‘'T^^uimea in 
possession : — Held, that the sheriff wus 
to the posse.ssion-money claimeil as being part if 
the “costs of execution” wffthin s. ll^of the 
Bankruptcy Act, 1890. Hurley, In re, 5 E. 396; 

41 W. E. 653 ; 10 Morrell, 12U.‘ 

Expenses of Eeaping Growing Crops.] — A 

sheriff, having taken in execution standing . 
corn, expended money in having the 
reaped, threshed, and dressed before sale. No 
authority to do this was given him either by the 
execution debtor or creditor, bj^it it was done by 
the sheriff for the purpose of increasing, and did ' 
in fact increase, the selling value of the corn : — 
lieid, that t^e sheriff* had no power to incur this 
expense, and theretore was not entitled to the 
same^s c<^ts of the execution under s. 46 of the 
Bankruptev Act, 1883. Cornier, Ex parte, Wood^ 
ham, In re, 57 L. J.. Q. B. 46 ; 26 Q. B. D. 46 ; 
58L. T. 116; 36 W. E. 526. 

Poundage.] — When the bankruptcy of a 
judgment debtor supervenes after seizure, but 
before sale, by the sheriff under a wait of fi.ffa., 
the sheriff is liot entitled to poundage under the 
w’ords “ costs of execution ” m sub-s. 1, of s. 46,* 
of the 'Bankruptcy Act, 1883. Liulmore or 
Ludford, In re, 53 L. J., Q. B. 418 ; 13 Q. B. D. 
415; 51 l!. T. 240; 33 W. E. 152; 1 Morrell, 
131. 

f. In Other^Cases. , 

On Jury Process.] — A sheriff Ims no right to 

charge the fees in the tixble aiitaorized by the 

judges by virtue 6? 7 Will! 4 & 1 Viet. c. 55, fof 
jury process, in special jury"" causes, since the 
altdi'ation in the mode summoning '^pecia'T 
juries by 15 (fc 16 Viet. c. 76, s. 108. Bennett v. 
Thonqjnori, 6 El. & Bl. 683 ; 2 Jur. 613 ; 4 

W. E. 614. 

A sheriff wdll not be allowed extra expenses of 
summoning special jurors, on account ^^f ^leir 
residing at a distance fi’om each other ; ana fire 
court wdil grant a rul^absolu^ for the sheriff tO 
refund the money received on this account, 
though he has actually expend&d. it. ZaKe v. 
Sewdl, 1 Chit. 175, 

2. Eecoveby of Fees. 

a. By Sheriff. • 

* By Action— On Promise to’ Pay.] — He may 

have an action upon a promise to p'Sj'trK fees 
due by law^ ; thus, in consideration that the 
sheriff at the defendant’s request w;f)uld levy an 
execution, he promised to pay him such * 
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the statute of 29 Eliz. c. 4, ^Jows. Stanl-m t. 
Surjard, Cro. Eliz. 054. 

• ^11 actiio^t will not lie upon an implied pro- 
r5bsL.t6 repay a sheriff the expenses incnrretl in 
seizing and keeping possession under a ti. fa., 
which, was ultimately abandoned on account of 
the refusal of an indemnity, even after the de- 
fendantahas recognised the claim by^ paying 
money on account. Billie v. llaveloclt,- 6 Camp. 
374 ; 14 E. E. 758. y. P.. Lane v. Seictdl^ 1 
Chit. 175. 

— ^ On Abortive Execution.] — ‘Where the 
she?^iff levied and received the money, and after- 
wards, the ’judgment and execution being set 
aside for irregularity^, and the money ordered to 
be i;etyirned, paid it back with the assent of the 
j)laintiit :^7S.eld, that the 43 Geo. 3, c. 46, s. 5, 
-^-*?not take away his remedy by^ action against 
tice plaintiff for his poundage. Bawatonie v. 
Willii?3<i)n, 4 M. S. 256 ; 16 E. R. 455. 

Against Solicitor in Cause.] — A sheriif 

cannot recover his charges for executing a ti. fa. 
by action against the attorney in the cause, un- 
less there ore s})ecial circumstances from which 
a may infer an actual undertaking by the 
attorney to pav. Mayhevij v, ^lanxfieUl, 9 Q. B. 
754 ; 10 L. J./Q. B. 102 ; 'll Jur. GO. ^ 

Ca. sa.— Against PlaintiiF or Defendant. ] 

— A sheriif may' maintain an action for his fees 
for executing a ca. sa. against eithef^the plaintiff 
or the defendant in the original action. Baijot 
V. Malone, 5 L. E. Ir. 454. ^ ^ 

What can be Set off by Execution Credi- 
tor.] — Where an execution creditor paid the ex- 
penses of a sale by a|:>praisement of ,the goods 
sold under a ti. fa. : — Held, that, in the absence 
of proof of the circumstances under wdiich the 
appraisement took place, lie could not set otf the 
.amount so paid against the sheriff's demand for 
poundage. Marshall v. MieJis, 10 Q. B. 15 ; 16 
L. J., Q. B. 134 ; 11 Jur. 305. 

f 

Evidence in.] — In an action by a sheriE 

for his poundage, 14'oof that he has acted as 
sheriff ^is sufficient evidence of his being so, 
without prohif of his appointment. Bnnhiiry v. 
Matthews, 1 CHr. & K. 380. 

. — In an action sheriff’s officer 

produced the warmnt under which he had acted, 
^’hich.,concluded, gjyen under the seal of. my 
office,” The only seal to it was a small piece of 
blue panel’ y^mfered to it, and stamped with a 
wafer-stamp. The officer stated that he did not 
■know this to be the seal of the sheriif, or of his 
office 1 but Slated that he had receivecl the war- 
ran^.tom Mr. B., who had acted as the sheriff s 
.under-sheriff, and that it was precisely similar to 
ail the other warrants on which he had acted : — 
Held, sufficient proof of the seal, i b. 

By Sale of Goods Seized,] — W’hen goods have 
been seized under a ff. fq,., and the execution 
creditor afterw’ards becomes disentitled to re- 
cover the amount of the judgment debt,' the 
sheriff cannot, at least without instructions fiom 
the execution’ -creditor, seU any portion of tlie^ 
gcods-stsTed in order to realize thereby the 
amount of his possession-money, fees, and ex- 
penses. Sneart/ wAhdy, 45 L. J., Ex. 803; 1 

- Ejx. I),299;'34L. T. 8O1. 


Goods having been seized under a fi. fa., the* 
execution debtor under the Bankruptcy^ Act, 
1869, s. 126, entered into a composition, to which 
the execution creditor assented. The sheriff < 
afterwards, without instructions from the erm- 
cution creditor, sold a portion of the goods seizM 
under the writ in order to realize the amount of 
his possession-money, fees, and expenses. The 
execution debtor having sued in a county court 
the sheriff for ah unlawful sale, the judge 
directed the jury, that in the absence of evidence 
to show that the sheriff-yvms required to proceed 
to the sale by the execution_.^reditor, a cause of 
action accrued to the'^xecubion debtor; — Held, 
that the direction by the judge of the county 
court was correct. I b. 

By Betaking Goods.] — If a sheriff leaves goods 
taken in execution with a person who parts with 
the possession of tlienh he has no right to retake 
them merely to secure his own poundage, in a 
case where the execution was fraudulent. Goode 
V. Langley, 7 B. cS: C. 26 ; 5 L. J. (O.S.) K. B. 353. 

Against Assignees in Bankruptcy.] — A sheriff 
having seized under a ti. fa., notice was given of 
a prior act of bankruptcy by the uebtor, and a 
petition was filed under wdiich he was adjudi- 
cated bankrupt, the goods remaining unsold, and 
the messenger took possession of them : — Held, 
that the sheriff was not entitled to a rule calling 
upon the assignees to pay him the expenses of 
preparing ' for a sale of the goods. Searle v. 
Blaise, 14 C. B. (N.S.) 856. 

b. By Officers. 

By Actio*! — When Maintainable.] — Where 
there is an express promise, a sheriff’s officer 
may maintain an action for fees. Ornierod v. 
Foskett, Beake’s Add. Gas. 77. 

Against Solicitor of Execution Creditor.] 

— The solicitors of a judgment creditor, in the 
course of their duty as such solicitors, lodged a 
writ of fi. fa. at the office of the sheriff, with a 
request for execution, giving however no instruc- 
tions as to the selection of any particular bailiff. 
The sheriff’ employed one ot his officers to exe-* 
cute the writ, which the officer theitiupon pro- 
ceeded to do. On an action being bought by 
such sheriff's officer against the solicitors of the 
judgment creditor to recover his fees for execut- 
ing the writ : — Held, that the solicitors were not 
liable to pay the fees ; that the law, apart from 
a contract to pay them (express or implied), cast 
no such liability upon them ; and that, from the 
mere fact that they in the ordinary course of 
their duty" lodgei the writ at the sheriff’s office 
for execution, no such contract could be implied. 
Mayherfy. Mansfield (supra) followed. Brewer 
y. Jones (infra) dissented from. Rotjley. Bnsby, 
50 L. J., Q. B. 196 ; 6 Q. B. D. 171 ; 43 L. T. 
717; 29 W. E. 315~C. A. 

A sheriff’s officer may maintain an action 
against the attorney of the plaintiff in the 
original action for caption fees anc^ conduct 
money, on proof of an employment by the attor- 
ney, and ot its being the usual course of business 
for the attorney to be charged with andt to pay 
such fees. JVewton v. C/tam^ers, ID. & L. 869 ; 
13 L. J., Q. B. 141 ; 8 Jur. 21^. ^ 

Proof of the ffsage of lusiness is admissibly to 
establisli such liabiffty of tlic^attorney. Ib. 
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an action by a sheriffs officer agrinst the I itlnrtha 


J41 anacuioii uy asaerirrs omcer agrinst me itTnrtbM' appeared that he had recoired ffoni 
attorney of the plaintiff, for levy and caption the defAdant in execution the sum of 78/. lOs-.; 
fees, evidence of usage that the sheriff's officer as and for his fees upon the execution, and a-* 
*iivays looks to^ the attorney ahc% not to the farther sum (jf .lO/. for forbearance. and“affei>< 
plaiiffiff in the action, cannot be admitted, wards deducted from the sum* levied 4yd 

Jinfl,wn^ 4 D. & L. 760 ; 2 B. C. Rep. 55 ; for his fees u]>on the ^execution. The court 


11 Jur. 610. 

The attorney who engages the services of the 
jJmiliff, and not the client, is the party liable to 
xte bailiff for the, fees' usually allowed on taxa- 


declared him entitled to the sum of 20/. 2.s\, 
and no more, for fees, and ordeled him. yyhin 
ten days, refund the 78/. and the’ 50/., 
and also tlfe difference between 49/. 14.?. and 
20/. 2.?., wifllf.' interest at 0 per cent, from the 


tion for the execution of process. JF/tl/umk i 261. 2.?., wifl^' interest at 0 per cent, from the 
V. Quavterman, 3 G. B. S. P., MaHe v. | time of the payments, and also to pay interest 

3T^i}in, 6 D. & L. 42 60S ; 17 L. J., Ex. i on the snm levied for the time he held it in Ws 


386. w • 

The attorney in an action, who lodges a fi. fa. 


hands, and all the costs of the motion as betweep^ 
solicitor and client. Ih. ^ 


with a sheriff, is liable to the bailiff b}^ whom it 
is executed, for the fees due to him, although no 
directions were given by the attorney to the 
sheriff as to the jjerson by whom the writ should 
be executed. Brewer v. 10 Ex. 655 ; 3 

C. L. B. 369 ; 24 L. J., Ex. 143 ; 1 Jur. (N.S.) 
240 : 3 W. B. 215. 

A sheriff’s officer having made an ineffectual 
levy upon the goods of a debtor by reason of a 
claim by an assignee, upon which the officer was 
obliged to abandon the possession, is not entitled 
to sue the attorney for the creditor who sent the 
fi, fa. to the sheriff for execution, for his charges. 
Cole v. Terry, 5 L. T. 347. 

A sheriff's officer, employed to execute a fi. fa., 
cannot recover his fees ff-om the attorney at 
wdiose instance the writ was issued if the exe- 
cution becomes abortive, and does not result in 
any benefit to the party at whos.e instance it was 
issued. Xeicnmii v. Merrlnian, 26 L. T. 397. , 

The attorney of 'B., wdio had recovered judg- 
ment against 0., issued a ii. fa, and delivered it 
to the sheriff, who made out his warrant to D. 
to make a levy on the goods of 0. D.? however, 

levied on goods which were claimed by E., and 
having kept possession for eleven days, he wmnt 
out of possession pursuant to an interpleader 
order. D, having sued the attorney for liis fees : 
— Held, that as he had done nothing in respect of 
the levy that was beneficial, he was not entitled 
to recover them. Ih. 


A deed of deputation, bv which high sheriffs 
appoint a sub -sheriff, and which provides that 
the first 2,400/. received bv the siib-5^^i5^6^ 
fees in the office, are to be paid to the higK. 
sheriff, then the surplus (if any) to the extent 
of 800/. to the sub-sheriff as a salary. and»the 
farther surplus (if any) to the high sheriff, is not 
illegal, nor in violation of 12 Cleo. 1, c. 4. 
Drummond v. Bonder, 1 Ir. Eq. B. 223. 

3. Remedy for Extortion) • . 

By Action — When Maintainable.] — Where a 
^heriif claimed as of right, upon a warrant issued 
Dj him in the execution of his offij^e, a larger fee 
than he was entitled to by lawg and the attorney 
paid it in ignorance of the law : — Held, tlmt the 
latter might mSiitain an action for the excess 
paid above the legal fee, or might set the 
same in1lan«^ction by the sheriff against hire?- 
Detv V. Parmns, 2 B. &; Aid. 562 ; 1 Chit. 295 ; 
21 B. B. 404. 

Refusing to Deliver up Goods unless paid 

Extortionate Sum— Evidence.] — A sheriff’ seized 
goods in the possession of S. to satisfy a fi. fa. 
for 67/. S. had previously conveyed all Ins’ 
estate and effects to H. by a deed which, it 
was contended, was fraudulent and void against 
creditors ; and H. gave notice to the sheriff’s 
officer not to sell, and demanded the goods. 


The officer refused to deliver them up, except 
By Detention.]— An officer cannot detain for on payment of 97/. (the additional 30/. being 
Jees. V. 1 Baym. (Lord), 4. claimed for expenses), whic^ the person ^ent 

by H. to demand the goods paid under protest. 
By Refussl to Execute Process.]— An under- The sheriff, being ruled to .^returr^ the writ, 
sheriff cannot refuse to execute process till he returned that he had levi eLl J:>he goods and 
has his fees ; if he does he m^y be indicted for chattels of the plaintiff S:^ne' sum of 67/. In 
extortion. Ileseotfs Case, 1 Salk. 330, an action brought by S. against the sheriff to 

recover back the 30/. HeM, that ic was^not 


c. In Ireland. 

A recognisance of a tenant u]|der the court, 
and his sureties, is not a debt due to the crown ; 
and upon the execution of a levari grounJ.ed on 
such recognisance, the sheriff is only entitled, 
under the equity of the 6 Ann. c. 7, to such fees 
as by that act he should have upon the execution 
of a ca. sa. or fi. fa. at suit of a subject, i.e. to 
Is. on the first 100/., and 6d. on the residue of the 
sum levied by virtue of the writ ; the 21 &; 22 
Geo. 3, c. 2€, not applying to such an execution. 
C’rO’wl V. Creed, 4 Ir. Eq. B. 299. 

The lev§ri hiiving been marked for 944/., the 
sheriff, on the 21st December, 1839, levied 
130/# 3 a\ on accoui^, and on the 11th June, 
1840, received the bmnee, 624/. but did not 
pa}^ ^er the amount^until the 1^ May,* 1841 ; 


I necessary to prove a tender of the 67/. ^Se;irfe 
V. Halifax, 7 M. & W. 288 ; 10 L. J., Ex. '^32. 

Costs of Second Man in Possession.] — It is ex- 
tortion for a b.ailift’ on a fi. fa. to charge cosj^s ef 
a second man in possession, and of a valuatiuli* 
of the goods. Hallhoell v. IleiL^vood, 10 W; B, 
780. 

Compromise — Undertaking by Officer to Pay 
— Breach of — Refusal of Court to* compel 
Payment.] — In an action against the plaintiff 
for the extortion of his officer, the officer under- 
took, by a written memorandum, in copsidera- 
ti#n of a sum of money being accepted and 
proceedings stayed, to pay the sum of^money 
with costs, in seven days, and, on default tnereof , 
that the plea should be withdrawn, and that 
the plaintiff should have judgment. ?/he under- 
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tak|iig not being compli(|:I with, tke court 
rehisSl a rule nisi to compel the office^ to per- 

m hi% undertaking, he not being an officer of 
court. Bomon v. Gerard, 1 0., M. & B. 595 ; 
^.-P. 0. 217 ; ?) Tyr. 220. 

Penalty — Tg,king or demanding Honey or 
Be'?55ard.] — Section 29, snb-s. 2 (Jf), of the Sheriffs 
Act, 1S87, provides that if any offi^r takes or 
demands any money or reward v under any 
pretext whatever othgr than the i.ees allowed 
by the act, he shall be liable to penalties : — 
iiiild. that “demand” means a demand of an 
extortionate fee as a condition of properly doing 
his duty and does not apply to a mere claim 
after work has been done to retain subject to 
taxation certain of the moneys levied as and by 
Woolf ord's Trustee v. Levy, 8 

^lorrell, 206. 

The penalty of the above section is inflicted 
for j^he doing of an act in the nature of a 
crimina]. offence ; that to constitute such an 
offence there must be a mens rea ; and that, con- 
sequently. a sheriff’s officer is not liable to the 
penalty if he makes an overcharge by mistake. 
Iji order to constitute an offence under the act, 
,ii%s not necessary that the improper demand or 
taldng of money should be make a condition pre- 
cedent to the officer’s doing his duty. — Oj^inion 
in Woolf oj'Ls Triistee v. Levy ([1892] 1 Q. B.^ 
776) dissented from. Lee v. Langar, 61 L. J., 
Q. B,. 780; [1892] 2 Q. B. 337 ;'66 L. T. 548 ; 
40 W: B. 469 ; 56 J. P. 678— C. 4 . 

Th^ rendering of an account by a sheriff or 
^Cfiff's officer, subject to taxatio^j, sinewing a 
balance in hand after the deductions of fees and 
charges, does not constitute a taking or demand 
of the fees a^ charges within the meaning of the 
section. Wool ford's Trustee v. Levy, 61 L. J., 


Q. B. 546; [1892] 1 Q. B. 772; 66 L. T. 812- 
40 W. B. 483'; 56 J. P. 694—0. A. 

— ^ XTnitht^tional Overcharge.]— Owing to#*? 
clerical error made by their clerk, a firm of 
sheriff’s officers claimed and received fro^i an 
execution debtor a sum for poundage which was 
32. in excess of the amount due : — Held, that the 
sheriff’s officers were not liable in a penaff^ 
under section 20 of the Sheriffs Act, 1887, in 
spect of such unintentional overcharge. Slioppee 
V. Wathan, [1892] l^Q. B. 245. 

Order on Sheriff^to Ef^k'und.]-^^!5-When a sheriff 
had under pressure of a writ extorted different 
sums from the person against whom the execu- 
tion had issued, the court ordered him to refund 
the money with interest at 62. per cent. Creed 
V. Ci'eed, FI. & K. 396 ; 4 Ir. Eq. B. 299. 

A fi. fa. having Ijeen delivered to the sheriff to 
levy 972. IO 5 ., the defendant, being ignorant of 
the precise amount, sent a person with a banker’s 
bill for 552. 5s., and 402. in country notes, to the 
officer to whom the warrant had been delivered. 
This sum was tendered to the officer ; but, upon 
his stating the amount, the person went away, 
leaving the bill and notes upon the table, for the 
purpose of obtaining the difference. Whilst he 
was gone, the officer seized them under the exe- 
cution, and upon the return of the person with 
the balance, demanded poundage. He subse- 
quently seized some sheep for this, when it was 
paid under protest : — Held, that the money was 
not liable to seizure, and that the court would 
interfere summarily against the sheriff, to make 
him refund the sum extorted as poundage. 
Brun or Bell v. Hutchinson, 2 D. & L. 43 ; 13 
L. J., Q. B. 244 ; 8 Jur. 895. 

J. M. L. 
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